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shares. 

223.  Transfer   of   shares  upon   the 

books. 

224.  Sale  of  shares  by  delivery  of  cer- 

tificates. ' 

225.  Effect  of  transfer  on  the  rights 

of  the  parties  to  it. 

226.  Liability  of  transferee  of  shares. 


§  175.  Meaning  and  nature  of  subscription. — A  subscrip- 
tion for  shares  in  a  corporation  is  a  mutual  promise  by  the 
subscriber  to  take  and  pay  for  the  shares,  and  by  the  corpo- 
ration to  transfer  them  to  him  on  such  payment.*  Stock 
can  only  be  created  by  contract,  whether  it  be  in  the  sim- 
ple form  of  subscription  or  in  any  other  mode.     An  agree- 


1  Portland,  etc.,  R.R.  Co.  v.  Graham, 
II  Mete.  I.  The  right  acquired  by  a 
subscription  is  nothing  more  than  the 
privilege  of  becoming  a  stockholder 
upon  the  payment  of  the  money  due. 
Coleman  v.  Spencer,  5  Blackf.  197 ; 
Peake  v.  Wabash  R.R.  Co.,  18  111.  88. 
The  promise  of  subscribers,  though  in 
form  to  take  shares  subscribed  for  by 
them  respectively,  is  a  promise  to  take 
and  pay  for  the  shares  on  the  terms 
and  conditions  of  the  subscription  pa- 
per and  of  the  act  under  which  the 
company  is  organized ;  and  where  the 
act  makes  the  stockholders  of  a  com- 
pany individually  liable  for  its  debts, 
they  are  thus  liable  even  though  they 
have  not  paid  anything  on  the  stock  or 
done  any  act  to  constitute  them  stock- 
holders other  than  the  signing  of  the 
subscription  paper.  Spear  v.  Craw- 
ford, 14  Wend.  20.  Neither  at  law 
nor  in  equity  are  stockholders  who 
contribute  to  the  capital  of  an  incor- 
porated company  individually  liable  for 
the  debts  of  the  corporation.  The  ha- 
.bility  arises  solely  from  statute,  and  the 


rights  of  the  party  claimant  must  be 
ascertained  from  it.  Brinham  v.  Wells- 
burg  Coal  Co.,  47  Pa.  St.  43.  Where 
a  statute  provides  that  all  the  stock- 
holders of  every  company  incorporated 
under  it  shall  be  severally  individually 
liable  to  the  creditors  of  the  company 
in  which  they  are  stockholders  to  an 
amount  equal  to  the  amount  of  stock 
held  by  them  respectively  for  all  debts 
and  contracts  made  by  such  company 
until  the  whole  amount  of  capital  stock 
fixed  and  limited  by  such  company 
shall  have  been  paid  in,  the  liability 
thereby  imposed  on  the  stockholders 
is  a  liability  arising  upon  contract,  and 
is  not  in  the  nature  of  a  penalty.  The 
fact  that  the  case  comes  to  the  court 
from  a  State  other  than  that  by  which 
the  corporation  was  created  does  not 
leave  the  statute  open  to  a  different 
construction.  Flash  v.  Conn.,  109  U. 
S.  371,  As  to  subscription  under  the 
general  railroad  act  of  New  York  of 
1850,  see  Black  River,  etc.,  R.R.  Co. 
v.  Clarke,  25  N.  Y.  208. 
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ment  to  take  it  imparts  to  it  the  quality  of  property  which 
before  it  did  not  possess.  It  is  called  capital  stock,  be- 
cause the  corporate  capacity  to  create  it  is  given.  The 
term  "  stock,"  as  used  in  an  act  of  incorporation  before  it 
is  taken  by  subscription,  means  nothing  more  than  the 
power  to  receive  subscriptions  for  stock.^  Subscription  to 
the  capital  stock  of  a  corporation,  from  the  membership  of 
which  a  shareholder  may  derive  pecuniary  advantage,  is 
in  no  sense  a  gift,  but  a  promise  with  a  consideration, 
and  if  the  charter  or  any  public  statute  provides  that  a  sub- 
scriber to  the  stock  shall  pay  calls  made  thereupon,  or  if  he 
agrees  to  do  so,  he  is  personally  liable,  even  though  the 
corporation  has  power  to  forfeit  his  stock  for  non-payment. 
The  subscription  may  be  upon  a  condition  precedent,  in 
which  case  the  signer  does  not  become  a  shareholder  and 
is  not  liable  on  his  subscription  until  the  condition  has 
been  fulfilled.^  A  subscription  to  stock  must  be  construed 
as  if  all  of  the  provisions  of  the  statute  affecting  the  liabil- 
ity of  the  subscriber  or  the  title  to  the  stock  were  incorpo- 
rated in  the  agreement.  It  imports  that  the  subscriber  has 
taken  the  number  of  shares  set  opposite  his  name,  and  that 
he  will  pay  for  them  according  to  the  provisions  of  the  act. 
The  nature  of  the  contract  is  that  it  is  simply  a  sale  of  so 
much  stock  by  the  corporation  to  the  subscriber,  and  only 
requires  that  enough  shall  be  said  or  done  to  show  that  one 
party  makes  an  offer  which  the  other  party  accepts.^ 


^  Sturges  V.  Stetson,   i    Biss.  246;  iamson,  i  Vt.  212.     Sig^ning  articles  of 

Northern  R.R.  Co.  v.  Miller,  10  Barb,  association  wjhich  are  wanting  in  some 

260;  Kennebec  R.R.  Co.  v.  Kendall,  substantial   particular  is   not  binding 

31  Me.  470.  upon  the  signer  without  further  assent 

^  Fort  Edward,  etc.,  P.  R.  Co.  v.  on  his  part,  when  no  delegation  of  au- 
Payne,  17  Barb.  567.  When  the  con-  thority  is  conferred  to  supply  the  de- 
dition  of  a  subscription  is  that  none  feet — ^as  where  the  names  of  the  di- 
are  holden  unless  the  amount  sub-  rectors  are  filled  in  after  the  party  has 
scribed  reaches  a  stipulated  sum,  this  signed.  Dutchess,  etc.,  R.R.  Co.  v. 
must  be  intended  to  mean  fair  sub-  Mabbett,  58  N.  Y.  397. 
scriptions,  such  as  may  probably  be  '  Rensselaer,  etc.,  P.  R.  Co.  v.  Bar- 
collected.   Middlebury  College  v.  Will-  ton,  16  N.  Y.  457.    A  promise  in  writ- 
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SUBSCRIPTIONS   FOR,    ASSESSMENTS   UPON, 


§   176 


When  stock  has  been  once  issued  and  afterward  relin- 
quished to  the  corporation,  a  party  to  whom  it  is  then  re- 
issued becomes  a  stockholder  as  an  original  subscriber  and 
not  as  an  assignee.^ 

§  176.  Form  of  subscription. — It  is  not  necessary  that  the 
signatures  should  be  made  underneath  a  writing  containing 
a  stipulation  that  the  subscribers  are  to  pay  the  sums  an- 
nexed to  their  names  as  they  may  be  required  by  the  presi- 
dent and  directors  of  the  corporation.  The  instrument 
need  only  indicate  the  intention  to  become  stockholders, 
and  the  number  of  shares  respectively  taken  by  them.* 


ing  to  take  a  certain  number  of  shares 
becomes,  by  the  subsequent  organiza- 
tion of  the  corporation  and  acceptance 
of  the  subscription,  a  binding  contract. 
Penobscot  R.R.  Co.  v.  Dummer,  40 
Me.  172.  The  charter  and  the  sub- 
scription constitute  the  contract  be- 
tween a  corporation  and  the  stock- 
holders and  determine  the  powers  of 
the  directors ;  and  it  is  to  the  charter 
also  that  reference  is  to  be  made  to  de- 
termine the  rights  of  the  public.  Stark 
V.  Burke,  9  La.  An.  341.  A  share- 
holder sustains  a  threefold  relation : 
first,  to  the  corporate  body ;  second, 
to  the  other  stockholders ;  and  third, 
to  the  creditors  of  the  corporation. 
Upton  V.  Englehart,  3  Dillon,  496. 

'  Mann  v.  Cooke,  20  Conn.  178. 
A  corporation,  under  its  common  law 
power  to  contract,  may  make  a  valid 
agreement  to  compensate  a  person  for 
obtaining  subscriptions  to  its  stock,  and 
if  such  subscriptions  are  obtained  and 
accepted  by  the  company,  it  will  be  lia- 
ble pursuant  to  the  contract.  Cincin- 
nati, etc.,  R.R.  Co.  V.  Clarkson,  7  Ind. 

595- 

'  Fry  V.  Lexington,  etc.,  R.R.  Co.,  2 
Mete.  Ky.  314;  Wellersburgh,  etc.,  R.R. 
Co.  V.  Young,  12  Md.  476.  An  agree- 
ment "  to  take  the  number  of  shares 


set  against  our  respective  names," 
does  not  impose  a  personal  liability  on 
subscribers  for  the  amount  of  their 
subscriptions  in  the  absence  of  any 
promise  to  pay.  Belfast,  etc.,  R.R. 
Co.  V.  Moore,  60  Me.  561 ;  Andover, 
etc.,  T.  Co.  V.  Gould,  6  Mass.  180. 
Section  4  of  the  general  railroad  act  of 
New  York  of  1850,  providing  that 
when  articles  of  association  and  affi- 
davit are  filed  and  recorded  in  the 
office  of  the  secretary  of  state,  the 
directors  named  in  such  articles  of  as- 
sociation may,  in  case  the  whole  of 
the  capital  stock  is  not  taken,  open 
books  of  subscription  to  fill  up  the 
capital  stock  of  the  company,  after 
giving  such  notice  as  they  may  deem 
expedient,  and  may  continue  to  receive 
subscriptions  until  the  whole  capital 
stock  is  subscribed  ;  that  at  the  time 
of  subscribing  every  subscriber  shall 
pay  to  the  directors  ten  per  cent,  of  the 
amount  subscribed  by  him,  in  money, 
and  no  subscription  shall  be  received 
without  such  payment;  was  not  de- 
signed to  prescribe  a  fixed  statutory 
mode  of  making  a  subscription,  but 
any  contract  of  subscription  good  at 
common  law,  is  valid.  Buffalo  & 
Jamestown  R.R.  Co.  v.  Gifford,  87 
N.  Y.  394.    Where  a  corporation  voted 
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When  a  certified  copy  of  an  order  of  a  board  of  town 
trustees  is  entered  on  the  book  for  the  subscription  for 
stock,  and  the  subscription  made  in  conformity  with  the 
copy  of  the  order  thus  certified,  the  company  has  a  right, 
in  the  absence  of  knowledge  on  its  part  of  the  fact  that 
the  agent  so  subscribing  was  exceeding  his  authority,  to 
presume  that  such  copy  order  of  the  board  is  correct.^  The 
charter  of  a  corporation  provided  that  on  each  share  sub- 
scribed the  subscriber  should  pay  the  commissioners  the 
sum  of  five  dollars,  and  that  in  case  of  non-payment  the 
subscription  should  be  void.  Before  the  company  was 
organized  the  defendant  signed  a  subscription  paper,  but 
did  not  pay  anything,  nor  sign  the  subscription-book  which 
was  afterward  opened.  It  was  held  that  he  was  not  a 
stockholder,  nor  liable,  for  the  reason  that  he  had  not  paid 
th6  earnest  money,  nor  signed  the  book  under  the  super- 
intendence of  the  appointed  commissioners.  He  could 
not  be  held  on  a  promise  to  take  stock,  for  the  reason  that 
the  promise  was  not  made  to  the  company,  which  was  not 
at  the  time  in  existence.*  A  company  was  organized 
under  the  general  railroad  law  of  Michigan  with  articles  of 
association  which  fixed  the  amount  of  capital  stock,  and 
named  five  commissioners  to  open  books  for  subscriptions 
to  it.  It  was  held  that  as  the  commissioners  did  not  derive 
their  powers  from  the  corporation,  but  acted  as  a  statutory 
board,  a  subscription  to  a  paper  circulated  by  an  agent  ap- 
pointed by  the  directors  of  the  company  was  not  binding.^ 


at  its  first  meeting  the  value  of  each  3  Strobh.  245.    See  RikhofiF  v.  Brown's 

share  of  its  stock,  and  the  defendant  Sewing  Machine  Co.,  68  Ind.  388. 

subscribed  for  stock  the  same  day,  and  '  Shurtz  v.  Schoolcraft,  etc.,  R.R.  Co., 

there  appeared  to  be  no  other  subscrip-  9  Mich.  269.    The  book  of  minutes  or 

tion  paper,  it  was  held  to  be  a  proper  original  entries  kept  by  commissioners 

subscription.    Pacific  R.R.  Co.  v.  Ren-  appointed  by  the  legislature  for  the 

shaw,  18  Mo.  210.  organization  of  a  corporation,  is  ad^ 

'Shelbyville  v.  Shelbyvilie,  etc.,  T.  missible    in    evidence    in    an    action 

Co.,  I  Mttc.  Ky.  54.  against  a  subscriber  for  stock.    Wood 

'  Charlotte,  etc.,  R.R.  Co.  v.  Blakely,  v.  Coosa,  etc.,  R.R.  Co.,  32  Ga.  273. 


6  SUBSCRIPTIONS   FOR,    ASSESSMENTS   UPON,  §   1^6 

When  the  several  subscribers  sign  separate  instruments 
which  are  exact  copies  of  each  other,  these  papers  are  to  be 
regarded  as  one  and  the  same  instrument^  A  subscription 
paper,  or  one  of  several  subscription  papers,  was  held  to  be 
a  book  within  the  meaning  of  a  statute  requiring  that  sub- 
scription-books should  be  opened.*  Where  a  subscription 
is  made  in  a  small  blank  book  and  afterward  accepted  by 
the  corporation,  it  is  not  necessary  to  transfer  it  to  the 
regular  subscription-book.^  In  an  action  by  a  railroad 
company  to  recover  the  amount  of  a  subscription  the  de- 
fendant in  his  answer  denied  that  he  executed  the  instru- 
ment sued  on.  At  the  trial  the  book  of  subscriptions  to 
the  stock  of  the  company,  containing  the  names  of  the 
defendant  and  others,  was  admitted  in  evidence,  the  de- 
fendant objecting  to  it  on  the  ground  that  proper  proof  of 
the  loss  of  the  original  instrument  had  not  been  made. 
The  evidence  tended  to  show  that  the  subscription  of  the 
defendant  was  made  in  the  following  way  :  A  town  meet- 
ing, which  the  defendant  attended,  was  held  in  order  to 
raise  subscriptions  to  the  stock  of  the  railroad  company. 
The  objects  of  the  subscription  and  the  terms  and  condi- 
tions being  made  known  to  those  present,  the  parties 
soliciting  subscriptions  were  authorized  by  subscribers  to 
write  their  names  and  the  amounts  of  their  subscriptions 
upon  slips  of  paper,  which  were  afterward  transcribed  by 
an  officer  of  the  company  into  the  book  offered  in  evi- 
dence. It  was  held  that  this  book  became  the  original 
contract  or  subscription  and  was  properly  received.*  Sub- 
scriptions to  the  stock  of  a  corporation  were  made  and 
signed  upon  a  loose  sheet  of  paper  which  was  put  in  a  bound 
book  appropriated  to  the  corporate  records,  and  the  con- 


'Lake  Ontario,  etc.,  R.R.  Co.  v.  ^Brownlee  v.  Ohio,  etc.,  R.R.  Co., 
Mason,  i6  N.  Y.  451.  18  Ind.  68. 

^  Hamilton,  etc.,  P.  R.  Co.  v.  Rice,  "  Iowa  &  Minnesota  R.R.  Co.  v. 
7  Barb.  157.  Perkins,  28  Iowa,  281.     See  Stuart  v. 

Valley  R.R.  Co.,  32  Gratt.  146. 
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tents  of  the  paper  afterward  entered  in  the  book  by  the 
commissioners  appointed  to  open  books  of  subscription. 
It  was  held  sufficient.^  A.  gave  to  an  insurance  company 
his  bond  by  which  he  acknowledged  the  receipt  from  the 
company  of  ten  shares  of  its  capital  stock,  and  agreed 
within  a  time  named  to  pay  to  the  company  twenty  per 
cent,  of  the  value  of  such  shares.  The  name  of  A.  was 
entered  on  the  corporate  books,  and  publication  made  ac- 
cordingly. It  was  held  that  A.  was  bound  as  a  subscriber.* 
The  criterion  of  the  liability  of  a  subscriber  to  stock  in 
a  corporation  is,  whether  any  act  has  been  done  by  which 
the  corporation  has  been  forced  to  receive  the  subscriber.® 
Where  the  statute  enacts  that  subscriptions  to  the  capital 
stock  shall  be  made  in  the  manner  to  be  provided  by  the 
by-laws  of  the  corporation,  a  person  who  signs  before  by- 
laws are  adopted  is  not  a  stockholder,  nor  liable  under  such 
subscription.*  A  formal  assignment  of  the  stock  by  the 
corporation  to  a  party  is  not  necessary.  It  is  sufficient  that 
the  corporation  received  and  retained  the  amount  paid  by  him 
toward  the  stock  when  he  subscribed,  and  consented  that 
he  might  act  as  a  stockholder  at  the  corporate  meetings." 


'  Woodruff  V.  McDonald,  33  Ark.  97.  *  Carlisle    v.   Saginaw  Valley,    etc., 

''Hawley  v.  Upton,  102  U.  S.  314.  R.R.  Co.,  27  Mich.  315.    A  subscriber 

See  McClelland  v.  Whiteley,  1 1  Biss.  who  has  acted  as  a  stockholder,  and 

444.    The  following  is  an  incomplete  as  such  accepted  the  office  of  director, 

agreement :    "  We,   the  undersigned,  to  which  he  was  appointed    by  the 

hereby  subscribe  for  the   amount   of  corporation,  will   be  deemed    to  have 

stock  opposite  our  names,  and  agree  waived  all  objection  to  the  form  of  his 

to  pay  the  same  in  four  quarterly  in-  subscription.     Lane    v.    Brainerd,    30 

stalments,  viz.:   February   15th,  April  Conn.  565. 

15th,  June  15th,  and  August  15th,  for  'Danbury,  etc.,  R.R.  Co.  v.  Wilson, 

the  purpose  of  forming  a  company  to  22  Conn.  435.    A  subscription  deliv- 

erect  an  Academy  of  Music."    Hen-  ered  to  one  of  the  commissioners  ap- 

drix  v.  Academy  of  Music,  73  Ga.  437.  pointed  to  receive  subscriptions,  is  not 

°  Parker  v.  Northern  Cent.,  etc.,  R.R.  an  escrow.    To  have  made  it  such,  it 

Co.,   33    Mich.    23  ;  Northern    Cent,  must  have  been  placed  in  the  hands  of 

Mich.  R.R.  Co.  v.  Eslow,  40  Id.  222.  a  disinterested  third  person.    Wight 

See  University  of  Des  Moines  v.  Liv-  v.  Shelby  R.R.  Co.,  16  B.  Mon.  4.   See 

ingston,    57    Iowa,    307 ;    Starrett    v.  Cass  v.  Pittsburg,  etc.,  R.R.  Co.,  80 

Rockland  Ins.  Co.,-  65  Me.  374.  Pa.  St.  31. 
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§   177 


§  177.  Subscription  previous  to  organization. — Signing 
articles  of  agreement  to  take  shares  of  stock  in  a  corpora- 
tion to  be  organized  does  not  constitute  the  subscriber  a 
stockholder,  and  if  he  does  not  perform  his  part  of  the 
agreement  by  attending  the  meeting  for  organization,  or 
paying  his  assessment,  and  the  corporation  has  allotted  his 
shares  to  another  person,  he  cannot  recover,  even  though 
his  name  was  originally  entered  as  a  stockholder  on  the 
books  of  the  company.  From  the  time  the  corporation 
rescinded  the  contract,  he  was  under  no  obligation  to  take 
and  pay  for  the  stock,  and  had  no  right  to  demand  it.-^ 
The  subscription  to  stock  prior  to  the  organization  of  the 
company,  and  stock  acquired  after  the  company  is  organ- 
ized, do  not  stand  on  the  same  ground,  and  a  rule  applicable 
to  the  one  does  not  necessarily  govern  the  other.*     The 


'  Perkins  v.  Union  Button  Hole  Co., 
12  Allen,  273.  An  agreement  of  sev- 
eral persons  owning  a  business  enter- 
prise, and  real  estate  connected  with 
it,  and  who  expect  to  be  incorporated, 
that  one  of  their  number  is  entitled  to 
a  specified  number  of  shares  of  the 
stock  of  the  company,  is  not  the  agree- 
ment of  the  corporation  thereafter  cre- 
ated. Morrison  v.  Gold  Mt.,  etc.,  Co., 
52  Cal.  306 ;  Hawkins  v.  Mansfield 
Gold  Mining  Co.,  Id.  513.  So  an  agree- 
ment to  subscribe  for  a  certain  amount 
of  stock  when  the  subscription-books 
are  opened,  does  not  make  the  signer 
i  ■stockholder,  and  as  such  liable,  to 
calls.  Thrasher  v.  Pike  County  R.R. 
Co.,  25  111.  393 ;  Stowe  v.  Flagg,  72  Id. 
397.  Where  a  subscription  is  made 
before  the  organization  of  the  com- 
pany there  is  no  corporation  to  which 
the  benefits  of  the  subscription  can 
inure  until  the  subsequent  steps  are 
taken  essential  to  bring  the  corporation 
into  existence.  In  such  case  evidence 
of  the  parol  admission  by  a  subscriber 
of  the  existence  of  the  corporation,  will 


not  estop  him  to  controvert  the  fact, 
nor  can  it  supply  the  lack  of  proof  that 
the  statutory  requirements  have  been 
complied  with.  Indianapolis,  etc.,  Co. 
v.  Herkimer,  46  Ind.  142 ;  Reed  v. 
Richmond  Street  R.R.  Co.,  50  Id.  342. 
But  while  a  subscription  is  not  valid 
and  binding  before  the  complete  forma- 
tion of  the  corporation,  because  there 
is  then  no  party  with  whom  a  contract 
can  be  made,  yet  if  after  the  corpora- 
tion is  formed  it  accepts  the  subscrip- 
tion,' and  the  subscriber  makes  pay- 
ments thereon,  he  becomes  a  stock- 
holder in  the  company,  liable  to  pay 
the  full  amount  of  his  subscription. 
Buffalo  &  Jamestown  R.R.  Co.  v.  Gif- 
ford,  87  N.  Y.  294 ;  Buffalo  &  N.  Y. 
City  R.R.  Co.  v.  Dudley,  14  Id.  336 ; 
Upton  V.  Tribilcock,  91  U.  S.  45 ; 
Webster  v.  Upton,  lb.  65. 

2  Dayton,  etc.,  R.R.  Co.  v.  Hatch,  i 
Disney,  84.  The  New  York  plank  road 
act  of  1847  provided  that  "  when  stock 
to  at  least  the  amount,"  etc.,  "shall 
be  subscribed,  then  said  subscrib- 
ers may  elect  directors,  and  thereupon 
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signer  of  a  subscription  paper  preliminary  to  the  organiza- 
tion of  the  corporation,  cannot,  however,  even  before  the 
organization  is  perfected,  withdraw  his  subscription  without 
the  consent  of  the  other  subscribers,  and  though  he  has 
erased  his  name,  the  corporation  can  collect  his  subscrip- 
tion.' "  The  undertaking^  is  inchoate  and  incomplete  as  a 
contract  until  the  contemplated  organization  is  effected,  or 
the  mutual  agent  constituted  to  represent  the  association 
of  individual  rights  in  accepting  and  acting  upon  the  propd^ 


they  shall  severally  subscribe  articles  of 
association,"  etc.,  "  and  thereupon  the 
persons  who  have  so  subscribed  shall 
become  stockholders  in  such  company." 
It  was  held  that  signing  the  preliminary 
paper  did  not  entitle  the  subscribers  to 
be  stockholders,  nor  impose  on  them  a 
liability  to  take  and  pay  for  the  shares. 
Poughkeepsie,  etc.,  P.  R.Co.v.Griffin,  24 
N.  Y.  150,  reversing  s.  C.  21  Barb.  454. 
But  by  a  signature  to  a  paper  purport- 
ing to  be  a  subscription  to  stock  in  a 
corporate  body,  the  subscriber  is  es- 
topped from  denying  that  the  corpora- 
tion is  legally  organized.  Black  River, 
etc.,  R.R.  Co.  V.  Clarke,  25  N.  Y.  208. 
'  Johnson  v.  Wabash,  etc.,  P.  R.  Co., 
16  Ind.  389.  See  Lake  Ontario,  etc., 
Co.  V,  Mason,  16  N.  Y.  451.  Although 
a  subscription  to  preliminary  articles 
of  association  which  does  not  purport 
to  be  a  contract  with  an  existing  cor- 
porate body  does  not  estop  the  sub- 
scriber from  afterward  denying  the 
existence  of  the  corporation,  yet  an 
agreement  in'  an  action  that  fifty  per 
cent,  of  the  assessment  to  the  capital 
stock  has  been  paid  in  accordance  with 
the  by-laws  and  the  laws  of  the  State, 
involves  an  admission  of  the  complete 
organization  of  the  corporation.  Rick- 
ofF  v.  Brown's,  etc..  Machine  Co.,  68 
Ind.  368.  The  non-payment  of  ten  per 
cent,  required  to  be  paid  by  a  statute 
at  the  time  of  subscribing,  does  not 
render  the  subscription  void ;   and  if 


the  subscription  is  made  before  appli- 
cation for  a  charter,  and  the  subscriber 
suffers  his  name  to  remain,  the  articles 
to  be  filed,  and  the  organization  to  be 
completed,  he  is  bound,  Garrett  v. 
Dillsburg,  etc.,  R.R.  Co.,  78  Pa.  St. 
465.  The  charter  of  a  railroad  com- 
pany provided  that  when  $100,000  had 
been  subscribed,  and  "  one  dollar  on 
each  share  paid,  the  company  might 
organize  and  proceed  to  work."  It 
was  held  that  this  did  not  require  that 
the  one  dollar  on  each  share  should  be 
first  paid  by  the  subscriber,  and  that 
even  if  it  did,  the  organization  of  the 
company  without  that  was  a  mere  ir- 
regularity which  could  not  be  attacked 
in  a  collateral  proceeding  to  enforce 
the  payment  of  a  subscription.  South 
Carolina,  etc.,  R.R.  Co.  v.  Ezell,  14 
S.  C.  281.  It  was  held  in  Indiana  not 
to  be  a  defense  to  an  action  on  a  sub- 
scription to  the  stock  of  a  railroad 
company,  that  at  the  time  of  subscrib- 
ing there  was  no  corporation  in  exist- 
ence; because  the  defendant  is  es- 
topped by  his  contract  to  deny  the 
corporation ;  and  because,  under  the 
general  railroad  law  of  the  State,  sub- 
scriptions are  required  for  the  organiz- 
ation of  the  proposed  corporation,  and 
are  therefore  valid  before  the  corpora- 
tion is  organized,  and  may  be  collected 
by  it  after  organization.  Anderson  v. 
New  Castle,  etc,  R.R.  Co.,  12  Ind. 
376. 
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sitions  offered  by  the  several  subscriptions.  When  thus 
accepted,  the  promise  may  be  construed  to  have  legal  effect 
according  to  its  purpose  and  intent,  and  the  practical  neces- 
sity of  the  case  ;  to  wit,  as  a  contract  with  the  common 
representative  of  the  several  associates."^  Under  the  gen- 
eral railroad  law  of  New  York  of  1850,  a  person  who  has 
merely  signed  articles  of  association  before  the  corporation 
comes  into  being,  is  not  a  member  of  the  company,  unless 
the  articles  so  subscribed  by  him  have  been  filed  as  required 
by  the  statute.  By  omitting  to  file  articles  subscribed  by 
a  party,  the  corporation  has  rejected  him  as  a  proposed 
member,  and  has  no  claims  upon  him."  But  the  fact  that 
the  statute  expressly  requires  that  a  certain  amount  of 
stock  shall  be  subscribed  before  the  association  proceeds  to 
organize,  is  sufficient  answer  to  the  objection  that  the  sub- 
scription was  made  before  the  company  was  legally  capa- 
ble of  making  a  valid  contract.* 

A  subscription  to  articles  of  association  being  in  effect  a 
contract  to  pay  for  and  accept  the  shares  of  stock  sub- 


•  Athol  Music    Hall  v.  Carey,  116  &  Shoe  Co.  v.  Hoit,  56  N.  H.  548;  Mt. 

Mass.  471,  per  Wells,  J.  In  this  case,  Sterling  Coal   R.R.  Co.  v.   Little,  14 

the  paper  signed  was  as  follows :  "  We,  Bush.    Ky.   429 ;    Twin    Creek,    etc., 

the  undersigned,  severally  promise  and  Tump.  Co.  v.  Lancaster,  79  Ky.  552  ; 

agree  to  and  with  each  other  that  we  McClure  v.  People's  Freight  R.R.  Co., 

will  associate  ourselves  into  a  corpora-  90  Pa.  St.  269. 

tion,  and  pay  to  the  treasurer  of  said  '^  Erie,  etc.,  R.R.  Co.  v.  Owen,  32 
corporation  the  amounts  of  the  sever-  Barb.  616;  Burt  v.  Farrar,  24  Id.  518. 
al  shares  set  against  our  respective  Where  the  charter  provides  that  "  upon 
names."  It  was  held,  that  though  the  subscription  for  shares  in  said  stock, 
promise  was  originally  voluntary  or  in  the  subscribers  shall  pay  the  sum  of 
the  nature  of  an  open  proposition,  yet,  five  dollars  upon  each  share  sub- 
as  an  act  of  incorporation  was  after-  scribed,"  but  it  does  not  say  that  in 
ward  passed  before  a  subscriber  at-  default  of  payment  subscriptions  shall 
tempted  to  withdraw  it,  he  had  lost  the  be  void,  such  payment  is  not  a  con- 
right  to  do  so,  and  it  was  binding  upon  dition  precedent  to  the  organization  of 
the  corporation  as  well  as  upon  him.  the  company.  Mitchell  v.  Rome  R.R. 
See  Buffalo,  etc.,  R.R.  Co.  v.  Clark,  Co.,  17  Ga.  574. 
22  Hun,  359  ;  Lake  Ontario  Shore  R.R.  '  Rensselaer,  etc.,  Co.  v.  Barton,  16 
Co.  V.  Curtiss,  80  N.  Y.  219 ;  Quick  v.  N.  Y.  457  tioie.  See  Home  Stock  Ins. 
Lemon,  105  111.  578  ;  Red  Wing  Hotel  Co.  v.  Sherwood,  72  Mo.  461. 
Co.  v.  Friedrich,  26  Minn.  H2;  Boot 
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scribed,  it  is  not  open  to  revocation.  "  Until  the  incorpo- 
ration of  the  company  was  perfected,  the  other  subscribers 
had  an  interest  in  its  execution  and  performance  of  which 
they  could  not  be  deprived  by  the  act  of  the  defendant ; 
and  after  the  articles  were  filed  and  recorded  in  the  secre- 
tary's office,  and  the  corporation  had  a  legal  existence,  it 
acquired  a  vested  interest  in  the  defendant's  agreement."  * 

§  178.  Consideration  for  subscription.— The  rights  and  im- 
munities which  attach  to  a  subscriber  constitute  a  suffi- 
cient consideration  to  impose  upon  him  a  legal  obligation 
to  pay  according  to  the  terms  of  the  subscription.*  When 
commissioners  appointed  to  receive  subscriptions  and  dis- 
tribute stock,  place  on  the  books  of  the  corporation,  in  the 
name  of  a  subscriber,  a  statement  of  the  stock  for  which 
he  has  subscribed,  such  subscriber  thereby  receives  the  con- 
sideration for  his  bond  and  mortgage  given  to  secure  the 


'  Lake  Ontario,  etc.,  R.R.  Co.  v. 
Mason,  16  N.  Y.  451,  per  Brown,  J. 
See  Inter-Nat.  Publishing  Co.  v.  Jack, 
5  Montana,  568.  Where  a  general  tail- 
road  act  provides  that  articles  of  asso- 
ciation shall  not  be  filed  with  the  sec- 
retary of  state  until  at  least  one  thou- 
sand dollars  worth  of  stock  for  every 
mile  of  the  road  proposed  to  be  made 
is  subscribed  and  ten  per  cent,  paid 
thereon,  it  is  not  to  be  construed  to 
mean  ten  per  cent,  on  each  separate 
share  subscribed,  but  ten  per  cent, 
upon  such  a  sum  of  subscriptions  as  in 
the  aggregate  will  constitute  a  total  sub- 
scription of  the  amount  required.  Lake 
Ontario,  etc.,  R.R.  Co.  v.  Mason,  supra. 

'  Instone  v.  Frankfort  Bridge  Co.,  2 
Bibb.  576 ;  East  Tenn.,  fete,  R.R.  Co. 
V.  Gammon,  5  Snead,  567 ;  Meads  v. 
Walker,  Hopkins  Ch.  587;  Harlem 
Canal  Co.  v.  Seixas,  2  Hall  N.  Y.  504 ; 
St.  Paul,  etc.,  R.R.  Co.  v.  Robbins,  23 
Minn.  439;  Bish  v.  Bradford,  17  Ind. 
490 ;   Stokes  v.  Lebanon,  etc.,  Tump. 


Co.,  6  Humph.  Tenn.  241;  Kennebec, 
etc.,  R.R.  Co.  V.  Jarvis,  34  Me.  360; 
Osborn  v.  Crosby,  63  N.  H.  583  ;  Thig- 
pen  V.  Miss.  Cent.  R.R.  Co.,  32  Miss. 
347  ;  Fry  v.  Lexington,  etc.,  R.R.  Co., 
2  Mete.  Ky.  314;  Twin  Creek,  etc.,  Co. 
V.  Lancaster,  79  Ky.  552 ;  McCally  v. 
Pittsburgh,  etc.,  R.R.  Co.,  32  Pa.  St. 
25  ;  Upton  V.  Tribilcock,  91  U.  S.  45. 
Persons  invest  their  money  in  corporate 
stock  because  they  are  not  personally 
liable  (unless  declared  to  be  so  by  the 
charter)  for  any  debt  or  obligation  of 
the  corporation,  so  that  all  the  stock- 
holder can  lose  is  the  sum  he  volunta- 
rily invests.  The  stockholder  is  also 
protected  by  the  fact  that  the  charter 
limits  the  business  to  be  transacted  in 
kind  and  extent,  and  does  not  permit  a 
majority  of  members,  officers,  or  di- 
rectors to  exceed  the  power  given  by 
the  statute,  or  to  bind  the  capital  by  acts 
beyond  those  expressly  allowed.  People 
V.  Parker  Vein  Coal  Co.,  10  How.  Pr, 
543- 
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payment  of  his  subscription,  and  a  subsequent  refusal  of 
the  corporation  to  permit  a  transfer  of  the  stock,  and  to 
issue  scrip  for  it,  would  not  rescind  the  contract.*  As  be- 
tween the  several  subscribers,  the  consideration  is  the  mu- 
tual promises  to  contribute  toward  a  fund  to  be  raised  for 
a  specified  object  in  which  all  are  alike  interested.®  Where 
by  the  terms  of  the  charter  each  subscriber  becomes  a 
stockholder,  and  a  member  of  the  company,  the  interest 
thereby  acquired  is  a  sufficient  consideration  to  support  an 
action  for  the  amount  subscribed  upon  an  express  promise,' 
The  delivery  of  a  promissory  note  to  the  payee  as  a  sub- 
scription to  the  endowment  fund  of  a  seminary,  is  in  law 
absolute,  though  the  intention  may  have  been  that  the  note 
was  to  be  held  in  trust  until  the  endowment  fund  was  fully 
subscribed,  and  parol  evideace  cannot  be  admitted  to  vary 
the  legal  effect  of  such  delivery.*     A  person  who  accepts 


'  Thorp  V.  WoodhuU,  i  Sandf.  Ch. 
411.  The  treasurer  of  a  company  about 
■to  form  a  corporation  may  receive  from 
the  subscribers  payment  of  the  per 
cent,  required  by  law  to  be  paid  as 
earnest  money,  in  bank  checks  payable 
in  presenti,  provided  they  are  drawn 
in  good  faith  against  a  sufficient  fund, 
and  will  be  paid  on  presentation.  Peo- 
ple V.  Stockton,  etc.,  R.R.  Co.,  45  Cal. 
306.  An  occasional  check  taken  by 
the  commissioners  in  good  faith  as  the 
cash  payment  of  a  subscriber,  would 
not  invalidate  the  subscription  on  the 
plea  of  the  subscriber,  though  the 
check  were  not  good.  Thorp  v.  Wood- 
hull,  supra. 

=  Hamilton,  etc.,  P.  R.  Co.  v.  Rice,  7 
Barb.  757  ;  Stewart  v.  Trustees  of  Ham- 
ilton College,  2  Denio,  403, .  A  sub- 
scription made  in  contemplation  of  a 
charter  to  accomplish  any  legitimate 
object,  is  a  valid  contract  between  the 
parties,  and  as  such  may  be  enforced. 
The  mutual  promise  is  a  good  consid- 
eration on  which  to  found  a  contract. 


Tonica^  etc.,  R.R.  Co.  v.  McNeely,  21 
lU.  71. 

3  Vermont  Cent.  R.R.  Co.  v.  Clayes, 
21  Vt.  30;  Dutchess  C.  M.  Co.  v. 
Davis,  14  Johns.  238;  Bait.,  etc.,  T. 
Co.  V.  Barnes,  6  Har.  &  Johns.  57. 
Where  a  party  verbally  promised  a 
canvasser  for  subscriptions  to  the  stock 
of  a  corporation  to  take  shares,  and 
gave  her  promissory  note  and  a  mort- 
gage to  secure  payment  of  the  same,  it 
was  held  that  in  the  absence  of  proof 
that  she  had  secured  the  stock,  there 
was  no  consideration.  Fanning  v.  Ins. 
Co.,  37  Ohio  St.  339  ;  41  Am.  R.  517. 

*  Roche  V.  Roanoke  Seminary,  56 
Ind.  198.  When  the  statute  authorizes 
a  corporation  to  accept  donations  and 
contributions,  a  note  subscribed  to  an. 
endowment  fund  requires  no  consid- 
eration to  support  it  other  than  the 
accomplishment  of  the  object  in  aid  of 
which  the  money  was  promised.  Ibid. 
See  First  Nat.  Bank  v.  Hurford,  29 
Iowa,  579.  G.  gave  to  a  railroad  com- 
pany his  promissory  note  to  aid  it  in 
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subscriptions  to  the  funds  of  a  literary  institution,  thereby 
agrees  that  be  will  hold  and  appropriate  the  funds  sub- 
scribed in  conformity  with  the  terms  and  objects  of  the 
subscriptions,  and  thus  mutual  and  independent  promises 
are  made  which  constitute  a  legal  and  sufficient  consider- 
ation.^ When  a  subscription  is  conditional,  performance 
of  the  condition  constitutes  a  consideration  for  the  promise 
to  pay.^  Where  a  subscriber  told  those  in  charge  of  the 
erection  of  a  church  edifice  to  go  on  and  finish  it,  and  he 
would  pay  his  subscription,  it  was  held  a  waiver  of  the  con- 
ditions of  the  original  subscription,  and  that  the  fact  that 
the  society  incurred  expense  on  the  faith  of  this,  and  similar 
promises  from  others,  was  a  sufficient  consideration.^ 

A  condition  in  a  subscription  paper  limiting  the  liability  of 
the  subscriber  to  pay  anything  unless  a  sum  certain  is  sub- 
scribed, is  not  a  request  to  the  corporation  for  whose 
benefit  the  sums  are  subscribed,  that  it  shall  procure  sub- 
scriptions to  that  amount,  and  there  is  no  undertaking  on 
the  part  of  the  corporation  that  it  will  endeavor  to  do  so.* 
Merely  signing  an  offer  or  request  to  become  a  stockholder 
in  a  corporation,  not  assented  to  or  accepted  by  the  corpo- 


the  construction  of  its  road,  the  con-  ration  has  given  the  defendant  his  stock, 

sideration  being  stock  in  the  company,  is    bad,   the    corporation    being   only 

At  the  time  it  was  understood  that  bound  to  conditionally  tender  the  stock, 

the  note,  with  others  of  like  purport,  if  Hardy  v.  Merriweather,  14  Ind.  203. 

a  sufficient  number  of  them  were  ob-  '  Ladies'     Collegiate     Institute     v. 

tained,  were  to  be  turned  over  to  an-  French,  16  Gray,  196. 

other  company  which  was  to  construct  '  Spartanburg,  etc.,  R.R.  Co.  v.  De 

the    road.     This    not    being  accom-  GrafFenreid,  12  Rich.  675 ;  Mansfield, 

plished,  the  road  was  built  by  the  plain-  etc.,  R.R.  Co.  v.  Stout,  26  Ohio  St.  241; 

tiflf,  who  was  the  assignee  of  the  payee  Chamberlain's  Case,  15  Id.  225  ;  Ash- 

of  the  note.    It  was  held  that  upon  tabula,  etc.,  R.R.  Co.  v.  Smith,  lb.  328.; 

compliance  with  the  other  conditions  Katama  Land  Co.  v.  Jernegan,   126 

of  the  note,  it  was  collectible  by  the  Mass.  1 55 ;   Allman  v.   Havana,  etc., 

plaintiff.    Merrill  v.  Gamble,  46  Iowa,  R.R.  Co.,  88  111.  521. 

615;  Same  v.  Beaver,  lb.  646.     An  'Reformed,  etc..  Church  v.  Brown, 

answer  in  a  suit  on  promissory  notes,  17  How.  Pr.  287. 

given  in  payment  of  a  subscription  for  *  Trustees  of  H.  College  v.  Stewart,  I 

stock,  denying  that  the  plaintiff  corpo-  Comst.  581. 


14  SUBSCRIPTIONS   FOR,    ASSESSMENTS   UPON,  §  ^7^ 

ration,  does  not  make  a  person  such.^  In  an  action  by  a 
corporation  against  subscribers  to  an  agreement  "  to  take 
and  pay  for  our  proportion  of  the  number  of  shares  affixed 
to  our  respective  names,"  the  plaintiff  will  be  nonsuited, 
unless  it  proves  that  by  its  duly  authorized  agent  it 
ratified  the  subscription.  The  making  out  of  certifi- 
cates of  ownership  to  the  subscribers  by  thie  treasurer  of 
the  corporation  will  be  of  no  avail  unless  there  is  evidence 
that  he  had  authority  for  that  purpese.*  Subscribers  are 
only  bound  when  the  corporation  is  bound  ;  and  where  the 
statute  creates  no  obligation  on  the  part  of  the  corporation 
except  upon  subscriptions  regularly  made,  no  others  can  be 
enforced  unless  they  are  made  upon  some  actual  considera- 
tion or  binding  agreement.^  The  law  in  force  when  a  pro- 
posal for  a  contract  of  subscription  is  made,  forms  a  part 
of  it,  and  if  such  proposal  be  not  accepted  until  the  law  is 
essentially  changed,  such  acceptance  comes  too  late,  and  the 
proposal  falls  with  the  repeal  of  the  law  which  induced  it.* 


'  Sewall  V.  Eastern  R.  R.  Co.,  9  son  and  without  consideration.  Valk 
Cush.  51.  A  clergyman  solicited  sub-  v.  Crandall,  i  Sandf.  Ch.  179. 
scriptions  during  a  religious  service  to  '  Parlier  v.  Northern,  etc.,  R.R. 
aid  in  finishing  the  church  building  and  Co.,  33  Mich.  23.  A.  subscribed 
in  paying  the  indebtedness  already  in-  toward  the  construction  of  a  con- 
curred. The  defendant  said,  address-  templated  railroad,  the  company 
ing  the  minister:  "Put  me  down  for  a  agreeing  to  deposit  collaterals  to  se- 
hundred  dollars,"  or  words  to  that  cure  the  subscriptions.  After  A.  had 
effect.  It  was  held  a  mere  offer,  which  made  some  payments  on  his  subscrip- 
the  defendant  might  retract,  until  ac-  tion,  the  company  put  the  collaterals 
cepted  by  the  society  by  a  vote,  or  beyond  the  control  of  the  subscribers, 
through  an  agent  authorized  by  vote.  It  was  held  that  A.  was  released  from 
Meth.  E.  Church  v.  Sherman,  36  Wis.  his  obligation.  Reusens  v.  Mexican 
404.  Nat.  Construction  Co.,  22  Fed.  Rep. 

^  Essex  T.  Co.  v.  Collins,  8  Mass.  522. 
292.  Where  the  law  requires  a  certifi-  "  Mercer  County  v.  Pittsburg,  etc., 
cateof  organization  to  be  signed  by  the  R.R.  Co.,  27  Pa.  St.  389;  Pittsburg, 
stockholders,  until  this  is  done  the  as-  etc.,  R.R.  Co.  v.  Stewart,  41  Id.  54 ; 
sociation  has  no  legal  existence,  and  a  Caley  v.  Philadelphia,  etc.,  R.R.  Co., 
bond  and  mortgage  executed  and  de-  80  Id.  363 ;  Hanover  Junction,  etc., 
livered  previous  thereto  to  the  "  presi-  R.R.  Co.  v.  Haldeman,  82  Id.  36 ;  Un- 
dent," etc.,  to  secure  payment  for  stock,  ion  Hotel  Co.  v.  Hersee,  79  N.  Y.  454  ; 
is  in  effect  payable  to  a  fictitious  per-  Lake  Ontario  R.R.  Co.  v.  Curtiss,  80 
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§  179.  Nature  of  conditional  subscription. — After  the  ap- 
proval of  an  act  by  which  a  company  is  incorporated  and 
under  which  it  is  organized,  it  is  an  existing  corporate  body 
clothed  with  power  to  receive  conditional  subscriptions,  on 
which  it  will  not  be  in  a  situation  to  demand  payment  un- 
til the  conditions  have  been  fulfilled.  The  subscriber  may, 
by  his  acts  or  otherwise,  waive  the  performance  of  the  con- 
dition ;  but  it  is  incumbent  on  the  corporation  to  show 
either  a  waiver  or  a  performance  of  the  condition  before  it 
can  recover  on  the  subscription.  A  conditional  subscrip- 
tion is  a  continuing  proposition,  which,  upon  compliance 
with  the  condition  becomes  an  absolute  subscription ;  ^  but 
before  the  condition  is  fulfilled,  the  subscriber  is  not  a 
stockholder  nor  liable  on  his  subscription.*  Where  the 
condition  was  that  a  specified  sum  should  be  subscribed 
before  a  given  date,  the  court  said  :  "  Whatever  might  be 
the  condition  of  the  stock-book  subsequent  to  June  14, 
1867,  at  that  time  the  conditions  upon  which  the  defend- 
ants subscribed  had  not  been  fulfilled,  their  proposition  to 
take  stock  had  not  been  accepted,  and  they  were  released 
from  any  obligation  which  before  that  might  have  rested 


Id.  219 ;  Ellison  v.  Mobile,  etc.,  R.R.  stock  in  a  railroad  company,  it  is  not 

Co.,  36  Miss.  572 ;  Putnam  v.  New  Al-  competent  for  him  to  prove  by  parol 

banyj  4  Biss.  365 ;  Burke  v.  Smith,  16  that  his  subscription  was  on  a  condi- 

Wall.  390.     See  Bedford  R.R.  Co.  v.  tion.     Wight  v.  Shelby  R.R.  Co.,  16 

Bowser,  48  Pa.  St.  29 ;  Boyd  v.  Peach  B.  Mon.  4 ;  North  Carolina  R.R.  Co. 

Bottom  R.R.  Co.,  90  Id.  169.     An  act  v.  Leach,  4  Jones  N.  C.  340;  Kenne- 

of  incorporation  which   provides  that  bee  R.R.  Co.  v.  Waters,  34  Me.  369. 

the  directors  shall  not  sell  and  dispose  '  Ashtabula,  etc.,  R.R.  Co.  v.  Smith, 

of  stock  under  its  par  value,  does  not  15  Ohio  St.  328. 

forbid   them    from   taking  conditional  ^  Evansville,      etc.,     R,  R.     Co.     v. 

subscriptions.     McMillan  v.  Maysville,  Shearer,    10    Ind.    244 ;     Monadnock 

etc.,  R.R.  Co.,  15  B.  Mon.  218.    But  R.R.  v.  Felt,  52  N.  H.  379;'  Chase  v. 

the  president  of  a  corporation  has  no'  Sycamore,  etc.,  R.R.  Co.,  38  111. .218; 

power  to  consent  that  a  subscription  Garrett  v.  Dillsburg,  etc.,  R.R.  Co.,  7S 

absolute  in  its  terms  shall  become  con-  Pa.  St.  465  ;  Cole  v.  Joliet  Opera-House 

ditional.    Morgan  County  v.  Thomas,  Co.,  79  111.  96;  Santa  Cruz  R.R.  Co.  v. 

76  111.  120.    When  a  party  enters  into  Schwartz,  53  Cal.  106. 
a  contract  in  writing  to  take  shares  of 
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upon  them.  After  such  release,  their  obligation  could  not 
be  restored  by  any  act  of  the  other  parties  to  the  contract 
without  their  consent."^  A  subscription  to  the  capital 
stock  of  a  railroad  company,  on  the  condition  stated 
therein  that  the  road  is  located  within  a  certain  distance 
of  a  specified  place,  is  a  condition  precedent.  The  giving 
of  unconditional  notes  for  such  a  subscription,  unless  so  in- 
tended by  the  parties,  does  not  waive  the  condition  ;  and  a 
failure  to  perform  it  may  be  pleaded  by  the  maker  in  bar 
of  a  recovery  on  the  notes.^  Where  the  agent  of  a  corpo- 
ration, by  whom  a  conditional  subscription  is  procured, 
agrees  to  hold  back  the  subscription  until  the  subscriber 


'  Ticonic  Water  Power  Co.  v.  Lang, 
63  Me.  480.  See  Penobscot,  etc.,  R.R. 
Co.  V.  Dunn,  39  Id.  589;  Penobscot  R,R. 
Co.  V.  White,  41  Id.  512.  When  the 
charter  requires  that  a  certain  amount 
of  stock  shajl  be  subscribed  before  the 
corporation  goes  into  operation,  this  is 
a  condition  precedent,  the  fulfilment  of 
which  must  be  averred  in  the  plead- 
ings before  the  corporation  can  recover 
in  an  aetion  to  enforce  the  payment  of 
a  subscription.  Fry  v.  Lexington,  etc., 
R.R.  Co.,  2  Mete.  Ky.  314.  By  the  act 
incorporating  a  religious  society,  it  was 
authorized  not  only  to  build  a  meeting- 
house, but  to  hold  other  property,  the 
yearly  income  of  which  should  not  ex- 
ceed $1,500.  A  by-law  was  passed  at 
a  meeting  duly  warned,  held  for  the 
purpose  of  accepting  the  charter  and 
organizing  under  it,  providing  that 
each  share  of  capital  stock  should  be 
$25,  and  if  any  subscriber  should  elect 
to  pay  into  the  treasury  in  addition  to 
this  sum  the  further  sum  of  $3,  he 
should  be  entitled  to  receive  a  certifi- 
cate not  transferable,  but  redeemable 
out  of  the  corporate  fund  whenever  he 
should  take  up  a  permanent  residence 
elsewhere.  It  was  held,  in  an  action 
against  the  corporation  by  a  person 


who  had  subscribed  for  four  shares 
and  paid  $112  to  recover  ^100,  that 
the  by-law  and  the  plaintiff's  subscrip- 
tion constituted  a  contract,  and  that 
the  plaintiff  was  entitled  to  recover. 
Davis  V.  Proprietors  of  Meeting-House 
in  Lowell,  8  Mete.  321.  In  an  action 
by  a  railroad  company  to  recover  the 
amount  of  a  subscription  to  its  capital 
stock  with  interest,  the  defendant  ad- 
mitted the  subscription,  but  alleged  in 
his  answer  that  the  agents  of  the  com- 
pany, who  had  obtained  the  subscrip- 
tion, agreed  that  he  should  be  allowed 
in  discharge  of  the  same  any  damage 
he  might  sustain  by  the  reason  of  the 
running  of  the  railroad  through  his 
land,  and  that  the  road  had  been  con- 
structed through  his  farm,  greatly  in- 
juring him.  It  was  held  that  the  an- 
swer presented  a  valid  counter-claim. 
Louisville,  etc.,  R.R.  Co.  v.  Thompson, 
18  B.  Mon.  735. 

*  Parker  v.  Thomas,  19  Ind.  213; 
Taylor  v.  Fletcher,  1 5  Ind.  80.  A  con- 
ditional subscription  which  is  contrary 
to  public  policy  is  void.  See  Butter- 
nuts, etc.,  Turnpike  Co.  v.  North,  i 
Hill,  518;  Fort  Edward,  etc.,  P.  R. 
Co.  v.  North,  IS  N.  Y.  583. 
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authorizes  him  to  deliver  it  to  the  corporation,  it  is  held  as 
an  escrow,  and  if  revocable  by  one,  it  must  also  be  so  by 
the  other.^ 

§  i8o.  Construction  of  conditional  subscription. — A  ques- 
tion not  infrequently  arises  as  to  the  meaning  and  extent 
of  a  condition  as  derived  from  the  language  employed. 
On  a  subscription  to  the  stock  of  a  railroad  company  to 
be  paid  "in  such  instalments  and  at  such  times  and  places 
as  may  be  required  by  the  board  of  directors,"  upon  condi- 
tion that  "said  road  shall  be  so  located  and  constructed  as 
to  make  the  town  of  C.  a  point  in  said  road,  otherwise  to 
be  void,"  it  was  held  that  the  place,  and  not  the  amount  of 
work  done,  was  referred  to.^  A  subscription  was  on  the 
condition  that  the  road  should  be  located  "within  one 
mile,"  etc.,  and  notes  were  given  for  the  nominal  amount 
of  the  stock," which  notes  were  not  paid  at  maturity.  Per- 
formance of  the  coridition  was  not  intended  to  precede  pay- 
ment of  the  notes,  because  the  professed  object  in  obtain- 
ing them  was  to  enable  the  company  to  proceed  with  the 
work.  It  was  held  that  a  subscriber  who  had  failed  to  pay 
his  notes  as  they  matured,  could  not  be  allowed  to  set  up 
the  failure  of  the  company  to  perform,  but  that  if  it  had 
located  its  road  upon  any  other  route,  or  had  otherwise 
rendered  itself  incapable  of  complying  with  its  contract, 
the  case  might  have  been  different.^  Where  a  subscription 
to  the  stock  of  a  railroad  company  was  made  payable  at 
such  times  and  in  such  instalments  as  the  directors 
might  prescribe,  provided  the  road  was  permanently  lo- 
cated, and  that  a  freight-house  and  depot  should  be 
built  at  a  point  designated,  it  was  held  that  the  erection 
of  the  buildings  was  not  a  condition  precedent  to  the  pay- 


'  Cass  V.  Pittsburg,  etc.,  R.R.  Co.,        '  Keller   v.  Johnson,    1 1    Ind.  337. 
80  Pa.  St.  31.  See  Racine  County  Bank  v.  Ay  res,  12 

'  McMillan  v.  Maysville,  etc.,  R.R.    W^is.  512. 
Co,,  IS  B.  Mon.  218.     ■ 
VOL.  ii.—2 
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ment  of  the  amount  subscribed.*  It  was  stipulated  in  a 
promissory  note  given  on  a  subscription  to  the  stock  of  a 
railroad  company,  that  if  the  road  was  not  completed  in  a 
given  time,  and  the  cars  then  running  to  a  place  named. 


'  Chamberlain  v.  Painesville  &  Hud- 
son R.R.  Co.,  IS  Ohio  St.  225.  In  this 
case,  the  court  said :  "  A  strictly  literal 
performance  of  the  proviso,  assuming 
all  therein  stipulated  to  be  conditions 
precedent,  would  require  only  the  per- 
manent location  of  the  road — not  its 
construction — and  the  erection  of  the 
freight-houses  and  depot.  But  the 
building  of  the  latter  would  be  useless 
without  the  completion  of  the  former ; 
and  if  for  any  cause  the  road  should 
fail  to  be  made,  or  the  work  should  be 
suspended  in  course  of  construction,  it 
would  be  for  the  interest  of  all  con- 
cerned that  no  money  should  have 
been  expended  on  the  buildings.  But 
a  literal  construction  would  be  unrea- 
sonable and  manifestly  against  the  in- 
t^tion.  It  must  be  presumed  to  have 
been  contemplated  by  the  parties  that 
the  road  and  buildings  necessary  to  its 
operation  for  business  when  completed 
would  be  constructed  in  the  usual  way. 
That  the  plaintiff  undertook  to  build 
the  freight-house  and  depot  is  clear. 
The  question  is,  was  the  performance 
of  the  undertaking  a  condition  prece- 
dent, or  was  it  not  rather  a  stipulation, 
which  the  company  undertook  to  per- 
form at  the  appropriate  time  ?  It  may 
be  said  that  the  road  was  to  be  com- 
pleted as  well  as  the  buildings  before 
the  subscription  would  become  bind- 
ing. But  it  is  not  so  written.  All  that 
is  required  to  be  done  in  regard  to  the 
road  is  that  it  be  permanently  located 
so  as  to  make  the  points  named.  The 
freight-house  and  depot  only  are  re- 
quired to  be  built.  There  is  no  more 
j-eason  for  requiring  the  plaintiff  to  do 
more  than  permanently  locate  its  road, 
thus  adding  to  the  language  of  the  pro- 


viso, than  there  would  be  to  lessen  the 
expressed  obligation  in  regard  to  the 
buildings.  If  the  party  intended  that 
the  building  of  both  should  concur  be- 
fore his  rights  and  liability  as  a  stock- 
holder should  attach,  it  seems  to  us  he 
would  have  applied  the  same  or  similar 
language  to  both.  It  would  be  a  greater 
departure  from  the  letter  to  add  to  the 
sense  of  the  words  'permanently  lo- 
cated '  and  require  the  road  to  be 
completed,  than  to  give  to  the  depot 
clause  the  effect  of  a  stipulation  or  con- 
dition subsequent,  which  would  simply 
postpone  the  time  of  its  performance. 
In  the  meantime  the  road  would  be  rh 
process  of  construction  on  the  line  de- 
sired by  the  defendant ;  and,  to  the  ex- 
tent of  his  subscription,  like  other 
stockholders,  he  would  contribute  to 
the  work  and  have  the  right  in  com- 
mon with  them  to  exercise  a  corre- 
sponding influence  in  the  affairs  61 
the  corporation.  The  express  stipu- 
lation that  the  amount  of  the  sub- 
scription is  to  be  paid  at  times  and  in 
instalments  upon  the  requisitions  of  the 
directors,  like  ordinary  stock  subscrip- 
tions, favors  this   construction 

If  it  had  been  the  design  of  this  sub- 
scriber by  special  terms  to  entirely  ex- 
empt himself  from  all  interest  and  lia- 
bility until  the  work  should  be  com- 
pleted, and  thus  make  everything 
which  the  company  was  to  perform 
a  condition  precedent,  it  is  hardly 
reasonable  to  suppose  that  with  such 
a  purpose  in  view  he  would  have  fur- 
ther stipulated  for  payment  by  future 
calls,  the  making  of  which  necessarily 
involved  the  exercise  by  the  directors 
of  a  discretion  dependent  upon  the  ne- 
cessities and  financial  condition  of  the 
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the  note  should  be  null  and  void.  It  appeared  that  cars 
were  run  at  the  time  designated  over  a  temporary  track 
laid  down  for  the  purpose,  but  that  it  was  four  months 
afterward  before  they  were  running  to  the  point  specified^ 
It  was  held  that  although  it  was  not  necessary  for  the  ful- 
filment of  the  condition,  that  the  road  should  be  perfect 
and  finished  in  every  particular,  yet  that  it  was  not  com- 
pleted within  the  meaning  of  the  note,  which  was  therefore 
void.^  The  defendant  signed  a  subscription  paper  headed  : 
"We,  the  undersigned,  agree  to  pay  the  sums  set  against 

our  respective    names for  the   establishment   and 

support  of  a  new  ferry  from  E.  B.  to  B provided 

sufificient  is  subscribed  for  the  purpose ;  the  same  to  be 
represented  by  the  certificates  of  stock  to  be  created  by 
the  company  hereafter  to  be  organized.  Jan.  ist,  1853.'' 
The  company  was  incorporated  the  25th  of  May,  1853, 
and  the  defendant  signed  the  paper  in  June,  1854.  Before 
he  did  this,  the  company  h^d  entered  into  contracts  to  the 
amount  of  $265,200.  The  nominal  amount  of  subscrip- 
tions was  $153,000,  besides  verbal  agreements  to  take 
$22,000  more  of  stock.     It  was  held  that  the  company 


company The  end  sought  was  tion  required  was,  not  subscribers  who 

the  completion  of  the  proposed  railroad  would  agree  to  take  stock  when  the 

with  the  depot  and  buildings  necessary  road   should  be  finished,  but  present 

to  its  operation.    The  object  of  the  de-  subscriptions,  which  alone  would  fur- 

fendant  was  to  secure  it  with  a  freight-  nish  the  means  and  credit  that  would 

house  and  one  of  its  depots  at  the  point     enable  it  to  construct  its  road 

named  in  his  subscription.  After  the  We  are  of  opinion,  therefore,  that  when 
location  of  the  road,  which  would  re-  the  railroad  company  accepted  the  sub- 
quire  comparatively  but  a  small  ex-  scription  and  permanently  located  its 
penditure,  the  first,  and  known  to  all  road  in  accordance  with  its  terms,  it 
as  an  indispensable  requisite  to  the  took  immediate  and  full  effect  as  a 
successful  prosecution  of  the  work,  stock  subscription,  and  that  the  provi- 
was  a  sufficient  amount  of  available  sion  in  relation  to  building  the  freight- 
stock  subscriptions.  The  capital  of  house  and  depot  remained  as  an  exec- 
the  plaintiff  consisted  of  its  stock ;  but  Utory  contract  to  be  performed  by  the 
it  could  not  employ  contractors,  pur-  company." 

chase  materials  and  rights  of  way — ^in  >  Freeman  v.  Matlock,  67  Ind.  99. 

short,  build  a  railroad  upon  the  credit  See  Burlington,  etc.,  R.R.  Co.  v.  Boest- 

of  its  untaken  stock.    What  its  situa-  ler,  15  Iowa,  555. 
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could  not  sue  on  the  contract  as  of  date  June,  1854,  be- 
cause the  contract  was  to  pay  a  company  "  to  be  hereafter 
organized,"  and  at  that  date  the  company  was  organized  ; 
nor  as  of  date  Jan.  ist,  1853,  because  the  paper  then  con- 
templated the  future  organization  of  a  company.  The 
conditional  liability  of  the  defendant  was  construed  by  the 
court  to  mean,  a  sufficient  sum  as  estimated  by  persons  of 
competent  skill  and  judgment,  and  not  the  actual  cost. 
"  It  must,"  said  the  court,  "  be  such  a  sum  as,  according  to 
a  fair  estimate,  ....  would  leave  them  owners  of  the 
property,  and  free  from  debt  contracted  on  account  of 
necessary  original  outlays."  ^ 

A  provision  in  the  statute  that  an  instalment  of  five 
dollars  on  each  share  of  stock  shall  be  payable  at  the  time 
of  making  the  subscription,  does  not  apply  until  after  the 
legal  relation  of  a. stock  subscriber  has  been  established  by 
the  subscription  becoming  absolute.* 

§  181.  Performance  of  condition. — Since  the  party  subscrib- 
ing upon  a  condition  is  not  obliged  to  pay  for  the  shares 
agreed  to  be  taken  by  him  before  the  condition  is  per- 
formed, in  an  action  for  payment  the  fulfilment  of  the  con- 
dition must  be  alleged  and  proved.^  In  the  performance 
of  a  condition  that  the  subscription  shall  be  binding  only 
in  the  event  that  a  certain  amount  of  stock  is  subscribed, 
a  corporation  may  accept  in  payment  for  the  stock  which 
goes  to  make  up  the  stipulated  amount,  labor,  materials,  or 


'  People's  Ferry  Co.  v.  Balch,  8  Gray,  a  general  act  regulating  railroad  com- 

303.     See  Belfast,  etc.,  R.R.  Co.  v.  Cot-  panies  was  that  no  subscription  should 

trell,  65  Me.  185.  be  valid  unless  the  party  making  it  at 

^  Ashtabula,  etc.,  R.R.  Co.  v.  Smith,  the  time  of  subscribing,  paid  the  com- 

1 5  Ohio  St.  328.  missioners  five  dollars  on  each  and  every 

'  Chase  V.  Sycamore,  etc.,  R.R.  Co.,  share  for  the  use  of  the  companj-.     It 

38   111.  215;  Fort  Edward,  etc.,  P.  R.  was   held  that  giving  a  note  for  the 

Co.  V.  Payne,  17  Barb.  567  ;  Swartwout  amount   was  not  payment  within  the 

V.   Michigan   Air   Line   R.R.   Co.,   24  meaningofthe  law.  Boyd  v.  Peach  Bot- 

Mich.  389 ;  Union  Hotel  Co.  v.  Hersee,  torn  R.R.  Co.,  90  Pa.  St.  169.    See  Syr- 

1 5  Hun,  37 1 .    One  of  the  provisions  of  acuse,  etc.,  R.R.  Co.  v.Gere,  4  Hun,  392. 
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damages  which  the  company  is  liable  to  pay,  or  any  other 
corporate  liability,  provided  the  transaction  is  entered  into 
and  carried  out  in  good  faith. ^  It  has  been  held  that  where 
a  subscription  to  stock  is  upon  the  condition  that  it  shall 
be  payable  after  a  specified  amount  has  been  subscribed,  it 
is  competent,  in  determining  whether  this  has  been  done, 
to  include  an  unconditional  subscription  by  a  municipal 
corporation,  although  the  payment  of  it  is  in  bonds  of  the 
city  at  par  when  their  market  value  is  less  than  par ;  also 
stock  subscribed  by  contractors,  payable  in  whole  or  in 
part  by  labor  and  materials  estimated  at  their  cash  value  to 
the  corporation  ;  also  a  subscription  for  one-half  of  which 
the  corporation  has  the  option  to  give  its  bonds  instead  of 
stock.  But  unpaid  subscriptions  which  cannot  be  enforced, 
are  tobe  excluded.*  A  subscription  to  railroad  stock  was 
"  on  condition  that  in  the  judgment  of  the  board  of  di- 
rectorSj  a  sufficient  amount  is  subscribed  to  grade,"  etc.  It 
was  held  that  if  the '  directors  passed  a  resolution  to  that 
effect  in  good  faith,  the  condition  precedent  was  fulfilled,* 
One  of  the  stipulations  in  a  subscription  paper  for  stock 
was,  that  certain  persons  named  should  be  appointed  a 
committee  to  see  that  the  stipulations  were  faithfully 
complied  with  before  the  subscriptions  were  paid  to  cer- 
tain builders.  It  was  held  that  the  appointment  of  the 
committee  fulfilled  the  condition ;  what  the  action  of  the 
committee  should  be,  not  being  a  condition  precedent.^ 
Defendants  undertook  to  secure  subscriptions  for  a  railroad 
company  in  notes,  "  provided  the  company  ran  its  track 
through  P.  as  already  surveyed."     The  subscriptions  were 

'  Phila.,  etc.,  R.R.  Co.  v.  Hickman,  28  number  of  names  specified  appear,  but 

Pa.  St.  318.  it  must  be   shown  that  the  signatures 

2  Phillips  V.  Covington,  etc.,  Bridge  are  genuine.     Rockford  v.  Shunick,  65 

Co.,  2  Mete.  Ky.  219 ;  Oskaloosa  Agr.  111.  223. 

Works  V.   Parkhurst,   54    Iowa,   357.  ^  Cass  v.  Pittsburg,  etc.,  R.R.   Co., 

Where  a  subscription  is  upon  the  con-  80  Pa.  St.  31. 

dition  that  one  hundred  subscribers  are  ■•  Shaffner  v.  Jeffries,  18  Mo.  512. 
secured,  it  is  not  sufficient  that   the 
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obtained,  but  the  notes  named  as  a  condition  that  they 
should  be  void  if  trains  were  not  running  on  or  before  a 
certain  date.  It  was  held  that  the  company  was  entitled 
to  a  discovery  of  subscriptions  made,  and  to  a  surrender  of 
the  same,  or  of  any  money  received  thereon,  though  the 
trains  were  not  running  on  or  before  the  date  specified  in 
the  notes,  the  latter  condition  not  being  in  the  obligation 
of  the  company.^  A  condition  that  a  railroad  shall  be  put 
under  contract  for  grading  to  a  point  named  in  the  sub- 
scription paper,  is  not  binding  if  the  contract  for  grading 
is  to  a  different  point*  A  subscription  to  the  stock  of  a 
railroad  company  on  condition  that  the  company  will  locate 
and  construct  its  road  on  a  certain  route,  does  not  require 
the  completion  of  the  road  before  payment  can  be  de- 
manded.^ A  condition  precedent  to  the  payment  of  a  bond 
for  a  subscription  to  a  railroad  company  that  the  road 
"  shall  be  completed  "  to  a  point  named,  is  complied  with 
if  it  is  shown  that  the  road  is  finished  so  as  to  authorize 
the  company  to  carry  freight  and  passengers  and  to  de- 
mand and  receive  pay  therefor,  although  some  portion  of 
the  work  is  intended  to  be  replaced  with  other  and  better 
materials ;  the  word  "  completed  "  being  understood  in  its 


'  Des    Moines   Valley  R.R.  Co.  v.  designated.    Pike  v.  Bangor,  etc.,  R.R. 

Graff,  27  Iowa,  99.  Co.,  68  Me.  445. 

2  Conn.,  etc.,  R.R.  Co.  v,  Baxter,  32        '  Miller  v.  Pittsburg,  etc.,  R.R.  Co., 

Vt.  805.     When  a  subscription  is  upon  40  Pa.  St.  237.     A  condition  precedent 

the  condition  that  the  sum  subscribed  that  "  the  line  of  the  railroad  shall  be 

shall  be  expended  on  a  specified  por-  lecated  and  built  within  one  mile  of  the 

tion  of  the  work,  it  is  not  necessary  for  post-office,"  is  complied  with  when  the 

the  corporation  to  set  apart  those  spe-  road  is  permanently  located  on  the  line 

cific  funds  for  the  performance  of  the  specified.  Swartwout  v.  Mich.  Air  Line 

condition.     It    is    sufficient   that    an  R.R.  Co.,  24  Mich.  389.     A  subscrip- 

«iual  amount  is  expended  in  the  way  tion  to  a  railroad  company,  provided 

required.    Nichols  v.  Burlington  R.R.  the  road  is  permanently  located  on  a 

Co.,  4  Greene,  Iowa,  42.    In  such  case,  certain  route  named,  is  binding  when 

a  general  creditor  cannot,  by  trustee  the  road  is  so  located,  and  before  its 

process,  divert  and  hold  the  money  for  construction.     Chamberlain  v.  Paines- 

a  debt  not  incurred  for  the  purpose  ville,  etc.,  R.R.  Co.,  15  Ohio  St.  225, 
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plain  common-sense  meaning,  and  not  in  its  full  and  criti- 
cal signification.* 

Where  a  corporation  decides  by  vote  to  issue  a  specified 
number  of  additional  shares  of  stock,  this  is  not  a  stipula- 
tion or  agreement  amounting  to  a  condition  upon  which  it 
disposes  of  the  shares,  and  a  person  who  takes  one  or 
more  of  the  shares  and  gives  his  note  in  part  payment,  is 
not  released  from  bis  obligation  to  pay  it  because  the  en- 
tire number  of  shares  specified  have  not  been  sold.'  In 
the  absence  of  misrepresentation  or  fraud,  a  stockholder 
cannot  maintain  an  action  against  the  corporation  to  re- 
cover back  the  amount  paid  by  him^  on  his  subscription,  on 
the  ground  of  the  failure  of  the  corporation  to  acquire  all 
the  land  mentioned  in  its  prospectus.* 

§  182.  Waiver  of  condition. — Although  where  the  capital, 
number  of  shares,  and  amount  to  be  paid  for  each  share, 
are  fixed  by  the  charter,  an  action  will  not  lie  to  enforce 
the  payment  of  a  subscription  until  the  whole  capital  is 
taken,  because  it  will  be  presumed  that  the  entire  amount 
of  the  capital  will  be  required  for  the  successful  prosecution 
of  the  business  of  the  corporation,  and  that  the  subscrip- 
tion was  made  upon  this  implied  understanding,  yet  when 
it  is  obvious  from  the  language  and  import  of  the  charter 
that  the  whole  capital  stock  is  not  essential  to  the  organiza- 
tion of  the  corporation,  and  that  the  subscriber  knew  or 
had  reason  to  know  this  at  the  time  of  his  subscription,  he 
may  waive  the  taking  of  the  whole  number  of  shares  as  a 
preliminary  condition,  and  be  estopped  by  his  conduct 
from  relying  on  it  as  a  defense.*     If  a  subsqription  paper 


'  O'Neal  V.  King,  3  Jones  N.  C.  517.  '  Kelsqy  v.  Northern  Light  Oil  Co., 

See  Moore  v.  Hanover  Junction  R.R.  S4Barb.  iii,  Muliin,  J.,  dissenting. 

Cq„  94  Pa.  St.  324 ;  Caley  v.  Phila.  &  *  Morrison  v.  Dorsey,  48  Md.  46^ ; 

phester  County  R.R.  Co.,  80  Id.  363.  Hagar  v.  Cleaveland,  36  Id.  460 ;  Mus- 

''Nutter  V.  Lexington,  etc.,  R.R.  Co.,  grave  v.  Morrison,  54  Id.  161 ;  Ossippee 

6  Gray,  85;  Clarke  v.  Thojnss,  34  Ohio  Manf.  Co.  v.  Canney,  54  N.  H.  295.  A 

St.  46.  shareholder  whq  assist?  in  the  orgajiijr 
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contains  a  clause,  "  These  subscriptions  are  made  upon  the 
express  condition  that  they  shall  not  be  binding  until  the 
aggregate  sum"  (less  than  the  entire  stock)  "  in  bona  fide 
subscriptions  shall  have  been  made,"  the  subscriber  thereby 
waives  the  implied  agreement,  and  gives  the  company  the 
right  to  call  in  the  subscriptions  made  at  any  time  when 
the  agreed  number  of  shares,  less  than  the  whole,  shall 
have  been  taken.^  Paying  the  first  instalment,  voting  at 
an  election  for  officers,  and  acting  as  an  officer  of  the  cor- 
poration, is  a  waiver  of  a  condition  that  a  specified  amount 
shall  be  subscribed.*  So,  the  giving  of  a  promissory  note 
in  payment  of  one  or  more  instalments,  and  taking  a  receipt 
from  the  corporation  stating  the  object  of  the  note,  and 
that  when  it  is  pdid,  it  is  to  apply  on  the  maker's  stock,  is 
a  waiver  of  a  conditional  subscription.'  Defendant  sub- 
scribed toward  raising  a  fund  for  the  erection  and  establish- 
ment of  an  academy,  payment  not  to  be  made  unless  the 
sum  subscribed  amounted  to  $2,500.  He  drew  the  sub- 
scription paper  land  solicited  subscriptions  ;  was  one  of  the 
trustees  named  therein  ;  attended  the  trustee  meetings,  and 
took  an  active  part  in  them,  until  $2,500  were  nearly  sub- 
scribed. As  a  member  of  the  building  committee  he  joined 
in  a  contract  for  the  purchase  of  the  lot,  and  the  deed  was 


ation  of  the  corporation  cannot  escape  conditions  and  created  a  mutuality, 
from  his  liability  to  pay  for  his  stock  on  Nichols  v.  Burlington,  etc.,  P.  R.  Co., 
the  ground  that  the  organization  was  4  Greene,  Iowa>,  42. 
net  in  strict  conformity  with  the  law.  '  Dayton,  etc.,  R.R.  Co.  v.  Hatch,  I 
Center,  etc.,  T.  Co.  v.  McConaby,  16  Disney,  84.  A  subscriber  to  stock  in 
Serg.  &  Rawle,  140 ;  Selma,  etc.,  R.R.  a  corporation,  who,  as  an  officer,  par- 
Co.  V.  Tipton,  5  Ala.  787 ;  Centr.  P.  R.  ticipates  in  calling  a  meeting  for  its 
Co.  V.  Clemens,  16  Mo.  359.  permanent  organization,  is  therein 
'Emmitt  v.  Springfield,  etc.,  R.R.  chosen  a  director,  and  acts  as  such, 
Co.,  31  Ohio  St.  23.  Where  a  party  thereby  waives  his  right  to  avoid  pay- 
subscribed  to  stodc  upon  other  con-  ment  on  the  ground  of  insufficiency  of 
ditions  than  those  named  in  the  arti-  the  notice  of  the  call  for  the  meeting, 
cles  of  incorporation  and  subsequently  Bucksport,  etc.,  R.R.  Co.  v.  Buck,  68 
paid  five  per  cent.,  which  was  accepted  Me.  81. 

by  the  corporation,  it  was   held  that  *  Chamberlain    v.    Painesville,    etc., 

this  showed  concurrence  in  the  new  R.R.  Co.,  15  Ohio  St.  225. 
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made  out  to  him  and  his  associates.  During  this  time 
some  expenses  were  incurr^,  such  as  clearing  off  the  lot, 
digging  a  well,  etc.  He  then  served  on  the  building  com- 
mittee, on  the  trustees,  and  on  some  others,  a  notice  that 
he  had  erased  his  name  from  the  subscription  paper.  This 
erasing  was  done  without  the  consent  of  the  others,  though 
his  co-trustees  consented  to  his  resigning  as  trustee.  At 
the  time  of  the  service  of  this  notice,  the  amount  of  the 
subscriptions  was  $2,450,  and  it  eventually  was  $4,000.  It 
was  held  that  as  the  defendant  united  with  his  associates  in 
incurring  liabilities,  knowing  that  the  $2,500  had  not  been 
fully  subscribed,  he  waived  the  condition,  and  was  estopped 
from  asserting  a  non-compliance  with  its  terms,  and  that  he 
was  consequently  liable  to  pay  the  amount  of  his  subscrip- 
tion.^ A  subscriber  to  the  stock  of  a  railroad  company  was 
one  of  the  commissioners  designated  by  an  act  of  the  legis- 
lature to  receive  subscriptions,  preparatory  to  the  incorpo- 
ration and  organization  of  the  company.  Attached  to  his 
subscription  was  a  proviso  that  no  subscription  should  be- 
come due  until  the  sum  of  $200,000  was  subscribed,  and 
the  road  went  within  half  a  mile  of  a  place  named.  After- 
ward he  united  with  the  other  commissioners  in  certifying 
to  the  governor  of  the  State  that  above  ten  per  cent,  of 
the  capital  stock  of  the  company  had  been  subscribed  ;  that 
he  had  subscribed  for  twenty  shares ;  and  that  the  subscrip- 
tions certified  (of  which  his  was  one)  were  in  all  respects 
made  and  taken  in  good  faith  and  agreeably  to  the  require- 
ments of  the  law.  A  charter  was  accordingly  granted.  It 
w^as  held  that  the  certificate  was  a  waiver  of  the  condition.' 
Under  a  charter  authorizing  a  capital  of  two  millions  of 


'  Hutchins  v.  Smith,  46  Barb.  235 ;  will  not  be  relieved  from  payment  of 

Cowles  V.  Cromwell,  25  Id.  413.  Where  his  subscription  on  the  ground  that  the 

a  subscriber  permits  work  to  be  car-  plan  has  been  changed.    Booker,  ex 

ried  on  for  a  length  of  time  without  ob-  parte,  i8  Ark.  338. 

jection,  he  will  be  regarded  in  equity  ''Bavington  v.  Pittsburg,  etc.,  R,R, 

as  acquiescing  in  the  acts  done,  and  Co.,  34  Pa.  St.  358. 
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dollars,  the  corporation  was  organized  with  a  capital  of 
$350,000,  the  shares  being  $1,000  each.  The  defendant 
subscribed  for  five  shares  of  stock,  by  signing  a  paper  which 
stated  that  the  corporation  was  to  have  a  capital  of  not  less 
than  one  and  a  half  millions  of  dollars.  He  transferred  four 
of  his  shares,  and  paid  one  instalment  on  his  other  share. 
He  then  made  a  transfer  of  this  remaining  share,  which  the 
company  refusing  to  assent  to,  no  transfer  was  made  on 
the  books.  Refusing  to  pay  subsequent  assessments, 
this  action  was  brought.  It  was  held  that  the  taking  shares 
in  another  and  smaller  capital  was  not  a  waiver  of  the  con- 
dition  on  which  the  promise  to  pay  for  shares  in  a  larger 
stock  was  made ;  but  that  as  the  defendant  took  part  in 
the  meeting  at  which  the  capital  of  the  company  was  de- 
cided on,  and  paid  an  assessment  on  one  share  of  stock,  he 
was  liable.^  A  condition  precedent  in  a  subscription  of 
land  to  a  railroad  company  is  waived  when  the  subscriber, 
before  any  act  of  the  corporation  indicative  of  an  intention 
to  comply  with  the  condition,  executes  his  deed  absolute* 
and  receives  the  stock.' 

§  183.  Subscription  on  special  terms  of  payment. — When 
the  capital  stock  and  number  of  shares  are  fixed  by  the  act 
of  incorporation,  or  by  vote  or  by-law,  no  assessment  can 
be  lawfully  made  on  the  share  of  a  subscriber  until  the 
whole  number  of  shares  has  been  taken.  "  When  a  man 
subscribes  for  a  share  of  stock  to  consist  of  one  thousand 
shares,  in  order  to  carry  on  some  designated  enterprise,  he 
binds  himself  to  pay  a  thousandth  part  of  the  cost  of  such 
enterprise.  If  only  five  hundred  are  subscribed  for,  and  he 
can  have  no  assurance  which  he  is  bound  to  accept  that 


'  Atlantic  Cotton  Mills  v.  Abbott,  9  Id.  603.     A  penalty  in  the  terms  of  the 

Cush.  433.  subscription  is  either  surplusage,   or 

^  Parks  V.  Evansville,  etc.,  R.R.  Co.,  merely    cumulative,    which    may    be 

83  Ind.  567.     See  Jewett  v.  Lawrence-  waived  by  the  corporation.    Kirksey  v. 

burg,   etc.,    R.R.    Co.,    lo   Ind.   539;  Florida,  etc.,  P.  R.  Co.,  7  Fla.  23,  Balt- 

Evansville,  etc.,  R.R.  Co.  v.  Dunn,  17  Z£XL,  J.,  dissenting. 
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the  remainder  will  be  taken,  he  would  be  held,  if  liable  to 
assessment,  to  pay  a  five-hundredth  part  of  the  cost  of  the 
enterprise,  besides  incurring  the  risk  of  an  entire  failure  of 
the  enterprise  itself,  and  the  loss  of  the  amount  advanced 
toward  it."  ^  Where  the  act  creating  a  corporation  prpvided 
that  the  capital  stock  should  be  divided  into  five  thousand 
shares,  not  exceeding  $ioo  each,  and  that  after  one  thou- 
sand shares  had  been  subscribed,  a  meeting  of  the  sub- 
scribers might  be  called  for  the  purpose  of  organizing  the 
corporation,  and  arranging  its  affairs,  it  was  held  that  no 
legal  assessment  could  be  made  for  the  general  objects 
of  the  corporation  until  five  thousand  shares  had  been 
subscribed ;  but  that  an  assessment  to  pay  preliminary 
expenses  was  valid,  and  subscribers  personally  liable  there- 
for.* A  charter  provided  that  no  subscription  should  be 
received  unless  there  was  paid  to  the  commissioners,  at 
the  time  of  the  subscription,  the  sum  of  five  dollars  on 
each  share  subscribed.  A  subscriber  not  having  paid  the 
five  dollars  a  share  at  the  time  of  subscribing,  an  action 
was  afterward  brought  by  the  corporation  against  him  tq 
recover  the  amount  of  instalments  due.  It  was  held  that 
the  subscription  was  void,  notwithstanding  the  subscriber 
had  promised  to  pay  the  instalments,  and  had  attended  and 
voted  at  the  corporate  meetings.^  A  subscription  to  stocl? 
made  and  accepted  on  the  condition  that  not  more  than 
ten  per  cent,  shall  be  required  to  be  paid  at  any  one  call, 
and  that  calls  shall  not  be  made  oftener  than  once  in  sixty 
days,  constitutes  a  contract  by  which  instalments  become 
due  only  on  calls  according  to  the  terms  of  the  agreement.* 


'  Stoneham    Branch    R.R,    Co.    v.  '  Salem  Mill    Dam  Co.    v.   Ropes, 

Gould,  2  Gray,  277,  per  Shaw,  C.  J.;  supra. 

Cabot,  etc.,  Bridge  Co.  v.  Chapin,  6  °  Wood  v.  Coosa,  etc.,  R.R.  Co.,  32 

Cush.  50 ;  Worcester,  etc.,  R.R.  Co.  v.  Ga.  273. 

Hinds.  8  Id,  no;  Salem  Mill  Dam  Co.  *  Mansfield,  etc..  R.R.  Co.  v.  Pettis, 

V.  Ropes,  6  Pick.  23 ;   Central  Turn^  26  Ohio  St,  259. 
pike  Co.  V.  Valentine,  10  Id.  I42. 
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Where  the  subscription  paper  for  the  stock  of  a  railroad, 
company  specified  that  the  amounts  therein  subscribed 
should  be  expended  on  a  particular  section  of  the  road,  it 
was  held  that  the  company  could  not  enforce  the  payment 
of  the  subscriptions  upon  a  call  for  the  general  use  of  the 
company,  although  it  was  entitled  by  its  charter  to  call  for 
instalments  on  stock  at  such  times  and  in  such  amounts  as 
it  thought  proper.^  Under  a  subscription  agreeing  to  pay 
at  such  time  and  place  as  should  be  ordered  by  the  directors, 
it  was  held  that  a  subscription  did  not  become  payable 
until  action  in  the  manner  indicated  was  taken  by  the  di- 
rectors at  a  regular  meeting  of  the  board,  but  that  in  case 
they  did  so,  personal  notice  was  not  necessary.* 

A  subscription  to  stock  in  a  railroad  company  is  not 
void  on  account  of  a  condition  in  it  that  interest  shall  be 
allowed  and  paid  out  of  earnings  on  all  sums  assessed  and 
paid,  from  the  time  of  payment  until  the  road  shall  be  put 
in  operation.^  In  such  case,  interest,  though  accruing, 
would  not  be  payable  until  the  road  was  operated  and  had 
net  income  sufficient  for  the  purpose.     The  contract  of 


'  Roberts  v.  Mobile,  etc.,  R.R.  Co.,  lessened  by  the  arrangement,  but  there 

32  Miss.  373.  simply  being  a  substitution  of  one  sub- 

"  Ross  V.  Lafayette,  etc.,  R.R.  Co.,  6  scription  for  another.    Burke  v.  Smith, 

Ind.    297.     Where    the    subscription  16  Wall.  390.     The  subscription  of  a 

paper  of  a  railroad  company  which  per-  party  different  in  its  termsffrom  that 

sons  signed,  contained  a  proviso  that  of  others,  reserves  to  him,  as  a  member 

if  a   certain   city  subscribed   a  given  of  the  corporation,  no  privilege,  and 

amount,  the  city  should  accept,  as  part  creates  for  him  no  esepiption  not  com- 

of  its  subscription,  what  each  of  the  men  to  the  rest ;   all  being  entitled  to 

individuals    had   subscribed   above    a  stand   on  equal   terms,   and   to   have 

specified  sum,  and  the  city  having  so  their  subscriptions  subject  to  the  same 

subscribed,  the  directors  of  the  com-  liabilities.     Mann  v.  Cooke,  20  Cona 

pany  passed  a  resolution  authorizing  178. 

the  original  subscribers  to  transfer  to  '  Rutland,  etc.,  R.R.  Co.  v.  Thrall, 

the  city  stock  subscribed  for  by  them,  35  Vt.  536 ;  Cunningham  v.  Vt.,  etc., 

as  stipulated  in  the  subscription  paper,  R.R.    Co.,   12  Gray,  411  ;   Painesville, 

it  was  held  that  the  original  subscribers  etc.,   R.R.  Co.  v.  King,   17   Ohio   St. 

were  not  liable  for  such  excess,  either  534 ;    Lockhart    v.   Van    Alstyne,    31 

to  the  company  or  to  its  creditors,  the  Mich.  76 ;  Milwaukee,  etc.,  R.R.  Co.  v. 

capital  stock  of  the  company  not  being  Field,  12  Wis.  340. 
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subscription  for  shares  in  a  railroad  corporation  provided 
that  subscribers  should  have  the  privilege  of  paying  in  at 
any  time  the  w^hole  or  any  part  of  their  subscription,  and 
should  receive  interest  thereon  until  the  road  went  into 
operation.  As  the  contract  did  not  definitely  fix  the  time 
when  the  interest  should  become  due,  the  court  said  that 
it  was  unreasonable  to  suppose  that  the  corporation  in- 
tended to  agree  to  pay  it  to  subscribers  while  the  road  was 
in  process  of  construction,  and  when  it  would  require  its 
funds  to  defray  the  necessary  charges  of  building  the  road, 
and  before  the  company  was  in  receipt  of  any  income  ;  and 
that  it  was  much  more  in  accordance  with  the  object  the 
parties  had  in  view  to  infer  Ihat  interest  was  to  be  paid 
after  the  assessments  had  all  been  paid  in,  the  road  com- 
pleted and  in  operation,  and  the  company  was  in  receipt  of 
income  from  its  business ;  that  if  this  were  not  so,  each 
subscriber  might  make  a  demand  at  his  own  pleasure,  and 
the  result  would  be  that  the  corporation  would  be  harassed 
by  constant  and  irregular  demands.^  On  the  same  subject 
the  Supreme  Court  of  Vermont  said  :  "  In  the  early  stages 
of  such  undertakings,  the  use  of  money  for  the  construc- 
tion of  the  road  may  be  presumed  to  be  worth  the  legal 
interest ;  and  therefore  he  who  pays  early,  practically  con- 
tributes more  than  he  who  pays  the  same  sum  late.  This 
arrangement  for  the  payment  of  interest,  or  interest  divi- 
dends so  called,  is  equitable  and  just,  as  it  is  but  a  mode  of 
distributing  benefits  among  the  stockholders  in  proportion 
to  the  aid  they  have  respectively  contributed  to  the  com- 
mon enterprise,  and  thus  producing  equality  between  them. 
Equality  is  equity  as  between  the  stockholders ;  and  such 
payment  made  out  of  the  surplus  earnings  not  needed  for 
the  payment  of  debts  of  the  corporation,  nor  for  the  pros- 
ecution of  its  business,  does  not  interfere  with  the  rights 


'  Waterman  v.  Troy,  etc.,  R.R.  Co.,    R.R.  Co.  v.  County  of  Allegheny,  63 
8    Gray,  433.     See    Pittsburg,    etc.,    Pa.  St.  126. 
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of  creditors,  nor  contravene  any  principle  of  public  policy. 
It  is  no  more  withdrawing  capital  from  the  corporation 
than  would  be  the  payment  of  ordinary  dividends  to  which 
purpose  the  fund  would  otherwise  be  appropriated."  ^ 

§  184.  Validity  of  subscription. — Subscriptions  for  stock 
must  be  founded  on  a  valid  consideration  and  constitute  a 
contract  binding  on  both  parties  eo  instanti,  "  No  person 
can  obtain  rights  of  membership  in  a  corporation  except 
in  compliance  with  its  charter  or  governing  law,  and  if  that 
prescribes  any  conditions  or  special  methods  of  becoming  a 
member,  the  law  is  imperative.  There  may  be  cases  of 
mutual  dealing  which  will  estop  both  parties,  but  no  con- 
tract or  subscription  can  be  valid  if  not  conforming  to  the 
statute Where  persons  subscribe  for  a  future  or- 
ganization, their  mutual  agreements  for  a  common  enter- 
prise may  operate  as  mutual  considerations  until  the  enter- 
prise becomes  organized,  and  thereby  the  common  interest 
is  carried  into  its  proposed  form.  But  where  the  corpo- 
ration is  already  in  existence,  a  stock  subscription  is  a  trans- 
action between  the  subscriber  and  the  company,  and  the 
obligation  of  one,  can  only  be  sustained  by  the  correspond- 
ing obligation  of  the  other.  If  both  are  not  bound, 
neither  is  bound,  and  the  transaction  is  a  nullity." "  A  sub- 
scription contained  the  following  condition  :  "  We  shall 
not  be  holden  to  pay  the  sum  subscribed  by  us,  unless  the 


'  Richardson  v.  Vt,  etc.,  R.R.  Co.,  act  which  provides  that  the  evidence  of 

44  Vt.  618.     See  Troy,  etc.,  R.R.  Co.  v.  organization  shall  be  a  certificate  under 

Tibbits,  18  Barb.  297 ;  Miller  v.  Pitts-  the  hands  and  seals  of  the  persons  as- 

burg,  etc.,  R.R.   Co.,  40  Pa.  St.  239.  sociated,  recorded  in  the  county  clerk's 

'  Carlisle   v.  Saginaw,  etc.,  Co.,  27  office,  and  a  copy  be  filed  in  the  office 

Mich.   315.     Where  the   statute  pro-  of  the  secretary  of  state,  until  the  cer- 

vides  that  the  residence  of  a  subscriber  tificate  is  made,  no  legal  being  known 

shall  be  stated  in  the  articles  of  asso-  by  the  name  designated  in  the  articles 

elation,  a  double  inverted  comma  under  exists,  and  those  who  do  not  unite  fn 

the  name  of  a  place  previously  written,  such  certificate,  are  not  members   of 

is  sufficient.    Steinmetz  v.  Versailles,  the  association.    Burrows  v.  Smith,  6 

etc.,  T.  Co.,  57  Ind.  457.    Under  an  Sdd.  550. 
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abrogate  of  our  subscriptions  and  of  contributions  to  this 
object  shall,  by  the  ist  of  July,  1834,  amount  to  $50,000/' 
On  the  19th  of  the  previous  June,  certain  responsible  per- 
sons signed  a  paper  by  which,  "  for  value  received,"  they 
undertook  to  pay  to  the  corporation  any  deficiency  in  the 
subscriptions  which  should  exist  on  the  30th  of  the  same 
month.  On  the  same  day  the  trustees  passed  a  resolution 
that  "  this  board  pledges  itself  to  continue  to  raise  sub- 
scriptions and  contributions  after  the  ist  of  July,  to  save 
harmless  those  persons  who  may  pledge  themselves  to 
make  good  any  deficiency  which  may  be  found  to  exist  on 
the  last  day  of  June  instant."  Nothing  was  ever  paid  on 
account  of  the  paper,  and  none  of  the  signers  were  called 
upon  to  make  a  payment.  It  was  held  that  as  they  were 
not  actual  donors  upon  the  same  terms  of  equality  and 
mutuality  as  the  subscriptions  of  other  persons,  their  sub- 
scriptions were  invalid,  and  the  original  subscribers  never 
became  liable  upon  their  subscriptions.^ 

The  promise  of  the  subscriber  being  based  upon  the  ex- 
pectation of  becoming  a  stockholder,  if  the  right  to  the 
stock  is  not  consummated,  the  obligation  to  pay  the  sub- 
scription is  not  binding.*  A  writing  that  "  the  undersigned 
propose  to  subscribe  for  the  number  of  shares  to  the  cap- 
ital stock,"  etc.,  "  when  the  charter  shall  have  been  ob- 
tained," etc.,  is  an  agreement  to  subscribe,  for  the  breach  of 
which  the  obligor  is  only  liable  in  damages,  and  is  not  a 
subscription  to  the  stock.*     Where  the  charter  of  a  cor- 

'  Stewart  v.  T.  of  Hamilton  College,  the  parties  where  such  agreement  con- 

2  Denio,  403.    This  case  came  Within  tains    promises  to  be   performed    by 

the  New  York  statute  of  frauds  as  it  each  of  them."     N.  Y.  Rev.  Sts.,  2d 

then  existed.     The  first  subdivision  of  Ed.,  Vol.  3.     Appendix,  p.  656. 

the  second  section  read  thus  :  "  In  the  *  Taggart  v.  Western  Md.  R.R.  Co;, 

following  cases,  any  agreement  shall  be  24  Md.  563.    See  Ridgefield,  etc.,  R.R. 

void  unless  such  agreement,  and  the  Co.  v.  Brush,  43  Conn.  86. 

consideration    thereof,  be   reduced   to  =  Mt.  Sterling  Coalroad  Co.  v.  Little, 

writing  at  the  time  the  same  is  made,  14  Bush.  Ky.  429.    See  Troy,  etc.,  R.R  . 

and  be  subscribed  by  the  party   by  Co.  v.  Tibbits,  supra, 
whom  it  is  to  be  performed,  and  by  all 
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poration  prescribes  a  form  in  which  subscriptions  for  stock 
shall  be  taken,  and  the  subscription  paper  contains,  besides 
the  form  directed,  stipulations  not  inconsistent  therewith 
and  which  it  is  competent  for  the  corporation  to  make,  the 
subscription  is  valid.^  A  provision  in  the  act  that  "  the 
associates  shall  severally  subscribe,"  is  not  complied  with 
by  subscribing  "  Estate  of  A.  B."*  But  a  subscription  by 
a  firm  name,  is  within  the  scope  of  an  act  which  requires 
each  subscriber  to  sign  "his  name."*  The  subscription 
paper  to  a  hotel  company  stated  that  it  was  to  raise  capital 
stock  not  exceeding  one  hundred  thousand  dollars,  and  that 
the  subscribers  promised,  each  for  himself,  to  pay  into  the 
funds  of  the  company,  in  such  instalments  as  the  president 
and  directors  might  under  the  provisions  of  the  law  require, 
one  hundred  dollars  for  each  share  set  against  their  names 
respectively.  It  was  held  that  though  the  subscription  was 
not  dated,  that  did  not  invalidate  it,  as  the  exact  time  when 
it  vsras  signed  was  not  material.* 

When  commissioners  are  appointed  to  receive  subscrip- 
tions to  the  stock  of  a  corporation,  their  povver  must  be 
strictly. pursued.  But  in  Pennsylvania,  where  commission- 
ers to  receive  subscriptions  to  the  stock  of  a  railroad  com- 
pany for  the  purpose  of  obtaining  a  charter,  had  no  power 
under  the  statute  to  receive  any  other  than  unconditional 
subscriptions  with  the  payment  of  five  dollars  on  each 
share,  it  was  held  that  such  as  were  conditional  were  valid, 
and  to  be  deemed  absolute.  The  court  said  :  "  Either  the 
defendant  in  error  became  a  corporator  on  the  issuing  of 
the  letters  patent,  by  virtue  of  his  subscription,  and  the 


'  Fisher  v.  Evansville,  etc.,  R.R.  Co.,  though  it  appears  to  have  been  made 

7  Ind.  407.  the  subject  of  a  legal  decision,  that  one 

'Troy,  etc.,  R.R.  Co.  v.  Warren,  18  corporation  cannot  recover  upon  sub- 
Barb.  310.  scriptions   made  to   another  corpora- 

*  Rensselaer,  etc.,  P.  R.  Co.  v.  Wetsel,  tion,  though  the  main  object  of  the  two 

21  Barb.  56.  is  the  same.    Thrasher  v.  Pike  County 

■•City  Hotel  v.  Dickinson,  6  Gray,  R.R.  Co.,  25  111.  393. 
586.     It  seems  unnecessary  to    say, 
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payment  of  five  dollars  for  each  share,  or  the  subscription 
amounted  to  nothing.  ....  Certainly  it  was  operative  for 
some  purposes.  It  enabled  the  commissioners  to  receive  and 
to  retain  five  dollars  paid  upon  each  share  subscribed,  and 
it  aided  in  obtaining  the  letters  patent.  On  the  faith  of  it, 
the  commonwealth  j5arted  with  the  franchise  conferred  upon 
the  company.  If  such  subscriptions,  with  such  conditions, 
are  invalid,  then  the  whole  capital  of  a  company  might 
be  withheld,  even  after  charter  granted,  and  the  objects 
of  the  grant  entirely  defeated.  It  is  not  for  the  de- 
fendant to  say  that  his  subscription  is  a  nullity ;  that 
he  assumed  no  liability  when  his  act  induced  the  grant 
of  the  charter,  and  fastened  upon  his  co-corporators  the 
obligation  to  pay  the  amount  of  their  subscriptions.  It 
is  the  condition  of  the  subscription  which  is  the  illegal  part ; 
it  is  that  which  is  repugnant  to  the  nature  of  a  subscription, 
and  which  is  in  conflict  with  the  policy  of  the  law,  and 

therefore  the  defendant  cannot  assert  it The  thing 

provided  for  could  only  be  determined  after  the  organiza- 
tion of  the  company.  The  words  of  the  condition  show 
this.  The  defendant  promised  to  pay  provided  the  road 
goes  within  half  a  mile  of  Florence.  The  payment  of  the 
subscriptions  was  necessary  to  enable  the  road  to  go  any- 
where ;  no  other  means  was  provided  for  either  the  loca- 
tion or  construction  of  the  road.  Payment  was  therefore 
necessarily  antecedent  to  a  compliance  with  the  condition. 
But  if  it  is  a  condition  subsequent  and  illegal,  as  we  have 
endeavored  to  show,  then  it  is  void,  and  the  subscription  is 
in  law  absolute."*     Subscriptions  in  one  State  to  the  stock 


'  Pittsburg,  etc.,  R.R.  Co.  v.  Biggar,  only  be    examined    in    a    proceeding 

34  Pa.    St.   455.      See   Bavington   v.  against  the  alleged  corporation  to  in- 

Pittsburg,    etc.,    R.R.    Co.,  lb.    358.  quire  into  the  validity  of  its  charter, 

Where  commissioners  are  intrusted  by  Tar  River  Nav.  Co.  v.  Neal,  3  Hawks, 

the  legislature  with  the  power  of  de-  520.      In     case     commissioners     are 

tennining  whether  the  stipulated  sum  specially  deputed  by  the  legislature  to 

has  been  subscribed  before  a  corporate  superintend  subscriptions  to  a  bank, 

body  can  be  constituted,  their  acts  can  and  to  decide  and  certify  when  the 

VOL.  II.— 3 
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of  a  company  incorporated  under  the  laws  of  another  State, 
and  having  its  place  of  business  there,  are  to  be  governed 
by  the  laws  of  the  latter.^ 

§  185.  Presumption  as  to  validity  of  subscription. — When 
the  name  of  an  individual  appears  on  the  books  of  a  corpo- 
ration as  a  stockholder,  the  presumption  is  that  he  is  the 
owner  of  the  stock,  in  a  case  where  there  is  nothing  to  re- 
but the  presumption  ;  and,  in  an  action  against  him  as  a 
stockholder,  the  burden  of  proving  that  he  is  not  such  is 
cast  upon  him.^  In  a  suit  by  a  corporation  to  recover  the 
amount  of  a  subscription  to  its  stock,  it  was  held  that  as 
the  xjharter  had  given  authority  to  take  subscripitions  with- 
out specifying  any  particular  manner  in  which  it  should  be 
done,  and  the  defendant  had  offered  no  proof  that  the 
mode  adopted  in  taking  his  subscription  was  at  variance 
with  any  law  applicable  to  the  subject,  the  presumption 
was  that  the  contract  was  valid.^  The  heading,  directed  by 
the  act,  of  a  subscription-book  to  stock,  was  :  "  We  promise 
to  pay  the  president,  managers,  and  company  of,"  etc.  It 
was  held,  that  though  the  word  "president"  was  omitted, 
there  was  enough  in  the  other  expressions  to  describe  the 
corporation  intended,  and  to  effectuate  the  contract ;  that 
to  maintain  a  suit,  it  was  not  necessary  to  prove  that  the 
notice,  previous  to  opening  the  books,  was  regular,  but  that 
the  jury  might  presume  that  it  was  given  according  to  law.* 

stockholders  may  enter  upon  the  appro-  powers  of  the   commissioners   ceased 

priate  business  of  the  institution,  the  upon  the  election  of  the  directors,  and 

doings  of  the  commissioners  in  relation  the  latter  had  pswer  to  receive  further 

thereto,  are  conclusive  as  between  the  subscriptions.     Ellison  v.  Mobile,  etc., 

subscribers  and  the  corporation.  Litch-  R.R.  Co.,  36  Miss,  572. 

field  Bank  v.  Church,   29  Conn.  137.        >  Penobscot,  etc.,  R.R.  Co.  v.  Bart- 

Where  the  charter  of  a  railroad  com-  lett,  12  Gray,  244. 

pany  appointed  commissioners  to  open        *  TurnbuU  v.  Payson,  95  U.  S.  418. 

books  for  subscriptions  to  the  stock,        '  Vi^ellersburg,    etc.,    P.    R.   Co.   v. 

and,  after  a  certain  amount  had  been  Young,  12  Md.  /^6. 

subscribed,  to  call  the  first  meeting  of        *  H.  T.  R.  Co.  v.  Cruger,  5  Har.  & 

the  stockholders   for  the    purpose  of  Johns.  122. 

choosing  directors,  it  was  held  that  jthe 
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Where  a  person  signs  the  subscription-book  of  a  corporation 
in  blank  for  the  purpose  of  influencing  other  subscriptions, 
he  will  be  deemed,  as  to  the  creditors  of  the  corporation, 
to  have  authorized  those  empowered  to  take  subscriptions 
to  fill  up  the  blank,  and  this  having  been  done,  he  will  be 
estopped  from  questioning  their  authority  to  do  so.^  In  a 
subscription  to  stock  by  a  municipal  corporation,  if,  in  anf 
state  of  the  case,  or  under  any  circumstances,  it  was  au- 
thorized to  make  it,  the  presumption  is,  that  inasmuch 
as  it  was  acting  under  official  responsibility,  its  act  is 
regular  and  legal.  The  making  of  the  contract  is  of  itself 
an  assertion  of  authority  on  its  part  to  make  it,  and  is 
at  least  prima  facie  evidence,  as  against  it,  of  the  exist- 
ence of  such  authority.*  Where  a  county  subscribes  to  the 
capital  stock  of  a  railroad  company,  the  fact  that  no  sub- 
scription was  formally  made  upon  the  books  of  the  com- 
pany is  immaterial.  A  resolution  by  the  board  of  super- 
visors declaring  the  subscription  made,  and  an  acceptance 
of  it  by  the  company,  with  notice  of  the  same,  is  sufficient.^ 
When  a  county  court  makes  an  unconditional  subscrip- 
tion for  capital  stock  in  a  railroad  company,  pursuant  to 
legal  authority,  the  subscription  becomes  absolute,  the  claim 
thereon  is  a  part  of  the  assets  of  the  company,  and  creditors 
may  rely  upon  it  for  payment  of  their  debts,  the  same 
as  upon  any  other  assets  of  the  company,  and  this,  notwith- 


•  Jewell  V.  Rock  River  Paper  Co.,  loi  jury,  the  commissioners  are  not  justir 
111.  57.  See  Beecher  v.  Dillsburg,  etc.,  fied  in  subscribing  to  such  stock  by  a 
R.R.  Co.,  76  Pa.  St.  306.  paper  in  which  the  grand  jury  recom- 

^  Shelbyville  v.  Shelbyville,  etc.,  T.  mend  the  commissioners  to  subscribe 

Co.,  I  Mete.  Ky.  54.  to  the  capital  stock  of  the  company  to 

*  Nugent  V.  Supervisors,  19  Wall,  such  an  amount  as  may  be  authorized 
241 ;  Clarke  County  v.  Paris,  etc.,  T.  by  the  act  of  assembly,  not  exceeding 
Co.,  II  B.  Mon.  143.  Where  an  act  $150,000.  All  discretionary  power  was, 
authorizes  county  commissioners  to  by  the  act,  conferred  upon  the  grand 
subscribe  for  stock  in  a  railroad  com-  jury,  and  they  could  not  delegate  any 
pany,  after  the  amount  of  such  sub-  part  of  it  to  the  county  commissioners, 
scription  shall  have  been  designated,  or  to  any  other  person.  Mercer  County 
advised  and  recommended  by  a  grand  v.  Pittsburg,  etc.,R.R.Co.,27  Pa,  St.  3891 
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Standing  the  company,  subsequently  to  the  making  of  the 
subscription,  may  have  abandoned  all  proceedings  under  its 
charter,  on  account  of  its  insolvency.*  The  county  court 
can  act  only  through  its  orders  made  of  record,  and 
which  are  signed  by  the  presiding  justice.  Such  an  order 
declaring  that  the  court  thereby  subscribes  the  shares 
which  it  was  authorized  to  subscribe,  is  evidence  of 
the  highest  obligation  which  the  court  can  impose  upon 
itself.  So  far  as  any  subscription  by  the  court  could  bind 
it,  its  order  having  been  accepted  by  the  corporation  as  a 
conditional  subscription,  is  as  obligatory  as  a  formal  entry 
on  the  books  of  the  corporation  could  have  made  it.^ 


'  Morgan  County  v.  Thomas,  76  III. 
120;  Henry  v.  Vermillion,  etc.,  R.R. 
Co.,  17  Ohio  St.  187. 

"  Justices  of  Clarke  County  v.  Paris, 
etc.,  T.  Co.,  1 1  B.  Mon.  143.  The  re- 
lation of  stockholder  may  be  created 
not  only  by  the  usual  formalities  of 
subscription  and  the  acceptance  of 
stock,  but  by  conduct  on  the  part  of 
the  person  sought  to  be  charged.  In 
Griswold  v.  Seligraan,  72  Mo.  1 10,  some 
of  the  leading  decisions  on  the  subject 
were  referred  to  as  follows:  Where  there 
has  been  a  course  of  dealing  between 
;the  person  sought  to  be  charged  as 
contributory  and  the  company  by 
which  he  has  been  permitted  to  be- 
■come  a  shareholder  de  facto,  a  valid 
and  binding  contract  is  thereby  created. 
One  person  who,  though  not  a  sub- 
scriber, had  paid  a  call  as  such,  and 
another  who  had  attended  the  half- 
yearly  meeting  of  the  members,  were 
held  estopped  in  an  action  for  calls  to 
deny  their  membership.  Railway  Co. 
V.  Graham,  2  Eng.  R.R.  Cas.  870 ;  Rail- 
way Co.  V.  Gunstone,  lb.  A  similar 
decision  was  rendered  where  the  de- 
fendant had  represented  himself  to  the 
company  as  the  owner  of  shares,  claim- 
ing to  .be  registered  as  such  in  conse- 


quence of  scrip  certificates  purchased 
by  him  and  sent  in  to  the  company,  for 
which  he  had  receipts  and  a'  notice 
that  the  scrip  would  be  exchanged  for 
sealed  certificates  on  demand,  although 
the  provisions  of  the  act  necessary  to 
make  him  a  stockholder  had  not  been 
complied  with,  by  the  registry  of  his 
name,  or  the  entry  of  transfer.  Rail- 
way Co.  V.  Daniel,  2  Eng.  R.R.  Cas. 
728.  And  see  Railway  Co.  v.  De  Me- 
dina, lb.  735 ;  StrafFon's  Ex'rs'  Case,  i 
De  G.  M.  &  G.  576  and  cases  cited ; 
Maguire's  Case,  3  De  G.  &  S.  31.  A 
person  who,  though  released  from  his 
subscription,  afterward  voted  at  the 
annual  meeting  for  directors,  was 
elected  one  of  the  directors,  acted  as 
such  and  as  a  stockholder,  and  paid 
money  to  the  company  voluntarily,  was 
held  liable  in  an  action  for  calls,  his 
acts  justifying  the  presumption  that  he 
had  resumed  his  original  obligation  as 
a  stockholder.  Railroad  Co.  v.  Stewart, 
41  Pa.  St.  54.  So  one  who  had  been 
elected  a  member  of  a  parish,  voted  at 
the  meetings,  and  been  a  trustee  of  the 
parish  funds,  was  held  a  member  and 
liable  to  arrest  for  a  parish  debt,  though 
he  had  not  pursuant  to  the  statute  filed 
a  certificate  of  membership.    Chase  v. 
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§  i86.  Subscription  by  agent. — If  one  subscribe  to  the 
capital  stock  of  a  corporation  for  and  in  the  name  of  an- 
other without  authority,  he  thereby  binds  himself  and  be- 
comes the  equitable  owner  of  the  stock.  A  transfer  from 
the  person  in  whose  name  the  subscription  is  made  is  not 
necessary.  It  is  sufficient  if  the  stock  be  carried  to  the 
account  of  the  subscriber  on  the  books  of  the  corporation.^ 
But  when  a  party  pays  for  another  person  without  his 
knowledge  the  amount  required  by  the  charter  to  be  paid 
at  the  time  of  subscription,  if  such  person  afterward  rati- 
fies the  act  of  his  assumed  agent,  the  payment  will  render 
the  contract  of  subscription  binding,  the  ratification  being 
equivalent  to  a  precedent  authority.*     Where  an  unauthor- 


Bank,  19  Pick.  584.  Whenever  a  stock- 
holder "by  his  acts  and  representations 
is  estopped  by  his  conduct  from  deny- 
ing his  liability  as  a  stockholder  to  the 
company,  he  is  likewise  precluded  from 
denying  his  liability  to  creditors.  "  If 
a  person  is  a  member  of  a  company  as 
between  himself  and  the  company,  then 
whether  he  is  so  or  not  by  reason  of 
his  having  become  a  member  by  com- 
plying with  all  requisite  formalities,  or 
by  reason  of  the  doctrine  of  estoppel, 
he  ought  upon  principle  to  be  deemed 
a  member  to  all  intents  and  purposes." 
Lindley  on  Partn.  129.  See  Davidson's 
Case,  3  De  G.  &  S.  21;  Carver  v.  Upton, 
91  U.  S.  64 ;  Sanger  v.  Upton,  lb.  56. 
In  Wheelock  v.  Kost,  JJ  111.  296,  which 
was  a  proceeding  by  creditors,  a  party 
loaned  money  to  a  national  bank,  and 
received  as  collateral  security  the 
bank's  certificates  of  stock  issued  in 
pledge.  Afterward  he  received  semi- 
annual dividends  thereon,  and  it  was 
held  that  he  was  liable  as  a  stockholder. 
The  court  said  :  "  Whatever  relation 
appellant  may  have  sustained  to  the 
corporation  of  the  bank,  it  seems  clear 
that  as  to  the  creditors,  he  occupied 
the  position  of  stockholder,  and  must 


bear  all  the  burdens  that  relation  im- 
posed. The  stock  had  in  fact  been 
transferred  to  him.  It  stood  in  his 
name  as  owner,  and  he  availed  himself 
of  the  dividends  it  earned.  Having 
voluntarily  assumed  the  relation  of 
stockholder,  it  makes  no  difference 
whether  he  may  have  done  it  to  assist 
the  bank  in  its  credit,  or  otherwise." 
Approved  in  Pullman  v.  Upton,  96  U. 
S.  328.  See  Johnson  v.  Lafiin,  J  Dil- 
lon, 65. 

1  State  V.  Smith,  48  Vt.  266 ;  Ticonic 
Water  Power  Co.  v.  Lang,  63  Me.  480. 
See  Penal  Code  of  N.  Y.,  sec.  590. 

'  Fiser  v.  Miss.,  etc.,  R.R.  Co.,  32 
Miss.  359;  Miss.,  etc.,  R.R.  Co.  v. 
Harris,  36  Id.  17  ;  Musgrave  v.  Morri- 
son, 54  Md.  161.  See  Granger,  etc., 
Co.  v.  Vinson,  6  Oregon,  172.  A  let- 
ter of  attorney  constituting  the  agent 
the  person's  proxy  to  vote  on  the  stock 
at  a  corporate  meeting  would  be  evi- 
dence of  ratification  to  go  to  the  jury. 
But  an  incomplete  letter  of  attorney  to 
vote  on  a  renewal  of  the  charter  and 
upon  the  acceptance  of  any  subscrip- 
tion that  rtiight  be  tendered  for  stock, 
would  not  render  a  person  liable  on  a 
subscription  from  which  he  had  once 
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ized  agent  subscribes  for  stock  in  the  name  of  another,  and 
immediately  notifies  the  other  of  what  has  been  done  in 
his  name,  the  circumstances  may  be  such  as  to  justify  the 
conclusion  that  a  long-continued  silence  (in  this  case  seven 
years)  of  the  quasi  principal  ratifies  the  subscription.  The 
facts  and  circumstances  connected  with  the  subscription, 
and  with  such  silence,  are  at  least  evidence  to  go  to  the 
jury.^  The  defendant  and  others  subscribed  the  following 
paper:  "We,  the  subscribers,  for  value  received,  promise 
to  pay  John  H.  Boyd  and  Isaac  Wood  $100  for  each 
share  subscribed  by  us  and  set  opposite  our  respective 
names,  for  the  purpose  of  building  a  plank  road ;  and  the 
said  Boyd  and  Wood  shall  have  the  right,  and  we  hereby 
authorize  them  to  transfer  the  subscriptions  to  a  company 
to  be  hereafter  formed  for  the  purpose  of  building  said 
road."  It  was  held  that  Boyd  and  Wood  were  fully  au- 
thorized to  transfer  to  the  company  the  subscription  of 
the  defendant,  and  that  such  transfer  vested  in  the  com- 
pany the'  title  to  the  subscription  and  authority  to  collect 
the  money  to  become  due  on  it.*  The  defendant's  sub- 
scription was  made  in  his  name  under  a  power  of  attorney 
authorizing  the  attorney  to  subscribe  for  one  hundred 
shares  of  the  stock,  and  to  do  whatever  was  necessary  to 
be  done  in  the  premises.     It  was  held  that  a  payment  by 


been  released  by  the  neglect  of  the  fied  under  a  subsequent  act  of  the  leg- 
corporation.  McCuUy  V.  Pittsburg,  islature  authorizing  its  ratification, 
etc.,  R.R.  Co.,  32  Pa.  St.  25.  Where  Putnam  v.  New  Albany,  4  Biss.  365. 
A.  subscribes  to  stock  for  B.,  and  the  ^  Phila.,  etc.,  R.R.  Co.  v.  Cowell,  28 
latter  pays  the  instalments  and  ulti-  Pa.  St.  329.  A.  subscribed  for  shares 
mately  receives  the  scrip,  he  is  the  sub-  of  stock  in  the  name  of  B.  without  au- 
scriber  and  a  stockholder  from  the  thority.  It  was  held  that  the  subse- 
time  the  corporation  has  either  fran-  quent  declarations  of  B.  to  a  third  per- 
chises  or  property ;  A.  being  merely  son  that  he  had  such  an  amount  of 
an  agent,  and  in  no  sense  a  trustee,  stock  in  that  corporation  was  not  a  rat- 
even  though  the  original  subscription  ificationof  the  subscription.  Rutland, 
was  in  his  own  name.  Burr  v.  Wilcox,  etc.,  R.R.  Co.  v.  Lincoln,  29  Vt.  206. 
22  N.  Y.  551.  An  illegal  subscription  °  Eastern  P.  R.  Co.  v.  Vaughn,  20 
to  railroad  stock  by  a  city  may  be  rati-  Barb.  155. 
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the  attorney  of  ten  per  cent,  required  by  the  charter  made 
the  subscription  valid,  though  the  defendant  had  furnished 
no  funds  for  the  payment  nor  given  the  attorney  express 
authority  to  make  it.^  Notwithstanding  a  party  act  for  a 
corporation  in  obtaining  subscriptions  to  its  capital  stock 
without  authority,  yet  if  his  acts  are  adopted  and  ratified 
by  the  corporation,  they  will  bind  it  and  the  subscription 
be  valid. **  A  bill  filed  by  the  E.  M.  Company  against 
the  O.  Company  for  the  purpose  of  enforcing  a  vendor's 
equitable  lien,  alleged  that  the  complainant  sold  to  the  de- 
fendant certain  real  estate  for  the  sum  of  $25,000,  and  on 
the  same  day  executed  and  delivered  a  deed  for  the  same, 
but  that  although  the  defendant  entered  into  and  had  been 
in  possession  of  the  property  ever  since,  it  had  failed  to 
pay  to  the  complainant  the  consideration  mentioned  in  the 
deed.  The  answer  admitted  the  execution  and  delivery  of 
the  deed,  but  averred  that  in  compliance  with  the  under- 
standing of  the  parties  payment  for  the  property  purchased 
of  the  complainant  was  to  be  made  in  the  stock  of  the  de- 
fendant, and  "that  in  fulfilment  of  such  agreement  the  com- 
plainant, through  its  president,  subscribed  for  two  hundred 
and  fifty  shares  of  the  stock  of  the  defendant  and  received 
the  certificate  of  the  same,  and  that,  as  owner  of  said  stock, 
it  had  since  held  and  voted  it.  The  averments  of  the  an- 
swer having  been  proved,  it  was  held  that  the  contract  was 
binding  on  the  E.  M.  Company,  and  that  the  fact  that  the 
president  of  that  company  voted  the  stock  at  the  meetings 
of  the  O.  Company  was  sufficient  evidence  that  he  was  the 
authorized  agent  of  the  E.  M.  Company  to  receive  and 
hold  the  certificate.^ 


'  Litchfield  Bank  v.  Church,  2Q  Conn.  Though  an  agent  is  authorized  by  a 

137.  corporation  to  receive  subscriptions  to 

2  Walker  v.  Mobile,  etc.,  R.R.  Co.,  its  stock,  notice  to  such  agent  of  the 

34  Miss.  245.  cancellation  of  a  subscription  is  not 

^  Elysville  Manuf.  Co.  v.  Orisko  Co.,  sufficient    notice    to  the  corporaticfni. 

5    Md.   152,   affi'g   I    Md.   Ch.    392.  But  where  a  person  is  soliciting  sub- 
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§  187.  Lapse  of  time  affecting  subscription. — Although  the 
statute  of  limitations  does  not  run  against  a  corporation  on 
subscriptions  to  its  stock  until  a  call  or  demand  for  an  in- 
stalment, yet  if  no  call  be  made  within  the  statutory  time 
of  limitation  from  the  date  of  the  subscription,  the  cor- 
poration will  be  deemed  to  have  abandoned  the  contract 
from  analogy  to  the  statute ;  ^  and  the  silence  of  a  sub- 
scriber while  large  expenditures  are  being  made,  after  he  is 
released,  will  not  be  construed  into  a  new  promise.*  Where 
a  subscriber  for  shares  who  was  also  the  agent  of  the  cor- 
poration for  obtaining  other  subscriptions,  retained  the 
subscription-book  a  long  time  before  handing  it  in,  it  was 
held  that  the  statute  of  limitations  did  not  begin  to  run 
against  his  subscription  until  the  book  was  delivered  to  the 
corporation  ;  and  that  the  fact  that  the  agent  wrote  to  the 
corporation  more  than  six  years  after  the  date  of  his  sub- 
scription, stating  the  number  of  shares  taken  by  each  sub- 
scriber, followed,  a  few  months  later,  by  the  delivery  of  the 
book  to  the  corporation,  constituted  a  new  obligation  or 
acknowledgment  of  the  original  subscriptipn.^  If  the 
undertaking  be  not  commenced  bona  fide  within  the  period 
prescribed  by  the  charter,  the  subscribers  are  released  ;  but 
acquiescence  and  assent  will  estop  a  subscriber  from  setting 
this  up  as  a  defense.*  Where  the  enterprise  (a  turnpike) 
was  not  abandoned,  but  the  board  of  directors  continued 
to  hold  regular  meetings  and  to  make  efforts  to  procure 
subscriptions  to  enable  them  to  complete  the  road,  which 
was  finally  done  ;  it  was  held  that  the  road  was  established 


scriptions  without  authority  from  the  '  Pittsburg,  etc.,  R.R.  Co.  v.  Byers, 

corporation,   he  is  the   agent   of  the  32  Pa.    St.  22;    Gibson  v.  Columbia, 

subscribers,  and  notice  to  him  by  a  etc.,  T.  B.  Co.,  18  Ohio  St.  396. 

subscriber  before  the  list    has    been  'Pittsburg,  etc.,   R.R.  Co.   v.  Gra- 

delivered  to  and  accepted  by  the  cor-  ham,  2  Grant  Pa.  259;  s.  C.  36  Pa.  St.  77. 

poration  that  the  subscriber  wishes  his  « Pittsburg,  etc.,  R.R.  Co.  v.  Plumer, 

name  erased,  relieves  him  of  liability.  37  Pa.  St.  413. 

Lowe  V.  E.  K.  R.R.  Co.,  i  Head.  Tenn.  ■•  McCuUy  v.  Pittsburg,  etc.,  R.R.  Co., 

659-  32  Pa.  St.  25. 
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in  a  reasonable  time,  that  is,  as  soon  as  the  necessary  means 
could  be  obtained,  though  it  took  thirteen  years.^ 

§  188.  Payment  on  subscription. — Payment  for  stock  may 
be  made  in  labor,  or  in  property  needed  by  the  corporation 
for  its  operations.*  Where  the  charter  authorizes  capital 
stock  to  be  paid  in  property,  and  the  shareholders  honestly 
and  in  good  faith  put  in  property  instead  of  money  in  pay- 
ment of  their  subscriptions,  third  parties  have  no  ground 
for  complaint.  The  case  is  different  from  that  in  which 
subscriptions  to  stock  are  payable  in  cash,  and  where  only  a 
part  of  the  instalments  have  been  paid.  In  that  case,  there 
is  still  a  debt  due  to  the  corporation,  which,  if  the  corpora- 
tion becomes  insolvent,  may  be  sequestered  in  equity  by 
the  creditors  as  a  trust  fund  liable  to  the  payment  of  their 
debts.  But  when  full  paid  stock  is  issued  for  property 
received,  there  must  be  actual  fraud  in  the  transaction  to 
enable  creditors  of  the  corporation  to  call  the  stockholders 
to  account.  A  gross  and  obvious  over-valuation  of  prop- 
erty would  be  strong  evidence  of  fraud.^  "The  earlier 
cases  held  that  the  contract  of  the  subscribers  could  only 
be  fulfilled  by  payment  in  money.  In  later  cases  this  doc- 
trine has  been  relaxed,  and  stock  issued  and  paid  up  in  work 
and  labor,  or  in  the  purchase  of  property  the  corporation  is 
authorized  to  hold,  has  been  held  to  have  been  legally  issued. 


'  Gibson  v.  Columbia,  etc.,  T.  B.  Co.,  might  be  paid  for  by  the  proprietor  of 

supra.  a  newspaper  by  the  publication  by  him 

'  Ashuelot  Boot  &  Shoe  Co.  v.  Hoit,  in  his  paper,  from  time  to  time,  of  sta- 

56   N.  H.  548  ;  Boston,  etc.,  R.R.  Co.  tistical  articles    and    communications 

V.  Wellington,  113  Mass.  79;   Reich-  furnished  by  the  friends  of  the  bridge 

wald  V.  Commercial  Hotel  Co.,  106  111.  favoring  the  enterprise  and  showing  its 

439 ;  Searight  v.  Payne,  6  Lea  Tenn.  value  as   an   investment.      Liebke  v. 

283  ;  Hayden  v.  Atlanta  Cotton  Fac-  Knapp,  79  Mo.  22. 
tory,  61  Ga.  233  ;  Phelan  v.  Hazard,  5        *  Coit   v.  Gold  Amalgamating  Co., 

Dillon,  45 ;  Steacy  v.  Little  Rock,  etc.,  119  U.  S.  343;  Carr  v.  Le  Fevre,  27 

R.R.  Co.,  lb.    248.     It  was  held  in  Pa.  St.  413;  Boynton  v.  Hatch,  47  N. 

Missouri  that  stock  in  a  corporation  Y.  225  ;  Van  Cott  v.  Van  Brunt,  82  Id. 

organized  for  the  purpose  of  building  a  535  ;  Am.  Dig.  Jan.  1887,  p.  25. 
bridge  across   the  Mississippi  River, 
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Statutes  have  also  been  passed  authorizing  corporations 
to  purchase  property  needed  for  their  business,  and  to 
issue  stock  in  payment  for  it,  or  to  accept  such  property  in 
payment  for  subscriptions  to  the  capital  stock.  But  in  all 
such  cases,  transactions  under  such  powers  have  been  up- 
held only  where  the  contract  for  the  rendition  of  services 
or  the  purchase  of  property  payable  in  stock  has  been 
made  in  good  faith,  and  the, property  taken  in  payment  of 
stock  subscriptions  has  been  put  in  at  a  fair  bona  fide  val- 
uation ;  and  the  courts  have  inflexibly  enforced  the  rule 
that  payment  of  stock  subscriptions  is  good  as  against 
creditors  only  where  payment  has  been  made  in  money,  or 
what  may  fairly  be  considered  as  money's  worth."  ^  "  We 
take  the  law  to  be  well  settled,  that  a  company  may  receive 
in  payment  of  its  shares  of  stock  any  property  which  it  may 
lawfully  purchase ;  and  so  long  as  the  transaction  stands 
unimpeached  for  fraud,  courts  will  treat  as  a  payment  that 
which  the  parties  themselves  have  agreed  shall  be  a  pay- 
ment, and  this  too  where  the  rights  of  creditors  are  in- 
volved." ^  "  If  there  was  on  the  one  side  a  bona  fide  debt 
payable  in  money  at  once  for  the  purchase  of  property,  and 
on  the  other  side  a  bona  fide  liability  to  pay  money  at  once 

'  Wetherbee  v.  Baker,   35  N.  J.  Eq.  of  in  payment  therefor."    The  words 

(8  Stewart)  501,  per  Depue,  J.     See  "value  thereof "  mean  the  fair  valua- 

Dayton,   etc.,   R.R.   Co.   v.  Hatch,    i  tion   of  the  property,  considering  the 

Disney,  84  ;  New  York,  etc.,  R.R.  Co.  purposes  for  which  it  is  to  be  used,  the 

V.  Hunt,  39  Conn.  75  ;  Phillips  v.  Gov-  nature  of  the  business  for  which  it  is 

ing^on,  etc..  Bridge  Co.,  2  Mete.  Ky.  purchased,  and  for  which  the  corpora- 

219  ;  Pittsburg,  etc.,  R.R.  Co.  v.  Stew-  tion  is  organized.    This  rule  authorizes 

art,  41   Pa.  St.   54 ;  Nippenose  Manf.  wide  latitude  in  the  determination  of 

Co.  V.  Stadon,  68  Id.  256.    The  second  the    question    of   value.    Boynton    v. 

section  of  the   act  of  New   York  of  Andrews,  63  N.  Y.  93.     See  Boynton 

1853,  ch.  333,  which  amends  the  act  v.    Hatch,    47    Id.   225  ;    Schenck  v. 

authorizing  the  formation  of  corpora-  Andrews,  57  Id.  133  ;  Douglass  v.  Ire- 

tions  for  manufacturing  and  other  pur-  land,  73  Id.  100  ;  Lake  Superior  Iron 

poses,  Ch.  40,  Sess.  L.  of  1848,  confers  Co.  v.  Drexel,  90  Id.  87  ;  Coit  v.  N.  C. 

authority  upon  the  trustees  of  any  such  Gold  Amalgamating  Co.,  14  Fed.  Rep. 

company  to  purchase  property  "  neces-  12. 

sary  for  their  business,  and  to  issue        'Brant  v.  Ehlen,  59  Md.   I.     See 

stock  to  the  amount  of  the  value  there-  State  y.  Wood,  84  Mo.  378. 
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in  shares,  so  that  if  bank  notes  had  been  handed  from  one 
side  of  the  table  to  the  other  in  payment  of  calls,  they 
might  legitimately  have  been  handed  back  in  payment  for 
the  property,  there  is  no  necessity  that  the  formality  should 
be  gone  through  of  the  money  being  handed  over  and 
taken  back  ;  but  that  if  the  two  demands  are  set  off  against 
each  other,  the  shares  have  been  paid  for  in  cash."  ^  In 
Kentucky,  a  party  when  sued  on  his  .subscription  to  the 
stock  of  a  railroad  company,  set  up  in  defense  that  the 
agents  of  the  company  who  had  obtained  the  subscription 
had  agreed  that  he  should  be  allowed  in  discharge  of  it 
any  damage  he  might  sustain  by  reason  of  the  railroad 
crossing  his  land,  and  should  be  paid  any  surplus  for  such 
damage  over  and  above  the  amount  of  his  stock  ;  and 
that  the  road  had  been  constructed  through  his  farm, 
cutting  off  his  outhouses  from  his  dwelling,  and  otherwise 
greatly  injuring  him,  for  which  he  claimed  damages  under 
the  agreement.  It  was  held  that  the  answer  presented  a 
valid  counter-claim  under  the  Code.*'  In  Lorillard  v. 
Clyde,^  the  parties  being  competitors  in  the  transportation 
business  by  water  between  New  York  and  Philadelphia, 
they  agreed  to  form  a  corporation  under  the  laws  of  New 
York  with  a  capital  to  be  represented  by  specified  vessels 
to  be  contributed  by  the  parties  respectively  at  a  valuation 
fixed,  and  amounting  in  the  aggregate  to  the  capital. 
The  agreement  provided  for  equalizing  the  contribution 
of  capital  as  between  the  parties,  and  that  each  should 
receive  one-half  of  the  capital  stock.  It  was  objected 
that  the  agreement  was  illegal  because  it  provided  that 
property  should  be  taken  to  represent  the  whole  cap- 
ital at  a  valuation  fixed  by  the  parties.  The  court  said : 
"  We    have  not  been  referred  to  any  statute  which  pro- 


'  Spargo's  Case,  8  L.  R.  Ch.  412,  per        'Louisville,  etc.,  R.R.  Co.  v.  Thomp- 
Sir  Wm.  James,  L.  J.  son,  18  B.  Mon.  735. 

» 86  N.  Y.  344. 
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hibits  the  organization  of  a  corporation  of  the  char- 
acter of  the  one  contemplated  by  this  agreement,  on  the 
basis  of  chattel  property  contributed  by  the  corporators. 
It  cannot  be  assumed  that  the  transaction  was  not  bona 
fide,  or  that  the  valuation  put  on  the  vessels  was  fictitious 
or  extravagant.  The  value  of  the  stock  would  depend  on 
the  value  of  the  property  and  business.  The  parties  fixing 
the  valuation  were  the  only  parties  in  interest,  and  we  know 
of  no  principle  of  public  policy  which  condemns  an  agree- 
ment between  parties  about  to  form  a  corporation  because 
by  the  arrangement  the  capital  stock  is  to  be  represented 
by  property  which  they  severally  contribute  at  a  valuation 
agreed  upon  between  themselves.  If  it  had  appeared  that 
the  organization  of  the  corporation  in  this  way  was  a  de- 
vice to  defraud  the  public,  by  putting  valueless  stock  on  the 
market  having  an  apparent  basis  only,  a  different  question 
would  be  presented." 

As  the  capital  stock  of  a  corporation  is  a  trust  fund  for 
the  payment  of  its  debts,  the  directors  will  not  be  permitted 
to  waste  it  either  directly  by  releasing  subscribers  from 
their  subscriptions,  or  by  receiving  payment  for  stock  in 
the  form  of  property  or  services  at  more  than  a  sum  which 
a  faithful  trustee  in  the  honest  exercise  of  his  judgment 
might  deem  the  value ;  as  by  issuing  shares  to  a  contractor 
for  work  not  performed  and  the  value  of  which  could 
not  have  been  known.*     The   assignment   to   a   corpora- 


'  Barnes  v.  Brown,  ii  Hun,  315.     If  determine  the  terms  and  time  of  pay- 

the  directors  have  power  to  release  a  ment  of  subscriptions  for  stock  has  no 

subscription  (which   is   doubtful),  the  reference    to    the    price.     Sturges    v. 

subscriber  must  elect  to  avail  himself  Stetson,    i    Biss.  246.     Corporations 

of  the  release  within  a  reasonable  time,  may  purchase  their  own  stock  in  ex- 

Penobscot,  etc.,  R.R.  Co.  v.  Dunn,  39  change   for   money  or  other  property. 

Me.  587.     As  capital  stock  is  not  prop-  and  hold,  reissue,  or  retire  the  same, 

erty  until    it    is    subscribed   for,   the  provided  such  act  is  had  in  entire  good 

power  given  to   the   directors  in   the  faith,  is  an  exchange  of  equal  value, 

charter  to  sell  the  property  of  the  cor-  free  from  fraud,  the  corporation  not  in- 

paration  does  not  apply  to  the  disposi-  solvent,  nor  in  process  of  dissolution, 

tion  of  capital  stock ;  and  the  power  to  and  the  rights  of  creditors  not  affected. 
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tion,  in  payment  for  stock,  of  a  patent  which  is  after- 
ward ascertained  to  be  worth  nothing,  cannot  be.  regarded 
as  money  or  its  equivalent,  because  those  engaged  in  the 
management  of  the  corporation  beheved  at  the  time  that 
the  patent  was  valuable,  and  received  it  upon  some  fixed 
estimate  of  value  between  them  and  the  subscriber  as  so 
much  money.  Before  a  thing  can  be  so  regarded,  it  must 
have  an  actual  value,  so  fixed  that  it  can  at  once  be 
changed  into  money,^ 

The  officers  of  a  railroad  corporation  may  lawfully  enter 
into  an  agreement  to  build  the  road  and  pay  for  the  con- 
struction of  it  in  stock  or  bonds  ;  and  where  the  contract  is 
made  in  good  faith,  and  with  no  fraudulent  intent,  the 
contractor,  who  is  entitled  to  stock  at  its  market  value,  will 
not  be  liable  to  creditors  of  the  corporation  for  the  differ- 
ence between  the  market  value  and  the  par  value,  even 
though  such  stock  should  afterward  prove  to  be  worth 
more  than  the  amount  allowed  for  it.*  The  subscription  of 
M.  &  Co.,  as  it  stood  on  the  books  of  the  corporation,  was 
apparently  upon  the  same  terms  as  the  other  subscriptions ; 
but  by  a  private  parol  arrangement  between  them  and  the 
directors,  it  was  agreed  that  they  should  have  the  contract  for 
constructing  the  work,  that  only  fifty  per  cent,  of  the  stock 
so  subscribed  should  be  paid  in  cash,  and  that  payment  for 
the  remainder  should  be  made  in  work.  It  was  well  known 
to  the  directors  that  M.  &  Co.  had  not  the  pecuniary  ability 
to  pay  for  the  stock  in  cash.     Some  days  after  their  sub- 


Clapp  V.   Peterson,  104  111.  26.     As  to  ^sliares  taken.     Cabot,  etc..  Bridge  Co. 

power  ofa  corporation  to  take  and  trans-  v.  Chapin,  6  Cush.  50. 

far  its  own  stock,  see  3  Blatchf.  431.  ^  Van  Cott  v.  Van  Brunt,  82  N.  Y. 

>  Tasker  v.   Wallace,  6  Daly,  364  ;  535  ;  S.  C.  2  Abb.  N.  C.  283.    There  is 

Chisholm    v.    Fomy,    65    Iowa,   333.  no  rule  of  public  policy  requiring  the 

When  the  par  value  of  shares  is  named  court  to  relieve  a  corporation  from  a 

in   the   articles  of  association,  a  sub-  contract,  otherwise  without  objection, 

scription  payable  in  stock  of  another  binding  it  to  deliver  shares  of  its  stock 

company  which  is  below  par,  is  not  a  below  the  par  value.    Otter  v.  Brevoort, 

subscription  for  the    full    number   of  50  Barb.  247. 
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scription,  a  written  agreement  in  accordance  with  the  pre- 
vious parol  one  was  executed  between  them  and  the  officers 
of  the  corporation.  The  other  stockholders  had  no  knowl- 
edge of  either  agreement.  It  was  held  that  the  subscrip- 
tion was  valid.^  Upon  a  contract  with  a  railroad  company 
to  do  work  in  the  construction  of  the  road,  payment  to  be 
made  partly  in  cash  and  partly  in  stock,  the  contract  being 
silent  as  to  the  time  and  place  of  payment,  looking  to  the 
contract  alone,  the  contractor  could  not  call  for  the  pay- 
ment either  of  cash  or  stock  until  a  complete  performance 
of  the  contract ;  nor  could  he  sue  for  and  recover  the  stock 
without  proof  of  a  special  request  and  a  refusal  to  deliver 
it.  But  as  to  the  time  of  payment,  that  might  be  inferred 
from  other  evidence,  such  as  the  usage  of  the  company  in 
paying  its  contractors,  the  acts  of  the  parties,  or  the  course 
adopted  by  them  under  the  contract.  As  to  the  place  of 
payment,  it  would  be  the  duty  of  the  company,  at  or  within 
the  time,  to  tender  the  stock  to  the  contractor.* 

When  a  party  gives  to  a  corporation  a  promissory  note 
for  stock,  and  takes  a  receipt  that  such  note  when  paid  will 
be  in  full  for  shares,  it  is  an  agreement  on  the  part  of  the 
corporation  to  sell  prospectively  and  conditionally,  and  the 
maker  does  not  become  a  stockholder  until  the  note  is 
paid.^     Under  the  general  railroad  act  of  New  York  of 


'  Ridgefield,  etc.,  R.R.  Co.  v.  Brush,  and  he  took  in  payment  of  stock  sub- 

43  Conn.  86.    Compare  New  York,  etc.,  scribed  for  shares  in  another  corpo- 

R.R.  Co.  V.  Hunt,  39  Id.  75.  ration,  it  was  held  that  the  act  was 

'  Boody  V.   Rutland,  etc.,  R.R.  Co.,  binding  on  the  corporation,  unless  he 

24  Vt.  660.     Under  an  agreement  en-  had  no  power  to  receive  anything  but 

tered  into  with  the  agents  of  a  corpo-  money,  notwithstanding  his  authority 

ration  for  the  payment  of  subscriptions  might  have  been  so  limited  in  terms, 

in  the  stock  of  another  corporation,  the  East   New   York,   etc.,   R.R.    Co.    v. 

subscriber  is  not  liable  for  the  payment  Lightfall,  6  Roberts,  407. 

of  cash,  although  not  so  expressed  in  'Tracy    v.    Yates,    18    Barb.    152; 

the  subscription  paper.     Swatara  R.R.  Busey   v.    Hooper,  35    Md.    15.      See 

Co.  V.  Brune,  6  Gill,  41.     Where  the  Water  Valley   M.  Co.  v..  Seaman,  53 

president  of  a  corporation  was  author-  Miss.  655. 
ized  to  receive  subscriptiolis  for  stock. 
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1850,  a  person  at  the  time  of  subscribing  to  the  stock  of  a 
railroad  company,  made  no  cash  payment,  but  gave  his  note 
for  ten  per  cent.,  and  subsequently  gave  notes  for  instal- 
ments as  called  for,  which  notes  were  paid  on  a  judgment 
in  favor  of  an  innocent  holder.  It  was  held  that  a  con- 
temporaneous cash  payment  at  the  time  of  subscribing  was 
not  essential  to  the  validity  of  the  subscription.  Wright, 
J.,  said :  "  I  do  not  think  a  payment  necessary  to  complete 
a  contract  of  subscription.  It  is  rather  incidental  and  col- 
lateral, is  not  inherent  in  the  contract,  and  forms  no  part  of 
the  consideration.  The  directors  may  be  liable  for  a  breach 
of  duty ;  but,  so  far  as  the  subscriber  is  concerned,  his 
obligation  to  pay  arises  when  he  subscribes."^  A  corpora- 
tion, after  its  organization,  became  successor  to  the  business 
of  a  copartnership  by  purchasing  its  property  and  entering, 
upon  the  same  business.  The  corporation  being  indebted 
to  the  copartnership  on  account  of  this  purchase,  received 
from  a  stockholder,  in  payment  of  his  subscription  to  the 
stock,  a  note  held  by  him  against  the  copartnership.  It 
was  held  that  although  the  corporation  might  have  insisted 
upon  payment  for  the  stock  in  cash,  yet  the  acceptance  of 
the  note,  which,  under  the  circumstances,  was  equivalent  to 
money,  was  not  improper.* 

Although  when  the  charter  prescribes  that  a  certain  sum 
of  money  shall  be  paid  at  the  time  of  subscribing,  no  right 
can  be  acquired  or  duty  imposed  without  conforming  with 
the  provision  ;  yet  when  the  amount  is  paid  subsequently, 


'  Ogdensburgh,    etc.,    R.R.    Co.  v.  scriber ;  but  if  the  sum  named  per  mile 

WoUey,   I   Keyes,   118;  34  How.  Pr.  tiad  been  subscribed  and  ten  per  cent. 

54,   Johnson  and    Hogeboom,    JJ.,  paid  thereon  before  the  articles  were 

dissenting.      Where  the  act  provided  filed,  it  was  not  material  that  there  were 

that    one    thousand   dollars  worth   of  other  subscriptions  upon  which  the  ten 

stock  for  every  mile  of  a  proposed  rail-  per  cent,  was  not  paid.    Ogdensburgh, 

road  should  be  subscribed,  and  ten  per  etc.,    R.R.    Co.    v.    Frost,   21    Barb, 

cent,  paid  thereon  in  good  faith,  it  was  541. 

held  that  it  did  not  require  a  specific  ^  StoddarJ v.  Shetucket  Foundry  Co., 

payment  of  ten  per  cent,  by  each  sub-  34  Conn.  542. 
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and  before  any  calls  are  made  for  instalments  on  the  stock, 
it  is  an  affirmance  of  the  previous  subscription,  which  gives 
it  the  same  effect  as  if  the  subscriber  had  again  affixed  his 
name  to  the  subscription  paper.^  In  Pennsylvania,  where 
the  act  of  incorporation  provided  that  any  person  offering 
to  subscribe  should  previously  pay  to  the  attending  com- 
missioners the  sum  of  five  dollars  for  every  share  subscribed, 
it  was  held  that  the  commissioners  had  no  right  to  receive 
a  subscription,  or  the  corporation  to  ratify  it,  without  the 
payment  of  the  sum  mentioned,  and  that  a  subscription 
without  such  payment  was  void  ab  initio?  If,  however, 
the  act  provides  for  chartering  the  company  when  a  certain 


'  Fiser  v.  Miss.,  etc.,  R.R.  Co.,  32 
Miss.  359;  Barrington  v.  Miss.  Cent. 
R.R.  Co.,  lb.  370.  A  payment  need 
not  necessarily  be  exactly  contempora- 
neous with  the  subscription.  If  made 
and  accepted  anterior  to  that  time,  the 
subscription  will ,  be  valid.  Under  a 
statute  providing  that  no  subscription 
to  the  capital  stock  of  certain  corpora- 
tions should  be  received  unless  at  the 
time  of  making  it  the  person  subscrib- 
ing should  pay  ten  per  cent,  of  the  par 
value  of  the  stock  subscribed  for  in 
cash  (Laws  of  N.  Y.  of  1875,  oh.  611, 
p.  756,  sec.  5),  the  execution  and  de- 
livery of  the  subscriber's  check  for  the 
ten  per  cent.,  payment  of  which  is 
countermanded  by  him  before  it  is  pre- 
sented for  payment,  does  not  constitute 
a  valid  subscription.  The  subscription 
and  payment  of  the  ten  per  cent,  must 
both  concur ;  though  subscription  one 
day  with  payment  the  next  would  satis- 
fy the  statute  ;  and  so  doubtless  would 
actual  payment  at  any  period  after  sub- 
scription with  intent  to  effectuate  and 
complete  the  subscription.  The  object 
of  the  law  in  making  the  foregoing  re- 
quirement was  to  prevent,  the  organiz- 
ation of  fraudulent  corporations  upon 
mere  paper  capital.    Excelsior  Grain 


Binder  Co.  v.  Stayner,  25  Hun,  91. 
See  Syracuse,  etc.,  R.R.  Co.  v.  Gere,  4 
Hun,  392 ;  Black  River,  etc.,  Co.  v. 
Clarke,  25  N.  Y.  308 ;  Beach  v.  Smith, 
30  Id.  116;  Henry  v.  Vermillion  R.R. 
Co.,  17  Ohio,  187 ;  Vicksburg,  etc., 
R.R.  Co.  V.  McKean,  12  La.  An.  638. 
"  Hibernia  T.  Co.  v.  Henderson,  8 
Serg.  &  R.  219;  Clark  v.  Mononga- 
hela  Nav.  Co.,  10  Watts,  364.  Such 
omissions  on  the  part  of  the  commis- 
sioners were  cured  by  the  subsequent 
acts  of  1839.  It  was  held  in  aji  early 
case  in  Nevsf  York,  that  when  commis- 
sioners are  appointed  to  take  subscrip- 
tions to  the  stock  of  a  corporation,  and 
to  receive  a  certain  amount  on  each 
share  so  subscribed,  in  order  to  give 
effect  to  their  acts,  their  power  must 
be  strictly  pursued,  and  if  persons  ap- 
plying to  become  members  of  the  cor- 
poration omit  either  to  subscribe  or 
pay,  they  do  not  come  within  the  terms 
of  admission.  Such  subscription  with- 
out making  the  advance  payment  re- 
quired by  the  statute,  is  nudum  pactum 
for  want  of  consideration.  Jenkins  v. 
Union  T.  Co.,  i  Caines'  Cases,  86,  over- 
ruling s.  C.  I  Caines,  381.  See  Smith 
V.  Tallahassee  P.  R.  Co.,  30  Ala. 
650, 
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number  of  persons  have  subscribed  and  paid  a  given  per 
cent,  of  the  stock,  which  is  done,  the  duties  and  powers  of 
the  commissioners  in  respect  to  further  subscriptions  are  at 
an  end,  and  under  a  power  of  the  corporation  to  enlarge  its 
stock  by  new  subscriptions  "  in  such  manner  and  form  as 
it  shall  think  proper,"  it  is  discretionary  with  it  to  demand 
or  not  the  sum  specified  in  the  act.  Even  though  a  sub- 
scriber under  the  commissioners  did  not  make  the  prelimi- 
nary payment ;  if  after  the  organization  of  the  company  he 
is  present  at  a  corporate  meeting,  he  will  be  estopped  from 
alleging  such  non-payment.^ 

§  189.  Proof  of  subscription. — Under  a  charter  authorizing 
the  opening  of  books  of  subscription  for  capital  stock,  the 
contract  must  be  in  writing,  and  a  contract  cannot  be  estab- 
lished by  parol  evidence  if  a  written  contract  has  not  been 
made  ;  though  if  positive  and  direct  proof  be  given  that  a 
subscription  was  made  by  the  party  sought  to  be  charged, 
or  by  some  one  for  him  acting  by  his  authority,  and  that  the 
book  or  paper  has  been  lost,  the  subscription  may  be  proved 
by  secondary  evidence.*  In  an  action  upon  a  subscription, 
the  subscription-book  into  which  the  subscriptions  are 
transcribed  from  a  paper  on  which  they  were  originally  writ- 
ten at  a  meeting  held  for  the  purpose  of  procuring  subscrip- 


'  Erie,  etc.,  P.  R.  Co.  v.  Brown,  25  Case,  L.  R.  8,  Ch.  270 ;  Marlborough, 

Pa.  St.  156;  Phila.,  etc.,  R.R.  Co.  v.  etc.,  R.R.  Co.  v.  Arnold,  9  Gray,  157  ; 

Hickman,  28  Id.  318.  Boardman  v.  Lake   Shore,  etc.,  R.R. 

'^  Pittsburg,  etc.,  R.R.  Co.  V.  Gazzam,  Co.,  84  N.  Y.    157.     A  mere   verbal 

32  Pa.  St.  340 ;  New  Hampshire,  etc.,  agreement  to  take  stock  in  a  corpora- 

R.R.  Co.  V.  Johnson,  30  N.   H.  390 ;  tion  whose  promoters  are  engaged  in 

Vreeland  v.  New  Jersey  Stone  Co.,  29  securing  the  amount  of  stock  required 

N.  J.  Eq.  (2  Stewart)  188;  Cleveland  before  it  can  organize,  does  not  con- 

V.  Bumham,  55  Wis.  598  ;  Mudgett  v.  stitute  the  promisor  a  member  of  such 

Horrell,   33    Cal.    25  ;    McClelland  v.  corporation,  and  is  without  a  sufficient 

Whiteley,  1 1  Biss.  444  ;  Iowa,  etc.,  R.R.  consideration  to  support  it.     Fanning 

Co.  V.  Perkins,  28  Iowa,  281  ;  Brewers',  v.  Insurance  Co.,  37  Ohio  St.  339.   See 

etc.,  Ins.  Co.  v.  Burger,  10  Hun,  56 ;  Sedalia,  etc.,  R.R.  Co.  v.  Wilkerson, 

Tumbull  V.  Payson,  95  U.  S.  418 ;  Haw-  83  Mo.  235. 
ley  V.  Upton,  102  Id.  314;  Fothergill's 
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tions,  is  admissible  in  evidence  without  accounting  for  the 
absence  of  the  memorandum,  when  it  appears  that  the  per- 
son soliciting  subscriptions  was  empowered  at  the  meeting 
to  thus  transcribe  the  subscriptions.^  An  actual  manual 
subscription  on  the  books  of  a  railroad  company  is  not  neces- 
sary to  bind  a  municipality  as  a  subscriber  to  the  capital 
stock.  If  the  body  or  agency  having  authority  to  make 
such  a  subscription  passes  an  ordinance  or  resolution,  that  it 
thereby  in  the  name  and  on  behalf  of  the  municipality  sub- 
scribes a  specified  amount  of  stock,  and  presents  a  copy  of 
the  ordinance  or  resolution  to  the  company  for  acceptance 
as  a  subscription,  and  the  company  accepts  it  and  notifies  the 
municipality  or  its  proper  agent  to  that  effect,  the  contract 
of  subscription  is  complete,  and  binds  the  parties  according 
to  its  terms.*  The  written  instrument  of  subscription' to  the 
stock  of  a  private  corporation  is  primarily  the  only  compe- 
tent evidence  of  the  agreement,  and  its  terms  cannot  be 
varied  or  contradicted  by  parol  proof  that  at  the  time  it  was 
signed  there  was  a  different  understanding.^  A  verbal  prom- 
ise made  by  the  agent  of  a  corporation  to  a  person  subscrib- 
ing for  stock  therein,  and  upon  the  faith  of  which  he  sub- 
scribes, that  payment  for  his  stock  shall  be  delayed  for  a 
longer  period  than  that  prescribed  by  the  charter,  is  not 
binding  on  the  corporation,  for  the  reason  that  a  written  con- 


I  Iowa,  etc.,  R.R.  Co.  v.  Perkins,  28  oke  Classical    Seminary,  56  Id.    198  ; 

Iowa,  281.     The  evidence  of  being  a  Piscataqua  Ferry  Co.  v.  Jones,  39  N.  H. 

stoakholder  to  be  produced  at  an  elec-  491  ;  Fairfield  County  Tump.  v.  Thorp, 

tion  for  directors,  comprises  the  stock  13  Conn.   173 ;    Whitehall,  etc.,  R.R. 

ledger,  and  the  certificate-book  and  the  Co.  v.  Myers,  16  Abb.  Pr.  N.  S.  34; 

transfer-book.     In  case  of  dispute,  the  Noble  v.  Callender,  20  Ohio  St.  199 ; 

transfer-book  must   control   the  rest.  Smith  v.  Tallahassee,  etc.,  P.  R.  Co.,  30 

Downing  v.  Potts,  3  Zab.  66.  Ala.  650  ;  N.  C.  Railroad  Co.  v.  Leach, 

"  Bates  County  V.  Winters,  112  U.  S.  4  Jones  N.   C.  340;  Ridgefield  &  N. 

325 ;  Moultrie  v.  Rockingham  Savings  Y.   R.R.  Co.  v.  Brush,  43  Conn.  86 ; 

Bank,  92  Id.  631.  Wight  v.  Shelby  R.R.  Co.,  16  B.  Mon. 

8  Grose  Isle  Hotel  Co.  v.  L'Anson,  4 ;  McClure  v.  People's  Freight  R.R. 

43  N.  J.  442 ;  Meth.  Ch.  v.  Town,  49  Co.,  90  Pa.  St.  269 ;  Mann  v.  Williams, 

Vt.  29 ;  Johnson  v.  Crawfordsville,  etc.,  9  North  East  Reporter,  807. 
R.R.  Co.,  1 1  Ind.  280 ;  Roche  v.  Roan- 
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tract  cannot  be  varied  by  a  contemporaneous  parol  agree- 
ment, and  such  a  promise  being  inconsistent  with  the  char- 
ter, it  is  void  for  want  of  power  to  make  it.^  The  erasure 
of  a  subscription  will  not  prevent  a  suit  upon  it,  but  the  cir- 
cumstances may  be  explained  by  parol.**  A  person  inter- 
ested in  promoting  the  construction  of  a  railroad,  procured 
a  subscription-book  from  an  agent  of  the  company,  sub- 
scribed in  it  himself,  persuaded  others  to  subscribe,  and  kept 
the  book  about  six  months,  but  before  returning  it  cut  his 
name  out  because  of  a  difference  in  relation  to  pay  for  his 
services.  It  was  held  that  he  was  liable  for  the  amount  sub- 
scribed by  him  the  same  as  though  he  had  left  his  name  in 
the  book.^  In  an  action  brought  by  a  railroad  company  to 
recover  upon  an  alleged  subscription  made  by  the  defendant 
to  the  capital  stock  of  the  company,  it  appeared  that  prior 
to  the  organization  of  the  company,  and  for  the  purpose  of 
such  organization,  several  printed  subscription  papers  were 
circulated,  one  of  which  was  signed  by  the  defendant  and 
others,  the  defendant  agreeing  therein  to  take  one  share  of 
stock,  and  to  pay  for  it  $ioo,  and  at  the  same  time  paying 
ten  dollars  on  account ;  that  all  of  the  papers  were  by  the 
consent  of  the  subscribers  delivered  to  the  persons  proposed 
in  them  as  directors  with  the  intention  that  they  should  be 
used  in  organizing  the  corporation  ;  that  when  the  persons 
having  the  papers  in  charge  prepared  the-m  for  filing  in  the 
office  of  the  secretary  of  state,  the.  signatures,  including 
that  of  the  defendant,  were  cut  off  from  all  of  the  papers 
except  one,  and  were  pasted  to  the  paper  not  mutilated,  and 
that  paper  with  all  of  the  signatures  then  attached  to  it,  to- 
gether with  the  affidavit  of  the  directors  as  required  by  law, 
was  filed  in  the  office  of  the  secretary  of  state  for  the  pur- 


>  Thigpin  V.  Miss.  Cent.  R.R.  Co.,  32  16   Tnd.  389;    Jewell  v.   Rock  River 

Miss.  347.  Paper  Co.,  loi  III.  57. 

'Hatch  V.  Dickinson,  7  Blatchf.  48  ;  ^  Greer  v.  Chartiers  R.R.  Co.,  96  Pa. 

Railroad  Co.  v.  White,  10  S.  C.  155;  St.  391. 
Johnson  v.  Wabash,  etc.,  Plank  R.  Co., 
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pose  of  organizing  the  corporation  ;  that  the  paper  to  which 
the  defendant's  signature  was  pasted  corresponded  exactly 
to  the  one  signed  by  him  ;  and  that  the  signature  of  the  de- 
fendant was  so  cut  from  the  one  heading  and  pasted  to  an- 
other by  the  persons  to  whom  had  been  intrusted  the  duty 
of  preparing  the  articles  of  association  for  filing,  without  the 
defendant's  knowledge,  for  convenience,  without  any  idea 
of  changing  the  defendant's  hability,  and  that  the  papers 
were  used  for  the  purposes  the  defendant  intended.  It  was 
held  that  the  act  of  the  persons  who  prepared  the  articles  of 
association  for  filing,  in  cutting  off  the  signature  of  the 
defendant  from  the  heading  to  which  it  was  signed  and 
pasting  it  to  another  like  heading,  did  not  avoid  the 
defendant's  subscription,  and  that  the  plaintiff  was  en- 
titled to  recover.^  If  a  person  holds  himself  out  as  a 
subscriber  by  serving  as  a  director,  offering  to  transfer 
shares,  or  making  payments  in  instalments,  he  will  be 
estopped  from  denying  that  he  did  in  fact  subscribe.* 
Where  it  is  set  up  as  a  defense  to  a  note  given  in  pay- 
ment of  a  subscription  to  a  corporation  that  the  maker  sub- 
scribed upon  condition  that  the  subscription  should  not  be 
binding  until  a  specified  amount  was  subscribed,  the  bur- 
den is  upon  the  defendant  to  show  that  such  sum  has  not 
been  subscribed.^ 

§  190,  Change  releasing  subscriber. — The  relation  between 
a  corporation  and  a  stockholder  being  one  of  contract,  an 
act  of  the  legi-slature  which,  without  his  assent,  authorizes 
a  material  change  in  the  powers  or  purposes  of  the  corpo- 
ration not  in  aid  of  the  original  object,  if  acted  upon  by 
the  corporation,  is  not  binding  on  him,  and  releases  him 
from  the  payment  of  his  subscription.*     Signing  a  prelim- 

'  Sodus  Bay,  etc.,  R.R.  Co.  v.  Ham-  «  N.  Y.  Exchange  Co.  v.  De  WoV,  5 

lin,  24  Hun,  390.  Bosw.  593. 

2  Hays  V.  Pittsburg,  etc.,  R.R.  Co.,  *  McCray  v.  Junction   R.R.  Co.,  9 

38  Pa.  St.  81 ;  Graff  v.  Pittsburg,  etc.,  Ind.  358 ;  Marks  v.  Junction  R.R.  Co., 

R.R.  Co.,  31  Id.  489.  13  Id.  387  ;  Hartferd,  etc.,  R.R.  Co.  v. 
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inary  paper  with  a  view  to  the  organization  of  a  corpora- 
tion for  a  specific  purpose,  does  not  render  the  subscriber 
liable  to  a  corporation  organized  for  a  different  purpose.^ 
No  change  in  a  corporation  which  violates  any  of  the  sub- 
stantial statutory  conditions  can  bind  a  dissenting  stock- 
holder or  compel  him  to  submit  to  the  new  order  of 
things.*  In  Connecticut  the  charter  of  a  corporation 
having  been  amended  by  <an  act  of  the  legislature  on  the 
question  as  to  whether  such  amendment  released  sub- 
scribers from  liability  for  their  subscriptions,  the  court 
said :  "  Some  amendments  or  laws  affecting  corporations 
are  binding  with  or  without  their  assent ;  others  bind  the 
corporation  and  every  member  thereof,  if  assented  to  by 
a  majority  of  the  stockholders ;  and  others  are  not  binding 
upon  non-consenting  members,  although  assented  to  by  the 
majority.  All  general  laws  and  mere  matters  of  police 
regulation  are  embraced  in  the  first  class.  Additional 
powers,  duties,  arM  privileges,  which  do  not  change  essen- 
tially the  nature  and  character  of  the  corporation  or  the 
purpose  for  which  it  was  created,  and  have  for  their  object 
the  promotion  of  the  enterprise  originally  contemplated, 
fall  within  the  second  class.     All  amendments  which  work 


Croswell,  5  Hill,   383;    111.  G.  T.  R.  Eq.  178;  State  v.  Butler,  i3Lea,Tenn. 

Co.  V.  Cook,  29  111.  237;    Agr.,  etc.,  400. 

R.R.  Co.  V.  Winchester,  13  Allen,  32  ;  '  Dorris  v.  Sweeney,  60  N.  Y.  467  ; 

Fry   V.   Lexington,   etc.,   R.R.   Co.,   2  S.  C.  64  Barb.  636. 

Mete.  Ky.  314;  Peoria,  etc.,  R.R.  Co.  "  Union  Locks  &  Canals  v.  Towne, 

V.Preston,  35  Iowa,  125;  Hoeyv. Hen-  i  N.  H.  44;  Banet  v.  Alton,  etc.,  R.R. 

derson,  32  La.  Ann.  1069;  Noesen  v.  Co.,   13  111.  504;  Hartford,  etc.,  R.R. 

Port  Washington,  37  Wis.  168 ;  Ash-  Co.  v.  Croswell,   5  Hill,   383 ;    Beny, 

ton  V.  Burbank,  2  Dillon,  435 ;  Char-  etc.,  R.R.  Co.,  26  Ohio  St.  673.    To 

tiers  R.R.   Co.  v.  Hodgens,  77  Pa.  St.  constitute  a  good  defense  to  the  pay- 

187;  Caley  V.  Phila.,  etc.,  R.R.  Co.,  80  ment  of  assessments,  the  subscriber 

Id.  363 ;    Southern    Pa.  R.R.  Co.  v.  must   show  affirmatively  that  he  dis- 

Stevens,  87  Id.   195  ;    Bank  v.  Char-  sented  from  the  alteration  in  a  reason- 

lotte,  85  N.  C.  433;  Richmond  Street  able  time.    Martin  v.  Pensacola,  etc:, 

R.R.  Co.  V.  Reed,  83  Ind.  9 ;  Zabriskie  R.R.  Co.,  8  Pla.  370.    See  Pacific  R.R. 

V.  Hackensack,  etc.,  R.R.  Co.,  18  N.  J.  Co.  v.  Hughes,  22  Mo.  291 ;  Miss.,  etc., 

R.R.  Co.  V.  Cross,  20  Ark.  443. 
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a  radical  change  in  the  nature  and  character  of  a  corpora- 
tion, or  the  purpose  for  which  it  was  created,  are  within 
the  third  class.  It  is  not  easy  to  establish  a  general  rule 
by  which  it  may  be  seen  at  a  glance  to  which  class  any 
given  case  belongs.  Each  case  must  in  a  measure  depend 
upon  its  own  circumstances."  ^ 

Where  a  subscription  for  the  purpose  of  erecting  an  edi- 
fice for  a  medical  college,  the  final  instalment  to  be  paid 
when  the  building  was  completed,  it  was  held  that  a  sub- 
scriber was  not  liable  to  pay  the  final  instalment,  for  the 
reason  that  the  building,  before  it  was  completed,  was  sold 
to  another  institution  to  be  used  for  a  different  purpose, 
though  the  purchasers  had  completed  the  building."  The 
original  charter  of  a  railroad  company  provided  that 
"  should  the  company  at  any  time  desire  any  amendment 
to  this  act,  it  shall  be  lawful  for  the  legislature  to  make  the 
s^ame."  It  was  held  that  this  simply  contemplated  amend- 
ments that  might  facilitate  the  construction  of  the  road, 
and  not  such  as  should  in  effect  create  a  new  company  for 
a  different  undertaking.^  Subsequent  to  the  granting  of  a 
charter  to  a  railroad  company,  an  act  of  the  legislature  au- 
thorized the  company  to  assign  to  another  corporation  all 
the  rights,  powers,  privileges,  franchises,  etc.,  held  by  it  un- 
der its  charter  or  by  virtue  of  any  other  law,  as  well  as  its 


'  New  Haven,  etc.,  R.Il,  Co.  v.  Chap-  sented.     Mahan   v.    Wood,    44    Cal. 

man,  38  Conn.  56.     A  promissory  note  462. 

given  for  shares  in  a  homestead  asso-  '  Worcester   Medical   Inst.  v.  Bige- 

ciation  about  to  be  formed,  the  number  lovi^,  6  Gray,  497.     Signing  a  subscrip- 

of  shares  in  the  association  being  stip-  tion   paper  in  which  the  subscribers 

ulated  when  the  note  is  given,  each  agree  to  pay  the  several  sums  affixed 

share  to  represent  a  lot  of  land,  does  to  their  names  "  for  erecting  an  acad- 

not  fail  for  want  of  consideration  be-  amy,"  does  not  render  a  party  liable 

cause  the  association  when  formed  has  for  the  amount  to  an  institution  subse- 

a  different  number  of  shares  from  that  quently  incorporated  to  erect  such  an 

agreed  upon,  provided  the  land  is  the  academy.    Phillips'  Limerick  Academjf 

same  and  the  lots  are  of  the  same  value,  v.  Davis,  11  Mass.  113. 

But  it  will  be  otherwise  if  the  price  of  ^  Bool  v.  Junction  R.R.  Co.,  10  Ind. 

each  share  is  greater  than  was  repre-  93.     See  Charlotte  Bank  v.  Charlotte, 

8s  N.  C.  433- 
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Stock,  upon  such  terms  and  conditions  as  should  be  agreed 
upon  by  the  board  of  directors,  provided  the  act  of  the  leg- 
islature should  be  accepted  and  approved  by  the  stockhold- 
ers representing  a  majority  of  stock  subscribed  at  a  meet- 
ing called  for  that  purpose.  It  was  held  that  a  charter 
being,  as  between  the  State  and  the  corporation,  a  contract 
within  the  meaning  of  the  Constitution  of  the  United 
States,  the  obligation  of  which  it  was  not  within  the 
power  of  the  legislature  to  destroy  or  impair,  and  the  con- 
tract between  the  members  of  the  corporate  body  and  the 
corporation  being  equally  within  the  prohibition  of  the 
constitution,  the  acceptance  of  the  amendment  to  the  char- 
ter was  void  for  want  of  power  on  the  part  of  a  majority 
of  the  stockholders  to  vote  it.^  An  act  consolidating 
two  or  more  corporations  into  one,  with  a  proviso  that 
"  This  act  shall  not  affect  the  legal  rights  of  any  per- 
son, and  shall  not  take  effect  until  it  shall  be  accepted 
by  the  members  of  said  corporations  respectively,"  creates 
a  new  corporation,  and  a  member  of  one  of  the  old  corpo- 
rations is  not  a  member  of  the  new,  unless  he  expressly 
assents  to  becoming  such.*     A.  by  his  note  promised  to 


'  New  Orleans,  etc.,  R.R.  Co.  v.  Har-  modified,  changed,  enlarged,  or  re- 
ris,  27  Miss.  517.  See  Kean  v.  John-  strained  by  legislative  aut}iority,  the 
ston,  I  Stockt.  N.  J.  401.  The  charter  charter  not  importing  a  contract 
of  a  railroad  company  authorized  the  within  the  meaning  of  the  Constltu- 
county  commissioners  of  a  county,  tion  of  the  United  States,  and  that 
through  which  the  road  passed,  to  the  mere  vote  to  subscribe  did  not  of 
subscribe  for  stock  and  issue  bonds,  itself  form  such  a  contract  with  the 
provided  a  majority  of  the  qualified  railroad  comp^^.  Aspinwall  v.  Da- 
voters  of  the  county  voted  that  this  viess  County,  22  How.  364.  See 
should  be  done.  The  election  being  County  of  Callaway  v.  Foster,  98  U. 
held,  it  was  voted  that  the  subscrip-  S.  567. 

tion   should   be  made.     But  before  a  '■"  Hamilton    Ins.   Co.   v.    Hbbart,    2 

subscription,  the  State  adopted  a  new  Gray,  543.     See  State  v.  Bailey,  i6  Ind. 

constitution,  one  of  the  articles  of  which  46;    Shelbyville,    etc.,    Tump.   Co.   v. 

prohibited  such  subscriptions.     It  was  Barnes,  42  Id.  498 ;  International,  etc., 

held  that  the  provision  of  the  charter  R.R.  Co.  v.  Bremond,  53  Texas,  96 ; 

authorizing  commissioners  to  subscribe,  Terhune  v.  Midland  R.R.  Co.)  38  N.J. 

conferred  a  power  upon  a  civil  institu-  Eq.  (i  i  Stewart)  423.     When  the  con- 

tion  of  government  which   could  be  solidation  of  companies  is  not  made  in 
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§  190 


pay  a  railroad  company  a  specified  sum  in  consideration 
that  it  would  locate  its  depot  in  a  particular  place,  payment 
to  be  made  when  the  company  should  begin  to  build  the 
depot.  The  company  subsequently  obtained  an  amend- 
ment to  its  charter,  dividing  its  line  of  road  between  two 
companies.  It  was  held  that  by  the  alteration  of  the 
charter  and  its  acceptance,  the  company  became  substan- 
tially a  new  and  different  corporation,  which  could  not  per- 
form the  condition  upon  which  the  note  was  given.^  Change 
of  the  amount  of  capital  stock  after  a  subscription  without 
the  subscriber's  assent  or  subsequent  acquiescence,  will  dis- 
charge him  from  all  liability  on  account  of  his  subscrip- 
tion.*    A   subscription    paper   provided    that    whereas    a 


compliance  with  the  statute,  and  con- 
sequently without  authority  of  law,  a 
subscriber  to  the  stock  of  one  of  the 
companies  so  attempting  to  consoli- 
date can  insist  upon  the  ill^ality  of  the 
consolidation  in  a  suit  brought  by  the 
alleged  consolidated  company.  Mans- 
field, etc.,  R.R.  Co.  V.  Stout,  26  Ohio 
St.  241. 

'  Carlisle  v.  Terre  Haute,  etc.,  R.R. 
Co.,  6  Ind.  316. 

'•'■Hughes  V.  Antietam  Manf.  Co.,  34 
Md.  316  ;  Macedon,  etc.,  P.  R.  Ca  v. 
Lapham,  18  Barb.  312;  Wood  v.  Dum- 
mer,  3  Mason,  308  ;  Merchants'  Bank 
V.  New  York,  etc.,  R.R.  Co.,  13  N.  Y. 
599 ;  New  York,  etc.,  R.R.  Co.  v.  Schuy- 
ler, 34  Id.  30 ;  Sutherland  v.  Olcott,  95 
Id.  93 ;  In  re  Financial  Corp.,  L.  R.  2, 
Ch.  App.  714.  See  Bridgeport  Bank 
V.  New  York,  etc.,  R.R.  Co.,  30  Conn. 
231;  Payson  v.  Stoever,  2  Dillon,  428; 
Curry  v.  Scott,  54  Pa.  St.  270 ;  Knowl- 
ton  V.  Congress,  etc..  Spring  Co.,  14 
Blatchf.  364 ;  Salem  Mill  Dam  Co.  v. 
Ropes,  6  Pick.  23 ;  Droitwich  Salt  Co. 
V.  Curzon,  L.  R.  3,  Exch.  42 ;  Smith  v. 
Goldworthy,  4  Q.  B.  430 ;  Rollins  v. 
Clay,  33  Me.  132;  Bank  Commrs.  v. 
Bank  of  Brest,  i  Harrington  Ch.  106. 


The  officers,  directors,  and  stockholders 
of  a  corporation  cannot,  even  by  unani- 
mous agreement  made  under  an  honest 
misapprehension  of  their  powers,  in- 
crease the  capital  stock,  or  give  to  the 
corporation  any  increased  power  be- 
yond that  conferred  upon  it  by  law ; 
and  such  unauthorized  acts  would  be 
cause  to  cancel  the  charter.  People  v. 
Parker  Vein  Coal  Co.,  10  How.  Pr. 
543.  An  attempt  to  increase  it  be- 
yond the  limit  fixed  by  the  charter 
would  be  ultra  vires,  and  the  increased 
stock  itself  void.  The  contract  of  the 
holder  of  such  unauthorized  stock  to 
pay  for  it  would  be  without  consider- 
ation, and  could  not  be  enforced,  and 
he  would  not  be  estopped  to  set  up  the 
nullity  of  the  stock  in  an  action  against 
him  by  creditors  by  the  fact  that  he 
attended  the  meetings  at  which  the  in- 
crease of  the  stock  was  voted  for,  re- 
ceived certificates  for  the  stock,  and 
after  such  increase  the  company  by  its 
agents  held  itself  out  as  possessing  the 
enlarged  capital,  and  invited  and  ob- 
tained credit  on  the  faith  of  such  repre- 
sentations. Scoville  V.  Thayer,  105  U. 
S.  143.  A  distinction  is  made  between 
shares  which  the  corporation  has  no 
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company  had  been  incorporated  the  capital  stock  of 
which  had  been  fixed  at  fifty  thousand  dollars,  the 
undersigned  associated  themselves  to  form  the  corporation 
and  severally  subscribed  for  and  agreed,  each  with  the 
other,  and  with  the  corporation,  to  take  the  number  of 
shares  affixed  to  their  respective  names,  and  to  pay  there- 
for the  sum  of  one  hundred  dollars  a  share,  at  such  times 
as  should  be  determined  upon  for  the  organization  of  the 
corporation.  The  defendant  subscribed  for  ten  shares. 
After  subscriptions  to  the  capital  stock  to  an  amount  ex- 
ceeding fifty  thousand  dollars  had  been  obtained,  a  meeting 
was  called  for  the  purpose  of  organization,  which  appointed 
a  committee  "to  report  the  names  of  subscribers  to  the 
original  amount  of  capital  stock  of  fifty  thousand  dollars"; 
and  the  committee  reported  a  list  of  persons  who  had 
subscribed,  which  list  did  qot  include  the  defendant.  It 
was  held  that  the  fact  that  the  meeting  voted  to  increase 
the  capital  stock  to  one  hundred  thousand  dollars,  and  also 
that  "  all  subscribers  be  now  admitted  to  the  company  with 
the  rights  and  privileges  of  stockholders  under  the  agree- 
ment," did  not  create  any  hability  on  the  part  of  the  de- 
fendant ;  and  that  it  was  not  material  to  inquire  whether 
those  votes,  if  known  to  the  defendant,  taken  in  connec- 
tion with  his  subsequent  payment  of  the  first  three  assess- 


power  to  issue,  and  those  which  it  has  Where  the  abstract  power  to  increase 
power  to  issue,  although  not  ih  the  the  capital  stock  of  a  corporation  ex- 
manner  in  which  or  upon  the  terms  ists,  and  the  creditors  can,  without 
they  have  been  issued.  A  stockholder  fault,  believe  that  the  increase  has  been 
cannot  set  up  informalities  in  the  issue  lawfully  effected,  the  doctrine  of  estop- 
of  stock  authorized  by  law,  but  is  es-  pel  may  apply,  and  the  increased  stock, 
stopped  by  his  acts  and  acquiescence,  though  illegal,  be  deemed  valid  as 
Upton  v.  Tribilcock,  91  U.  S.  45 ;  against  the  creditors  who  have  acted 
Chubb  v.  Upton,  95  Id.  665  ;  Pullman  upon  the  faith  of  such  increase.  Eaton 
v.  Upton,  96  Id.  328  ;  Lindley  on  Part-  v.  Aspinwall,  19  N.  Y.  119  ;  Aspinwall 
nership,  138.  See  Lathrop  v.  Knee-  v.  Sacchi,  57  Id.  331 ;  Kent  v.  Quick- 
land,  46  Barb.  432;  Mackley's  Case,  i  silver  M.  Co.,  78  Id.  159;  Sheldon  H. 
Ch.  D.  247 ;  Merrill  v.  Gamble,  46  B.  Co.  v.  Eickmeyer,  etc.,  Co.,  90  Id. 
Iowa,  615;   Same  v.  Beaver,  lb.  646.  607;  Veeder  v.  Mudgett,  95  Id.  295. 
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ments,  would  be  sufficient  evidence  of  a  new  agreement  on 
his  part  to  take  ten  shares  in  the  corporation  with  the  en- 
larged capital,  such  an  agreement  not  having  been  declared 
on  by  the  plaintiff.^  Notwithstanding  the  charter  provides 
that  the  capital  stock  may  be  increased  from  time  to  time 
at  the  pleasure  of  the  corporation,  the  directors  alone  can- 
not, without  submitting  their  action  to  the  stockholders  for 
approval,  increase  the  capital  stock.  A  clause  in  the  char- 
ter that  "  all  the  corporate  powers  shall  be  vested  in  and 
exercised  by  the  board  of  directors,"  refers  to  the  ordinary 
business  transactions  of  the  corporation,  and  does  not  ex- 
tend to  a  reconstruction  of  the  body  itself,  or  to  an  en- 
largement of  its  capital'  stock.  "  Changes  in  the  purpose 
and  object  of  an  association,  or  in  the  extent  of  its  con- 
stituency or  membership,  involving  the  amount  of  its  cap- 
ital stock,  are  necessarily  fundamental  in  their  character, 
and  cannot,  on  general  principles,  be  made  without  the 
consent  of  the  members."  ^     Where  the  act  incorporating 


1  Katama  Land  Co.  v.  Jarnegan,  126  stock  held  by  them.     Ohio  Ins.  Co.  v. 

Mass.  155.     See  Same  v.  HoUey,  129  Nunnemac^er,  15   Ind.  294,  disapprov- 

Mass.  540.  ing  Gay  v.  Portland  Bank,  3  Mass.  364. 

^Railway  Co.  v.  AUerton,  18  Wall.  The  right  to  the  remainder  of  the  stock, 

233,  per  Bradley,  J. ;    Eidman    v.  when  it  is  issued,  vests  in  the  original 

Bowman,  58  III.  444  ;  Finley  Shoe  Co.  shareholders     in     proportion     to    the 

V.  Kurtz,  34  Mich.  89 ;  Gill  v.  Balis,  72  amount  each  holds  of  the  original  stock. 

Mo.  424.     The  regulations  in  the  char-  if  they  will  pay  for  it.     A  stockholder 

ter  of  a  corporation  touching  the  in-  may  waive   this   right,  but  if  he  does 

crease  of  capital  stock,  supersede  con-  not,  and  is  deprived  of  it,  he  may  sue 

tracts  and  govern  in  making  such  in-  the  corporation  and  recover  the  loss, 

crease.     Where  the  charter  provided  The  measure  of  damages  will  be  the 

that  the  directors  should  make  by-laws  excess  gf  the  market  value  of  the  stock 

for  the  management  and  disposition  of  above  the  par  value  at  the  time  of  pay- 

the  stock,  and  should   have  power  to  ment  of  the  last  instalment,  with  in- 

increase  it  to  $200,000,  on  such  terms  terest  on  the  excess.     Eidman  v.  Bow- 

and  conditions  and  in  such  manner  as  man,   supra ;    Matter    of   Wheeler,  2 

to  them  should  seem  best,  it  was  held  Abb.  Pr.  N.  S.  361  ;  State  v.  Smith,  48 

that   this  provision   was    inconsistent  Vt.  266.     In  order  to  maintain  an  ac- 

with   a  proposition   that   the  existing  tion,  there  must  be  proof  of  an  offer  to 

stockholders  should  have  the  exclusive  subscribe,  and  a  demand.     Wilson  v. 

right  to   take  the  increased  stock  in  Bank  of  Montgomery  County,  29  Pa. 

amounts  proportionate  to  the  origjinal  St.   537.     "  A  corporation    may  issue 
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a  railroad  company  fixes  the  route  on  which  the  road  is  to 
be  located,  the  location  thus  established  enters  into  and 
forms  a  material  part  of  the  consideration  for  subscriptions 
to  the  stock,  and  the  abandonment  of  the  prescribed  route 
by  the  company  and  the  adoption  of  an  entirely  different 
one,  will  release  those  who  have  previously  subscribed,  and 
who  have  not  consented  to  the  alteration.^  The  same  is 
true  of  plank  road  and  turnpike  companies.'* 

When  a  railroad  company,  after  a  subscription  to  its 
stock,  procures  an  amendment  of  its  charter  changing  one 
of  the  termini  of  the  road  without  the  consent  of  a  sub- 
scriber and  against  his  wishes,  he  is  released  from  his  obli- 
gation to  pay.^  Where  the  termini  of  a  railroad  are  fixed 
by  its  charter,  the  franchise  granted  to  the  company  is  ter- 
ritorial ;  and  an  extension  of  the  termini  is  necessarily  an 
extension  of  the  franchise.     It  is  in  effect  the  creation,  in 


new  shares,  and  g^ve  them  a  preference 
as  a  mode  of  borrowing  money,  where 
it  has  power  to  borrow  on  bond  and 
mortgage ;  as  preferred  stock  is  only  a 
form  of  mortgage."  Woodward,  J., 
in  Westchester  &  Phila.  R.R.  Co.  v. 
Jackson,  77  Pa.  St.  321,  referring  to 
Everhart  v.  R.R.  Co.,  28  Id.  353; 
Redf.  on  Railw.,  sec.  237.  A  corpora- 
tion cannot,  under  the  guise  of  a  pur- 
chase of  property,  effect  a  fictitious  in- 
crease of  stock.  Ewing  v.  Oroville  M. 
Co.,  56  Cal.  649. 

'  Hester  v.  Memphis,  etc.,  R.R.  Co., 
32  Miss.  378  ;  Champion  v.  Memphis, 
etc.,  R.R.  Co.,  35  Id.  60;  Witter  v. 
Miss.,  etc.,  R.R.  Co.,  20  Ark!  463 ; 
Winter  v.  Muscogee  R.R.  Co.,  1 1  Ga. 
438  ;  Buffalo,  etc.,  R.R.  Co.  v.  Pottle, 
23  Barb.  21.  Where  the  condition  of 
a  subscription  to  a  railroad  company 
was  that  the  road  should  be  "  located 
within  twenty  miles  of  St.  Omer,"  it 
was  held  that  if  the  company  aban- 
doned that  route,  and  located  the  road 
on  another  and  entirely  different  one. 


the  subscriber  was  entitled  to  rescind 
the  contract,  and  to  recover  from  the 
company  what  he  had  paid.  Jewett  v. 
Lawrenceburgh,  etc.,  R.R.  Co.,  10  Ind. 
539.  See  Fremont  Ferry,  etc.,  Co.  v, 
Fuhrman,  8  Neb.  99.  Every  deviation 
from  the  prescribed  route  will  not  thus 
absolve  non-consenting  subscribers, 
the  question  in  each  case  being  deter- 
mined by  the  circumstances.  See  Rut- 
land, etc.,  R.R.  Co.  V.  Thrall,  35  Vt. 
536;  Danbury,  etc.,  R.R.  Co.  v.  Wil- 
son, 22  Conn.  435  ;  Del.  R.R.  Co.  v. 
Tharp,  i  Houston,  149. 

'  Rives  V.  Plank  R.  Co.,  30  Ala.  92 ; 
Middlesex  Tump.  Co.  v.  Swan,  10 
Mass.  384.  See  Cent.  PI.  R.  Co.  v. 
Clemens,  16  Mo.  359. 

'  Thompson  v.  Guion,  5  Jones  Eq. 
113  ;  N.  C.  R.R.  Co.  V.  Leach,  4  Jones, 
340 ;  Marietta,  etc.,  R.R.  Co.  v.  Elliott, 
10  Ohio  St.  457 ;  Winter  v.  Muscogee 
R.R.  Co.,  1 1  Ga.  438  ;  Hartford,  etc., 
R.R.  Co.  V.  'Croswell,  5  Hill,  383. 
Contra:  Garrett  v.  Dillsburg,  etc.,  R.R. 
Co.,  78  Pa.  St.  465. 
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a  summary  manner,  of  a  new  corporation.  In  such  a  case 
the  majority  cannot  bind  the  minority ;  nor  can  the  com- 
pany compel  a  stocliholder  to  dispose  of  his  stock  by  pay- 
ing- him  back  the  amount  he  has  paid  for  it  with  interest 
from  the  date  of  payment,  and  indemnifying  him  against 
all  loss.^ 

A  plank  road  company  obtained  an  act  of  th«  legislature 
authorizing  it  to  stop  short,  in  making  its  road,  of  the 
terminus  named  in  its  charter.  It  was  held  that  if  the 
company  availed  itself  of  this  permission,  it  could  not  en- 
force the  payment  of  subscriptions.^  An  act  authorized 
the  incorporation  of  a  company  for  the  purpose  of  making 
a  turnpike  road  between  specified  termini.  Subsequently 
the  legislature  divjded  the  route  between  two  companies, 
and  attempted  to  apportion  subscriptions  which  had  been 
made  to  the  first  company  between  the  two.  It  was  held 
that  the  latter  act  was  unconstitutional,  and  that  payment 
of  original  subscriptions  was  optional  with  subscribers.^ 

A  municipal  subscription  to  the  stock  of  a  railroad  com- 
pany which  has  previously  released  its  private  subscribers 
is  not  valid,  and  a  rescission  of  the  contract  will  be  decreed 
on  a  bill  filed  for  that  purpose.* 

§  191.  When  subscriber  not  released  by  change.  —  The 
mere  passage  of  an  amendment,  unless  the  corporation 
adopts  and  proceeds  to  act  under  it,  does  not  operate  per 
se  to  exonerate  a  stockholder  from  liability  to  pay  his  sub- 
scription,^ nor  immaterial  alterations  of  the  charter,  such  as 
changing  the  name  of  the  corporation."     A  subscriber  to  a 


'  Stevens  V.  Rutland,  etc.,  R.R.  Co.,  etc.,  R.R.  Co.,   32  Pa.  St.   141.     See 

29  Vt.   545  ;  Hartford,  etc.,  R.R.  Co.  Mercer  County  v.  Pittsburg,  etc.,  R.R. 

V.    Croswell,  supra ;    Livingstone    v.  Co.,  27  Id.  389 ;  McCuUy  v.  Pittsburg, 

Lynch,  4  Johns.  Ch.  573.  etc.,  R.R.  Co.,  32  Id.  225. 

"Manheim  P.  R.  Co.  v.  Arndt,  31  Pa.  '  Fryv.  Lexington,  etc.,  R.R.  Co.,  2 

St.  317.  Mete.  Ky.  314;  Hawkins  v.  Miss.,  etc., 

'  Turnpike  Co.  v.  Phillips,  2  Pen.  &  R.R.  Co.,  35  Miss.  688. 

W.  184.  "  Milwaukee,  etc.,  R.R.  Co.  v.  Field, 

*  County  of  Crawford  v.  Pittsburg,  12  Wis.  340;  Racine  County  Bank  v. 
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prospectus  for  a  company  to  be  formed  will  be  liable  on 
his  subscription  if  the  organization  of  the  conij^^ny  is  after- 
ward perfected,  even  though  the  charter  obtained  for  the 
company  differs  somewhat  from  the  prospectus,  so  long  as 
the  company  organized  is  identical  with  the  one  described 
i^  the  prospectus,^  Amendments  of  the  charter,  which  are 
general  laws  and  mere  matters  of  police  regulation  affect- 
ing corporations,  are  binding  with  or  without  their  con- 
sent.^ 

Modifications  and  improvements  in  the  charter  useful  to 
the  public,  beneficial  to  the  corporation,  and  in  accordance 
with  what  was  the  understanding  of  the  subscribers  as  to 
the  real  object  to  be  effected,  such  as  the  issuing  of  pre- 
ferred stock  for  the  purpose  of  raising  funds  to  complete  a 
railroad,  borrowing  money,  mortgaging  the  road,  extend- 
ing the  main  line,  building  branches,  and  adding  facilities 
for  crossing  rivers  by  ferries,  in  no  sense  change  the  char- 
acter of  the  enterprise,  and  do  not  impair  the  contract  of 


Ayres,  lb.  512;  Bucksport,  etc.,  R.R.  of  opinion,  and  not  sufficient  to  re- 
Co.  V.  Buck,  68  Me.  81  ;  Clark  v.  Mo-  lease  a  subscriber  from  liability.  And 
nongahela  Nav.  Co.,  10  Watts,  364;  so  also  with  regard  to  a  representa- 
Buffalo,  etc.,  R.R.  Co.  v.  Dudley,  14  tion  that  the  road  will  be  completed 
N.  Y.  336 ;  Poughkeepsie,  etc.,  P.  R.  within  a  given  time.  The  entire  con- 
Co.  V.  Griffin,  24  Id.  1 50,  reversing  S.  sideration  for  a  subscription  is  the 
C.  21  Barb.  454;  Delaware,  etc.,  R.R.  stock  subscribed,  and  the  fact  that  the 
Co.  V.  Irick,  3  Zab.  321.  The  mere  road  has  been  abandoned,  furnishes  ho 
mismanagement  of  the  affairs  of  a  cor-  defense  against  creditors  of  the  corpo- 
poration  does  not  release  stockholders  ration,  even  after  the  corporate  exist- 
froni  their  obligations  to  the  company,  ence  has  ceased.  Bish  v.  Bradford,  17 
Chetlain  v.  L.  Ins.  Co.,  86  111.  220.  The  Ind.  490.  See  Dorman  v.  Jacksonville, 
abandonment  of  the  construction  of  the  etc.,  P.  R.  Co.,  7  Fla.  263. 
improvement  does  not  of  itself  consti-  '  Midland,  etc.,  R.R.  Co.  v.  Gordon, 
tute  a  defense  to  an  action  to  recover  a  16  Mees.  &  Welsh.  804.  In  this  case 
debt  due  the  corporation.  Hardy  v.  the  charter  provided  for  the  termina- 
Merriweather,  14  Ind.  203.  Repre-  tion  of  a  railroad  short  of  the  terminus 
sentations  made  by  an  agent  soliciting  named  in  the  prospectus,  and  author- 
subscriptions  to  the  stock  of  a  railroad  ized  the  company  to  purchase  a  canal 
company  that  the  company  has  suffi-  for  the  remaining  distance, 
cient  means  to  construct  the  road  "  New  Haven,  etc,  R.R.  Co.  v.  Chap- 
without  obtaining  subscriptions  along  man,  38  Conn.  56. 
the  line  of  it,  are   mere  expressions 
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subscription,  even  though  the  exercise  of  the  increased 
right  may  bring  upon  the  corporation  an  expense  not 
originally  contemplated.^  The  mere  acceptance  by  a  rail- 
road company  of  an  amendment  of  its  charter  authorizing 
it  to  construct  a  branch  road  not  alluded  to  in  the  original 
charter,  and  authorizing  an  increase  of  the  capital  stock  for 
that  purpose,  with  a  proviso  that  no  part  of  the  stock  sub- 
scribed prior  to  the  passage  of  the  act  shall  be  applied  to 
the  construction  of  such  branch,  will  not  be  a  ground  for 
releasing  a  subscriber  to  the  original  stock  who  has  not 
given  his  assent  to  the  amendment.*  Where  a  corporation 
transcends  its  legitimate  powers  in  incurring  an  obligation, 
a  stockholder  cannot  be  exonerated  from  his  statutory  re- 
sponsibility by  the  mere  fact  that  he  individually  protested 
against  the  transaction.  If  he  does  not  sell  out  or  aban- 
don his  membership  before  the  consummation  of  the  trans- 
action, and  it  is  lawful,  the  legal  consequences  attach  to 
him.^     The  alteration  of  a  railroad  charter  authorizing  a 

'  Gray  v.  Monongahela  Nav.  Co.,  2  contractor  agrees  to  take  part  pay  in 

Watts  &  Serg.  1 56 ;  Turnpike  Co.  v.  stock  of  a  corporation  for  which  the 

PhiUips,  supra  ;    Everhart  v.   Phila.,  work  is  to  be  done,  it  is  no  excuse  for 

etc.,  R.  R.  Co.,  28  Pa.  St.  339 ;  Clark  refusing  to  receive  stock  in  such  pay- 

V.  Monongahela  Co.,  10  Watts,   364;  ment   that   the  corporation    procured 

Peoria,  etc.,  R.R.  Co.  v.  Elting,  17  111.  from  the  legislature  an  alteration  of  its 

429;  Peoria,  etc.,  R.R.  Co.  v.  Preston,  charter  by  which  the  stock  of  the  cor- 

35  Iowa,  1 1 5.     See  Central  P.  R.  Co.  poration  is  increased  ;  nor  is  the  corpo- 

V.  Clemens,  16  Mo.  359.     Where  there  ration  obliged  to  make  him  a  tender  of 

is  nothing  in  the  terms  of  the  charter  the  stock  on  a  day  certain,  though  the 

or  the  subscription  that  prohibits  the  agreement  is  that  it  is  to  be  paid  within 

pledging  or  mortgaging  of  the  capital  a  specified  number  of  days  from  the 

to  secure  further  loans,  the  issuing  of  completion   of   the  work.      Moore  v. 

preferred  stock  does  not  release  a  sub-  Hudson    River    R.R.    Co.,    1 2   Barb, 

scriber  to  the  original  stock  from  lia-  1 56. 

bility  on  his  subscription,  it  being  only        ^  Hawkins  v.  Miss.,  etc.,  R.R.  Co., 

a  form  of  mortgage.      Rutland  R.R.  35  Miss.  688;  New  Orleans,  etc.,  R.R. 

Co.  V.  Thrall,  35  Vt.  536.     The  fact  Co.  v.  Harris,  27  Id.  517. 
that  a  part  of  the  building  erected  by        '  Sumner  v.  Marcy,  3  Woodb.  &  Mi- 

a    hotel    company    is    arranged    and  not,  105.      See   Hannibal,  etc.,  P.  R. 

leased   for  stores,  does  not  release  a  Co.   v.  Menefee,  25  Mo.    547  ;  Miss., 

stockholder   from   his  liability  to  pay  etc.,  R.R.  Co.  v.  Cross,  20  Ark.  443 ; 

instalments  on  his  shares.     City  Hotel  Chetlain  v.  Republic  Life  Ins.  Co.,  86 

v,  Dickinson,  6  Gray,  586.    Where  a  111.  220, 
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change  in  the  loGation  of  the  road,  if  consistent  with  the 
original  design  and  object  of  the  enterprise,  not  materially 
varying  the  route  nor  abandoning  a  terminus  established  at 
the  time  of  subscription,  will  not  release  a  subscriber,  though 
made  without  his  consent.^  Although  in  a  suit  against  a 
subscriber  to  enforce  the  collection  of  assessments  by  a  new 
company  formed  by  consolidation  with  the  one  with  which 
the  subscriber  contracted,  he  may  question  the  validity  of 
the  consolidation  proceedings  notwithstanding  such  pro- 
ceedings were  sufficient  to  make  the  new  company  a  corpo- 
ration de  facto?  Yet  subscriptions  to  the  stock  of  a  rail- 
road company  made  after  the  passing  of  an  act  authorizing 
its  consolidation  with  another  company  will  not  be  dis- 


1  Wilson  V.  Wills  Valley  R.R.  Co., 
33  Ga.  466.  See  Fall  River,  etc.,  Co. 
V.  Old  Colony,  etc.,  R.R.  Co.,  5  Allen, 
221  ;  Hentz  v.  Long  Island  R.R.  Co., 
13  Barb.  646  ;  Walker  v.  Mad  River, 
etc.,  R.R.  Co.,  8  Ohio,  38;  Cleveland, 
etc.,  R.R.  Co.  V.  Speer,  56  Pa.  St.  325 ; 
Southern,  etc.,  R.R.  Co.  v.  Stoddard,  6 
Minn.  150.  In  the  articles  of  associa- 
tion filed  for  the  incorporation  of  a  rail- 
road company  it  was  stated  that  the 
road  was  to  be  constructed,  maintained, 
and  operated  from  the  city  of  B.  to  a 
point  on  the  State  line  between  New 
York  and  Pennsylvan^.  The  road  was 
built  from  B.  to  J.,  but  the  twelve  re- 
maining miles  of  the  line  designated 
were  not  constructed.  There  was  no 
proof  that  this  section  of  the  line  was 
abandoned  by  the  company,  but  only 
that  the  company  stopped  the  construc- 
tion of  its  road  at  J.  It  was  held  that 
a  subscriber  was  not  released  by  the 
omission  of  the  company  to  construct 
its  road  to  the  State  line.  Buffalo  & 
Jamestown  R.R.  Co.  v.  Gifford,  87  N. 
Y.  294.  Although,  as  a  general  rule, 
a  subscriber  to  the  stock  of  a  corpora- 
tion is  released  from  his  obligation  to 
pay  his  subscription  by  a  fundamental 


alteration  of  the  charter.  Yet  it  has 
been  determined  in  a  multitude  of  cases, 
both  English  and  American,  that  a 
subscriber  is  not  released  froni  his  en- 
gagement to  take  and  pay  for  stock  by 
any  alteration  which  at  the  time  the 
subscription  was  made  was  authorized 
either  by  a  general  law,  or  by  the  char- 
ter of  the  corporation.  See  Cork,  etc., 
R.R.  Co.  V.  Paterson,  37  Eng.  L.  & 
Eq.  398  ;  Nixon  v.  Brownlow  and  Nixon 
V.  Green,  3  Hurl.  &  Norm.  186  ;  Bish 
V.  Johnson,  11  Ind.  299 ;  Nugent  v. 
Supervisors,  19  Wall.  241  ;  Northern 
R.R.  Co.  v.  Miller,  10  Barb.  260 ;  Troy, 
etc.,  R.R.  Co.  V.  Kerr,  17  Id.  581. 
Where  the  charter  of  a  railroad  com- 
pany gave  the  directors  power  to  change 
the  route  of  the  road  whenever  a  cheap- 
er or  better  route  could  be  had,  the 
fact  that  the  change  was  made  for  one 
or  both  of  these  reasons,  will  not  re- 
lease a  subscriber,  notwithstanding  the 
private  interests  or  property  of  some  of 
the  subscribers  will  be  injured  thereby. 
Fry  V.  Lexington,  etc.,  R.R.  Co.,  2 
Mete.  Ky.  314. 

"  Tuttle  V.  Mich.  Air  Line  R.R.  Co., 
35  Mich.  247. 
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charged  or  invalidated  by  the  subsequent  consolidation 
under  the  act,  the  subscription  being  deemed  to  have  been 
made  with  reference  to  the  authority  conferred.^  A  pre- 
liminary injunction  by  a  court  of  competent  jurisdiction 
suspending  the  prosecution  of  the  work  until  the  further 
order  of  the  court,  will  not  defeat  an  action  brought  by  the 
corporation  for  the  recovery  of  a  subscription.*     The  fact 


"Sparrow  v.  Evansville,  etc.,  R.R. 
Co.,  7  Ind.  369 ;  Fisher  v.  The  same, 
lb.  407;  Bish  V.  Johnson,  21  Ind.  299. 
In  Illinois  it  was  held  that  an  amend- 
ment of  the  charter  of  a  railroad  com- 
pa*iy  authorizing  the  company  to  unite 
or  consolidate  its  road  with  any  other 
road  which  it  might  intersect,  and  dis- 
pensing with  the  obligation  to  build 
the  road  beyond  the  point  of  intersec- 
tion, would  not  excuse  a  stockholder 
from  paying  his  subscription.  The 
court  said :  "  In  determining  the  ques- 
tion as  to  how  far  the  original  purposes 
of  a  corporation  may  be  departed  from 
after  subscriptions  have  been  made  to 

,  its  stock,  without  violating  the  rights 
of  the  stockholders  individually,  we 
must  first  consider  with  what  intention, 
and  in  view  of  what  advantages  the 
law  must  presume  such  subscriptions 
were  made.  The  conclusive  presump- 
tion is  that  it  was  with  a  view  to  the 
profits  to  be  derived  from  the  stocks 
thus  subscribed  as  an  investment,  and 
not  in  reference  to  any  incidental  ad- 
vantages which  may  accrue  to  the 
stockholders  by  reason  of  the  construc- 
tion of  the  improvement  in  consequence 
of  any  anticipated  enhancement  of  any 
other  property  which  the  stockholder 
may  own  or  otherwise."  Sprag^e  v. 
111.  River  R.R.  Co.,  19  111.  174.  See 
Banet  v.  Alton  &  Sangamon  R.R.  Co., 
13  Id.  504;  Rice  V.  Rock  Island,  etc., 

,  R.R.  Co.,  21  Id.  93. 

^  Grossman  v.  Penrose  Ferry  Bridge 
Co.,  26  Pa.  St.  69.    A  court  of  equity 


has  jurisdiction  to  restrain  the  directors 
of  a  corporation  from  doing  acts  which 
will  amount  to  a  violation  of  the  char- 
ter, or  to  prevent  a  misapplication  ot 
the  capital  or  profits,  if  the  acts  in- 
tended to  be  done  will  constitute  a 
breach  of  trust.  And  the  jurisdiction 
extends  to  inquire  into  and  to  enjoin 
any  proceedings  by  individuals,  in  what- 
ever character  they  may  profess  to  act, 
if  the  subject  of  complaint  is  an  im- 
puted violation  of  a  corporate  franchise, 
or  the  denial  of  a  right  growing  out  of 
it,  for  which  there  is  not  an  adequate 
remedy  at  law.  Dodge  v.  Woolsey,  18 
How.  331.  On  a  bill  filed  by  a  stock- 
holder in  a  plank  road  company  to  re- 
strain the  commission  of  certain  acts 
by  the  company,  alleged  to  be  preju- 
dicial to  the  interests  of  the  complain- 
ant as  a  stockholder,  it  was  held  that 
the  occupation  of  a  part  of  an  ancient 
highway  on  wh^ch  the  plank  road  was 
constructed  by  a  railroad  with  the  con- 
sent of  the  plank  road  company,  with- 
out the  personal  consent  of  the  com- 
plainant, the  plank  road  company 
having  been  authorized  by  the  legisla- 
ture to  lay  rails  upon  their  road,  was 
not  a  violation  of  the  rights  of  the  com- 
plainant; that  the  sale  by  the  plank 
road  company  of  the  whole  or  a  part 
of  its  road  to  the  railroad  company 
without  the  personal  consent  of  the 
complainant,  was  not  such  an  infringe- 
ment (if  any)  of  the  complainant's 
rights  as  a  stockholder  as  the  court 
would  restrain  by  injunction  ;  and  that 
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that  some  of  the  stockholders  of  a  railroad  company  do  not, 
at  the  time  of  subscribing,  pay  the  sura  per  share  required 
by  law,  does  not  invalidate  the  charter.^  An. attempt  by  a 
railroad  company  to  lease  its  road  or  give  up  its  manage- 
ment to  another  company  without  the  authority  of  the 
legislature,  though  a  breach  of  duty  on  the  part  of  the  di- 
rectors, would  not  discharge  the  subscribers  from  their  lia- 
bility to  pay  for  their  stock.'  The  assent  of  stockholders 
to  amendments  changing  or  extending  the  objects,  increas- 
ing the  powers,  or  enlarging  the  liabilities  of  the  corporation 
in  any  matter  fundamental,  is  not  to  be  presumed,  but  must 
be  proved,  each  case  being  considered  and  decided  upon  its 
own  circumstances.^  The  charter  of  a  railroad  company 
provided  that  whenever  two  hundred  thousand  dollars 
worth  or  more  of  the  capital  stock  was  subscribed,  persons 
named  might  call  the  first  meeting  of  the  stockholders,  to 
choose  directors,  and  perfect  the  organization  of  the  cor- 
poration ;  and  the  subscription-book  was  headed  with  a 
resolution  that  no  assessment  should  be  laid  upon  the  stock 
subscribed  of  more  than  three  per  cent,  until  the  whole 
amount  of  stock  necessary  for  the  completion  of  the  road 
had  been  subscribed.     It  was  held  that  the  resolution  was 


a  change  of  the  route  of  the  plank  road  Grant   Pa.    200 ;    Hibernia   T.  Co.  v. 

by  authority  of  the  legislature  at  the  Henderson,   8   Serg.   &   Rawle,    219; 

instance  of  the  plank  road  company,  Centre  T.  Co.  v.  McCurdy,  16  Id.  140; 

was  not  a  fundamental  change  of  the  Clark  v.    Monongahela   Nav.  Co.,   10 

objects  of  the  company,  nor  a  funda-  Watts,  364. 

mental  alteration  of  its  structure  which  "Troy,  etc.,  R.R.  Co.  v.  Kerr,   17 

equity  would  restrain  at  the  instance  Barb.  581. 

of  a  stockholder.  Story  v.  Jersey  City,  '  March  v.  Eastern  R.R.  Co.,  43  N. 
etc..  Plank  Road  Co.,  16  N.  J.  Eq.  (i  H.  515  ;  Union  Locks  &  Canals,  i  Id. 
C.  E.  Green)  13.  Where  a  corporation  44.  A  stockholder  in  a  railroad  com- 
sues  a  stockholder  for  calls  upon  his  pany  who  seeks  to  avoid  payment  on 
subscription,  the  corporation  cannot  be  the  ground  that  one  of  the  termini  was 
restrained  by  injunction  from  the  col-  materially  changed  from  that  designa- 
lection  of  the  amount  on  the  ground  of  ted  in  the  charter,  must  show  that  the 
a  departure  from  its  charter  in  reference  alteration  was  made  without  his  con- 
to  matters  not  connected  with  the  suit,  currence  or  consent.  North  Carolina 
Booker,  ex  parte,  18  Ark.  338.  R.R.  Co.  v.  Leach,  4  Jones  N.  C. 
'Com.  V.  Westchester  R.R.  Co.,  3  340. 
VOL.  II. — 5 
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valid,  although  it  imposed  a  condition  which  was  not  in 
the  charter,  it  being  simply  a  declaration  to  which  all  of 
the  subscribers  were  parties.^  An  act  directed  that  sub- 
scriptions to  the  amount  of  $150,000  should  be  made  to 
the  capital  stock  before  corporate  authority  should  be  ex- 
ercised. After  the  defendant  had  subscribed  an  act  was 
passed  reducing  the  amount  of  subscriptions  required  to 
$25,000.  It  was  held  that  the  defendant,  after  voting  at, 
the  organization  of  the  corporation  and  the  election  of 
directors,  could  not  escape  liability  on  his  subscription.^ 

A  subscriber  to  the  stock  of  a  railroad  company  cannot 
show  by  parol  that  he  would  not  have  subscribed  if  he  had 
not  supposed,  from  representations  of  the  agents  of  the 
company,  that  the  road  would  have  followed  a  different 
route.  The  subscription  being  absolute  on  its  face,  verbal 
proof  of  such  facts  will  not  be  allowed  to  bar  the  action, 
and  representations  of  that  character  will  be  deemed  mere 
expressions  of  opinion.^ 

§  192.  General  rule  as  to  subscription  obtained  by  fraud. — 
When  representations  made  by  the  agent  of  a  corporation 
to  'obtain  subscriptions  are  a  part  of  a  scheme  of  fraud  par- 
ticipated in  by  its  officers  ;  or  where  they  are  such  as  the 
agent  may  reasonably  be  presumed  by  the  subscriber  to 
have  the  authority  of  the  corporation  to  make,  they  may 
be  given  in  evidence  to  show  the  fraud  by  which  the  sub- 
scription was  procured.*     Where  written  proposals  for   a 


1  Ridgefield,  etc.,  R.R.  Co.  v.  Brush,  Pa.  St.  381 ;  Jewett  v.  Valley  R.R.  Co., 

43  Conn.  86.     See  Kansas  City  Hotel  34  Ohio  St.  6oi ;  Fisk  v.  Chicago,  etc., 

Co.  V.  Harris,  51  Mo.  464.  R.R.  Co.,  4  Abb.  Pr.  N.  S.  378 ;  N.  Y. 

^  Bedford  R.R.  Co.  v.  Bowser,  48  Pa.  Exchange  v.  De  Wolf,  31  N.  Y.  271 ; 

St.   29 ;    Central,  etc.,  Turnp.   Co.   v.  Montgomery,   etc.,  R.R.  Co.  v.    Ma- 

McConaby,  11  Serg.  &  Rawle,  140.  thews,  77  Ala.  357  ;  New  Orleans,  etc., 

^  Eakright  v.  Logansport,  etc.,  R.R.  R.R.  Co.  v.  Williams,  \6  La.  Ann.  315 ; 

Co.,  13  Ind.  404;   La  Grange,  etc.,  P.  Hester  v.  Memphis,  etc.,  Co.,  32  Miss. 

R.  Co.  V.  Mays,  29  Mo.  64 ;  Martin  v.  378  ;  Upton  v.  Tribilcock,  91  U.  S.  45  ; 

Pensacola,  etc.,  R.R.  Co.,  8  Fla.  370.  Davis  v.  Dumont,  37  Iowa,  47 ;  Atlanta, 

^  Custar  V.  Titusville  Gas,  etc.,  Co.,  63  etc.,  R.R.  Co.  v.  Hodnett,  36  Ga.  669 ; 
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sale  of  stock  by  a  corporation  are  false  in  any  material  re- 
spect by  which  the  purchasers  are  misled  to  their  injury, 
the  sale  is  void  whether  the  vendor  knew  that  the  repre- 
sentations were  false  or  not ;  and  the  suppression  from  the 
written  proposals  of  any  fact  in  the  knowledge  of  the 
vendor  materially  affecting  the  value  of  the  stock  and  in- 
consistent with  the  statements  as  made,  vitiates  the  con- 
tract, if  the  purchasers  are  thereby  injured.  It  is  the  same 
when  the  sale  is  made  by  an  agent  who  makes  false  repre- 
sentations in  relation  to  the  value  and  condition  of  the 
property,  although  the  owner  neither  authorized  nor  had 
knowledge  of  them.  But  the  president  of  a  corporation  is 
not  ex  officio  an  agent  to  sell,  unless  specially  appointed, 
and  his  representations  will  not  therefore  bind  the  corpo- 
ration.^ 

Evidence  is  admissible  to  prove  that  a  subscription  was 
unfairly  or  fraudulently  obtained,  the  same  as  in  the  case 


La  Grange  P.  R.  Co.  v.  Mays,  20  Mo.  Co.,  7  Gratt.  352.    In  an  action  brought 

64;   Miller  v.  Wild  Cat,  etc.,  Co.,  57  by  a  plank  road  company  to  recover  of 

Ind.  241  ;   McClellan  v.  Scott,  24  Wis.  the  defendant  the  balance  on  his  sub- 

81  ;   Water  Valley  Manf.  Co.  v.  Sea-  scription  for  stock  in  the   company,  it 

man,  53  Miss.  65.     See  Vicksburg,  etc.,  was  held  competent  for  the  defendant 

R.R.  Co.  V.  McKean,  12  La.  Ann.  638;  to   prove    that    the  president    of   the 

First  Nat.  Bank  v.  Hurford,  29  Iowa,  board  of  directors,  and  one  of  the  di- 

579 ;  Buffalo,  etc.,  R.R.  Co.  v.  Dudley,  rectors,  both  being  stockholders,  repre- 

14N.Y.  336;  Smith  V.  Tallahassee,  etc.,  sented  to  him  before  he  subscribed  to 

R.R.  Co.,  30  Ala.  650.     If  a  corpora-  the  stock  of  the  company,  that  the  road 

tion  has  stock  at  its  own  disposal,  and  would  be  loca,ted  in  a  manner  highly 

its  agent,  who  has  full  power  to  sell  it  favorable  to  his  interests,  which  was 

in  the  market,  issues  the  proper  certifi-  not  done.      Walker,   J.,  dissenting. 

Gates  for  it,  any  person  dealing  with  held  that  the  alleged  representations 

him  in  good  faith  and  paying  value,  be-  were  not  admissible,  unless  they  were 

comes  entitled  to   all   the  rights  and  made  in  the  prosecution  of  the  business 

privileges   of  a   stockholder,  although  of  the  corporation,  or  unless  the  presi- 

the  agent  by  a  secret  fraud  intended  the  dent  and  director  acted  for  the  corpo- 

transaction  to  be  for  his  own  benefit,  ration  in  taking  the  subscription  which 

and  used  the  funds  he  received  for  his  was  accepted  by  the  corporation  with 

private  purposes.    Mechanics'  Bank  v.  knowledge  that  it  was   procured  by 

New  York,  etc.,  R.R.  Co.,  13  N.  Y.  (3  false  representations.     Rives  v.  Mont- 

Kernan)  599 ;  4  Duer,  480.  gomery  South  Plank  R.  Co.,  30  Ala. 

'  Crump  V.    United  States   Mining  92. 
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of  any  other  contract.^  "  Contracts  of  this  description  be- 
tween an  individual  and  a  company,  so  far  as  misrepre- 
sentation or  suppression  of  the  truth  is  concerned,  are  to 
be  treated  like  the  contracts  between  two  individuals.  If 
one  man  makes  a  false  statement  which  misleads  another, 
the  way  in  which  it  is  to  be  treated,  affords  the  example 
for  the  way  in  which  a  contract  is  to  be  treated  where  a 
company  makes  a  false  statement  which  misleads  an  indi- 
vidual." ^  In  the  case  in  which  Lord  Romilly  made  the 
foregoing  remarks,  a  subscriber  to  the  stock  of  a  railroad 
company  filed  a  bill  for  the  removal  of  his  name  from  the 
list  of  stockholders,  and  for  the  return  of  payments  he  had 
made  on  account  of  calls.  He  was  induced  to  subscribe 
by  a  prospectus  which  referred  to  a  concession  made  by  the 
government  of  Venezuela  to  the  company,  and  stated  that 
the  contractor  had  guaranteed  a  dividend  of  two  and  a 
half  per  cent,  on  the  paid-up  capital  during  the  construc- 
tion of  the  work,  while  in  reality  the  guarantee  was  limited 
to  ;^20,ooo,  and  that  the  contract  had  been  entered  into 
"  at  a  price  considerably  within  the  available  capital,"  when, 
in  fact,  as  the  company  had  paid  ^50,000  for  the  conces- 
sion, which  payment  was  not  mentioned  in  the  prospectus, 
there  was  only  a  margin  left  of  ^30,000  out  of  ^500,000. 
The  relief  prayed  for  was  granted  on  the  ground  of  mis- 


'  Middlebury  College  v.  Loomis,  i  Vt.  ing  to  the  corporation  for  only  ;£i  2,000, 
189  ;  Vreeland  v.  N.  J.  Stone  Co.,  29  and  afterward  sold  their  shares.  A 
N.  J.  Eq.  190 ;  Ross  v.  Estates  Invest-  bill  having  been  filed  by  the  corpora- 
ment  Co.,  L.  R.  3,  Ch.  682;  Reese  tion  against  their  impeaching  the  trans- 
River  Mining  Co.  v.  Smith,  L.  R.  4,  H.  action,  it  was  held  that  though  at  the 
L.  64 ;  Oakes  v.  Turquand,  L.  R.  2,  H.  time  they  were  the  only  persons  inter- 
L.  325,  344;  Western  Bank  of  Scotland  ested  in  the  company,  yet  it  was  not 
v.  Addie,  L.  R.  i,  H.  L.  145  ;  Upton  v.  competent  for  them  to  take  the  shares 
Englehart,  3  Dillon,  496.  Four  indi-  without  paying  the  full  consideration, 
viduals  obtained  a  charter  for  a  com-  Soc.  of  Practical  Knowledge  v.  Abbott, 
pany,  with  a  capital  of  ;£  20,000,  to  be  2  Beavan,  559. 

divided  into  400  shares.     Before  any        '  Cent.   R.R.    Co.   of   Venezuela  v. 

other  persons  had  subscribed  to  the  Kisch,  L.  R.  2,  H.  L.  99.    See  New 

stock  the  four  original  members  divided  Brunswick,  etc.,  R.R.  Co.  v.  Mugge- 

.the  400  shares  between  them,  account-  ridge,  i  Drew  &  Sm.  381. 
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representation  and  concealment.  Fraudulent  representa- 
tions as  to  the  pecuniary  condition  of  a  railroad  company 
and  its  past  earnings,  made  by  its  officers  and  other  per- 
sons while  employed  by  it  in  soliciting  subscriptions  to  its 
stock,  will  be  regarded  as  made  by  them  in  the  execution 
of  their  agency,  and  will  constitute  a  cause  of  action  to 
set  aside  conveyances  of  land,  alleged  to  have  been  made 
under  such  inducements,  in  exchange  for  the  stock  of  the 
company.-'  Where  a  note  secured  by  mortgage  is  procured 
to  be  made  to  a  railroad  company  for  stock  subscribed  by 
the  maker,  by  means  of  false  and  fraudulent  representa- 
tions made  by  the  officers  of  the  company  as  to  its  finan- 
cial condition,  and  as  to  the  value  of  the  stock  and  the 
dividends  it  will  earn,  the  fraud  will  constitute  a  defense  to 
the  collection  of  the  note  by  the  company  or  by  one  to 
whom  the  note  is  assigned  after  maturity.^  When  a 
county  is  authorized  by  the  legislature  to  subscribe  for 


'  Waldo  V.  Chicago,  etc.,  R.R.  Co., 
14  Wis.  575.  Where  a  party  is  in- 
duced, by  false  representations  as  to 
the  solvency  of  a  corporation,  to  pur- 
chase some  of  its  stock,  and,  as  soon 
as  he  is  informed  of  the  fraud,  repudi- 
ates the  transaction,  he  can  recover  in 
an  action  in  which  he  claims  that  the 
vendor  be  compelled  to  refund  the 
amount  paid.  Instructions  to  the  jury 
that  it  was  for  them  to  determine 
whether  the  false  representations  were 
made  by  the  defendant,  and  whether 
the  plaintiff  was  influenced  by  them 
in  making  the  purchase,  were  sus- 
tained on  appeal.  Bradley  v.  Poole, 
98  Mass.  169.  Fraudulent  represen- 
tations by  a  railroad  company,  through 
its  officers  or  agents,  as  to  its  pecu- 
niary condition,  are  ground  for  avoid- 
ing a  contract  of  sale  of  land  obtained 
thereby,  even  though  the  indebtedness 
was  secured  by  a  mortgage  upon  a  por- 
tion of  the  company's  proljerty ;  and 
where  one  of  the  statements  was  that 


certain  harbor  and  depot  property  of 
the  company  was  worth  three  times  its 
actual  value,  it  was  held  that  this  must 
be  treated  not  as  a  mere  matter  of 
opinion,  but  as  a  fraudulent  represen- 
tation. McClellan  v.  Scott,  24  Wis.  81. 
At  a  public  meeting  held  for  the  pur- 
pose of  procuring  from  land-owners 
the  right  of  way  for  a  railroad,  speeches 
were  made  by  agents  of  the  company, 
stating  what  it  would  do  in  relation  to 
crossings,  bridges,  etc.,  and  a  land- 
owner, acting  on  these  representations, 
conveyed  to  the  company,  without  any 
pecuniary  consideration,  the  right  of 
way  through  his  land.  It  was  held  ad- 
missible to  show,  as  a  ground  for  can- 
celling the  deed  for  fraud,  the  induce- 
ments held  out  at  the  meeting  by  the 
public  speakers,  and  the  refusal  of  the 
company  to  comply  with  the  promises 
there  made.  Atlanta,  etc.,  R.R.  Co. 
V.  Hodnett,  36  Ga.  669. 
"^  Melendy  v.  Keen,  89  111.  395. 


JO  SUBSCRIPTIONS   FOR,    ASSESSMENTS   UPON,  §   192 

Stock  in  a  railroad  company  which  appears  to  have  individ- 
ual subscribers,  and  it  is  subsequently  discovered  that  there 
are  none  in  fact,  the  bonds  of  the  county  given  in  payment 
of  the  subscription  will  be  ordered  to  be  returned  and  can- 
celled.^ 

A  contract  to  take  shares  induced  by  fraudulent  repre- 
sentations or  concealment  is  not  void,  but  voidable  ;  that 
is,  it  is  valid  until  disaffirmed.  In  order  to  avoid  the  con- 
tract of  subscription,  it  must  appear  to  have  been  made 
upon  the  faith  of  false  representations  of  the  agent  in  re- 
lation to  some  matter  of  fact  material  to  the  value  and 
success  of  the  enterprise.^  A  false  representation  with 
reference  to  the  provisions  of  the  charter  or  articles  of  as- 
sociation, or  the  legal  effect  of  the  subscription,  would  not 
render  the  contract  voidable.*  That  a  person  was  induced 
to  subscribe  for  stock  by  representations  made  by  the 
agent  of  the  company  as  to  the  liability  incurred  by  sub- 
scribing, which  statement  proved  to  be  incorrect,  would  not 
release  the  subscriber.*  A  party  is  presumed  to  know  the 
contents  of  the  instrument  he  signs,  and  has  therefore  no 
right  to  rely  upon  the  statement  of  the  other  party  as  to 

its  legal  effect The  verbal  statement  of  the  agent 

that  the  defendant's  signature  would  not  be  binding  unless 
he  attended  the  meeting  and  signed  his  name  to  the  stock- 
books,  must  be  held  a  mere  representation  as  to  the  legal 
effect  of  the  subscription,  and,  though  false,  it  could  not 
deceive  the  defendant,  because  the  agreement  to  which  he 
then  subscribed  his  name  binds  him  absolutely  to  pay.^ 
Where,  however,  one  acting  in  behalf  of  a  corporation  in- 


"  Mercer  County  v.  Pittsburg,  etc.,  Ellison  v.  Mobile,  etc.,  R.R.  Co.,  36 

R.R.  Co.,  27  Pa.  St.  389.  Miss.  572. 

"  Hughes  V.  Antietam  Manf.  Co.,  34  *  Greenville,  etc.,  R.R.  Co.  v.  Smith, 

Md.  316;   Oregon  Cent.  R.R.  Co.  v.  6  Rich.  91  ;   N.  E.  R.R.  Co.  v.  Rod- 

Scoggin,  3  Oregon,   l6i  ;  Schaeffer  v.  rigues,  10  Id.  278. 

Missouri  Home  Ins.  Co.,  46  Mo.  248.  '  New    Albany,    etc.,   R.R.    Co.  v. 

3  Parker  v.  Thomas,  19  Ind.    213;  Fields,  10  Ind.  187. 
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duces  a  party  who  can  neither  read  nor  write  to  execute  an 
agreement  for  subscription,  aad  the  agent  signs  the  party's 
name  to  the  agreement,  he  must  so  sign  in  the  principal's 
presence,  and  such  signing  will  not  prevent  the  party  from 
setting  up  misrepresentations  and  fraud  of  the  person  pro- 
curing his  signature  in^avoidance  of  the  contract.^  If  sub- 
scription to  stock  is  fraudulently  obtained,  the  subscriber 
will  have  a  good  defense  though  his  name  be  entered  on 
the  books  of  the  corporation,  unless  in  consequence  of  his 
failure  to  notify  the  corporation  in  a  reasonable  time  after 
he  discovers  the  fraud,  it  will  sustain  an  injury  by  his  re- 
lease.* "  Misleading  facts  of  any  description,  material  to 
the  contract  to  take  shares,  and  actually  the  inducement  to 
such  contract,  render  such  contract  voidable  on  the  part 
of  the  person  so  induced  to  enter  into  the  same,  always 
providing  that  the  misleading  facts  in  question  were  pro- 
mulgated by  the  company  itself,  or  its  duly  authorized 
agents."^ 

§  193.  Where  the  subscriber  is  a  party  to  the  fraud. — A  per- 
son will  not  be  relieved  of  his  subscription  on  the  ground 
that  it  was  induced  by  false  and  fraudulent  representations 
when  he  is  a  particeps  criminis,  or  has  not  been  vigilant 
in  discovering  the  fraud  and  in  repudiating  the  contract ;  or 
where  the  representation  of  the  agent  is  so  opposed  to  the 
interests  and  duty  of  the  corporation  that  it  cannot  be  rea- 
sonably presumed  he  was  authorized  to  make  it.* 


'  Rockford,  etc.,  R.R.  Co.  v.  Schu-  ^  Green's  Brice's  Ultra  Vires,  2d  Am. 

nick,  65  III.  223 ;  Wert  v.  Crawfords-  Ed.  348,  referring  to  Frowd's  Case,  30 

ville  R.R.  Co.,  19  Ind.  242.     Where  a  L.  J.  Ch.  322  ;   Burnes  v.  Pennel,  2  H. 

note  is  given  in  payment  of  a  condi-  L.  497. 

tional  subscription  upon  the  false  repre-  ^  Blodgett  v.  Morrill,   20    Vt.    509 ; 

sentation  of  an  agent  of  the  corpora-  Ogilvie  v.  Knox  Ins.  Co.,  22  How.  380 ; 

tion  that  the  conditipn  has  been  per-  Upton  v.   Hansbrough,    3  Biss.  417  ; 

formed,  the  note  is  void.     Taylor  v.  Perkins  v.  Savage,  15  Wend.  412  ;  Graff 

Fletcher,  15  Ind,  80.  v.  Pittsburg,  etc.,  R.R.  Co.,  31  Pa.  St. 

*  Cunningham  V.Edgefield,  etc.,  R.R.  489;  Southern  Plank  R.  Co.  v.  Hixon, 

Co.,  2  Head.  Tenn.  23.  5  Ind.  166 ;  Litchfield  Bank  v.  Church, 
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A  secret  understanding  between  an  agent  of  a  corpora- 
tion and  a  subscriber  to  tiie  stock,  to  the  effect  tiiat  the  sub- 
scription of  the  latter  is  to  be  merely  colorable,  is  a  fraud 
upon  the  other  subscribers,  and  the  terms  of  the  written 
subscription  will  be  enforced.*  The  defendant  introduced 
in  evidence  a  written  secret  agreement  between  the  directors 
of  a  corporation  and  himself  as  a  suljscriber  for  shares  in  its 
capital  stock,  to  the  effect  that  he  might  within  a  specified 
time  reduce  the  number  of  shares  he  had  taken,  the  sub- 
scription to  be  held  out  as  bona  fide  and  for  the  full  amount, 
in  order  to  induce  others  to  subscribe.  It  was  held  that 
the  original  subscription  could  be  enforced,  although  if  its 
conditional  character  had  appeared  upon  the  books  of  the 
corporation  no  one  would  have  been  deceived,  and  the  con- 
tract might  have  been  valid.^  Where  a  party  was  induced 
to  sign  a  subscription  by  the  assurance  of  the  agent  that  he 
wanted  the  signature  to  influence  others  to  sign,  and  that 
the  party  should  never  be  called  upon  to  pay,  it  was  held 
that  he  would  nevertheless  be  held  to  his  contract,  and  that 
the  fact  that  the  agent  made  a  similar  agreement  with  a  prior 
subscriber  was  no  defense.^  A  bank  having  been  fraudulently 
got  up  under  a  lawful  charter,  by  parties  who  induced  a 
person  to  subscribe  for  a  portion  of  the  stock  by  represent- 
ing to  him  that  he  would  not  be  obliged  to  pay  for  it,  it 


29  Conn.  137;   Rensselaer,  etc.,  P.  R.  Mann  v.  Cooke,  20  Conn.  179;   Custar 

Co.  V.  Wetmore,  21  Barb.  56 ;   Upton  v.    Titusville,    etc.,   Co.,   63    Pa.    St. 

V.  Englehart,  3  Dillon,  496 ;   Chubb  v.  381. 

Upton,  95  U.  S.  665  ;  Upton  v.  Tribil-  "^  White  Mts.  R.R.  Co.  v.  Eastman, 

cock,  91   Ind.  45;   Webster  v.  Upton,  34N.  H.  124.   See  Whitehall,  etc.,  R.R. 

lb.  65;  N.E.R.R.  Co.v.  Rodrigues,  10  Co.  v.  Meyers,  16  Abb.  Pr.  34;  Buf- 

Rich.  278  ;  Litchfield  Bank  v.  Peck,  29  falo,  etc.,  R.R.  Co.  v.  Dudley,  14  N.  Y. 

Conn.  384;   Duffield  v.  Barnum,  etc.,  336;    Jewett   v.   Valley  R.R.  Co.,  34 

Works,  31  Northwest  Reporter,  310.  Ohio  St.  601. 

'  Downie  v.  White,  12  Wis.  176;  s  Blodgett  v.  Morrill,  20  Vt.  509.  , 
Nathan  v.  Whitlock,  9  Paige  Ch.  1 52  ;  See  Hayden  v.  Atlanta  Cotton  Factory, 
New  Albany,  etc.,  R.R.  Co.  v.  Slaugh-  61  Ga.  234;  Conn.,  etc.,  R.R.  Co.  v. 
ter,  10  Ind.  218 ;  New  Albany,  etc.,  Co.  Bailey,  24  Vt.  465  ;  Swartwout  v.  Mich. 
V.  Fields,  lb.  187  ;  Robinson  v.  Pitts-  Air  Line  R.R.  Co.,  24  Mich.  390;  Mel- 
burg,  etc.,  R.R.  Co.,  32  Pa.  St.  334  ;  vin  v.  Lamar  Ins.  Co.,  80  111.  446. 
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was  held,  in  an  action  against  him  by  the  receiver  of  the 
bank,  that,  as  he  participated  in  the  fraud,  he  could  not 
avail  himself,  in  defense,  of  the  fraudulent  character  of  the 
bank,  or  of  the  misrepresentations  by  which  he  had  been 
induced  to  subscribe.^  Where,  under  the  order  of  the  board 
of  directors  for  additional  stock,  a  subscription  is  made  for 
a  fraudulent  purpose,  the  board  should  rescind  the  order 
and  refuse  to  recognize  the  additional  stock.  But  if  it 
should  receive  the  stock,  the  subscribers  would  be  bound, 
as  they  could  not  be  permitted  to  set  up  fraud  to  which 
they  were  parties,  as  a  ground  for  their  discharge  ;*  as 
already  stated.^ 

Parol  representations  made  by  an  agent  of  a  corpora- 
tion by  which  a  party  is  induced  to  subscribe,  will  not 
release  the  subscriber  from  liability  if  different  from  the 
terms  of  the  agreement  as  stated  in  the  subscription  paper, 
every  person  being  presumed  to  know  the  contents  of  an 
agreement  signed  by  him.*  A  party  signed  a  stock  sub- 
scription without  reading  it,  relying  upon  the  representa- 
tions made  by  the  agent,  which  representations  proved  to 
be  false.  It  was  held  that  the  subscriber  was  holden.^ 
When  the  agent  of  a  corporation  makes  false  and  exag- 
gerated representations  in  relation  to  matters  open  to  the 
investigation  of  both  parties,  intending  thereby  to  induce 
persons  to  subscribe  for  the  stock,  a  person  so  subscribing 
has  no  right  to  rely  upon  them,  and  if  he  does  so,  it  will 
be  no  ground  for  avoiding  his  subscription.^  If  a  party 
purchases  shares  in  a  company  upon  the  faith  of  a  pros- 
pectus, and  is  referred  to  any  document  which  will  show 


'Litchfield  Bank  v.  Church,  supra.  '^  Ante,  sec.  191. 

Fictitious  subscriptions  for  the  purpose  ■•  Clem  v.  Newcastle,  etc.,  R.R.  Co., 

of  influencing  other  subscribers  render  9  Ind.  488;    Miss.,  etc.,  R.R.  Co.  v. 

void   the   subscriptions   of  the   latter.  Cross,  20  Ark.  443. 

Middlebury  College  v.  Loorais,  i  Vt.  ^  Thornburgh    v.    Newcastle,    etc., 

189.  R.R.  Co.,  14  Ind.  499. 

2  Southern  Plank  R.  Co.  v.  Hixon,  «  Walker  v.  Mobile,  etc.,  R.R.  Co., 

supra.  34  Miss.  245. 


74  SUBSCRIPTIONS    FOR,    ASSESSMENTS    UPON,  §   1 94 

the  untruth  or  inaccuracy  of  any  of  its  statements,  and 
chooses  not  to  make  use  of  his  means  of  knowledge,  but 
to  continue  in  a  state  of  wilful  ignorance  of  the  facts,  he 
cannot  afterward  be  heard  to  complain  that  he  has  been 
deceived  by  the  alleged  misstatements.  In  considering  the 
question  of  knowledge  or  means  of  knowledge,  it  is  import- 
ant to  see  whether  the  plaintiff  was  a  person  likely 
through  inexperience  to  be  misled  by  a  prospectus  or  to 
place  implicit  reliance  upon  all  that  it  contains.^  A  person 
is  not  released  from  liability  on  a  subscription  by  reason 
of  his  having  been  induced  to  subscribe  by  false  representa- 
tions, unless  it  can  be  proved  that  the  agent  making  such 
representations  was  duly  authorized.*  Though  a  corpora- 
tion be  fraudulently  conducted,  a  subscriber  is  not  on  that 
account  released  from  liability  on  his  subscription.^  Where 
prompt  action  has  not  been  taken  by  a  party  asking  for 
a  rescission  of  his  contract  on  the  ground  of  fraud,  he 
must  show  not  only  ignorance  of  the  fraud,  but  also  that 
such  want  of  knowledge  was  not  the  result  of  his  neglect 
to  use  the  means  of  information  within  his  reach.* 

§  194.  Proof  of  fraud  required  in  order  to  release  subscriber. 
— To  escape  liability  on  a  subscription  to  the  stock  of  a 
corporation  upon  the  ground  of  false  representations  of  its 
agent,  it  must  be  shown  that  the  statement  was  not  made 
as  a  conjecture,  but  as  an  ascertained  fact.^  Representa- 
tions that  the  corporation  had  sufficient  stock  subscribed 
to  complete  the  work  and  would  do  it  in  a  specified  time, 
would  not  render  a  subscription  voidable,  as  they  are  mere 
expressions  of  opinion  upon  an  existing  fact  and  its  con- 


'  Hallows  V.  Fernie,  L.  R.  3,  Ch.  477.  "  Parks  v.  Evansville,  etc.,  R.R.  Co., 

'Goodrich  v.  Reynolds,  31  111.  490;  23  Ind.   567;    Chubb  v.  Upton,  95  U. 

Mitchell  V.   Rome  R.R.   Co.,    17  Ga.  S.  665. 

574 ;  First  Nat.   Bank  v.  Hurford,  29  '  Coil  v.  Pittsburg  Female  College, 

Iowa,  579.  40  Pa.  St.  439 ;  Cunningham  v.  Edge* 

*  Smith  V.  Tallahassee  P.  R.  Co.,  30  field,  etc.,  R.R.  Co.,  2  Head.  Tenn. 

Ala.  650.  23. 
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nection  with  a  future  event.^  How  much,  for  instance,  it 
will  cost  to  construct  a  railroad,  or  whether  the  means  will 
hold  out,  depend  upon  events  which  probably  neither  the 
corporation  nor  a  subscriber  can  foresee.''  The  representa- 
tion must  not  only  be  false  in  fact,  but  also  must  be  either 
known  to  be  so  by  the  party  uttering  it,  or  his  position 
must  be  one  which  makes  it  his  duty  to  know  the  truth.^ 
A  fraudulent  intent  may  be  inferred  from  evidence  show- 
ing that  the  agent  knew  his  statements  were  false,  or  that 
he  professed  knowledge  of  their  truth,  when  in  point  of  fact 
he  was  conscious  that  he  had  none.*  The  subscriber  must 
prove  that  he  acted  upon  the  assertions  of  the  agent,  that 
his  own  position  was  such  as  warranted  him  in  so  acting, 
and  that  they  were  in  relation  to  facts  material  to  his  sub- 
scription. Even  with  these  limitations  the  defense  will 
not  avail  if  the  representations  are  respecting  maiters  con- 
trolled by  the  charter,  in  reference  to  which  the  subscriber 
is  legally  bound  to  know  that  the  agent  has  no  right  to 
make  representations  variant  therefrom.^     As  a  rule,  it  is 


'  Hardy  v.   Merriweather,    14    Ind.  Anderson  v.  Newcastle,  etc.,  R.R.  Co., 

203;  Bish  1^.  Bradford,  17  Id.  490.  12  Ind.  376. 

"  Ibid. ;  Grossman  v.  Primrose  Ferry  *  Nelson  v.  Luling,  36  N.  Y.  Sup.  Ct. 

Bridge  Co.,  26  Pa.  St.  69,   See  Hughes  544.   For  the  purpose  of  showing  fraud 

V.  Antietam  Manuf.  Co.,  34  Md.  316;  in  the  procuring  of  subscriptions,  the 

Walker  v.  Mobile  R.R.  Co.,  34  Miss,  declarations  of  the  president  and  a  di- 

245  ;    Pickering   v.  Templeton,  2  Mo.  rector  are  admissible  against  the  cor- 

App.  424.  poration.     Rives  v.  Montgomery  South 

3  Ellison  V.  Miss.  &  Ohio  R.R.  Co.,  P.  R.  Co.,  30  Ala.  92.  When  it  is 
36  Miss.  572 ;  Selma,  etc.,  R.R.  Co.  v.  claimed  by  a  corporation  that  certifi- 
Anderson,  51  Id.  829.  In  a  suit  to  en-  cates  of  stock  are  spurious  or  have 
force  the  payment  of  a  subscription  to  been  fraudulently  issued,  the  burden 
stock,  the  defendant  cannot  set  up  that  of  proof  is  on  the  corporation.  Bridge- 
the  subscription  was  obtained  through  port  Bank  v.  New  York  &  New  Havfen 
fraud  by  means  of  a  secret  agreement  R.R.  Co.,  30  Conn.  231. 
by  which  other  subscribers  were  to  '  Selma,  etc.,  R.R.  Co.  v.  Anderson, 
have  their  stock  on  different  terms,  supra.  When  a  part  of  the  considera- 
As  such  other  parties  could  not  avail  tion  of  a  note  is  shares  in  a  corporation 
themselves  of  a  secret  fraudulent  agree-  to  be  issued,  an  illegal  issue  or  increase 
ment,  the  defendant  could  not  have  of  the  capital  stock  will  constitute  a  de- 
been  injured  in  the  manner  alleged,  fense  to  the  note  only  upon  proof  that 
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only  the  party  originally  defrauded  vviio  can  repudiate  the 
contract.  A  purchaser  of  shares  from  a  subscriber  who 
might  have  refused  to  pay  his  subscription  on  the  ground 
that  it  was  obtained  by  fraud,  cannot  on  account  of  the 
original  fraud  have  such  shares  cancelled.' 

§  195.  Rights  of  creditors  in  cases  of  fraudulent  subscrip- 
tions.— When  the  rights  of  creditors  intervene,  the  contract 
must  be  repudiated  promptly  upon  discovering  the  fraud 
and  before  the  bankruptcy  of  the  corporation,  or  it  will  be 
binding  as  to  them,  and  the  subscriber  will  be  liable  for  the 
unpaid  balance  on  his  stock  ;^  bona  fide  creditors  being  en- 
titled to  rely  upon  the  capital  stock  of  the  corporation,  includ- 
ing the  subscriptions  of  its  members  as  security.  The  stock 
subscribed  and  owned  by  the  several  stockholders  constitutes 
the  capital  or  fund  publicly  pledged  to  all  who  deal  with 
them,  and  the  unpaid  balance  of  their  subscriptions  is  as 
tnuch  a  part  of  the  capital  pledged,  as  the  cash  actually 
paid  in.  When  that  portion  of  the  capital  represented  by 
these  unpaid  balances  is  required  to  pay  the  creditors  of 
the  corporation,  the  stockholders  cannot  be  allowed  to  re- 
fuse payment,  unless  they  show  such  an  equity  as  would 
have  entitled  them  to  a  preference  over  the  creditors  if  the 
capital  had  been  fully  paid  in.  It  is  too  late  for  such 
stockholders  to  withdraw  their  subscriptions,  or  to  defend 
themselves  from  liability,  as  against  creditors  of  the  corpo- 
ration, under  a  plea  that  their  subscriptions  were  obtained 
by  fraud  and  misrepresentation  by  an  agent  of  the  corpo- 


the  spurious  stock  cannot  be  distin-  Grisewood's  Case,  4  De  G.  &  J,  544 ; 
guished  from  the  genuine.  If  the  ille-  Cross  v.  Sackett,  3  Bosw.  617. 
gal  stock  has  been  destroyed  and  the  "  Upton  v.  Englehart,  3  Dillon,  496 ; 
plaintiff  is  able  and  willing  to  deliver  Sajfold  v.  Barnes,  39  Miss.  399 ;  Ham- 
genuine  stock  to  the  defendant  upon  ilton  v.  Grangers'  Life,  etc.,  Ins.  Co., 
his  payment  of  the  note  in  suit,  the  67  Ga.  145 ;  Oakes  v.  Turquand,  L.  R. 
defense  will  fail.  Merrill  v.  Reaver,  50  2,  H.  L.  325  ;  Stone  v.  City  &  County 
Iowa,  404.  Bank,  L.  R,  3,  C.  P.  Div.  307 ;  Pugh 
'  Duranty's    Case,    26    Beav.    268;  v.  Sherman's  Case,  L.  R.  13,  Eq.  572. 
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ration,  or  otherwise,  after  debts  have  been  incurred.^  No 
person  who,  at  the  commencement  of  the  winding  up,  is 
de  facto  a  member,  that  is,  who  has  by  a  contract  not  pre- 
viously avoided,  become  a  member,  can  withdraw  from  the 
distribution  for  the  benefit  of  the  creditors  any  part  of  the 
company's  assets,  either  by  recalling  money  paid  by  him  to 
the  company,  or  by  taking  himself  off  the  list  of  contrib- 
utories,  that  is  to  say,  by  taking  himself  out  of  the  cate- 
gory of  those  liable  to  pay  further  calls.  In  consequence 
of  the  distribution  of  assets  amongst  the  creditors,  a  mem- 
ber cannot  insist  upon  the  equity,  which  he  might  other- 
wise have  claimed,  to  be  relieved  from  his  contract  with 
the  company.*  In  Henderson  v.  The  Royal  British  Bank,^ 
Lord  Campbell,  C.  J.,  said  :  "This  was  an  application  for 
leave  to  take  out  execution  against  a  shareholder ;  and  the 
proposed  answer  to  the  application  was  that  the  share- 
holder had  been  induced  by  fraud  to  take  the  shares.  He 
had  remained  a  shareholder  for  some  time,  and  received 
dividends,  and  acted  in  all  respects  as  a  shareholder  until 
the  Royal  British  Bank  stopped  payment,  and  until  its 
bankruptcy  ;  and  he  then  gave  notice  that  he  was  no  longer 
a  shareholder,  and,  as  far  as  he  could,  disaffirmed  the  con- 
tract under  which  he  became  a  shareholder,  as  being  in- 
duced by  the  fraud  of  the  directors ;  he  demanded  back  all 
the  moneys  he  had  paid,  and,  being  a  depositor  himself,  he 
demanded  the  deposit  and  all  the  advances.  The  question 
is  whether,  if  it  were  established  that  this  fraud  had  been 
practiced  upon  him,  it  could  be  an  answer  to  this  applica- 
tion  This  is  an  application  by  a  creditor  who,  upon 

the  faith  of  the  party  who  was  then  a  shareholder,  and  who 
held  himself  out  to  the  world  as  a  shareholder,  and  being 
one,  gave  credit  to  the  bank.  He  has  obtained  judgment 
against  the  bank.     There  were  no  assets  of  the  bank  as  a 


'  Ogilvie  V.  Knox  Ins.  Co.,  22  How        '  Cotton,  L.  J.  11,  Exch.  314. 
380.  '  7  El.  &  Bl.  356. 
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company.  And  the  application  now  is  that  execution  may 
issue  against  that  party  individually.  It  would  be  mon- 
strous to  say  that  he,  having  become  a  partner  and  share- 
holder, and  having  held  himself  out  to  the  world  as  such, 
and  having  so  remained  until  the  concern  stopped  pay- 
ment, could,  by  repudiating  the  shares  on  the  ground  that 
he  had  been  defrauded,  make  himself  no  longer  a  share- 
holder, and  thus  get  rid  of  his  liability  to  the  creditors  of 
the  bank  who  had  given  credit  to  it  on  the  faith  that  he 
was  a  shareholder.  It  would  be  monstrous  injustice,  and 
contrary  to  all  principle." 

Any  secret  understanding  or  arrangement  between  the 
corporation  and  a  subscriber  impairing  the  rights  of  cred- 
itors to  look  to  the  capital  as  security,  will  be  a  fraud  upon 
them.^  A  person  taking  stock  in  a  corporation  and  thus 
voluntarily  allowing  himself  to  be  represented  to  the  world 
as  a  stockholder,  is  not  in  a  position,  when  sued  for  the 
benefit  of  creditors  of  the  corporation  for  the  balance  due 
on  such  stock,  to  deny  the  authority  of  the  corporation  to 
issue  stock  and  transact  business.  Where  papers  which 
have  color  of  compliance  with  the  statute  have  been  filed 
with  the  proper  State  officers  and  been  approved  by  them, 
but  are  in  fact  fatally  defective  as  between  the  corporation 
and  the  State,  they  are,  as  against  a  subscriber  to  the  cap- 
ital stock,  sufficient  to  constitute  a  corporation  de  facto,  if 
supported  by  proof  of  user.* 

§  196.  Rights   of  stockholders   in   undisposed-of  shares. — 

When  part  of  the  authorized  capital  stock  remains  untaken 
at  the  time  of  the  incorporation,  the  right  to  issue  the  re- 
mainder of  it  is  a  corporate  franchise  held  by  the  corpora- 
tion in  trust  for  the  corporators,  and  it  must  be  disposed 
of  for  the  benefit  of  all.      A  resolution  of  the  board  of 


=  Saffold  V.  Barnes,  39  Miss.   399 ;        '  Upton    v.     Hansbrough,    3     Biss. 
Union  Mut.  L.  Ins.  Co.  v.  Frear,  97  111.    417. 
537. 
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directors  distributing  such  shares  among  all  of  the  stock- 
holders who  are  not  in  arrears  on  shares  already  held  by 
them,  and  excluding  those  who  are,  is  ex  post  facto  and 
void.     Even  the  legislature  would  have  no  such  power,* 

When  new  stock  is  issued  which  is  entitled  equally 
with  the  existing  stock,  holders  of  the  latter  can  claim 
to  have  it  equally  distributed  ;  that  is,  they  have  a  right 
to  subscribe  for  their  proportionate  share  of  the  new 
stock.*  But  this  rule  does  not  apply  to  original  stock 
bought  in  by  the  corporation,  held  as  assets,  and  subse- 
quently reissued.^  Where  the  charter  of  a  corporation 
provides  for  an  increase  of  the  capital  stock  on  a  notice 
of  sixty  days,  during  which  any  stockholder  may  take 
additional  shares,  the  failure  of  the  stockholder  to  avail 
himself  of  the  privilege  during  the  time,  will  be  deemed 
a  waiver  of  it*  In  Miller  v.  111.  Cent.  R.R.  Co.,^  the 
plaintiff  was  the  holder  of  a  receipt  or  certificate  of  the 
Illinois  Central  Railroad  Company  for  $7,500,  to  be  re- 
paid to  him  or  his  order  with  interest  on  demand,  or 
received  in  payment  of  ten  dollars  on  each  share  of  the 
capital  stock  of  the  company,  to  be  issued  to  him  or  to  his 
assigns  whenever  the  directors  should  authorize  the  issue 
of  the  second  million  of  the  stock.  This  receipt  had  been 
assigned  to  the  plaintiff  by  indorsement  on  it,  with  the 


'  Reese,  v.  Bank  of  Montgomery  was  entitled  with  interest  on  such  ex- 
County,  31  Pa.  St.  78;  Curry  V.  Scott,  cess,  would  be  the  measure  of  damages. 
54  Id.  270.  See  Eidman  v.  Bowman,  Gray  v.  Portland  Bank,  3  Mass.  364. 
58  111.  444;  Mason  v.  Davol  Mills,  132  See  Donsman  v.  Wisconsin,  etc.,  Manf. 
Mass.  76 ;  Jones  v.  Morrison,  31  Minn.  Co.,  40  Wis.  418. 
140.  =  State   V.  Smith,  48  Vt.  266 ;  Mat- 

"  It  was   held  in   an   early  case  in  ter   of   Wheeler,   2    Abb.   Pr.   N.   S. 

Massachusetts  that  if  the  corporation  361. 

or  its  officers  refused  to  permit  a  stock-  ^  Hart  v.  St.  Charles  Street  R.R.  Co., 

holder  so  to  subscribe,  he  was  entitled  30  La.  Ann.  758,  Egan,  J.,  dissenting. 

to  a  special  action  against  the  corpo-  See  Dayton,  etc.,  R.R.  Co.  v.  Hatch,  i 

ration  for  such  refusal,  in  which  the  Disney,  84 ;  Brown  v.  Florida  Southern 

excess  of  the  market  value  above  the  R.R.  Co.,  19  Fla.  472. 

par  value  of  the  sha,res  to  which  he  '24  Barb.  312. 
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right  to  take  to  his  own  use  and  account  three  hundred 
shares  of  the  stock  to  be  issued.  The  second  million  of 
Stock  was  afterward  issued  by  the  company,  and  subse- 
quently the  company  resolved  to  issue  additional  shares. 
If  these  additional  shares  had  been  distributed  to  the  pre- 
vious holders  of  stock  in  proportion  to  their  shares,  there 
would  have  fallen  to  each  share  of  the  old  stock  one  and 
seven-eighths  shares  of  the  new,  or  to  these  three  hundred 
shares  of  old  stock,  five  hundred  and  sixty-two  shares  of 
the  new.  The  three  hundred  shares  of  stock  were  deliv- 
ered to  the  plaintiff,  but  no  part  of  the  new  stock  was  al- 
lotted to  him.  The  stock  old  and  new  was  worth  a  pre- 
mium of  about  thirty-five  per  cent.  It  was  held  that  the 
receipt  gave  the  holder  of  it  only  the  option  to  take  shares, 
and  that  he  could  not  claim  to  be  a  holder  of  such  stock 
until  he  had  elected  and  given  notice  of  his  intention  to 
take  it ;  that  his  rights  as  to  the  new  or  additional  stock 
must  depend  on  the  condition  of  things  at  the  time  such 
new  stock  was  created,  and  that  as  it  was  more  than  a 
month  afterward  that  plaintiff  became  holder  of  his  three 
hundred  shares,  he  could  not  retroactively  acquire  any 
right  to  a  distributive  share  of  the  new  stock ;  that  as  to 
the  additional  shares  of  stock,  as  soon  as  they  were  created, 
they  belonged  to  the  company,  and  were,  like  any  other 
property,  to  be  used  for  its  benefit,  and  that  no  stockholder 
could  demand  as  a  right,  that  they  should  be  divided  among 
the  stockholders  in  proportion  to  their  respective  interests. 
When  the  whole  amount  of  capital  stock  has  been  taken 
up  and  issued,  a  subscriber  who  has  not  received  any  stock 
cannot  be  compelled  to  pay  his  subscription  trusting  to  the 
president  and  directors  to  increase  the  stock.^ 

A  corporation  has  no  power  to  subscribe  for  stock,  or  to 
raise  money  to  pay  the  subscription,  unless  the  power  be 
expressly  given  by  its  charter.     Where  the  amount  to  be 


'  McCord  V.  Ohio,  etc.,  R.R.  Co.,  13  Ind.  220. 
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subscribed  was  $50,000,  the  only  means  of  raising  money 
to  meet  the  payment  was  by  issuing  bonds,  and  this  power 
was  expressly  restricted  to  $50,000,  it  was  held  that  the 
bonds  could  only  be  issued  at  par.' 

§  197.  Promise  of  payment  implied  in  subscription. — By  sub- 
scribing to  the  stock  of  a  corporation,  a  party  may  be  con- 
sidered as  accepting  a  proposition  to  take  the  number  of 
shares  indicated,  at  the  price  named.  It  is  a  sale.  The 
shares  become  vested  in  the  subscriber,  and  he  may  be 
compelled  to  pay  for  them  according  to  the  terms  of  the 
subscription.*  One  who  agrees  to  take  a  thing  which  is  the 
subject  of  price  or  compensation,  ex  vi  termini ?igreQS  to  pay 
the  price  attached.  The  subscriber  is  bound  to  pay  the 
amount  subscribed,  not  as  a  personal  obligation  for  the  cor- 
porate debts,  but  as  a  liabiHty  for  his  own  debt.^  Moreover, 
the  mutual  promises  of  the  signers  of  a  subscription  paper 
constitute  reciprocal  obligations  on  each  to  pay  the  amount 
subscribed.*     Signing  a  subscription  paper  to  defray  the 


'  Neuse  R.  Navigation  Co.v.Commrs.  112;  Dutchess  Cotton  M.  Co.  v.  Davis, 

of  Newbern,  7  Jones  N.  C.  275.  14  Id.  238.     Signing  articles  of  associ- 

'  Essex  Bridge  Co.  v.  Tuttle,  2  Vt.  ation  and  subscriptions  for  stock  under 

393  ;    Seymour  v.  Sturgess,  26  N.  Y.  an  act  creating  a  mining  company,  im- 

134;  Mobile  &  Ohio  R.R.  Co.  v.  Yan-  ports  a  promise  to  the  company  to  pay 

dal,  5  Sneed,  294;   Instone  v.   Frank-  the  amount  of  such  subscription  when 

fort  Bridge  Co.,  2  Bibb.  576.  called  in,  though  the  instrument  does 

^  Sagory  v.  Dubois,  3  Sandf.  Ch.  466 ;  not  contain  an  express  promise  to  that 

Hartford,  etc.,  R.R.  Co.  v.  Kennedy,  effect.     Carson  v.  Arctic  Mining  Co.,  5 

12  Conn.  499;  Danbury,  etc.,  R.R.  Co.  Mich.  288.     See  Heaston  v.  Cincinnati, 

v.  Wilson,   22  Id.  435 ;    Ogdensburg,  etc.,  R.R.  Co.,  16  Ind.  275 ;   Belfast, 

etc.,  R.R.  Co.  V.  Frost,  21  Barb.  541  ;  etc.,  R.R.  Co.  v.  Cottrell,  66  Me.  185  ; 

Buckfield,  etc.,  R.R.  Co.  v.  Irish,  39  Atlantic   Cotton    Mills    v.    Abbott,    9 

Me.  44 ;   Penobscot,  etc.,  R.R.  Co.  v.  Cush.  423  ;    Mechanics',   etc.,    Co.   v. 

Dunn,  lb.  588  ;    Cross  v.  Pinckneyville  Hall,  121  Mass.  272  ;  Katama  Land  Co. 

M.  Co.,  17  111.  54;  Peoria,  etc.,  R.R.  Co.  v.  Jernegan,  126  Id.  156;   Kennebec, 

V.  Elting,  lb.  429;   Griswold  v.  Peoria  etc.,  R.R.  Co.  v.  Kendall,  31  Me.  470. 

University,  26  Id.  41 ;    Chester  Glass  ^  Watkins  v.  Eames,  9  Cush.   538  ; 

Co.  v.  Dewey,  16  Mass.  94;  Palmer  v.  Ohio  Wesleyan  Female  College  v.  Hig- 

Lawrence,  3  Sandf.  161 ;  Beene  v.  Ca-  gins,   16  Ohio   St.   20.     It  makes   no 

hawba,  etc.,   R.R.   Co.,   3   Ala.  660 ;  difference  whether  the  promise  is  made 

First  Religious  Soc.  v.  Stone,  7  Johns,  to  enable  a  corporate  enterprise  to  com- 
VOL.  II. — 6 
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expense  of  repairing  a  church,  or  of  erecting  a  new  edifice, 
is  a  request  to  the  agents  of  the  corporation  to  perform  the 
acts  mentioned,  with  a  promise  to  pay  the  amount  sub- 
scribed.^ In  an  action  on  a  subscription  to  a  paper  agree- 
ing "  to  pay  the  sums  severally  subscribed  for  the  purpose 
of  erecting  an  academy,  no  payments  to  be  made  until  the 
sum  of  three  thousand  dollars  bona  fide  subscription  is 
made,"  it  was  held  that  as  soon  as  the  stipulated  amount 
was  subscribed  the  subscribers  became  an  association,  and 
the  subscription  of  each,  if  not  withdrawn  before  the  actual 
organization  of  the  company,  became  a  contract  by  each 
associate  with  his  fellows,  in  consideration  of  similar  con- 
tracts by  them,  to  contribute  to  the  common  fund  the 
amount  subscribed  by  him.^ 

A  person  who  has  subscribed  to  the  stock  of  a  corpora- 
tion will  be  liable  to  pay  the  same,  though  in  consequence 
of  the  failure  of  the  corporation  his  shares  have  become 
worthless.^  Subscribers  to  the  stock  of  a  railroad  company 
who  give  their  notes  in  payment  of  their  subscriptions,  are 
liable  thereon,  although  the  work  is  abandoned,  and  the 
road  is  never  completed.*     Where  the  stock  of  several  con- 


mence  operations  or  to  continue  them.  Ontario  R.R.  Co.  v.  Curtiss,  80  N.  Y. 

The  consideration  for  the  promise  is  219;  Caley  v.  Phila.,  etc.,  R.R.  Co.,  80 

substantially  the  same  in  both  cases.  Pa.  St.  263.    A  subscriber  will  be  liable 

Haskell  V.  Oak,  75  Me.  519;  Conrad  v.  on  his  subscription  to  the  stock  of  a 

La  Rue,  52  Mich.  83.  railroad  company  notwithstanding  the 

'  Barnes  v.  Ferine,  2  Kernan,  18.  subscriptions  are  for  separate  sections 

''Edinboro  Academy,  37  Pa.  St.  210;  of  the  road,  and  the  money  is  applied 

3  Grant,  107.     A  subscriber  cannot,  by  to  the  several  sections  indiscriminately ; 

announcing  his  withdrawal   from  the  though  work  is  begun  on  the  road  be- 

corporation,  absolve  himself  from  lia-  fore  twenty  per  cent,  required  by  the 

bility  to  pay  further  instalments  on  his  charter  has  been  paid  in  ;   though  in- 

subscription.     Selma,  etc.,  R.R.  Co.  v.  terest  has  been  allowed  subscribers  on 

Tipton,  5  Ala.  787.  payments  made ;    and  though,  by  an 

^  Battershall  v.  Davis,  31  Barb.  323 ;  amendment  of  the  charter,  the  time  for 

Dill  v.  Wabash  Valley  R.R.  Co.,  21  the  completion  of  the  road  has  been 

III.  91.  extended.     Agricultural,  etc.,  R.R.  Co. 

*  Four  Mile  Valley  R.R.  Co.  v.  Bailey,  v.  Winchester,  13  Allen,  29.    See  Wor- 

18  Ohio  St.  208.     See  Chetlain  v.  Re-  cester    R.R.   Co.  v.   Hinds,   8   Cush. 

public  Life  Ins.  Co.,  86  111.  220;  Lake  no. 
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solidating  railroad  companies  has  not  been  previously  sub- 
scribed, it  may  be  done  at  any  time  before  the  consolida- 
tion takes  place.  Subscribers  to  such  stock  are  not  released 
from  the  payment  of  their  subscriptions  by  reason  of  a  sub- 
sequent consolidation.  When  consolidation  under  the  act 
is  consummated,  a  new  corporation  is  created  which  is 
capable  of  succeeding  to  all  the  rights,  privileges,  and  fran- 
chises of  the  parties  to  the  agreement  for  consolidation,  in- 
cluding debts  due  on  account  of  subscriptions.  But  such 
succession  does  not  occur  until  the  election  of  a  board  of 
directors  of  the  new  corporation,  the  consolidating  corpora- 
tions continuing,  for  the  purpose  of  holding  and  controlling 
their  respective  rights,  until  after  the  election.^ 

Directors  have  no  power  to  release  subscribers  to  the 
stock  from  the  payment  of  their  subscriptions  without  con- 
sideration, when  it  will  operate  to  the  injury  of  the  cred- 
itors of  the  corporation.*  Where  the  directors  allow  some 
of  the  stockholders  to  settle  their  subscriptions  in  an  illegal 
manner,  the  other  stockholders  will  not  be  thereby  dis- 
charged, because  such  act  on  the  part  of  the  directors  being 
ultra  vires,  is  a  nullity,  and  will  not  prevent  the  corporation 
from  collecting  the  full  amount.^  A  subscriber  who  has 
sold  his  certificate  is  liable'  as  a  shareholder  until  the  name 
of  the  vendee  is  entered  on  the  books  of  the  corporation.* 
Where  a  person  who  pays  for  stock  in  the  notes  of  a  third 
party,  and  gives  an  order  on  the  corporation  that  upon 
payment  of  the  notes  an  equal  amount  of  stock  shall  be 
transferred  to  the  payor,  the  stock  does  not  pass  until  the 
notes  are  paid,  and  the  original  holder  will  be  liable  on  his 
subscription,  notwithstanding  the  corporation  has  renewed 


'  Mansfield,  etc.,  R.R.  Co.  v.  Brown,     L.  Ins.  Co.  v.  Frear  Stone,  etc.,  Co.,  97 
26  Ohio  St.  223.  111.  537. 

"  Zirkel  v.  Joliet  Opera  House  Co.,        ^  Macon,  etc.,  R.R.  Co.  v.  Vason,  57 
79  111.  334;   Thrasher  v.  Pike  County    Ga.  314. 

R.R.  Co.,  25  Id.  393.    See  Union  Mut.        *  Midland,  etc.,  R.R.  Co.  v.  Gordon, 

16  Mees.  &  Welsh.  804. 
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the  notes  without  his  knowledge  or  consent.^  A  person 
who  has  aided  in  obtaining  the  incorporation  of  a  company 
and  partaken  of  its  benefits  cannot  deny  its  existence  in 
order  to  escape  its  responsibilities.  A  member  of  a  mutual 
insurance  company  when  sued  on  his  deposit  note  to  meet 
a  loss  occasioned  by  fire  cannot  defend  on  the  ground  that 
he  and  his  associates  have  not  complied  with  the  provisions 
of  the  charter.^  Where  the  act  of  incorporation  provides 
that  the  capital  stock  may  be  subscribed  for  or  disposed  of 
in  whole  or  in  part  from  time  to  time  as  the  board  of  di- 
rectors may  think  proper,  the  corporation  has  power  to 
enforce  payment  on  subscriptions,  notwithstanding  all  of 
the  stock  has  not  been  subscribed.^  A  stockholder  in  a 
foreign  corporation  is  liable  to  the  corporation  or  for  its 
debts,  according  to  the  lex  domicilii  of  the  corporation ; 
or  if  under  any  other  contract,  according  to  the  lex  loci 
contractus} 

§  198.  Right   of  subscriber  to  certificate. — The  shares  of 
stock  cannot  be  issued  and   delivered  as  a  physical  act. 


'  Phoenix  W.  Co.  v.  Badger,  67  N.  Y.  the  ground  of  money  expended  at  his 

294.  request.     Farmington  Academy  v.  Al- 

'^  Trumbull  County,  etc.,  ins.  Co.  v.  len,  14  Mass.  171. 
Horner,    17   Ohio,   407;    Selma,  etc.,        'Hanover  Junction,  etc.,  R.R.  Co. 

R.R.  Co.  V.  Tipton,  5  Ala.  787 ;  Ryder  v.  Haldeman,  82  Pa.  St.  36.   The  pow- 

V.   Alton,  etc.,  R.R.  Co.,  13  III.  516.  ers  of  a  railroad  company  previous  to 

Where  an  academy  is  chartered  and  the  adoption  of  a  clause  in  the  consti- 

trustees  appointed  upon  the  faith  of  a  tution  of  a  State  that  the  legislature 

subscription  paper,  if  a  subscriber's  ac-  shall  not  authorize  subscriptions  to  the 

ceptance  of  the  legislative  grant  can  be  stock  of  a  corporation  by  counties  and 

proved,  as  if  he  is  named  or  descrip-  cities  except  as  the  constitution  pre- 

tively  included    in'  the   incorporation,  scribes,  are  not  affected  by  the  provi- 

has  acted  therein,  been  concerned  in  sion,  and  a  county  will  be  liable  on  its 

the   subsequent   proceedings,   enjoyed  subscription  if  in  accordance  with  such 

the  advantages  of  a  member,  or  paid  original  powers.     County  of  Callaway 

part  of  his  subscription  in  money,  ma-  v.  Foster,  93  U.  S.  567,  Miller,  Da- 

terials,  or  labor,  this  will  be  a  recogni-  vis,  Field,  and  Bradley,  JJ.,  dis- 

tion  of  his  promise  with  knowledge  on  senting.      See   Aspinwall  v.    Daviess 

his  part  that  expense  has  been  incurred  County,  22  How.  364;  County  of  Scot- 

and  authorize  a  recovery  against  him  land  v.  Thomas,  94  U.  S.  682. 
to  the  amount  of  his  subscription  on        *  Seymour  v.  Sturgess,  26  N.  Y.  134. 
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What  the  corporation  can  do,  and  what  under  some  cir- 
cumstances it  may  be  compelled  to  do,  is  to  issue  and  de- 
liver written  proof  of  the  existence  of  shares  and  of  the 
ownership  of  them,  usually  called  stock  certificates.  When 
shares  are  sold,  an  assignment  of  the  stock  in  writing  is 
made  by  the  former  owner  of  it  with  a  power  of  attorney 
to  transfer  it  on  the  books  of  the  corporation  which  are 
kept  for  that  purpose,  and  upon  the  production  of  that  pa- 
per the  nominated  attorney  makes  the  formal  transfer,  the 
old  certificate  is  cancelled,  and  a  new  one  is  issued  to  the 
new  owner.^  A  person  who  receives  from  the  owner  a 
certificate  of  shares  of  stock  in  a  corporation  with  a  trans- 
fer indorsed  thereon  and  a  power  of  attorney  to  transfer 
the  same,  has  not  a  legal  title  to  the  stock  so  assigned  as 
against  the  corporation,  although  when  the  certificate  was 
delivered  to  him  he  advanced  money  on  it,  but  only  an 
equitable  title,  valid  against  the  party  named  in  the  certifi- 


'  Burrall  v.  Bushwick  R.R.  Co.,  79 
N.  Y.  211.  "In  an  ordinary  partner- 
ship the  consent  of  all  the  partners  to 
the  admission  or  retirement  of  a  mem- 
ber is  necessary,  and  every  such  change 
involves  the  dissolution  of  the  old  and 
the  formation  of  a  new  partnership. 
But  in  incorporated  companies  this  is 
different.  It  is  one  of  the  leading  ob- 
jects of  an  incorporated  body  to  avoid 
the  operation  and  effect  of  this  doc- 
trine of  the  law  of  partnership.  Ac- 
cordingly, in  this  country,  shares  in 
corporations  are  universally  bought 
and  sold  without  reference  to  the  con- 
sent of  the  other  shareholders."  Dil- 
lon, J.,  in  Johnson  v.  Laflin,  5  Dillon, 
65.  In  Weston's  Case,  L.  R.  4,  Ch. 
20,  Page  Wood,  L.  J.,  said :  "  I  have 
always  understood  that  many  persons 
enter  these  companies  for  the  very  rea- 
son that  they  are  not  like  ordinary  part- 
nerships, but  they  are  partnerships 
from  which    members  can    retire  at 


once  and  free  themselves  from  respon- 
sibility at  any  time  they  please  by  go- 
ing into  the  market  and  disposing  of 
and  transferring  their  shares  without 
the  consent  of  directors  or  sharehold- 
ers or  of  anybody,  provided  only  it  is  a 
bona  fide  transaction,  by  which  I  mean 
an  out  and  out  disposal  of  the  property 
without  retaining  any  interest  in  them. 
....  It  would  be  a  very  serious  thing 
for  the  shareholders  in  one  of  these 
companies  to  be  told  that  their  shares, 
the  whole  value  of  which  consists  in 
their  being  marketable  and  passing 
freely  from  hand  to  hand,  are  to  be 
subject  to  a  clause  of  restriction  which 
they  do  not  find  in  the  articles.  And, 
I  may  add,  that  if  we  were  to  hold  that 
such  powers  were  vested  in  the  direct- 
ors, it  would  be  a  very  serious  thing 
for  them  and  would  impose  upon  them 
much  more  onerous  duties  than  any 
which  are  really  imposed  upon  them 
by  this  clause." 
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cate,  to  compel  a  transfer  of  the  shares  on  the  books  of  the 
corporation  while  they  remain  in  his  name.^  It  is  a  matter 
of  no  concern  to  the  assignor  whether  the  assignee  ever 
avails  himself  of  the  power  of  attorney  embodied  in  the 
assignment  to  have  the  stock  transferred  to  him  on  the 
books  of  the  corporation  so  that  he  may  become  the  legal 
as  well  as  the  equitable  owner.  Equity  will  give  the  as- 
signor no  relief  against  the  bona  fide  sale  of  stock  in  that 
way,  although  the  assignee  may  never  choose  to  have  the 
stock  transferred  to  him  under  the  by-laws  of  the  corpora- 
tion. As  between  the  assignor  and  assignee  it  is  a  binding 
contract  against  which  the  assignor  is  not  entitled  to  relief 
any  more  than  he  would  be  in  case  of  the  sale  of  anything- 
else  made  assignable  by  law  althoOgh  imperfectly  done. 
The  stock  owned  by  a  party  in  an  incorporated  company 
may  be  regarded  as  similar  in  its  nature  to  a  chose  in  ac- 
tion, the  equitable  title  of  which,  as  between  the  parties, 
may  be  transferred  without  observing  the  requirements  of 
the  charter  or  by-laws  of  the  corporation.*     The  certificate 


'New  York,  etc.,  R.  R.  Co.  v.  R.R.  Co.  v.  Pearce,  28  Ind.  102  ;  John- 
Schuyler,  38  Barb.  534.  It  was  said  son  v.  Albany,  etc.,  R.R.  Co.,  40  How. 
by  the  court  in  a  recent  case  in  Mary-  Pr.  193.  See  Kellogg  v.  Stockwell,  75 
land  that  when  in  order  to  create  mem-  III.  68 ;  People's  Bank  v.  Gridley,  91 
bership  transfers  of  shares  are  required  Id.  457  ;  Laing  v.  Burley,  loi  Id.  591 ; 
to  be  entered  on  the  books  of  the  cor-  Nat.  Bknk  v.  Watsontown  Bank,  105 
poration,  the  old  membership  does  not  U.  S.  217.  "  One  who,  as  a  purchaser 
wholly  cease  until  the  transfers  are  duly  or  lender,  gives  value  on  the  faith  of  a 
entered  ;  but  that,  as  between  the  as-  certificate  of  stock  authenticated  by  the 
signer  and  assignee  of  stock,  the  latter  seal  of  the  corporation  and  the  signa- 
ls the  equitable  owner  when  the  certifi-  tures  of  the  proper  officers  acquires  an 
cate  is  assigned  and  delivered  to  him.  equitable  title,  and  may  require  the  cor- 
Swift  V.  Smith,  65  Md.  428.  When  a  poration  to  transfer  the  stock  to  him  or 
certificate  of  stock  is  given  in  the  usu-  respond  in  damages  for  the  default.  It 
al  form,  the  stock  is  presumed  to  have  is  not  a  sufficient  answer  to  such  a  de- 
been  fully  paid,  and  if  not,  a  purchaser  mand  that  the  certificate  was  fraudu- 
without  notice  is  not  liable  to  credit-  lently  issued,  because  corporations  are, 
ors.  Johnson  v.  LuUman,  88  Mo.  567 ;  not  less  than  natural  persons,  answer- 
15  Mo.  App.  55.  able  for  the  conduct  of  their  agents  in 

'  Otis  v.  Gardner,  105  111.436;  Haw-  the  business  intrusted   to  their  care. 

ley  v.  Brumagim,  33  Cal.  394 ;  Payne  Nor  is  it  necessarily  conclusive  against 

v.  Elliot,  54  Id.  339 ;  Cincinnati,  etc.,  such  a  purchaser  that  the  party  from 
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is  only  evidence  of  ownership.  Its  issue  and  acceptance 
shows  an  acknowledgment  of  that  fact  by  both  parties,  but 
such  acknowledgment  may  be  inferred  from  other  facts  in 
the  absence  of  a  certificate.  A  share  of  stock  like  other 
property  may  be  sold  on  credit,  if  such  be  the  contract  of 
the  parties  and  the  usual  evidence  of  title  be  absent. 

Where,  in  addition  to  the  fact  of  subscription,  the  corpo- 
ration has  recognized  the  alleged  stockholder  as  such,  he 
will  be  deemed  a  stockholder.^  A  subscriber  is  liable  to 
an  action  on  his  refusal  to  pay,  and  the  delivery  of  the 
stock  certificate  is  not  a  condition  precedent  to  a  demand.* 
H.  executed  to  a  corporation  a  bond  by  which  he  acknowl- 
edged the  receipt  from  the  corporation  of  ten  shares  of  its 
stock,  and  agreed  within  a  time  named  to  pay  the  corpora- 


whom  he  bought  was  cognizant  of  or 
participated  in  the  fraud.  If  a  certifi- 
cate of  stock  is  not  a  negotiable  instru- 
ment, it  is  a  written  declaration  that 
the  holder  has  a  definite  share  in  the 
capital  or  profits  of  the  concern,  which, 
though  delivered  to  him,  is  intended 
for  circulation  and  virtually  addressed 
to  all  the  world,  and  third  persons  who 
are  misled  by  such  an  instrument  may 
justly  require  that  the  loss  shall  fall  on 
the  corporation  and  not  on  them.'' 
Willis  V.  Fry,  13  Phila.  33,  per  Hare, 
P.J. 

'  Wheeler  v.  Millar,  90  N.  Y.  353 ; 
Mechanics'  Bank  v.  New  York,  etc., 
R.R.  Co.,  7  Id.  (3  Seld.)  627;  New 
York,  etc.,  R.R.  Co.  v.  Schuyler,  17 
N.  Y.  592 ;  Burr  v.  Wilcox,  22  Id. 
551 ;  Chaffin  v.  Cummings,  37  Me.  76 ; 
Minneapolis  Harvester,  etc.,  Co.  v. 
Libby,  24  Minn.  337 ;  Haynes  v. 
Brown,  36  N.  H.  545 ;  Becket  v. 
Houston,  32  Ind.  393 ;  Schaeffer  v. 
Missouri  Home  Ins.  Co.,  46  Mo.  248 ; 
South  Georgia,  etc.,  R.R.  Co.  v.  Ayres, 
56  Ga.  597  ;  Clark  v.  Continental  Imp. 
Co.,  57  Ind.  135;  Cherry  v.  Frost,  7 
Lea,  Tenn.  1  ;  Bridgeport  Bank  v.  N. 


Y.  &  N.  H,  R.R.  Co.,  30  Conn.  231. 
Plaintiffs  agreed  with  defendant  that 
they  would  transfer  to  him  certain 
mining  property,  on  which  he  was,  at 
his  own  expense,  to  organize  a  stock 
company,  giving  plaintiffs  one-tenth  of 
the  stock.  The  company  was  duly  or- 
ganized, and  one-tenth  of  the  stock  as- 
signed on  the  books  of  the  company  to 
the  plaintiffs.  An  assessment  was  or- 
dered by  vote  of  the  company  on  the 
stock,  but  the  secretary  refused  to  give 
the  plaintiffs  a  certificate  of  the  stock 
unless  they  paid  the  assessment.  It 
was  held  that  the  plaintiffs  had  no 
cause  of  action  against  the  defendant, 
as  he  had  fulfilled  his  contract.  Field 
v.  Pierce,  102  Mass.  253. 

2  Fulgam  v.  Macon,  etc.,  R.R.  Co., 
44  Ga.  597 ;  Shelbyville  v.  Shelbyville, 
etc.,  T.  Co.,  I  Mete.  Ky.  54.  Where  a 
certificate  of  stock  stipulates  for  the 
payment  of  semi-annual  interest,  the 
corporation  cannot  by  a  vote,  without 
the  assent  of  the  holder,  oblige  him  to 
receive  its  bond  instead  of  money  for 
the  interest  due  on  such  certificate. 
McLaughlin  v.  Detroit,  etc.,  R.R.  Co., 
8  Mich.  100. 
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tion  $200,  or  twenty  per  cent,  of  the  par  value  of  the  stock 
as  follows  :  $50  upon  receiving  the  stock  certificate,  and 
the  balance  in  three,  six,  and  nine  months.  When  the 
bond  was  delivered,  H.  paid  $25,  and  his  name  was  entered 
on  the  books  of  the  corporation  as  a  stockholder,  and  pub- 
lished as  such,  the  latter  fact,  however,  being  unknown  to 
him.  He  made  no  other  payment,  no  certificate  of  stock 
was  delivered  or  demanded,  and  no  calls  made  upon  him 
prior  to  the  bankruptcy  of  the  corporation,  which  occurred 
a  few  months  afterward.  It  was  held  that  as  a  certificate 
was  not  necessary  to  perfect  H.'s  subscription,  its  non-de- 
livery did  not  prevent  a  recovery  in  an  action  against  him 
by  the  assignee  in  bankruptcy  for  the  unpaid  instalments.^ 
In  an  early  case  in  lyiassachusetts,  under  an  act  providing 
that  certificates  should  be  delivered  to  stockholders,  it  was 
held  that  this  might  be  compelled  in  equity,  but  that  the 
want  of  a  certificate  would  not  prejudice  a  stockholder.* 

For  the  protection  of  the  rights  of  the  lawful  owner  of 
shares,  the  corporation  is  bound  to  use  reasonable  care  in 
the  issuing  of  certificates.  If,  owing  to  the  form  of  the 
certificate,  or  otherwise,  the  corporation  has  notice  that  the 
holder  is  ncft  the  owner  of  the  shares,  and  has  no  right  to 
transfer  them,  and  the  corporation  negligently  and  wrong- 
fully issues  a  certificate  to  his  assignee,  the  corporation  will 


'  Hawley  v.   Upton,   102  U.  S.   (12  est  in  tlie  real  and  personal  property  of 

Otto)  314.  the  association  which  a  court  of  equity 

*  Chester  Glass    Co.   v.   Dewey,  16  would  protect,  and  which  could  be  sold 

Mass.  94.     Where  certain  parties  asso-  or  mortgaged  by  the  owner  like  other 

ciated  in  the  formation  of  a  joint  stock  species  of  property,  and  that  sales  or 

company  for  the  purpose  of  holding  in  pledges  of  them  had  the  effect  to  con- 

the  name  of  a  trustee,  and  impro\dng  vey  or  incumber  the  vendor's  propor- 

real  estate,  manufacturing  lumber,  etc.,  tion  of  the  joint  property,  subject  to 

and,  to   that   end,  fixed  the  nominal  the  indebtedness   of   the   association, 

amount  of  their  capital  stock,  appor-  and  the  equitable  rights  of  other  par- 

tioned  the  same,  and  issued  transfer-  ties.     Durkee  v.  Stringham,  8  Wis.  i. 

able   certificates  therefor  to   the  sev-  See  Noyes  v.  Spaulding,  27  Vt.  420  ; 

eral  parties  in  interest,  it  was  held  that  Munn  v.  Barnum,  24  Barb.  283. 
these  certificates  represented  an  inter- 
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be  liable  to  the  true  owner,  without  proof  of  fraud  or  col- 
lusion.^ Under  an  act  of  incorporation  providing  that  cer- 
tificates shall  be  signed  by  the  president  and  directors,  and 
countersigned  by  the  treasurer,  if  the  signatures  of  the  di- 
rectors be  omitted,  the  certificates  issued  without  their  au- 
thority will  be  void.^  Neither  the  corporation,  nor  its  di- 
rectors, have  the  right  to  make  and  put  on  the  market 
certificates  purporting  to  represent  capital  stock  which  has 
not  in  fact  been  subscribed  and  paid  for.  It  is  not  a  ques- 
tion of  good  faith,  or  of  honest  intention,  or  of  wise  policy, 
or  of  skilful  or  discreet  management  on  the  part  of  the 
directors,  but  one  of  power ;  and  the  transfer  of  the  illegal 
issue  may  be  enjoined,  and  the  proceeds  be  held  by  the 
court  to  protect  the  corporation  against  damages  in  favor 
of  the  holders  of  the  false  certificates,  or  to  enable  it  to  re- 
tire them.^ 

If  the  certificate  is  forged,  or  the  holder  is  not  such  bona 
fide,  so  that  he  has  no  claim  on  the  corporation,  the  vendor 
is  liable  to  the  vendee  on  the  implied  warranty  of  title. 
Where,  however,  there  has  been  a  fraudulent  issue  of  stock, 
a  bona  fide  holder  has  a  right  of  action  against  the  corpo- 
ration ;  and  the  measure  of  damages  will  be  the  market  value 
of  his  stock  at  the  time  the  transfer  was  demanded.* 


'  Loringv.  Salisbury  Mills,  125  Mass.  value.  Burton  v.  Peterson,  12  Phila. 
138.  Certificates  of  stock  which  on  397.  So,  when  a  certificate  of  stock 
their  face  are  not  distinguishable  from  has  been  stolen,  a  purchaser  of  it  in 
those  that  are  genuine,  confer  upon  good  faith  will  acquire  a  valid  title  to 
each  holder  a  prima  facie  right  as  a  the  stock  against  an  unregistered  own- 
stockholder.  New  York,  etc.,  R.R.  er.  Winter  v.  Belmont  Mining  Co., 
Co.  V.  Schuyler,  17  N.  Y.  592.  When,  53  Cal.  428.  If  the  president  and  see- 
however,  stock  is  offered  for  sale  under  retary  of  a  corporation  wrongfully  can- 
suspicious  circumstances,  the  person  to  eels  a  certificate  of  stock  the  corpora- 
whom  it  is  so  offered  is  put  on  inquiry  tion  is  liable.  Factors',  etc.,  Ins.  Co. 
and  is  chargeable  with  notice.  Ander-  v.  Marine  Dry  Dock,  etc.,  Co.,  31  La. 
son  V.  Nicholas,  28  N.  Y.  600.     Where  Ann.  149. 

one  who,  having  indorsed  a  stock  cer-  '^  Holbrook  v.  Fauquier,  etc.,  T.  Co., 

tificate  in  blank,  intrusts  it  to  an  agent  3  Cranch,  425. 

who  sells  or  pledges  it  in  fraud  of  the  '  Fisk  v.  Chicago,  Rock  Island  &  Pa- 
owner's  rights,  the   latter  cannot   re-  cific  R.R.  Co.,  53  Barb.  513. 
claim  it  from  an  innocent  holder  for  *  People's  Bank  v.  Kurtz,  99  Pa.  St. 
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§  199.  Assessments  and  calls. — Assessments,  as  understood 
in  contracts  of  subscription,  mean  a  rating  or  fixing  by 
the  board  of  directors  or  corporation  of  the  proportion 
which  each  subscriber  is  to  pay  when  notified  of  it,  and 
when  called  on.^  Courts  will  not  inquire  into  the  wisdom 
or  necessity  of  an  assessment,  or  the  motives  which  prompt 
it,  if  it  be  within  the  legitimate  authority  of  the  directors 
to  levy  it,  and  the  objects  for  which  the  company  was  in- 
corporated justify  the  expenditure  of  the  money  to  be 
raised.*  But  assessments  cannot  be  made  binding  upon 
stockholders  beyond  what  the  charter  directs  or  the  law 
applicable  to  the  subject  authorizes.^     A  general  act  pro- 


344.  If  a  corporation  issues  false  cer- 
tificates of  stock,  or  permits  fraudulent 
transfers  of  spurious  stock,  it  will  be 
liable  to  the  party  directly  deceived 
and  injured  by  the  corporation ;  and 
the  corporation  is  responsible  in  this 
respect  for  the  acts  or  negligence  of  its 
agents  while  engaged  in  its  business  to 
the  same  extent,  and  under  the  same 
circumstances  that  a  natural  person  is 
charged  with  the  acts  or  negligence  of 
his  agent.  New  York,  etc.,  R.R.  Co. 
V.  Schuyler,  34  N.  Y.  30 ;  Holbrook  v. 
N.  J.  Zinc  Co.,  57  N.  Y.  616.  Where 
the  agent  of  a  stockholder  being  author- 
ized by  him  sold  and  transferred  for  a 
valuable  consideration  the  certificate  of 
the  stock  to  A.,  and  the  original  owner 
of  the  stock  afterward  sold  it  to  B., 
who  purchased  in  good  faith  and  with- 
out notice  of  A.'s  rights,  and  the  stock 
was  transferred  to  B.  upon  the  books 
of  the  corporation  and  a  new  certificate 
issued  to  him,  it  was  held  that  the  cor- 
poration was  liable  to  A.  Strange  v. 
Houston  &  Texas  R.R.  Co.,  53  Texas, 
160,  Moore,  C.  J.,  dissenting.  See 
Cleveland,  etc.,  R.R.  Co.  v.  Robbins, 
35  Ohio  St.  483.  Where  a  party  was 
the  equitable  owner  of  shares  of  capital 
stock,  certificates  of  which  were  out- 


standing in  the  name  and  possession 
of  another  party  claiming  title,  it  was 
held  that  the  corporation  was  not 
obliged  to  decide  between  the  contend- 
ing claimants.  Nat.  Bank  of  New 
London  v.  Lake  Shore,  etc.,  R.R.  Co., 
21  Ohio  St.  221.  When  a  certificate 
is  lost,  the  owner  may  be  required  to 
give  the  corporation  a  bond  of  indem- 
nity against  loss  in  case  a  superior  title 
should  be  established.  Galveston  City 
Co.  V.  Sibley,  56  Texas,  269. 

'  Spangler  v.  Indiana,  etc.,  R.R.  Co., 
21  111.  276.  See  Worcester  T.  Co.  v. 
Willard,  5  Mass.  80 ;  Gilmore  v.  Pope, 
lb.  491. 

'  Oglesby  v.  Attrill,  105  U.  S.  605.. 
See  Bangor  Bridge  Co.  v.  McMahon, 
10  Me.  478  ;  Penobscot,  etc.,  R.R.  Co. 
V.  Dunn,  39  Id.  587  ;  Buckville  Branch 
R.R.  Co.  V.  Irish,  lb.  44 ;  Kirksey  v. 
Florida,  etc.,  P.  R.  Co.,  7  Fla.  23.  A 
city  is  not  estopped  from  denying  the 
legality  of  an  assessment  by  reason  of 
a  vote  of  the  common  council  author- 
izing the  payment  of  it,  the  vote  not 
being  a  contract.  Pike  v.  Bangor,  etc., 
P.  R.  Co.,  68  Me.  445. 

'  Great  Falls,  etc.,  R.R.  Co.  v.  Copp, 
38  N.  H.  124.  Where  a  party  agrees 
in  writing  that  on  the  execution  and 
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vided  that  the  company  should  cause  its  articles  of  associ- 
ation to  be  recorded,  and  that  thereafter  it  should  be  a  body 
politic  and  corporate.  It  was  held  that  the  recording  of 
the  articles  was  a  condition  precedent  to  the  investment  of 
the  company  with  corporate  power,  and  that  as  the  procur- 
ing of  an  assessment  to  be  made  was  a  corporate  act,  it 
could  not  be  legally  done  until  after  the  articles  of  associa- 
tion were  recorded.^  Although  an  assessment  must  be 
limited  to  the  legitimate  object  of  the  charter  and  by-laws, 
yet  a  reasonable  discretion  in  fixing  the  amount  to  be  as- 
sessed can  be  exercised,  which  may  properly  include  the 
necessary  expenses  of  collection.^ 

A  corporation  has  not  an  incidental  power  at  common 
law  to  assess  for  its  own  use  a  sum  of  money  on  the  cor- 
porators and  compel  them  by  action  to  pay  it.  To  author- 
ize such  an  assessment,  the  power  must  be  derived  from  a 
statute.^  An  act  which  authorizes  assessments  against 
stockholders  who  have  paid  the  full  amount  of  their  sub- 


delivery  to  him  of  certain   mortgage  Green  v.  Beckman,  59  Cal.  545  ;  Terry 

bonds  by  the   directors,  he  will    pay  v.  Little,   loi   U.  S.   216 ;   Walker  v. 

specified  assessments,  the   delivery  of  Lewis,  49  Texas,  123  ;  Spense  v.  Iowa 

the  bonds  is  a  condition  precedent  to  Valley,  etc.,  Co.,  36  Iowa,  407  ;  Jones 

the  payment  of  the  assessments.     Bel-  v.  Jarman,  34  Ark.    323  ;    Woods    v. 

fast,   etc.,   R.  Co.  v.   Moore,   60   Me.  Hicks,  7  Lea,  40.     Certain  persons,  in- 

561.  eluding  the  defendant,  agreed  to  take, 

'  Mclntire  v.  McLain,  etc.,  Asso.,  40  and  pay  for  stock  in  a  company  to  he. 

Ind.  104.  organized  agreeably  to  the  provisions 

'  Jones  V.  Sisson,  6  Gray,  288.    If  as-  of  the  statute,  and,  before  applying  to? 

sessments  are  levied  by  virtue  of  a  by-  the  attorney-general  for  his  certificate,, 

law,   a  stockholder,   who   assisted    in  voted  for  one  assessment,  and  for  an- 

framing  the  by-law  and  voted  for  its  other  after  such  certificate  had  been: 

adoption,  is  estopped  from  questioning  refused.     Subsequently  a  portion  of  the 

it.     Willamette  Freighting  Co.  V.  Stan-  subscribers,  without  the   concurrence 

nus,  4  Oregon,  261.  of  the  defendant,  procured  the  passage 

^  Andover,    etc.,   T.   Co.    v.   Guild,  of  an  act  of  incorporation  to  effectuate 

supra;  Katama  Land  Co.  v.  Jernegan,  the    purpose    originally  contemplated. 

126  Mass.  155.     See  Dewey  v.  St.  Al-  It  was  held  that  the  company  so  incor- 

bans  Trust  Co.,  59  Vt.  332  ;  Gardner  v.  porated  could  not  enforce  the  payment 

Hope  Ins.  Co.,  9  R.  I.  194;  Salt  Lake  of    the    assessments    previously    laid 

City  Nat.  Bank  v.  Hendrickson,  40  N.  against  the  defendant.     Richmond  F. 

J.  52  ;  Smith  v.  Huckabee,  53  Ala.  igj  ;  Assoc,  v.  Clarke,  61  Me.  351. 


9.2  SUBSCRIPTIONS    FOR,    ASSESSMENTS    UPON,  §   1 99 

scriptions,  and  who,  by  the  charter  of  the  corporation  or 
the  laws  under  which  it  is  organized,  are  not  individually 
liable  for  its  debts,  has  been  held  unconstitutional.^  No 
further  assessment  can  be  imposed  upon  paid  stock  without 
special  authority.^  A  clause  in  the  charter  that  the  shares 
shall  not  be  subject  to  assessment  after  the  amount  of  cap- 
ital stock  has  been  realized  except  in  equal  proportions  and 
by  consent,  authorizes  a  further  assessment  only  upon  com- 
pliance with  those  conditions.  Such  an  assessment  can  be 
made  at  a  special  meeting  only  when  notice  of  the  meeting 
and  its  object  has  been  given  to  the  stockholders.  An  as- 
sent to  one  illegal  assessment  will  not  be  a  ground  for  pre- 
suming another,  so  as  to  make  it  binding  by  way  of  con- 
tract.^ 

After  the  number  of  shares  of  which  the  stock  is  to 
consist  is  determined,  which,  if  not  fixed  by  the  charter, 
must  be  done  by  the  directors  or  the  stockholders,  and  the 
required  amount  of  subscriptions  obtained,  the  board  of 
directors  has  in  general  power  to  levy  assessments  upon  the 
unpaid  stock  so  subscribed.*     When  the  charter  of  a  cor- 


^  Ireland  v.  Palestine,  etc.,  T.  Co.,  19  amendment  authorizing  an  assessment 

Ohio  St.  369 ;  Zabriskie  v.  Cincinnati,  on  the  paid-up  shares  of  an  insurance 

etc.,  R.R.  Co.,  23  How.  381 ;  State  v.  company  to  make  good  its  losses,  is 

MorristownF.  Assoc,  3Zab.  195.    The  valid.     Gardner  v.  Hope  Ins.  Co.,  9  R. 

pews  of  a  church  were,  by  a  vote  of  I.  194.    In  California,  stock  may  be  as- 

the  corporation,  sold  free  from    rent,  sessed  after  it  is  fully  paid  up.     Santa 

O.  bought  and  occupied  a  pew.    It  was  Cruz   R.R.  Co.  v.  Spreckels,  65  Cal. 

held  that  this  did  not  render  him  per-  193.     In  Pennsylvania,  the  act  of  April 

sonally  liable  on  assessments  on  pews  29,  1874,  conferred  upon  corporations 

to  defray  the  expenses  of  the  church,  a  right  to  assess  upon  each  share  ot 

First  Presb.  Cong.  v.  Quackenbush,  10  stock  such  sums  of  money  as  the  cor- 

Johns.  217.  poration  might  think  proper,  not  to  ex- 

'  Gardner  v.  Hope  Ins.  Co.,  9  R.  I.  ceed,  in  the  whole,  the  amount  at  which 

194.  each  share  was  originally  limited.    The 

'  Windham,  etc.,  Inst.  v.  Sprague,  43  assessment  thus  authorized,  is  not  a 

Vt.  502 ;  Inhabs.  of  Norton  v.  Hodges,  part  of  the  subscription  money  to  be 

ICO  Mass.  241 ;  Chase  v.  Lord,  77  N.  paid  for  the  shares,  but  in  addition  to 

Y.  I ;  French  v.  Teschemaker,  24  Cal.  and  independent  of  the  capital  raised 

518  ;  Atlantic  De  Laine  Co.  v.  Mason,  by  the  sale  of  the  shares.     Price's  Ap- 

5  R.  I.  463.    When  the  legislature  has  peal,  106  Pa.  St.  421. 

reserved  the  power  to  alter,  amend,  or  ^  Somerset  R.R.  Co.  v.  Clarke,   61 

repeal    the   charter  at   pleasure,    an  Me.  379 ;  Willamette  Freighting  Co.  v. 
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poration  prescribes  a  limit  to  the  shares  of  its  capital  stock, 
the  number  to  be  determined  from  time  to  time  by  the  di- 
rectors, an  assessment  which  is  levied  before  the  directors 
have  fixed  the  number  of  shares  cannot  be  enforced.^  It  is, 
of  course,  the  same  when  the  number  of  the  shares  is  to  be 
fixed  by  vote  or  by-law  passed  conformably  to  the  charter.* 
When  the  number  of  shares  into  which  the  capital  stock 
shall  be  divided  is  determined  by  the  charter,  in  the  absence 
of  a  provision  that  assessments  may  be  levied  before  the 
entire  stock  is  taken,  a  subscriber  cannot  be  charged  upon 
his  subscription  until  the  whole  capital  stock  has  been  sub- 
scribed, unless  he  has  by  his  acts  waived  his  right  to  insist 
upon  that  condition.®  The  charter  of  a  railroad  company 
declared  that  no  instalment  on  subscriptions  to  stock,  after 
the  first,  should  be  called  for  until  at  least  $500,000  of  the 
capital  stock  had  been  subscribed.  After  subscriptions  to 
the  amount  of  $200,000  had  been  made,  a  contractor  agreed 
with  the  company  to  construct  a  portion  of  the  road  and 
to  receive  in  part  payment  stock  to  the  amount  of  $300,000. 


Stannus,  4  Oregon,  261 ;  Grosse  Isle  tinental  T.  Co.  v.  Valentine,  10  Pick. 

Hotel  Co.  V.  Panson,  42  N.  J.  10.     See  142  ;  Peoria,  etc.,  R.R.  Co.  v.  Preston, 

Richmond  F.  Assoc.  T.  Clarke,  j«^ra  /  35  Iowa,  116;  Selma,  etc.,  R.R.  Co. 

Selma,  etc.,  R.R.  Co.  v.  Anderson,  51  v.  Anderson,  51  Miss.  829;  Mass.  Iron 

Miss.  829 ;  Hunt  V.  Kansas,  etc.,  Bridge  Co.  v.  Hooper,  7  Cush.   183;  Lewey's 

Co.,  II   Kans.  412;  Peoria,  etc.,  R.R.  Island  R.R.  Co.  v.  Bolton, 48  Me.  451  ; 

Co.  V.  Preston,  35  Iowa,  115  ;  Wells  v.  Hamilton,  etc.,  P.   R.  Co.  v.   Rice,  7 

Rodgers,  50  Mich.  294.  Barb.  1 57  ;  Hughes  v.  Antietam  Manf. 

=  Troy,  etc.,  R.R.  Co.  v.  Newton,  8  Co.,  34  Md.  316.  See  North  Safford 
Gray,  596  ;  Worcester,  etc.,  R.R.  Co.  Steel,  etc.,  Co.  v.  Ward.L.  R.  3,  Exch. 
V.  Hinds,  8  Cush.  no;  Cabot,  etc.,  172.  Subscriptions  to  the  entire  amount 
Bridge  v.  Chapin,  6  Id.  50 ;  Oldtown,  of  stock  of  a  corporation  is  not  a  con- 
etc,  R.R.  Co.  V.  Veazie,  39  Me.  571  ;  dition  precedent  to  legal  corporate  ex- 
Somerset,  etc.,  R.R.  Co.  V.  Cushing,  istence  in  Oregon,  the  doctrine  under 
45  Id.  524.  the  general  incorporation  laws  of  that 

^  Allman  V.  Havana,  etc.,  R.R.  Co.,  Statebeingthat  whenever  a  corporation 

88  111.  521;   Stoneham   Branch   R.R.  is  so  organized   as    to  be  capable  of 

Co.  V.  Gould,  2  Gray,  277  ;  Salem  Mill  prosecuting  its  business,  it  has  power 

Dam  V.  Ropes,  6  Pick.  23.  through  its  board  of  directors  to  levy 

*  New  Haven  Cent.  R.R.  Co.  v.  John-  assessments.     Oregon  Cent.  R.R.  Co. 

son,  30  N.  H.  390;  Contocook  Valley  v.  Scoggin,  3  Oregon,  161 ;  Willamette 

R.R.  Co.  V.  Barker,  32  Id.  363 ;  Con-  Freighting  Co.  v.  Stannus,  4  Id.  261. 
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It  was  held  that  such  agreement  was  not  a  subscription 
within  the  charter,  and  that  bona  fide  subscribers  were  en- 
titled to  require  that  subscriptions  like  their  own  to  the 
amount  of  $500,000  should  be  made  before  they  should  be 
liable  for  further  instalments.^  An  act  of  incorporation 
provided  that  the  members  might  divide  the  capital  stock 
into  as  many  shares  as  they  thought  proper.  By  the  sub- 
scription paper  the  capital  stock  was  divided  into  five  hun- 
dred shares  of  $100  each  ;  but  only  one  hundred  and  thirty- 
eight  shares  were  subscribed.  It  was  held  that  no  assessment 
for  the  general  purposes  of  the  corporation  could  be  legally 
made  until  all  of  the  shares  were  taken.^  Where  the  amount 
of  capital  stock  is  not  fixed  by  charter  or  statute,  but  there 
is  a  provision  of  law  determining  the  minimum  and  maxi- 
mum limit  of  the  number  of  shares,  assessments,  when  the 
subscription  is  between  those  limits,  will  be  enforced.^ 
Under  a  charter  directing  by  whom  assessments  shall  be 
m,ade,  the  power  cannot  be  delegated.*  When,  however,  the 
charter  provides  that  the  stockholders  may  issue  calls  for 
instalments  on  the  stock,  and  that  after  the  corporation  is  or- 


"N.  Y.,  etc.,  R.R.   Co.  v.  Hunt,  39  *  Silver  Hook  Road  v.  Greene,    12 

Conn.  75.  R.I.  164;  Rutland,  etc.,  R.R.  Co.  v. 

''Littleton  Manf.  Co.  v.  Parker,  14  Thrall,   35   Vt.    536;    Farmers'   Mut. 

N.  H.  543.  Ins.  Co.  v.   Chase,  56  N.  H.  341  ;  Ma- 

'  Penobscot,  etc.,  R.R.  Co.  v.  Bart-  con,  etc.,  R.R.  Co.  v.  Vason,  57  Ga. 
lett,  12  Gray,  244  ;  Penobscot  R.R.  Co.  314 ;  Banet  v.  Alton,  etc.,  R.R.  Co.,  13 
V.  Dummer,  40  Me.  172.  When  the  111.  513;  Spangler  v.  Ind.,  etc.,  R.R. 
articles  contemplate  the  commence-  Co.,  21  Id.  276 ;  People's  Mut.  Ins. 
ment  of  business  as  soon  as  a  specified  Co.  v.  Weslcott,  14  Gray,  440  ;  Pike  v. 
amount,  less  than  the  whole  capital  Bangor,  etc.,  R.R.  Co.,  68  Me.  445. 
stock,  is  subscribed,  the  company  may  Where  on  the  failure  of  shareholders  to 
call  for  instalments  as  soon  as  that  pay  legal  assessments,  an  act  author- 
amount  is  subscribed.  Nichols  v.  Bur-  izes  a  sale  of  the  shares  and  a  recovery 
lington,  etc.,  P.  R.  Co.,  4  Greene,  Iowa,  of  the  balance  remaining  unpaid,  the 
42.  Where  the  terms  of  subscription  sale  must  be  made  in  strict  conformity 
are  that  not  more  than  five  dollars  a  with  the  statute.  If  the  sale  is  directed 
share  shall  be  assessed  at  one  time,  to  be  made  by  an  order  of  the  directors, 
several  assessments  may  be  voted  for  they  cannot  delegate  their  power  in  this 
at  one  time  if  payable  at  different  times,  respect.  York,  etc.,  P.  R.  Co.  v.  Ritchie, 
Penobscot  v.  Dummer,  supra.  40  Me.  425. 
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ganized  they  may  elect  directors  to  manage  the  corporate 
business,  they  may,  by  resolution,  authorize  the  directors  to 
issue  calls. ^  A  clause  in  the  corporation  act  of  Massachu- 
setts of  1809  provided  that  a  corporation  might,  from  time 
to  time,  at  any  legal  meeting  called  for  the  purpose,  assess 
upon  each  share  such  sum  or  sums  of  money  as  should  be 
judged  by  the  corporation  to  be  necessary.  It  was  held 
that  this  vested  in  the  corporation  exclusive  power  to  lay 
assessments,  which  could  not  be  delegated  to  the  directors, 
and  that  a  by-law  authorizing  the  directors  to  take  care  of 
the  interests  and  manage  the  concerns  of  the  corporation, 
did  not  admit  of  an  interpretation  which  would  include  any 
such  delegation  of  authority. ** 

A  provision  in  the  subscription  and  stock  certificate  that 
the  balance  due  on  the  stock  is  to  be  paid  on  the  call  of 
the  directors  when  ordered  by  a  vote  of  the  majority  of  the 
stockholders,  does  not  prevent  this  power  being  exercised 
by  the  courts.  After  the  commencement  of  proceedings 
in  bankruptcy  against  a  corporation,  the  court  can,  by  vir- 
tue of  its  authority,  make  or  direct  any  assessment  or  call 
necessary  for  or  preliminary  to  the  collection  of  the  assets, 
as  fully  as  the  directors  or  stockholders  might  have  done  if 
the  corporation  had  not  gone  into  bankruptcy.^ 

When  the  time  and  manner  of  making  payment  is  left 
wholly  in  the  discretion  of  the  directors,  they  may  call  for 
the  whole  amount  subscribed,  or  permit  it  to  be  paid  in  in- 
stalments.^ 

'  Rives  V.  Montgomery  South  P.  R.  the  statute  must  be  strictly  complied 

Co.,  30  Ala.  92.  with.     If  the  assessment  is  illegal,  a 

'  Winsor,  ex  parte,  3  Story,  411.  sale  of  the  stock  will  be  void.     Lewey's 

'  Upton  V.  Hansbrough,  3  Biss.  417.  Island  R.R.  Co.  v.  Bolton,  48  Me.  451. 

When  the  owner  of  shares  has  neglected  ^  Hann  v.  Mulberry  Gravel  Road  Co., 

to  pay  legal  assessments  and  the  shares  33  Ind.  103.    In  this  case,  by  the  terms 

have  been  sold  and  transferred  by  the  of  subscription  payment  was  to  be  made 

corporation  to  another  person  accord-  in  such  instalments  as  might  be  called 

ing  to  law,  in  order  to   maintain   an  for  by  the  directors ;  but  the  statute 

action    for    the    deficiency  upon    the  under  which  the  corporation  was  or- 

ground  of  statute  liability,  the  terms  of  ganized  authorized  the  directors  to  re- 
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§   200 


§  200.  Notice  of  calls. — When  the  time  and  place  of  pay- 
ment are  stated  in  the  subscription,  and  the  charter  does 
not  provide  that  notice  of  a  call  for  the  amount  payable  on 
an  assessment  shall  be  given,  a  subscriber  will  be  liable 
therefor  without  any  notice  of  a  call  for  the  same.^  Articles 
of  association  provided  that  the  capitail  stock  should  be 
called  in  at  such  times  and  in  such  manner  as  might  from 
time  to  time  be  determined  by  the  board  of  directors.  By 
another  clause  the  subscribers  agreed  to  pay  to  the  associ- 
ation the  sum  of  $ioo  for  each  share  subscribed  in  the  man- 
ner specified  in  the  articles  of  association.  It  was  held  that 
the  defendant  was  liable  on  calls  for  instalments  without 


quire  payments  "  at  such  times  and  in 
such  proportions  as  they  should  see 
fit."  It  was  held  that  the  directors 
might  require  the  subscription  to  be 
paid  at  one  time,  or  might  divide  it  into 
such  instalments  as  to  them  seemed 
proper.  When  the  charter  provides 
that  all  assessments  shall  be  determined 
by  the  directors,  and  lays  down  rules 
for  the  guidance  of  the  directors  in  their 
determination,  if  the  assessments  are 
made  according  to  the  charter  and  by- 
laws, this  is  sufficient  to  make  an  assess- 
ment payable.  Atlantic  F.  Ins.  Co.  v. 
Sanders,  36  N.  H.  252.  A  subscriber 
to  stock  when  sued  on  his  subscription 
cannot  object  that  the  board  of  direct- 
ors making  the  call  was  elected  out  of 
the  limits  of  the  State.  The  directors 
having  accepted  their  offices  and  acted 
under  their  election,  they  become  direct- 
ors de  facto,  and  their  authority  to  act 
in  behalf  of  the  corporation  cannot  be 
questioned  in  a  collateral  suit  without 
showing  a  judgment  of  ouster  against 
them  in  a  direct  proceeding  by  the  gov- 
ernment. Ohio  &  Miss.  R.R.  Co.  v. 
McPherson,  35  Mo.  13.  Bates,  J., 
dissenting,  said  :  "  The  persons  who 
made  the  last  call  were  not  directors, 
the  pretended  election  of  them  being  an 


absolute  nullity.  There  is  nothing  in 
the  whole  case  which  tends  to  show 
that  the  defendant  in  any  manner,  at 
any  time  or  place,  ever  recognized  them 
as  directors.  He  recognized  the  exist- 
ence of  the  corporation,  and  is  estopped 
from  denying  it ;  but  he  did  not  recog- 
nize those  persons  as  directors,  and  the 
acts  of  other  persons  without  his  con- 
sent cannot  bind  him." 

1  Wilson  V.  Wills  Valley  R.R.  Co., 
33  Ga.  466  ;  Eppes  v.  Miss.,  etc.,  R.R. 
Co.,  35  Ala.  30 ;  Smith  v.  Plank  R.  Co., 
lb.  650  ;  Smith  v.  Ind.,  etc.,  R.R.  Co., 
12  Ind.  61  ;  Eakright  v.  Logansport, 
etc.,  R.R.  Co.,  13  Id.  404;  Peake  v. 
Wabash  R.R.  Co.,  18  111.  88  ;  Waukon, 
etc.,  R.R.  Co.  V.  Dwyer,  49  Iowa,  121 ; 
Penobscot  R.R.  Co.  v.  Dummer,  40  Me. 
172;  Lake  Ontario  R.R.  Co.v.  Mason, 
l6  N.  Y.  481  ;  Phoenix  Warehousing 
Co.  V.  Badger,  67  Id.  294.  See  Alabama, 
etc.,  R.R.  Co.  V.  Rowley,  9  Fla.  508  ; 
Estell  V.  Knightstown,  etc.,  Co.,  41  Ind. 
174;  Braddock  V.  Phila.,  etc.,  R.R.  Co., 
45  N.  J.  363  ;  Cheraw,  etc.,  R.R.  Co.  v. 
Garland,  14  S.  C.  63;  Glenn  v.  Will- 
iams, 60  Md.  93  ;  Sanger  v.  Upton,  91 
U.  S.  56  ;  Hatch  v.  Dana,  loi  Id.  205  ; 
Scoville  V.  Thayer,  105  Id.  143. 
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notice,  though  the  statutory  notice  of  thirty  days  might 
have  been  required  to  enforce  a  forfeiture.^  The  general 
rule  that  where  the  law  requires  notice  to  be  given  to  a 
party  to  fix  his  liability,  and  the  mode  of  giving  such  notice 
is  not  prescribed,  it  must  be  personal,  does  not  apply  to  the 
case  of  a  defaulting  subscriber,  when  personal  notice  is  not 
required  by  the  charter  or  by  the  terms  of  subscription.^ 
Where  no  particular  mode  of  giving  notice  of  assessments 
is  prescribed,  notice  to  each  individual  assessed  through  a 
circular,  if  seasonably  given,  will  be  sufficient.^  The  same 
is  true  of  pubhcation  in  a  newspaper.*  If  the  payment  is 
to  be  partly  in  produce,  and  no  place  is  specified  at  which 
to  deliver  it,  the  notice  must  be  personal.*  When  the 
statute  specifies  how  a  demand  shall  be  made  for  the  pay- 
ment of  instalments  the  provisions  of  the  act  in  this  respect 
must  be  strictly  complied  with.  If,  for  instance,  it  directs 
that  there  shall  be  a  personal  demand,  a  written  notice 
through  the  mail  will  not  be  sufficient.^  So,  if  the  charter 
requires  a  particular  notice  to  be  given  a  specified  number 
of  days  before  instalments  are  payable,  the  corporation 
must  show  compliance.''     When  a  subscriber  has  received 


'  Eastern  P.  R.  Co.  v.  Vaughan,  20  and  obtain  information  in  relation  to 

Barb.    155.     When   a  subscriber  has  its   proceedings   either   through   their 

notice  that  an  instalment  on  his  stock  own  inquiries,  or  the  communications 

is  due,  no  demand  by  the  corporation  of  friends  resident  at  or  near  its  office 

is  necessary.     Winter  v.  Muscogee  R.  of  business,   or  from   publications   in 

R.  Co.,  1 1  Ga.  438.  newspapers  edited  in  its  vicinity.     The 

'  Grubbs  v.  Vicksburg,  etc.,  R.R.  Co.,  substitution  of  such  newspaper  publi- 

50  Ala.  398.  cations  in  lieu  of  personal  notice  has  so 

*  Jones  V.  Sisson,  6  Gray,  288.  long  been  a  universal  usage,  and  of 

*  Hall  V.  U.  S.  Ins.  Co.,  5  Gill,  484.  notoriety  equal  to  that  of  the  publica- 
In  this  case  the  capital  stock  was  di-  tion  of  newspapers  themselves,  that  the 
vided  into  ten  thousand  shares.  The  custom  of  doing  so  has  become  a  part 
court  remarked  that  no  proportionate  of  the  law  of  the  land."     lb. 

object  would  be  attained  for  the  great  '  Essex  Bridge  Co.  v.  Tuttle,  2  Vt. 

inconvenience,  labor,  and  expense  inci-  393. 

dent  to  personal  notification  conceding  "  Hughes  v.  Antietam  Manf,  Co.,  34 

it  to  be  practicable.  "  Persons  who  are  Md.  316. 

stockholders  in  such  a  corporation  are  '  Macon,  etc.,  R.R.  Co.  v.  Vason,  57 

not  inattentive  to  the  concerns  thereof,  Ga.  314;  Miss.,  etc.,  R.R.  Co.  y.  Gas- 
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notice  of  a  call,  a  provision  requiring  a  different  notice  has 
been  held  merely  directory.^  Notice  of  a  call  on  stock- 
holders to  pay  their  subscriptions  is  necessary  to  subject 
them  to  a  prescribed  penalty  for  non-payment.^  If  the 
time  of  payment  is  fixed  by  the  terms  of  the  subscription, 
it  dispenses  with  the  necessity  of  exercising  the  power  con- 
ferred upon  the  directors  to  make  the  call  and  fix  the  time.' 
But  when  the  corporation  has  the  right  to  determine  the 
time  of  payments  on  subscriptions,  a  subscriber  is  entitled 
to  notice  of  the  time  before  an  action  can  be  maintained  to 
recover  on  the  contract*  Where  subscriptions  are  payable 
in  a  certain  time  after  a  call,  the  subscriber  is  entitled  to  a 
notice  for  that  length  of  time.^  A  call  for  instalments 
on  stock  made  by  one  of  two  or  more  consolidated  com- 
panies, continues  to  operate  for  the  benefit  of  the  new 
company  as  successor  to  all  the  rights  of  the  old  ones.*  A 
call  for  the  first  instalment  on  the  stock  is  sufficient  notice 
that  the  requisite  amount  of  stock  has  been  subscribed.^ 
When  a  subscriber  upon  being  notified  that  an  instalment 


ter,  20  Ark.  455.  Where  the  charter  '^  Grubb  v.  Mahoning  Nav.  Co.,  14 
requires  as  a  condition  precedent  to  Pa.  St.  302.  A  provision  of  a  by-law 
suits  for  instalments  due  on  stock  that  that  ten  per  cent,  should,  upon  sub- 
there  shall  be  previous  notice,  and  there  scription,  be  payable,  or  the  subscrip- 
is  no  waiver  of  the  condition,  notice  tion  be  void,  was  held  to  mean,  not 
must  be  given  ;  but  not,  with  reference  that  each  subscriber  was  obliged  act- 
to  such  suits,  under  a  law  providing  ually  to  pay  his  ten  per  cent.,  but  that 
that  there  shall  be  notice  or  personal  this  amount  should,  upon  subscription, 
demand  before  a  proceeding  to  forfeit  become  due  and  payable  whenever  the 
the  stock.  Heaston  v.  Cincinnati,  etc.,  corporation  called  for  it.  Kscataqua 
R.R.  Co.,  16  Ind.  275  ;  Smith  v.  Indi-  F.  Co.  v.  Jones,  39  N.  H.  491. 
ana,  etc.,  R.R.Co.,12  Id.  61;  Jackson  v.  '  Estell  v.  Knightstown,  etc.,  T.  Co., 
Crawfordsville,  etc.,  R.R.  Co., 11  Id.  61.  41  Ind.  174. 

'  Lexington,  etc.,  R.R.  Co.  v.  Chand-  *  Wear  v.  Jacksonville,  etc.,  R.R.  Co., 

ler,  13  Mete.  31 1  ;  Miss.,  etc.,  R.R.  Co.,  24  111.  593. 

v.  Caster,  20  Ark.  455.     A  mistake  of  '  Cole  v.  Joliet  Opera  House  Co.,  79 

the  corporate  name  in  giving  notice  of  111.  96. 

a  call  on  the  stockholders  for  their  in-  '  Mansfield,  etc.,  R.R.  Co.  v.  Stout, 

stalments,  is  immaterial.     Gray  v.  Mo-  26  Ohio  St.  241. 

nongahela  Nav.  Co.,  2  Watts  &  Serg.  ''  Harlem  Canal  Co.  v.  Seixas,  2  Hall, 

156.     See  Danbury,  etc.,  R.R.  Co.  v.  504. 
Wilson,  22  Conn.  435. 
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is  payable,  replies  that  he  is  not  a  stockholder,  it  is  a  waiver 
by  him  of  notice  of  future  calls,  and  operates  as  if  the  sub- 
sequent notices  were  regularly  given. ^  A  notice  of  the  sale 
of  shares  for  the  non-payment  of  assessments  should  specify 
the  time  and  place  of  sale,  and  be  given  a  reasonable  length 
of  time  beforehand.* 

§  201.  Insufficient  objections  to  payment  of  subscription. — 
One  who  contracts  with  a  corporation  cannot  defend  him- 
self against  a  claim  on  such  contract  in  a  suit  by  the  corpo- 
ration, by  alleging  irregularity  in  its  organization.  The 
same  rule  applies  in  the  case  of  a  subscription  to  the  capital 
stock  in  an  organization  which  has  attempted  irregularly  to 
constitute  itself  a  corporation  and  has  acted  as  such ;  and 
also  to  the  increasing  of  the  stock  of  a  corporation  when 
the  question  arises  upon  the  payment  of  a  subscription  for 
stock  forming  a  part  of  such  increase.^  A  person  after 
subscribing  for  stock  in  a  corporation,  and  enjoying  the 
privileges  of  membership,  is  not  in  a  position  to  interpose 
as  a  defense  to  an  action  for  assessments,  the  illegality  of 
the  corporate  organization.*  Where  a  subscriber  was  a 
party  to,  and  co-operated  actively  with,  the  other  subscribers 
and  the  commissioners  in  the  organization  of  a  corpora- 
tion, accepted  the  office  of  director,  and  by  this  and  other 
conduct,  induced  other  subscriptions,  it  was  held  that  he 
was  estopped  from  denying  the  rightfulness  of  such  con- 
duct, or  his  liability  on  his  subscription,  on  the  plea  of  in- 


'  Cass  V.  Pittsburg,  etc.,  R.R.  Co.,  80  Pratt,  40  Me.  447  ;  Lewey's,  etc.,  P.  R. 

Pa.  St.  31.    Where  one  sells  shares  of  Co.  v.  Bolton,  48  Id.  451. 

stock  for  which  the  corporation  has  not  ^  Chubb  v.  Upton,  95  U.  S.  665,  and 

yet  issued  certificates,  he  will  not  be  cases  cited ;    Swartwout  v.  Mich.  Air 

obliged    to     pay    assessments    subse-  Line   E.R.  Co.,  24  Mich.  389;  Rice  v. 

quently  called.     In  such  case,  the  trans-  Rock  Island  R.R.  Co.,  21  111.  93  ;  111.  G. 

fer   of  the   property  as    between   the  T.  R.R.  Co.  v.  Cook,  79  Id.  237  ;  Miss., 

parties  is  effected  by  the  bill  of  sale,  etc.,  R.R.  Co.  v.  Cross,  20  Ark.  443. 

Bingham  V.  Mead,  10  Allen,  245.  *  Hill  v.  Reed,  16  Barb.  280;  Phce- 

^  Lexington  R.R.  Co.  v.  Staples,  5  nix  Warehousing  Co.  v.  Badger,  (>•]  N.  • 

Gray,  520;    York,  etc.,   R.R.   Co.   v.  Y.  294. 
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formality  in  the  organization  of  the  corporation.^  An  act 
provided  that  when  six  hundred  shares  had  been  subscribed, 
the  commissioners  should  certify  the  fact  to  the  governor, 
who  should  thereupon  incorporate  a  company  "by  the 
name  of,"  etc.  On  the  trial  the  company  admitted  that 
three  hundred  shares  of  the  subscriptions  were  fictitious. 
It  was  held  that  as  the  defendant  accepted  the  charter, 
acted  under  it,  was  one  of  those  who  advertised  an  election 
for  managers,  and  voted  by  proxy,  he  ought  not  to  be 
heard  against  the  payment  of  his  subscription.*  But  al- 
though when  there  is  a  law  in  force  authorizing  the  organ- 
ization of  corporations,  a  person  who  contracts  with  a 
corporate  body  is  estopped,  in  an  action  on  such  contract, 
to  deny  the  existence  of  the  corporation,  yet  if  an  organ- 
ization is  completed  when  there  is  no  law,  or  an  unconsti- 
tutional one,  authorizing  it,  the  doctrine  of  estoppel  does 
not  apply.^  Illegality  or  irregularity  in  the  election  of 
directors  cannot  be  pleaded  as  a  defense  to  an  action  by 
the  corporation  to  collect  a  subscription.*  That  the  offi- 
cers of  a  corporation  have  mismanaged  its  affairs,  or  made 
foolish  bargains,  will  not  release  subscribers ;  ^  nor  the 
mere  fact  that  a  railroad  has  not    been,  and    may  never 


'  Danbury,  etc.,  R.R.  Co.  v.  Wilson,  metz  v.  Versailles,  etc.,  T.  Co.  57  Id. 

22  Conn.  435.     See  Graff  v.  Pittsburg,  457  ;  Eastern  P.  R.  Co.  v.  Vaughan, 

etc.,  R.R.  Co.,  31   Pa.  St.  489;  Ohio,  14  N,  Y.  546  ;  Cent.  P.  R.  Co.v.Clem- 

etc,  R.R.  Co.  V.  McPherson,  35  Mo.  13.  ens,  16  Mo.  359. 

^  Centre,  etc.,  T.  Co.  v.  McConaby,  '  Chetlain  v.  Republic  Life  Ins.  Co., 

16  Serg.  &  Rawle,  140.     See  Com.  v.  86111. 220;  Hornaday  v.  Ind.,  etc.,  R.R. 

Union  Ins.  Co.,  5  Mass.  230  ;  Clark  v.  Co.,  9  Ind.  263.     It  is  no  defense  to  an 

Monongahela  Nav.  Co.,  10  Watts,  364.  action  on  a  bona  fide  subscription,  that 

"Brownlee  v.  Ohio,  etc.,  R.R.  Co.,  another  subscription  was  obtained  on  a 

18  Ind.   68.     See   Hanover  Junction,  secret  and  fraudulent  agreement  with 

etc.,  R.R.  Co.  V.  Grubb,  82  Pa.  St.  36 ;  the  directors.     Anderson  v.  Newcastle, 

Monroe  v.  Fort  Wayne,  etc.,  R.R.  Co.,  etc.,  R.R.  Co.,  12  Ind.  376.     A  verbal 

28    Mich.    272;    Meth.    Epis.    Union  understanding    or    agreement  at   the 

Church  V.  Pickett,  19  N.  Y.  482.  time    a  subscription  is  made,  cannot 

*  Johnson  V.  Crawfordsville,  etc.,  R.R.  constitute  a  defense  to  the  liability  of 

Co.,  II  Ind.  280;  Eakright  v.  Logans-  a  subscriber.     Dill  v.  Wabash  Valley 

port,  etc.,  R.R.  Co.,  13  Id.  404;  Stein-  R.R.  Co.,  21  111.  9. 
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be,  completed.^  But  where  the  subscriptions  to  stock 
were  deemed  inadequate  for  the  purposes  designed,  and 
no  measures  were  taken  for  upwards  of  nine  years  to 
appoint  directors,  or  to  appropriate  the  fund  subscribed, 
it  was  held  that  such  of  the  subscribers  as  on  the  faith 
of  the  abandonment  of  the  enterprise  changed  their  cir- 
cumstances and  were  no  longer  interested  in  the  object, 
could  not  be  compelled  to  pay  their  subscriptions.*  It  is 
not  a  defense  to  an  action  to  recover  the  amount  sub- 
scribed to  the  stock  of  a  corporation  that  no  formal  cer- 
tificate has  been  delivered.*  Failure  to  pay  a  deposit  on 
each  share  subscribed,  required  by  the  charter  to  be  paid 
in  order  to  defray  the  expenses  of  the  organization,  can- 
not be  set  up  as  a  defense  by  a  subscriber.  In  such  case, 
in  the  absence  of  a  provision  that  a  subscription  shall  be 
void  for  want  of  such  payment,  the  corporation  can  waive 
the  requirement,  and  if  the  subscriber  be  admitted  to  par- 
ticipate in  the  meetings  of  the  corporation,  and  in  the 
regulation  of  its  affairs,  he  cannot  afterward  disavow  his 
membership  or  refuse  to  pay  his  subscription.* 

§  202.  Time  and  mode  of  payment. — Payment  at  the  time 
of  subscribing  is  not  essential  to  the  validity  of  the  sub- 


'  Smith  V.  Gower,  2  Duvall,  Ky.  17.  trol  of  the  majority,  a  subscriber  can- 
See  111.  Grand  Trunk  R.R.  Co.  v.  Cook,  not  resist  payment  on  the  ground  that 
29  111.  237.  some  regulation  which  existed  at  the 

'^  Fountain  Ferry  T.  Co.  v.  Jewell,  8  time  he  subscribed,  and  upon  the  faith 

B.  Mon.   140.    See  McCuUy  v.  Pitts-  of  the  continuance  of  which,  he  was 

burg,  etc.,  R.R.  Co.,  32  Pa.  St.   25 ;  alone  induced  to  do  so,  was  afterward 

Miller  v.  Pittsburg,  etc.,  R.R.  Co.,  40  abrogated   or  changed.     East   Tenn., 

Id.  237  ;  Gibson  v.  Columbia,  etc.,  R.R.  etc.,  R.R.  Co.  v.  Gammon,   5  Sneed, 

Co.,  18  Ohio  St.  396.       .  567.     In  a  suit  on  a  subscription  the 

'  Smith  V.  Gower,  supra.  defendant  cannot  set  up  as  an  equitable 

*  Haywood,  etc.,  P.  R.  Co.  v.  Bryan,  offset  an  alleged  indebtedness  of  the 

6  Jones,  82.     See   Mitchell  v.  Rome,  corporation  to  him  while  his  own  debt 

etc.,  R.R.  Co.,  17  Ga.  574;  Piscataqua  to  the  corporation  remains  unpaid,  and 

Ferry  Co.  v.  Jones,  39  N.  H.  491  ;  Og-  is  more  than  enough  to  balance  and 

densburgh,  etc.,  R.R.  Co.  v.  WoUey,  34  extinguish  his  demand  as  a  creditor. 

How.  Pr.  465.     The  by-laws  of  a  cor-  Wheeler  v.  Millar,  90  N.  Y.  353. 
poration  being  always  under  the  con- 
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scription.  When  payment  is  a  condition  precedent  to  the 
right  to  exercise  corporate  powers,  a  party  who  pays  after- 
ward at  any  time  before  the  corporation  is  organized,  will 
be  considered  as  recognizing  his  original  liability,  and  can 
claim  his  rights  as  a  stockholder.^  Commissioners  ap- 
pointed by  the  legislature  to  receive  subscriptions  to  the 
capital  stock  of  a  corporation  are  agents,  and  the  act  ap- 
pointing them  is  in  the  nature  of  a  power  of  attorney, 
under  the  provisions  of  v^hich  they  can  exercise  a  certain 
discretion.  If  they  are  required  to  receive  a  given  per 
cent,  on  the  subscriptions  before  allowing  the  corporation 
to  organize,  and  no  time  is  designated  for  the  payment,  they 
may  allow  a  reasonable  time  ;  and  where  the  subscriptions 
are  required  to  be  bona  fide,  they  have  power  to  determine 
what  is  a  bona  fide  subscription.*  Under  the  orders  of  a 
court  having  jurisdiction,  a  receiver  has  the  same  power  to 
determine  the  times  of  payment  and  the  amount  of  instal- 
ments called  in,  which  the  president  and  directors  of  the 
corporation  possessed  when  uncontrolled  by  the  interven- 


'  Beach  v.  Smith,  28  Barb.  254 ;  30  matters  as  were  incidental  to  the 
N.Y.I  16.  See  Chamberlain  v.  Paines-  power  of  choosing  directors,  and  that 
ville,  etc.,  R.R.  Co.,  15  Ohio  St.  225;  the  directors  so  chosen,  the  requisite 
Wright  V.  Shelby  R.R.  Co.,  16  B.  Mon.  amount  of  stock  having  been  sub- 
4;  Vicksburg  R.R.  Co.  v.  McKean,  12  scribed,  could  proceed  to  collect  pay- 
La.  Ann.  638  ;  Minneapolis  Harvester  ments  for  stock.  New  Haven,  etc., 
Works  V.  Libby,  24  Minn.  327  ;  Excel-  R.R.  Co.  v.  Chapman,  38  Conn.  56. 
sior  Grain  Binder  Co.  v.  Stayner,  25  When  the  subscription  or  charter  fixes 
Hun,  91  ;  Boyd  v.  Peach  Bottom  R.R.  the  capital  stock  at  a  certain  amount 
Co.,  90  Pa.  St.  169  ;  Fiser  v.  Miss.,  etc.,  divided  into  shares  of  a  given  value 
R.R.  Co.,  32  Miss.  359;  Piscataqua  each,  the  capital  stock  so  fixed  must  be 
Ferry  Co.  v.  Jones,  39  N.  H.  491.  fully  subscribed  before  an  action  will 
Where  the  charter  of  a  corporation  lie  against  a  subscriber  to  recover  as- 
provided  for  the  calling  of  a  meeting  of  sessments  levied  on  the  shares,  unless 
the  stockholders  whenever  |ioo,ooo  or  there  is  a  clear  provision  in  the  con- 
more  (less  than  the  full  amount)  of  the  tract  to  the  contrary,  or  there  is  a 
capital  stock  should  have  been  sub-  waiver  of  the  condition  precedent, 
scribed,  to  choose  directors  and  perfect  Livesey  v.  Omaha  Hotel  Co.,  5  Neb. 
the  organization  of  the  corporation,  it  50  ;  Topeka  Bridge  Co.  v.  Cummings, 
was  held  that  the  words  "perfect  the  3  Kans.  55. 
organization,"  referred  to  the  stock-  ^Napier  v.  Poe,  12  Ga.  170. 
holders'  meeting,  and  embraced  such 
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tion  of  any  court*  A  promissory  note  given  for  shares  in 
a  corporation,  payment  to  be  made  in  such  manner  and 
proportions,  and  at  such  time  and  place  as  the  corporation 
shall  from  time  to  time  require,  is  a  note  given  for  a  con- 
sideration, and  is  valid,^  The  fact  that  the  commissioners 
accepted  the  note  of  a  subscriber  in  lieu  of  so  much  money, 
and  in  settlement  of  the  sum  which  was  to  have  been  paid 
by  him  upon  his  subscription,  gives  him  no  right  to  repu- 
diate his  contract.  The  note  having  been  received,  he  is 
entitled  to  all  the  rights  he  would  have  had  if  he  had  paid 
the  money,  and,  upon  the  principle  of  mutuality,  the  note 
must  be  held  to  be  valid  in  the  hands  of  the  corporation.* 
Payment  by  a  note  to  the  commissioners  for  the  sum  pay- 
able at  the  time  of  subscribing,  for  which  a  receipt  was 
taken  as  for  so  much  money,  and  the  report  of  the  com^ 
missioners  that  the  subscriber  had  paid,  was  held  an  irregu- 
larity which  was  subsequently  waived  by  the  subscriber 
when  he  acted  by  proxy  in  organizing  the  corporation.* 
In  New  York  it  was  held  that  although  commissioners  ap- 
pointed to  take  subscriptions  to  stock  and  to  receive  payment 
of  the  amount  required  to  be  advanced  thereon  at  the  time 
might  take  an  occasional  check  on  such  payment  as  a  sub- 
stitute for  the  cash,  yet  that  the  receiving  of  checks  in  a 
mass  because  no  subscriber  had  anything  but  uncurrent 
money  was  not  in  accordance  with  the  purposes  of  the 
statute  and  could  not  be  sustained.^  A  provision  in  the 
statute  that  where  subscriptions  to  the  stock  of  a  railroad 
company  are  made  previous  to  the  issuing  of  letters  patent 
no  subscriptions  shall  be  valid  unless  the  party  making  the 
same  pay  to  the  commissioners  five  dollars  on  each  share 
subscribed,  is  not  complied  with  by  giving  a  note  for  the 


1  HaU  V.  U.  S.  Ins.  Co.,  5  Gill.  484.  *  Greenville,  etc.,  R.R.  Co.  v.  Wood- 

"  Goshen  T.  Co.  v.  Hurtin,  9  Johns,  sides,  5  Rich,  145. 

217.  'Crocker  v.  Crane,  21  Wend,  git. 

'  Verpont  Cent.  R.R.  Co.  v.  Clayes,  See  People  v.  Stockton,  etc.,  R.R.  Co., 

21  Vt.  30.  45Qa;l.  39$. 


I04  SUBSCRIPTIONS   FOR,    ASSESSMENTS   UPON,  §  202 

amount.^  Where  the  statute  forbids  directors  of  a  corpo- 
ration to  receive  a  note  in  payment  of  an  instalment  on  the 
Stock  "actually  called  in  and  required  to  be  paid,"  a  note 
given  for  a  subscription  to  stock  without  any  evidence  that 
the  stock  was  called  in  or  required  to  be  paid  is  valid.*  If 
there  be  no  express  provision  in  the  charter  that  the  stock 
shall  be  paid  for  in  cash,  the  directors  under  a  power  to 
prescribe  the  "  manner "  of  payment  may  direct  of  what 
the  payment  shall  consist,  whether  cash,  labor,  materials, 
or  valid  notes.^  A  subscription  to  a  railroad  company  pro- 
vided that  each  subscriber  might  pay  such  per  cent,  of  his 
Subscription  as  he  elected,  by  taking  and  performing  con- 
tracts for  the  grading  of  the  road-bed  by  bidding  off  the 
same  at  public  or  private  letting.  It  was  held  that  an  ac- 
tion could  not  be  maintained  by  the  company  against  a  de- 
faulting subscriber  whose  shares  were  specified  to  be  taken 
"  all  in  work  "  until  an  opportunity  had  been  afforded  him 
to  take  a  labor  contract,  which,  if  he  failed  to  do  in  a  rea- 
sonable time,  his  obligation  to  pay  in  money  became  abso- 
lute.*    A  contractor  was  to  be  paid  partly  in  stock,  pay- 


'  Boyd  V.  Peach  Bottom  R.R.  Co.,  574 ;  Home  Stock  Ins.  Co.  v.  Sher- 
90  Pa.  St.  169.  Where  the  charter  of  a  wood,  72  Mo.  461  ;  Carlisle  v.  Saginaw 
corporation  provided  that  "upon  each  Valley,  etc.,  R.R.  Co.,  27  Mich.  315. 
share  of  stock  subscribed  the  subscriber  °  Wilmarth  v.  Crawford,  10  Wend, 
is  to  pay  to  the  commissioners  taking  341.  It  was  held  in  Wisconsin  that  a 
the  same  five  dollars,  and  on  non-pay-  railroad  company  might  dispose  of  its 
raent  of  said  instalment  the  subscrip-  stock  to  a  subscriber  upon  credit,  and, 
tion  shall  be  void,"  it  was  held  that  if  as  security,  receive  from  him  his  note 
the  subscriber,  instead  of  paying  in  and  mortgage,  and  that  a  provision  in 
cash,  gave  his  bond  for  the  amount,'  the  company's  charter  that  it  should 
it  might  be  that  his  subscription  would  not  in  its  corporate  capacity  hold,  pur- 
be  void,  but  his  bond  would  be  good,  chase,  or  deal  in  any  land  other  than 
and  he  would  be  liable  for  the  amount  that  on  which  the  road  was  located, 
of  it.  McRae  v.  Russel,  12  Ired.  224,  was  not  thereby  violated.  Clark  v. 
PEARSON,  J.,  dissenting.  See  Union  Farrington,  11  Wis.  306;  Blunt  v. 
Tump.  Co.  V.  Jenkins,  i  Caines,  381;  Walker,  lb.  334;  Cornell  v.  Hichens, 
Highland  Turnp.  Co.  v.  McKean,  1 1  lb.  353. 

Johns.    100;    Hibernia   Turnp.  Co.  v.  ^  Clark  v.  Farrington,  jar^ra. 

Henderson,   8   Serg.   &    Rawle,   319;  *  Eppes  v.  Miss.,  etc.,  R.R.  Co.,  35 

Mitchell  V.   Rome  R.R.   Co.,  17  Ga.  Ala.  39. 
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ment  to  be  made  from  time  to  time  as  the  work  pro- 
gressed. When  the  contractor  supposed,  though  errone- 
ously, that  he  had  fulfilled  his  contract,  he  demanded 
payment  in  full,  but  the  corporation  refused  to  pay  for 
more  than  it  claimed  had  been  performed.  It  was  held  that 
as  it  was  through  mistake  the  work  had  not  been  com- 
pleted, the  contractor  was  in  equity  entitled  to  payment 
pro  rata,  and  that  as  to  the  stock  portion  it  should  be  the 
highest  price  the  stock  bore  after  the  suit  was  commenced 
and  before  final  judgment ;  or  that  if  the  contractor  chose, 
the  court  would  strike  out  that  portion  of  the  amount  re- 
ported and  require  a  certificate  to  be  delivered,  and  if  the 
corporation  refused  on  reasonable  request,  judgment  should 
be  entered  for  the  full  amount.^  When  a  subscription  is 
payable  in  materials,  if  the  subscriber  refuses  to  deliver  the 
materials  on  demand,  he  is  liable  to  payment  in  money.^ 
Under  a  special  contract  that  a  subscription  is  to  be  paid 
in  materials,  the  subscriber  may  pay  a  portion  of  it  in 
cash.^  Where  stockholders  are  personally  liable  for  cor- 
porate debts  to  the  extent  of  the  balance  remaining  unpaid 
on  their  shares,  receipts  to  the  corporation  by  the  vendor 
of  land  necessary  to  carry  out  its  objects  given  to  stock- 
holders for  the  balances  unpaid  by  them  on  their  shares 
and  which  amounts  are  credited  to  them  on  the  books  of 
the  corporation,  are  good  payments  on  their  stock,  though 
the  corporation  misjudged  as  to  the  value  of  the  land.  A 
resolution  adopted  by  the  board  of  directors  repudiating 
these  payments  will  not  bind  such  of  the  stockholders  as 
do  not  assent  to  it ;  and,  in  case  of  assent,  they  will  be  en- 


'  Barker  v.  Troy,  etc.,  R.R.  Co.,  27  the  contractor  was  liable  to  account 
Vt.  766.  In  a  similar  case,  after  some  to  the  corporation  for  the  profits  of  the 
work  had  been  done  for  which  the  con-  work.  Four  Mile  Valley  R.R.  Co.  v. 
tractor  was  mostly  paid  in  cash,  the  Bailey,  l8  Ohio  St.  208. 
charter  of  the  corporation  was  for-  '  Haywood,  etc.,  P.  R.  Co.  v.  Bryan, 
feited,  and,  the  work  being  abandoned,  6  Jones  N.  C.  82. 
the  stock  and  bonds  of  the  corporation  '  Pittsburg,  etc.,  R.R.  Co.  v.  Stew- 
became  worthless.    It  was  held  that  art,  41  Pa.  St.  54. 
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titled  to  avail  themselves  of  a  provision  in  the  resolution 
that  those  who  are  unable  or  neglect  to  pay  an  instalment 
called,  in  lieu  of  such  payments  maj'^  return  their  old  cer- 
tificates and  receive  new  ones  to  the  amount  of  their  actual 
cash  payments.^  A  collateral  agreement  between  a  sub- 
scriber and  the  corporation  as  to  the  mode  of  paying  his 
subscription  cannot,  as  between  such  subscriber  and  the 
creditors  of  the  corporation,  be  set  up  to  the  prejudice  of 
creditors.^ 

§  203.  Collection  of  subscriptions. — A  subscriber  to  the 
capital  stock  of  a  corporation,  which  by  its  charter  may  re- 
quire or  demand  payment  of  the  amount  subscribed,  has 
incurred  an  obligation  which  may  be  enforced  by  any  ap- 
propriate common  law  or  equitable  remedy,  and  such  rem- 
edy is  not  impaired  by  a  further  provision  for  the  forfeiture 
of  stock.^     Upon  the  face  of  a  certificate  of  stock  were 


'  Carr  v.  La  Fevre,  27  Pa.  St.  413. 
An  insurance  company  assigned  to 
some  of  the  directors  as  security  for 
advances  a  note  given  for  an  instal- 
ment on  the  shares  of  the  company. 
In  an  action  brought  on  the  note  by 
the  assignees  for  their  own  benefit,  the 
corporation  being  at  the  time  insol- 
vent, it  was  held  no  defense  that  the 
note  was  improperly  assigned  to  the 
plaintiffs.  Protection  Ins.  Co.  v.  Ward, 
28  Conn.  409. 

*  Noble  V.  Callender,  20  Ohio  St. 
199 ;  Henry  v.  Vermillion,  etc.,  R,R. 
Co.,  17  Ohio,  187. 

*  Hartford,  etc.,  R.R.  Co.  v.  Kennedy, 
12  Conn.  499;  Same  v.  Boorman,  lb. 
S30;  Mann  V.  Cooke,  20  Id.  178  ;  Troy 
Tump,  Co.  V.  McChesney,  21  Wend. 
297 ;  Herkimer,  etc.,  Co.  v.  Small,  lb. 
273;  2  Hill,  127;  Sagory  v..  Dubois,  3 
Sandf.  Ch.  466 ;  Mann  v.  Pratt,  2  Id. 
?73 ;  Stokes  v.  Lebanon,  etc.,  T.  Co., 
6  Humph.  241  ;  Northern  R.R.  Co.  v. 
Miller,  10  Barb.  260 ;  Troy,  etc.,  R.R. 
Co.  V.  Kerr,  17  Id.  581 ;  Carson  v.  Arc- 


tic Mining  Co.,  5  Mich.  288 ;  Peoria, 
etc.,  R.R.  Co.  V.  Elting,  17  111.  429.  An 
action  cannot  be  maintained  on  a  sub- 
scription to  stock  when  the  terms  of 
the  subscription  contain  no  promise  to 
pay,  and  the  charter  only  authorizes  a 
forfeiture  of  stock  for  non-payment. 
Odd  Fellows  Hall  Co.  v.  Glazier,  5 
Harr.  Del.  172.  The  legal  effect  of 
subscribing  for  stock  is  to  render  the 
subscriber  liable  to  existing  remedies 
for  enforcing  payment.  This  comes 
within  the  equity  of  a  case  of  assumpsit 
for  use  and  occupation  on  a  parol  lease, 
and  lies  as  well  in  favor  of  a  corpora- 
tion as  of  an  individual.  The  general 
principle  of  sales,  or  letting  for  use,  ap- 
plies as  well  to  corporations  in  relation 
to  matters  which  they  have  a  right  to 
sell  or  let  for  use  as  to  individuals  en- 
joying the  same  right.  When  there  is 
no  other  specific  remedy,  the  promise 
will  be  implied  to  pay  for  what  is  pur- 
chased or  hired.  Essex  Bridge  Co.  v. 
Tuttle.  2  Vt.  393. 


§  203 


AND   TRANSFER   OF   STOCK. 


107 


Stamped  in  red  ink  the  words  "non-assessable."  Hunt,  J., 
said  :  "  The  legal  effect  of  this  instrument  was  to  make  the 
remaining  eighty  per  cent,  payable  upon  the  demand  of  the 
company.  We  see  no  qualification  of  this  result  in  the 
words  non-assessable,  assuming  them  to  be  incorporated 
into  and  to  form  a  part  of  the  contract."  A  promise  to  take 
shares  of  stock  imports  a  promise  to  pay  for  them.  The 
same  effect  results  from  the  acceptance  and  holding  of  a 
certificate.^     The  sale  of  the  property  and  franchises  of  a 


1  Upton  V.  Tribilcock,  91  U.  S.  45. 
Where  a  party  subscribes  for  a  certain 
number  of  shares  of  stock  in  a  corpora- 
tion, and  agrees  to  pay  all  assessments 
thereon,  he  will  be  liable  for  such  assess- 
ments even  though  he  has_  sold  his 
shares  to  another  party,  unless  the  cor- 
poration assents  to  the  transfer,  or  by 
the  laches  of  its  officer  prevents  the 
assignee  from  completing  the  transfer. 
Middlesex  T.  Co.  v.  Locke,  8  Mass. 
268.  See  Buckfield  Branch  R.R.  Co. 
V.  Irish,  39  Me.  44 ;  City  Hotel  v,  Dick- 
inson, 6  Gray,  586 ;  Boston,  etc.,  R.R. 
Co.  V.  Wellington,  113  Mass.  79.  An 
action  will  not  lie  to  recover  instalments, 
unless  all  the  provisions  of  the  charter  for 
requiring  payment  from  stockholders 
have  been  complied  with.  Banet  v.  Al- 
ton, etc.,  R.R.  Co.,  13  111.  504.  Where 
a  subscription  paper  agrees  to  pay  an 
agent,  naming  him,  or  his  order,  suit 
must  be  brought  in  the  name  of  the 
corporation.  Gilmore  v.  Pope,  5  Mass. 
491.  In  an  action  by  a  corporation  in 
a  United  States  court,  it  need  not 
prove  its  corporate  existence  where  the 
only  plea  is  the  general  issue.  Union 
Cement  Co.  v.  Noble,  1 5  Fed.  R.  502. 
Interest  at  five  per  cent,  a  month,  where 
Calls  are  not  promptly  paid,  is  a  penalty. 
Custar  V.  Titusville,  etc.,  Co.,  63  Pa. 
St.  381.  Subscriptions  to  stock  which 
are  not  payable  until  called  for,  cannot, 
until  due,  be  set  off  by  the  corporation 


against  an  indebtedness  of  a  subscriber, 
without  his  consent.  Bouton  v.  Dry 
Dock,  etc.,  Co.,  4  E.  D.  Smith,  420. 
The  book  of  subscriptions  is  prima 
facie  evidence  that  the  subscriptions 
are  genuine,  or  made  by  persons  duly 
authorized.  Where  a  subscriber  was 
one  of  the  commissioners  for  receiving 
subscriptions,  was  elected  one  of  the 
managers  of  the  company,  and  acted 
as  such,  it  is  not  competent  for  him  in 
an  action  for  the  non-payment  of  his 
subscription  to  object  that  a  sufficient 
number  of  shares  had  not  been  sub- 
scribed to  justify  such  an  election. 
Rockville,  etc..  Turnpike  Co.  v.  Van 
Ness,  2  Cranch,  449.  Where,  when  the 
charter  is  accepted  and  the  subscrip- 
tion made,  there  is  a  statute  in  force 
providing  that  all  acts  of  incorporation 
thereafter  granted  shall  at  all  times  be 
subject  to  amendment  or  repeal  at  "  the 
pleasure  of  the  legislature,"  a  subscrib- 
er cannot  resist  the  payment  of  his  sub- 
scription on  the  ground  that  after  he 
had  subscribed  the  legislature  altered 
the  act  of  incorporation,  nor  allege 
that  his  liability  has  been  increased 
without  his  consent.  He  consented  by 
becoming  a  member  of  the  corporation. 
Meadow  Dam  Co.  v.  Gray,  30  Me. 
547  ;  Pacific  R.R.  Co.  v.  Renshaw,  18 
Mo.  210.  In  a  suit  on  a  subscriptiotl 
to  stock,  it  is  competent  to  show  by 
oral  testimony,  in  the  absence  of  record 
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corporation  under  a  decree  to  satisfy  a  mortgage,  does  not 
pass  to  the  purchaser  debts  due  the  corporation,  nor  destroy 
the  corporate  existence  of  the  company  so  that  it  cannot 
bring  an  action  to  recover  the  amount  subscribed  to  its 
stock.^  As  the  hability  of  stockholders  for  shares  of  stock 
is  several  and  not  joint,  a  joint  action  for  the  collection  of 
the  amount  due  on  subscriptions  cannot  be  maintained.  But 
when  there  is  an  averment  of  insolvency,  and  prayer  for  the 
settlement  of  the  affairs  of  the  corporation  under  an  order 
of  the  proper  court  to  that  effect,  all  of  the  subscribers  may 
be  made  parties  so  as  to  determine  respective  rights,  liabili- 
ties, and  cross  equities.^  The  obligations  which  a  subscrip- 
tion imposes,  on  a  subscriber  being  created  by  the  charter, 
it  is  not  necessary  to  aver  them  in  a  pleading,  nor  when  the 
subscription  is  upon  a  condition  to  state  the  condition,  but 
merely  to  allege  performance.'  Failure  to  pay  the  sum  re- 
quired to  be  paid  at  the  time  of  subscribing,  cannot  be  re- 
lied on  by  subscribers  to  exonerate  them  from  liability.  It 
being  their  duty  to  pay  it,  they  will  not  be  allowed  to  take 
advantage  of  their  own  wrong.*  Where  a  party  has  given 
his  note,  secured  by  a  mortgage  on  real  estate,  in  payment 
for  a  subscription  to  stock,  which  note  with  the  security  the 
corporation  has  assigned  for  a  valuable  consideration  before 
maturity,  payment  will  be  enforced,  or  a  sale  of  the  security 
be  ordered  in  an  action  against  the  maker.^ 


evidence,  that  the  subscription  list  upon  he  had  not  paid  five  dollars  a  share  at 
which  the  defendant's  name  appeared,  the  time  of  subscribing  as  required  by 
was  annulled  and  abandoned,  and  that  a  preWous  statute,  and,  while  the  suit 
another  subscription  was  subsequently  was  pending,  an  act  was  passed  declar- 
opened  and  made  the  basis  of  the  or-  ing  that  companies  should  have  the 
ganization  of  the  corporation.  Southern  same  remedies  as  if  the  former  act  con- 
Hotel  Co.  V.  Newman,  30  Mo.  118.  tained  no  such  provision,  it  was  held 

'  Smith  V.  Gower,  2  Duvall  Ky.  17.  that  this  related  to  actions  commenced 

^  Herron  V.  Vance,  17  Ind.  595.  after  the  passing  of  the  act.     Ogle  v. 

'  Henderson,  etc.,  R.R.  Co.  v.  Leavell,  Somerset  T.  R.  Co.,  13  Serg.  &  Rawie, 

16  B.  Mon.  358.  256. 

*  Wight  v.  Shelby  R.R.  Co.,   16   B.        ^  Clark  v.  Farrington,  11   Wis.  306. 

Mon.  4.     Where  a  subscriber  sued  on  Where  by  the  terms  of  an  agreement 

his  subscription  was  not  liable  because  a  corporation  undertakes  to  pay  a  cer- 
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Not  only  is  an  original  subscriber  liable  on  his  subscrip- 
tion while  he  holds  his  stpck,  but  a  purchaser  from  him  is 
also  bound  to  pay  instalments  called  for  after  he  has  suc- 
ceeded to  the  place  of  his  vendor.  He  takes  the  stock  sub- 
ject to  its  liabilities,  and  being  accepted  by  the  corporation 
as  a  stockholder,  a  privity  is  estabhshed  between  them.'  In 
an  action  against  the  transferee  of  stock  to  recover  the 
amount  of  two  instalments  due  thereon,  it  was  held  that  as 
the  transfer  of  the  stock  was  duly  made,  the  defendant  was, 
in  respect  to  said  stock,  substituted  to  all  the  rights  and  lia- 
bilities which  would  have  attached  to  his  assignor  had  he 
continued  the  owner  ;  that  a  statute  providing  that  no 
stockholder  indebted  to  the  company  should  be  permitted 
to  transfer  his  stock  until  the  debt  was  paid  or  secured  to 
the  satisfaction  of  the  president  and  board  of  directors,  did 
not  intend  to  impose  a  duty,  but  to  confer  a  privilege  upon 
the  company  which  it  might  waive  ;  and  that  instalments 
not  called  in  did  not  constitute  such  indebtedness  as  was 
contemplated  by  the  act.* 

§  204.  Sale  of  shares  for  non-payment  of  subscription. — Some 
of  the  decisions  hold  that  in  the  absence  of  an  express 
promise  there  is  no  undertaking  on  the  part  of  a  subscriber 
by  which  he  incurs  personal  liability  to  pay  any  assessment 


tain  per  cent,  of  a  given  sum  to  a  con-  '  Huddersfield  C.  Co.  v.  Buckley,  7 
tractor,  in  its  capital  stock,  without  Term  Rep.  36 ;  Bend  v.  Susquehanna 
specifying  any  price  per  share,  it  is  an  Bridge  Co.,  6  Har.  &  Johns.  128  ;  Mer- 
agreement  to  pay  the  amount  named  rimac  M.  Co.  v.  Levy,  54  Pa.  St.  227 ; 
in  stock  according  to  its  market  value  Cole  v.  Ryan,  52  Barb.  168  ;  Harvester 
at  the  time,  the  same  as  though  the  Works  v.  Libby,  24  Minn.  327 ;  Hart- 
payment  was  to  be  made  in  any  other  ford,  etc.,  R.R.  Co.  v.  Boorman,  12 
kind  of  personal  property  which  has  no  Conn.  530  ;  Merrimac  Mining  Co.  v. 
fixed  price.  If  the  party  fails  to  tender  Bagley,  14  Mich.  501  ;  Moore  v.  Jones, 
the  stock  when  it  is  due  under  the  con-  3  Woods,  53 ;  Pullman  v.  Upton,  96 
tract,  and  it  afterward  becomes  value-  U.  S.  328.  See  Messersmith  v.  Sharon 
less,  or  payment  in  the  stock  is  rendered  Savings  Bank,  96  Pa.  St.  440. 
impossible,  the  amount  is  necessarily  '  Hall  v.  U.  S.  Ins.  Co.,  5  Gill, 
recoverable  in  money.  Hart  v.  Lau-  484. 
man,  29  Barb.  410. 


no 


SUBSCRIPTIONS   FOR,    ASSESSMENTS   UPON, 
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laid  on  the  shares  taken  by  him,  the  only  remedy  of  the 
corporation  to  obtain  payment  being  by  a  sale  of  the 
shares.'  In  Mechanics'  Foundry,  etc.,  Co.  v.  Hall,^  Gray, 
J.,  said  :  "  Where  a  corporation  is  authorized  by  law  to  lay 
assessments  upon  shares,  and  to  sell  the  shares  for  non- 
payment, and  a  subscriber  has  not  expressly  promised  to 
pay  assessments,  no  such  promise  can  be  implied  so  as  to 
enable  the  corporation  to  maintain  an  action  against  him  per- 
sonally for  the  amount  of  an  assessment  or  any  part  thereof, 
even  if  the  sum  received  from  the  sale  of  his  shares  has  not 
satisfied  the  assessment  due  upon  them.  Such  subscriber 
may  rely  on  his  right  to  abandon  the  enterprise  if  the 
assessments  become  burdensome."  If  by  an  act  of  incor- 
poration the  shares  of  a  corporation  are  subject  only  to  sale 


'  See  Andover  Tump.  Co.  v.  Gould, 
6  Mass.  40 ;  New  Bedford,  etc.,  T.  Co. 
V.  Adams.S  Id.  138  ;  Belfast,  etc.,  R.R. 
Co.  V.  Moore,  60  Me.  561  ;  Same  v. 
Cottrell,  66  Id.  185 ;  N.  H.  Cent.  R.R. 
Co.  V.  Johnson,  30  N.  H.  (10  Fost.)  390 ; 
Connecticut,  etc.,  R.R.  Co.  v.  Bailey, 
24  Vt.  465  ;  Chase  v.  East  Tenn.,  etc., 
R.R.  Co.,  5  Lea  Tenn.  415.  It  was 
said  in  an  early  case  in  Massachusetts 
that  by  the  act  concerning  manufactur- 
ing corporations,  the  sale  of  the  shares 
of  those  who  were  dehnquent  in  paying 
their  assessments  was  the  only  remedy 
provided  for  the  corporation.  Frank- 
lin Glass  Co.  V.  White,  14  Mass.  286. 
And  see  to  the  same  effect,  Atlantic 
Cotton  Mills  Co.  v.  Abbott,  9  Cush. 
423.  "A  subscription  paper  stating 
that  the  subscribers  agree  to  be  as- 
sessed in  proportion  to  their  subscrip- 
tions, is  not  a  promise  to  pay  assess- 
ments, but  only  that  assessments  may 
be  enforced  by  a  sale  of  the  shares." 
Chester  Glass  Co.  v.  Dewey,  16  Mass. 
94.  When  the  statute  authorizes  the 
sale  of  stock  of  non-paying  subscribers, 
the  corporation  is  not  obliged  to  sell 
when  the  first  instalment  falls  due,  but 


it  may  wait  until  all  of  the  instalments 
remain  unpaid.  Brockenbrough  v. 
James  River,  etc.,  Co.,  i  Patton  & 
Heath,  Va.  94. 

'^  121  Mass.  272.  It  was  held  in 
Michigan  that  as  a  right  of  action  to 
recover  unpaid  instalments  exists  at 
common  law,  the  right  once  existing 
continued  until  satisfaction  of  the  de- 
mand, and  the  corporation  was  enti- 
tled to  an  action  for  any  deficiency  re- 
maining after  a  sale  of  the  stock  under 
the  statute,  for  the  non-payment  of 
calls.  Carson  v.  Arctic  Mining  Co.,  5 
Mich.  288.  Campbell,  J.,  dissenting, 
said  :  "  Where  the  subscription  is  under 
the  charter,  contains  no  promise  to 
pay,  and  has  no  action  given  for  it  by 
the  charter,  and  the  charter  contains 
an  express  remedy,  I  cannot  hold  that 
after  exhausting  the  express  remedy, 
any  further  course  remained,  or  that 
any  remaining  liability  exists  where  the 
relation  of  stockholder  has  been  ter- 
minated." See  Small  v.  Herkimer 
Manf.  Co.,  2  Comst.  330;  Merrimac 
Mining  Co.  v.  Bagley,  14  Mich.  501. 
See  Seymour  v.  Sturgess,  26  N.  Y.  134 ; 
Wintringham  V.Rosenthal,  25  Hun.sSo. 
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for  delinquencies,  and  the  original  members  sign  a  written 
obligation  to  pay  all  assessments  on  shares,  no  action  can- 
be  maintained  on  such  promise  if,  before  an  assessment,  the 
member  bona  fide  and  for  a  valuable  consideration  sells  his 
shares,  though  he  subsequently  buys  the  same  shares,  and 
after  his  repurchase  the  assessment  is  made.^  When  a 
statute  prescribes  the  terms  on  which  shares  in  the  stock  of 
a  corporation  may  be  sold  for  the  payment  of  assessments, 
and  the  shareholders  be  held  to  pay  the  balance  if  such  sale 
does  not  realize  sufficient  to  pay  the  assessment,  those 
terms  are  conditions  precedent  which  must  be  strictly  com- 
plied with,  otherwise  the  sale  is  irregular,  and  the  share- 
holder is  not  liable  for  such  difference.*  Where  a  corpo- 
ration, being  authorized  by  law,  increases  its  capital  stock, 
and  offers  the  newly  issued  shares  to  existing  stockholders, 
it  may  prescribe  the  terms  on  which  such  stock  shall  be 
taken.  And  if  a  purchaser  from  stockholders  of  their 
right  to  such  additional  stock  does  not  comply  with  the 
terms  indicated,  and  the  corporation  sells  the  shares  he 
would  have  been  entitled  to,  he  cannot,  by  a  subsequent 
tender  of  the  price  and  interest,  maintain  a  bill  against  the 
corporation  for  specific  performance.^  The  power  to  order 
a  sale  of  stock  for  the  non-payment  of  assessments  cannot 
be  delegated.* 

§  205.  Right  to  forfeit  shares. — Unless  the  power  to  forfeit 


'  Franklin  Glass  Co.  v.  Alexander,  2  Co.,  40  N.  Y.  Super.  Ct.  406 ;  67  N.  Y. 
N.  H.  380.  If  subscribers  have  made  280 ;  Johnson  v.  Alb.,  etc.,  R.R.  Co., 
special  promises  to  pay  any  designated  40  How.  Pr.  193;  Germantown,  etc., 
sum  of  money,  an  action  may  be  main-  R.R.  Co»  v.  Fitler,  60  Pa.  St.  124 ;  De- 
tained against  them  for  its  recovery,  cidental,  etc.,  Assoc,  v.  Sullivan,  62 
City  Hotel  v.  Dickinson,  6  Gray,  586.  Cal.   394 ;    Johnson    v.   Lyttle's    Iron 

'  Portland,  etc.,  R.R.  Co.  v.  Graham,  Agency,  46  L.  J.  Eq.  786.    See  Genl. 

II  Mete.  I ;   Lexington,  etc.,  R.R.  Co.  Sts.  of  Mass.  of  i860,  ch.  63,  sec.  9. 

V.  Chandler,  13  Id.  311;  Troy,  etc.,  R.R.  'Sewall    v.    Eastern    R.R.    Co.,    9 

Co.  V.  Newton,  I  Gray,  544;   Lewey's  Cush.  5. 

Island  R.R.  Co.  v.  Bohon,  48  Me.  451 ;  *  York,  etc.,  R.R.  Co.  v.  Ritchie,  40 

Eastern  Plank  R.  Co.  v.  Vaughan,  20  Me.  425  ;  Farmers',  etc..  Bank  v.  Was- 

Barb.  155  ;  Mitchell  v.  Vermont  Mining  son,  4  Iowa,  336. 
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stock  for  the  non-payment  of  instalments  has  been  ex- 
pressly conferred,  neither  the  corporation  in  general  meet- 
ing by  special  resolution  or  otherwise,  can  forfeit  shares.^ 
Exercise  of  the  power  is  a  matter  of  strict  right  to  be  em- 
ployed with  due  regard  to  formalities,  and  under  circum- 
stances justifying  the  forfeiture.^  The  right  of  forfeiture 
belongs  exclusively  to  the  corporation.^  Non-payment  of 
an  assessment  does  not  ipso  facto  work  a  forfeiture  of 
stock.  A  sale  to  divest  the  title  for  such  non-payment 
must  be  made  in  strict  compliance  with  the  Taws  of  the 
State  under  which  the  corporation  is  organized,  and  with 
the  charter  and  by-laws  of  the  corporation.*  A  mere  an- 
nouncement by  the  corporation  that  the  stock  will  be  for- 
feited, does  not  constitute  a  forfeiture.  There  must  be  an 
actual  declaration  of  forfeiture.^  A  provision  in  the  articles 
of  agreement  in  a  private  joint  stock  company  that  upon 
default  by  a  stockholder  to  pay  assessments  he  shall  thereby 
forfeit  all  his  shares,  right,  and  interest  in  the  association 


^  In  re  Long  Island  R.R.  Co.,   19  collection   of   assessments,   an   action 

Wend.  37  ;  Rosenback  v.  Salt  Springs  against    a    defaulting  stockholder  in 

Nat.  Bank,  53  Barb.  495  ;  Master  Steve-  which  it  is  attempted  to  sell  the  stock 

dores'  Assoc,  2  Daly,  14 ;  Cartan  v.  for  the  payment  of  the  debt,  is  in  the 

Father  Mathew,  etc.,  Soc,  3  Id.  20 ;  nature  of  a  proceeding  in  rem,  and  the 

Downing  v.  Potts,  23  N.  J.  66 ;  West-  jurisdiction  can  only  be  exercised  by 

cott  V.  Minnesota,  etc.,  Co.,  23  Mich,  having  the  thing  in  the  custody  of  the 

145;    Perrin  v.  Granger,  30  Vt.  595;  law.  Williams  v.  Lowe,  4  Nebraska, 382. 

Pentz  V.  Citizens',  etc.,  Co.,  35  Md.  73 ;  ^  Green's  Brice's  Ultra  Vires,  2d  Edi- 

Barton's    Case,  4    De   G.    &    J.    46;  tion,  186.     Unless  the  power  given  to 

Fletcher's    Case,    37    L.    J.    Ch.   49;  a  corporation  to  forfeit  stock  be  strictly 

Clarke  v.  Hart,  6  H.  L.  633.     See  Les-  pursued,  its  attempted  exercise  will  be 

seps  V.  Architects'  Co.,  4  La  Ann.  316 ;  nugatory.     But  a  forfeiture  will  not  be 

Detweiler  v.  Breckenkamp,  83  Mo.  45.  relieved  against  in  equity,  if  all  of  the 

Power  to  forfeit  and  sell  stock  for  de-  proceedings  have  been  regular.     Ger- 

fault  in  the  payment  of  assessments  mantown  Passenger  R.R.  Co.  v.  Fitler, 

does  not   exist  at  common  law,  and,  60  Pa.  St.  124. 

therefore  the  remedy  is  exclusively  a  *  Klein  v.  Alton,  etc.,  R.R.  Co.,  13 

sl^atutory  one,  unless  provided  for  by  111.  514. 

the  charter  of  the  corporation,  or  by  ■*  Mitchell  v.  Vermont  C.  M.  Co.,  40 

the  general  laws  of  the  State.    Where,  N.  Y.  Sup.  406. 

therefore,  a  corporation  is  not  author-  *  Water  Valley  M.  Co.  v.  Seaman,  53 

ized  to  enforce  any  such  remedy  in  the  Miss.  655. 
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and  its  property,  does  not  authorize  the  trustees  by  a  mere 
declaration  to  create  a  forfeiture  against  which  a  court  of 
equity  will  not  grant  relief.  If  the  articles  provide  an  ex- 
press mode  by  which  the  forfeiture  is  to  be  established,  and 
such  mode  has  been  pursued,  and  especially  if  any  rights  of 
property  have  become  vested  in  consequence  thereof  in  third 
parties,  the  case  will  be  different.^  Under  an  act  of  incor- 
poration providing  that  if  a  subscriber  should  fail  to  pay  a 
call  his  stock  should  be  sold  for  the  amount  of  the  call,  and 
the  purchaser  have  all  the  rights,  and  be  subject  to  all  the 
liabilities  of  the  original  owner,  it  was  held  that  the  remedy 
was  only  intended  to  enforce  payment  of  the  calls  as  made, 
and  if  the  corporation  neglected  to  resort  to  its  remedy 
at  the  proper  time,  it  thereby  lost  the  right.*  Upon  the 
refusal  of  a  subscriber  to  pay  the  assessments,  the  corpora- 
tion did  not  formally  declare  the  shares  forfeited,  but  pro- 
cured other  subscriptions  to  the  full  amount  of  its  stock. 
It  was  held  that  the  corporation  could  not  sell  the  shares 
of  the  delinquent  subscriber,  as  the  sale,  if  valid,  would 
create  additional  stock,  and  that  an  action  would  not  lie  on 


'  Walker  v.  Ogden,  i  Biss.  287.    "  As  notice    requisite   to  ,  the    shareholder, 

to  the  circumstances  under  which   a  who,  however,  did  not  file  his  bill  for 

non-observance  of  formalities  will  in-  relief  for  nearly  six  years,  was  declared 

validate    a    forfeiture,   there   is   some  invalid.     For   the   respondent   it  was 

doubt.     Till  quite  recently  it  has  been  argued  that  in  order  to  effect  a  valid 

considered  first,  that  the  acts  oide facto  forfeiture  of  shares  for  non-payment  of 

directors  not  questioned  at  the  time,  a  call,  the  call  must  have  been  regularly 

are,  here  as  in  other  matters,  perfectly  made  by  a  board  of  directors  who  had 

valid  ;  and  secondly,  that  a  substantial  been  duly  elected,  and  the  shares  after 

observance  of  formalities,  unless  imme-  non-payment  of  the  call  must  have  been 

diately  taken  objection  to,  is  sufficient,  duly  declared  to  be  forfeited  by  a  board 

But  both  these  points  have  been  ren-  of  directors  who  also  have  been  duly 

dered  questionable  by  the  decision  of  elected ;  and  the  privy  council,  though 

the    privy    council    in    Garden   Gully  the  judgment  is  not  very  explicit  as  to 

United  Quartz  Mining  Co.  v.  McLister,  the  principles  involved,  apparently  ju- 

L.    R.   I,  App.  39.     Here  a  forfeiture  diciallyapprovedoftheaccuracyof each 

for  non-payment  of  calls  by  a  de facto  of  these  four  points."     Green's  Brice's 

board   of   directors,   acting    as    such,  Ultra  Vires,  2d  Am.  Ed.  187,  188. 

elected    by    the   corporators,  though  ^Stokes  v.  Lebanon,  etc.,  T.  Co.,  6 

irregularly    elected,  without    the    full  Humph.  241. 
VOL.  II. — 8 
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the  original  agreement,  as  tiie  corporation  had,  by  dispos- 
ing of  the  whole  amount  of  its  capital  stock  to  other 
parties,  disabled  itself  from  fulfilling  the  contract  on  its 
part.^ 

When,  as  is  usually  the  case,  the  statute  provides  that 
the  subscriber  whose  stock  is  about  to  be  declared  forfeited 
for  non-payment,  shall  be  duly  notified  that  such  a  pro- 
ceeding is  intended,  the  requirements  of  the  act  as  to  the 
form  and  mode  of  the  notice  must  be  strictly  observed, 
otherwise  the  forfeiture  will  be  void.^ 

In  a  general  assignment  by  a  corporation  for  the  benefit 
of  creditors,  unpaid  subscriptions  pass  to  the  assignee  as 
part  of  the  assets.  The  corporate  body  is  not  thereby 
necessarily  dissolved ;  and  where  the  power  to  issue  calls 
and  to  forfeit  stock  for  non-payment  is  vested  in  the  board 
of  managers,  the  fact  that  the  assignee  took  no  active  part 
in  issuing  such  calls,  or  in  the  forfeiture  of  stock  for  non- 
payment, will  not  relieve  a  stockholder  whose  stock  has 
been  forfeited.^ 

§206.  Nature  and  effect  of  the  forfeiture  of  shares. — If  sub- 
scriptions are  taken  in  the  usual  form  imposing  upon  the 
subscribers  an  undertaking  to  pay,  the  affirmative  remedy 
by  forfeiture  should  not   be  construed  to   have  been  in- 


iAthol,etc.,  R.R.  Co.  v.  Inhabs.  of  Antietam  Manf.  Co.,  34  Md.  317; 
Prescott,  no  Mass.  213.  Where  an  Heaston  v.  Cincinnati,  etc.,  R.R.  Co., 
officer  of  a  bank  informed  a  party  ap-  16  Ind.  275  ;  Sands  v.  Sanders,  26  N. 
plying  to  it  that  he  might  safely  loan  Y.  239;  Louisville,  etc.,  Tump.  Co.  v. 
money  on  a  pledge  of  the  stock  to  the  Meriwether,  5  B.  Men.  13.  See  Lex- 
owner  of  it  as  it  was  unincumbered,  it  ington,  etc.,  R.R.  Co.  v.  Chandler,  13 
was  held  that  after  the  loan  was  made.  Mete.  311;  Miss.,  etc.,  R.R.  Co.  v. 
the  bank  was  estopped  to  forfeit  the  Gaster,  20  Ark.  455. 
stock  for  alleged  dues.  Moore  v.  Bank  'Germantown  Passenger  R.R.  Co. 
of  Commerce,  52  Mo.  377.  v.  Fitler,  60  Pa.  St.   124.     As  to  the 

^  Lewey's  Island  R.R.  Co.  v.  Bolton,  necessity  of   the  strict  observance  of 

48  Me.  451  ;  Johnson  v.  Lyttle's  Iron  the  provisions  of  the  chart'  ■  in  relation 

Agency,  46  L.  J.  Eq.  786 ;  Watson  v.  to  the  forfeiture  and  sale    of  shares, 

Eales,  23  Beav.  294;  Eppes  v.  Miss.,  see  York,  etc.,  R.R.  Co.  v.  Ritchie,  40 

etc.,  R.R.  Co.,  35  Ala.  33 ;  Hughes  v.  Me.  425. 
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tended  to  take  away  the  common  law  right  to  enforce  pay- 
ment by  action.  Forfeiture  is  given  as  a  cumulative  and 
summary  remedy,  which  may  be  resorted  to  by  the  corpo- 
ration at  its  election.^  The  corporation  can  sue  or  declare 
the  stock  forfeited  at  its  option,  and  may  defer  the  forfeit- 
ure until  it  has  exhausted  its  remedy  by  suit.  If  it  brings 
an  action  and  collects  the  subscriptior  the  subscriber  re- 
mains a  stockholder.  If  it  declares  the  shares  forfeited, 
the  stockholder  loses  all  previous  payments,  and  ceases  to 
be  a  member  of  the  corporation.^  When  a  corporation 
sues  a  subscriber  on  unpaid  instalments,  the  judgment  in 
the  case  is  conclusive  of  the  amount  to  be  recovered,  and 
upon  payment,  the  subscriber  is  entitled  to  a  certificate  for 
his  stock,  even  though  one  or  more  of  the  instalments 
sued  for  was  barred  by  the  statute  of  limitations.  If  a 
corporation  would  claim  a  forfeiture  of  shares,  it  must 
specify  the  particular  stock  it  proposes  to  forfeit,  and  so 
declare  to  the  holder.^  Where  notice  is  given  that  the 
stock  will  be  forfeited  if  the  call  is  not  paid,  it  is  a  threat. 


1  Gratz  V.  Redd,  4  B.  Mon.  178  ;  Tar  35  Vt.  536.     Even  though  the  charter 

River  Nav.  Co.  v.  Neal,  i  Hawks,  520;  was  obtained  fraudulently,  the  rights  of 

Munn  V.  Currie,  2  Barb.   294  ;  Reris-  the    corporation    cannot  be  called  in 

selaer,  etc.,  P.  R.  Co.  v.  Wetsel,  21  Id.  question  in  such  an  action,  for  the  pur- 

56;    Troy  T.   Co.  v.    McChesney,   21  pose  of  declaring  its  charter  void  ;  that 

Wend.  296 ;  Klein  v.  Alton,  etc.,  R.R.  can  only  be  done  at  the  instance  and 

Co.,   13   111.  514;  Peoria,  etc.,  Co.   v.  on  behalf  of  the  government.     Selma, 

Elting,   17  Id.  429;  Spangler  v.  Ind.,  etc.,  R.R.  Co.  v.  Tipton,  5  Ala.  787. 

etc.,  R.R.  Co.,  21    Id.   276 ;  Hartford,  An    unsuccessful  attempt  to  sell    the 

etc.,  R.R.  Co.  V.  Kennedy,   12   Conn,  shares  will  not  extinguish  the  obliga- 

499;    Kirksey  v.  Florida,  etc.,  Co.,   7  tion.     Instone  v.  Frankfort  Bridge  Co., 

Fla.    23 ;    New   Orleans,    etc.,  Co.  v.  2  Bibb.  576. 

Briggs,  27  La.  Ann.  318  ;   Northeast        ^Johnson,  etc.,  v,  Albany,  etc.,  R.R. 

R.R.  Co.  v.  Rodrigues,  10  Rich.  278  ;  Co.,   40    How.   Pr.    193.     When    the 

Hughes  v.  Antietam  Manf.  Co.,34Md.  charter  authorizes  the  enforcement  of 

317;  Boston,   etc.,  R.R.  Co.  v.  Well-  a  penalty,  and,  in  addition,  a  forfeiture 

ington,  113  Mass.  79  ;  Mechanics',  etc.,  of  shares  for  the  non-payment  of  in- 

Co.  V.  Hall,  121   Id.  272  ;  Connecticut,  stalments,  the  exercise  of  the  power  is 

etc.,  Co.  V.  Bailey,  24  Vt.  465  ;  Fiscal-  discretionary  with  the  corporation,  and 

aqua  Ferry  Co.  v.  Jones,  39  N.  H.  390 ;  it  may  recover  on  the  promise  to  pay. 

Williams  v.  Lowe,  4  Nebraska,  382.  Delaware,  etc..  Canal  Co.  v.   Samson, 

^  Rutland,  etc.,  R.R.  Co.  v.  Thrall,  i  Binn.  70. 
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and  not  a  forfeiture.^  An  agreement  to  forfeit  stock  upon 
non-payment  of  instalments  is  in  the  nature  of  a  penalty, 
and  does  not  excuse  the  party  from  performing  his  con- 
tract.^ When  the  corporation  is  solvent,  in  the  absence  of 
an  express  provision  in  the  charter  that  upon  a  forfeiture 
of  shares  for  the  non-payment  of  calls  the  delinquent 
stockholder  shall  be  liable  to  the  corporation  for  any  defi- 
ciency, the  effect  of  the  forfeiture  is  to  annul  the  relation 
of  vendor  and  vendee,  and  to  discharge  the  subscriber  from 
all  existing  liability  founded  on  that  relation.^  That  such 
ought  to  be  the  result  is  obvious,  as  the  available  assets  of 
the  company  are  not  thereby  impaired,  and  the  party  in  de- 
fault, after  being  deprived  of  his  shares,  and  consequently 
of  all  his  interest  in  the  corporate  body,  should  not  be 
compelled  to  contribute  to  its  capital.  In  Carson  v.  Arctic 
Mining  Co.,*  Martin,  Ch.  J.,  said  :  "  If  it  is  true  that  the 
stock  was  forfeited  to  the  use  of  the  company  upon  the 
failure  to  pay  the  assessment,  there  would  perhaps  be  no 
difficulty  in  holding  that  the  remedy  by  action  was  taken 
away  thereby,  and  such  is  the  weight  of  authority;  and 
when  the  forfeiture  is  made  an  alternative,  and  not  a  con- 
current remedy,  such  is  most  certainly  the  result.  But  by 
forfeiture,  in  the  sense  employed  in  all  these  cases,  and  in 
all  others  of  the  same  class,  is  meant  the  reclamation  by  the 
corporation  of  the  entire  stock  to  its  own  uses,  and  this 
result  is  held  to  follow  upon  the  principle  that  such  forfeit- 
ure necessarily  involves  a  total  loss  of  interest  in  the  thing 
forfeited  by  the  party  in  default,  and  a  resumption  by  the 


■  Macon,  etc.,  R.R.  Co.  v.  Vason,  57  Mass.  213 ;  Mechanics'  Foundry,  etc., 

Ga.  314.  Co.  V.  Hall,  121   Mass.  272  ;    Ogdens- 

^  Mason  v.  Caldwell,  5  Oilman,  176  ;  burg,  etc.,  R.R.  Co.  v.  Frost,  2i  Barb. 

Raymond  v.  Caton,  24  111.  123.  541 ;  London  &  Brighton  R.R.  Co.  v. 

*  Small  V.    Herkimer  Manf.    Co.,  2  Fairclough,  2  Man.  &  Gr.  674 ;  Edin- 

Comst.    330  ;    Allen    v.    Montgomery  burgh  R.R.  Co.  v.  Hobelwhite,  2  M.  & 

R.R.  Co.,  II  Ala.  437  ;  New  Alb.  R.R.  W.  715;  Giles  v.  Hutt,  3  Exch.  18  ;  Gt. 

Co.  V.  Pickens,  5  Ind.  247  ;  Athol,  etc..  Northern  R.R.  v.  Kennedy,  4  Id.  417. 

R,R.  Co.  V.  Inhabs.  of  Preseott,  no  *  5  Mich.  288. 
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company  of  the  entire  consideration  of  the  debtor's  prom- 
ise." The  New  York  Supi-eme  Court  held  that  a  forfeit- 
ure of  stock  was  but  another  name  for  foreclosure,  and 
was  not  necessarily  an  extinguishment  of  the  debt ;  that, 
in  such  case,  the  real  cash  value  of  the  stock  at  the  time  it 
was  declared  forfeited  should  be  deducted  from  the 
nominal  value,  and  a  verdict  be  rendered  for  the  balance.* 
The  Court  of  Appeals,  however,  said  that  the  right  to 
forfeit  stock  and  previous  payments  could  not  be  re- 
garded as  a  mortgage ;  that  it  was  more  like  a  condi- 
tional sale  in  which  the  absolute  title  did  not  pass  until 
payment  in  full ;  that  it  was  optional  with  the  corporation 
whether  it  would  bring  an  action  on  the  subscription  or 
forfeit  the  stock  and  previous  payments  ;  that  if  it  did  the 
latter,  it  could  not  be  permitted  also  to  sue  and  collect  the 
price  agreed  to  be  paid  or  any  part  of  it.^  It  has  been  held 
that  a  party  whose  shares  have  been  forfeited  is  not  liable 
for  debts  contracted  by  the  corporation,  where  after  for- 
feiture the  corporation  becomes  insolvent.^  In  Georgia  it 
was  decided  that  a  subscriber  whose  shares  had  been  for- 
feited was  not  relieved  from  the  payment  of  a  note  given 
by  him  for  the  stock,  although  after  the  forfeiture  there 
might  have  been  made  a  material  alteration  in  the  charter 
without  his  assent*  A  corporation,  the  charter  of  which 
provides  that  the  shares  of  a  delinquent  subscriber  may  be 
■forfeited,  and  that  if  the  shares  do  not  sell  for  a  sum  suffi- 
cient to  pay  the  assessment,  he  shall  be  liable  to  the  corpo- 
ration for  any  deficiency,  is  not,  by  selling  the  shares,  pre- 
cluded from  maintaining  an  action  for  such  deficiency.^  In 
a  proper  case,  shares  which  have  been  forfeited  may  be  re- 

'  Herkimer  Manf.  Co.  v.  Small,  21  Creyke's     Case,     L.   R.    5,    Ch.   63; 

Wend.  273;  S.  C.  2  Hill,  127.  Bridges'  Case,  4  Id.  266. 

'  Small  V.  Herkimer  Manuf.  Co.,  2  ''  Mitchell  v.  Rome  R.R.  Co.,  17  Ga. 

Comst.  330 ;  S.  P.  Mills  v.  Stewart,  41  574.     Contra,   Ashton  v.  Burbank,    2 

N.  Y.  384 ;  62  Barb.  444.  Dillon,  435. 

^  Mills  V.  Stewart,  supra  ;  Macawly  *  Danbury,  etc.,  R.R.  Co.  v.  Wilson, 

V.   Robinson,   18  La.  An.  619.      See  22  Conn.  435. 
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deemed.  Where  the  articles  of  agreement  of  a  private 
joint  stock  company  provided  that  upon  the  non-payment 
by  a  stockholder  of  his  assessments  all  his  shares,  right,  and 
interest  in  the  association  and  its  property  should  be  for- 
feited, it  was  held  on  a  bill  in  equity  that  upon  the  pay- 
ment by  him  of  the  amount,  principal  and  interest,  he 
would  be  allowed  to  redeem,  and  the  trustees  be  ordered 
to  make  and  deliver  the  certificates,  especially  as  he  had, 
with  the  acquiescence  of  the  trustees,  previously  given  se- 
curity for  the  payment  of  his  overdue  assessments.^ 

§  207.  Collusion  in  the  forfeiture  of  shares. — The  power 
of  forfeiture  is  a  trust  to  be  exercised  in  good  faith  for  the 
benefit  of  the  whole  corporation  and  the  general  body  of 
members,  and  not  in  favor  or  to  the  detriment  of  some  one 
or  more.^  It  cannot  be  employed  as  a  means  of  punish- 
ment or  to  satisfy  feelings  of  dislike,  or  to  assist  members 
wishing  to  withdraw  from  the  corporation.^  If  stock  is 
forfeited  by  collusion  between  a  stockholder  and  the  board 
of  directors,  he  will  not  be  released  from  liability  ;  as  where 
upon  stockholders  ceasing  to  be  directors  their  shares  were 
forfeited  ;  *  where  directors,  in  order  to  induce  subscrip- 
tions, had  taken  shares  in  trust  for  their  own  company ;  ® 
where  a  dispute  was  compromised  by  forfeiting  shares 
which  the  stockholder  contended  he  was  entitled  to  repu- 
diate for  fraud  ;  ^  where  a  director  took  shares  upon  an  un- 
derstanding that  he  should  not  be  liable  thereon,  in  order 
that  the  company  might  obtain  registration.'^  The  directors 
must  be  unable  to  obtain  payment.  It  is  not  intended  to 
supply  them  with  means  by  which,  under  pretence  of  for- 

'  Walker  v.  Ogden,  i  Biss.  287.  Con-  »  Ibid. 

tra.  Sparks  v.  Liverpool  Water  Works  *  Mahisty's  Case,  17  S.  J.  745. 

Co.,  13  Ves.,  Jr.,  428.     See  Smith  v.  ^  Richmond's  Case,  4  K.  &  J.  305. 

Maine  Boys' Tunnel  Co.,  18  Cal.  in.  '  Gower's  Case,   L.   R.  6,   Eq.   "JT, 

'  Richmond's  Case,  4  K.  &  J.  305 ;  Dixon    v.    Evaiis,    L.    R.    5,    H.    L. 

Sweny  v.  Smith,   L.  R.  7,    Eq.    324;  606. 

Green's  Brice's  Ultra  Vires,  2d  Am.  '  Jones,   ex  parte,    27    L.    J.    Ch. 

Ed.  498.  666. 


§  207  AND   TRANSFER   OF   STOCK.  IIQ 

feiture,  they  can  release  a  shareholder.^  "  It  is  clear  that 
the  directors  of  a  company  organized  under  the  law  have 
no  power  to  destroy  it,  to  give  away  its  funds,  or  deprive 
it  of  any  means  which  it  possesses  to  accomplish  the  pur- 
poses for  which  it  was  incorporated.  The  stock  subscribed 
is  the  capital  of  the  company  ;  its  means  for  performing  its 
duty  to  the  commonwealth  and  to  those  who  deal  with  it. 
Accordingly  it  has  been  settled  by  numerous  decisions  that 
the  directors  of  a  company  are  incompetent  to  release  an 
original  subscriber  to  its  capital  stock,  or  to  make  any  arrange- 
ment with  him  by  which  the  company,  its  creditors,  or  the 
State  shall  lose  any  of  the  benefit  of  his  subscription. 
Every  such  arrangement  is  regarded  in  equity,  not  merely 
as  ultra  vires,  but  as  a  fraud  upon  the  other  stockholders, 
upon  the  public,  and  upon  the  creditors  of  the  company."* 
"  Directors  of  a  railroad  company,"  said  the  court  in  Bed- 
ford R.R.  Co.  v.  Bowser,^  "are  trustees  for  all  the  stock- 
holders, and  in  a  very  just  sense  for  the  commonwealth. 
It  is  an  abuse  of  their  trust,  wholly  unauthorized  and  at 
war  with  the  design  of  the  charter,  to  single  out  some  of 
the  stock  subscribers  and  release  them  from  their  liability. 
No  such  authority  in  them  has  ever  been  recognized.  It 
is  supported  neither  by  authority  nor  reason." 

All  subscriptions  are  presumably  upon  the  same  basis, 
and  all  shares  entitled  to  the  same  benefits  and  subject  to 
the  same  burdens.  In  the  subscription  of  each  person, 
every  other  subscriber  has  an  interest.  A  private  arrange- 
ment whereby  the  issue  of  certain  shares  is  coupled 
with  the  right  on  the  part  of  the  holder  to  surrender  them 
and  take  back  the  money,  is  in  law  a  fraud  upon  the  other 
subscribers,  and  the  party  will  be  held  to  all  the  responsi- 


•  Stanhope's  Case,  L.  R.  i,  Ch.  i6i ;  ^  ^g  pa.  gt.  37.  See  Belhaven's  Case, 
3  De  G.  &  Sm.  198  ;  Mills  v.  Stewart,  11  Jur.  N.  S.  572 ;  3  De  G.  J.  &  S.  41  ; 
41  N.  Y.  386.  New  Albany  v.  Burke,  1 1  Wall.  96 ; 

*  Burke  v.  Smith,  i6  Wall.  390,  per  Putnam  v.  New  Albany,  4  Biss. 
Strong,  J.  365- 
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bilities  of  a  bona  fide  subscriber.  Certificates  of  stock  is- 
sued in  the  usual  form,  and  so  appearing  upon  the  books 
of  the  corporation,  unaccompanied  by  any  condition,  are 
evidence  of  the  right  in  the  stock.  Upon  this  proof  others 
are  entitled  to  rely  as  to  the  character  of  the  stock,  and 
they  are  not  bound  to  take  notice  of  an  antecedent  indi- 
vidual contract  existing  between  the  directors  of  the  corpo- 
ration and  a  taker  of  the  shares.* 

§  208.  Rights  of  creditors  in  relation  to  unpaid  subscrip- 
tions.— The  capital  stock  of  a  corporation  is  a  trust  fund 
for  the  protection  of  its  creditors  or  those  who  deal  with 
it ;  and  the  stock  thus  held  in  trust  is  the  whole  stock,  and 
not  merely  that  percentage  of  it  which  has  been  called  in 
and  paid.^  "  To  the  community  it  announces  the  extent  of 
the  ixieans  contributed,  and  forming  the  basis  of  the  deal- 
ings of  the  corporate  body,  and  enables  every  man  to  judge 
of  its  ability  to  meet  its  engagements  and  perform  what  it 
undertakes.     And  when,  as  in  most  instances,  the  statute 


'  Miller  v.  Hanover,  etc.,  R.R.  Co.,  is  paid  in,  be  withdrawn  by  the  stock- 
87  Pa.  St.  95 ;  Melvin  v.  Lamar  Ins.  holders  without  payment  of  the  debts 
Co.,  80  111.446;  Blodgett  V.  Morrill,  of  the  corporation,  why  is  its  amount 
20  Vt.  509 ;  White  Mts.  R.R.  Co.  v.  so  studiously  provided  for,  and  its  pay- 
Eastman,  34  N.  H.  124;  Bates  v.  ment  by  the  stockholders  so  diligently 
Lewis,  3  Ohio  St.  459.  required  ?    To  me  this  point  seems  so 

^  Upton  V.  Tribilcock,  91  U.  S.  45  ;  plain  upon  principles  of  law,  as  well  as 

Webster  v.  Upton,   lb.  65.     See  Fort  commonsense,  that  I  cannot  be  brought 

Edward  P.  R.  Co.  v.  Payne,  17  Barb,  into  any  doubt  that  the  charters  of  our 

567 ;  Kennebec,  etc.,  R.R.  Co.  v.  Ken-  banks  make  the  capital  stock  a  trust 

dall,  31  Me.470.    In  Wood  V.  Dummer,  fund  for  the  payment  of  all  the  debts  of 

3  Mason,  308,  Judge  Story,  in  speak-  the  corporation.     The  bill-holders  and 

ing  of  the  capital  stock  of  banks,  said :  other  creditors  have   the   first  claims 

"  During  the  existence  of  the  corpora-  upon  it ;  and  the  stockholders  have  no 

tion  it  is  the  sole  property  of  the  cor-  rights  until  all  the  other  creditors  are 

poration,  and  can  be  applied  only  ac-  satisfied.     They  have  the  full  benefit  of 

cording  to  the  charter  ;   that  is,  as  a  the  profits  made  by  the  establishment, 

fund  for  payment  of  its  debts,  upon  the  and  cannot  lake  any  portion  of  the  fund 

security  of  which  it  may  discount  and  until  all  other  claims  on  it  a,re  extin- 

circulate  notes.     Why  otherwise  is  any  guished.     Their  rights  are  not  to  the 

capital  stock  required  by  our  charters  ?  capital  stock,  but  to  the  residuum  after 

If  the  stock  may,  the  next  day  after  it  all  demands  on  it  are  paid." 
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requires  the  stock  to  be  paid  in  before  the  corporation  can 
transact  business,  security  to  those  contracting  with  it  is 
thereby  superadded  to  the  information  of  its  resources. 
These  objects  for  the  public  benefit  are  sometimes  defeated 
by  fraud  and  deception,  but  they  are  such  as  the  legislature 
have  in  view  in  limiting  the  amount  of  the  capital  stock, 
and  requiring  a  specified  sum  or  proportion  to  be  paid  in."  * 
"The  stockholders  being  in  general  free  from  personal  re- 
sponsibility, the  capital  stock  constitutes  the  sole  fund  to 
which  creditors  look  for  the  liquidation  of  their  demands. 
It  is  the  basis  of  the  credit  which  is  extended  to  the  cor- 
poration by  the  public,  and  a  substitute  for  the  individual 
liability  which  exists  in  other  cases.  So  far  as  creditors  are 
concerned,  it  is  regarded  in  the  law  as  a  trust  fund  pledged 
for  the  payment  of  the  debts  of  the  corporation.  Until 
they  are  paid  the  stockholders  are  postponed  ;  they  are  only 
entitled  to  that  which  remains  after  the  claims  of  the  cred- 
itors are  extinguished.  This  is  as  true  of  the  unpaid  shares 
subscribed,  or  balances  due  thereon,  as  of  the  amount  which 
has  actually  been  paid  in.  Such  unpaid  shares  or  balances 
are  as  much  a-  part  of  the  capital  stock  as  the  sums  which 
have  already  been  realized  thereon.  Aside  from  the  funds 
on  hand,  they  often  constitute  the  only  resources  of  the 
company.  They  are  debts  due  to  it,  the  payment  of  which 
can  be  enforced  by  its  officers.  The  delinquent  subscribers 
are  its  debtors,  and  the  directors  are  clothed  with  authority 
to  compel  them  to  pay.     When  the  company  is  indebted, 


'  Sandford,  v.  C,  in  Barry  v.  Mer-  all  of  the  corporate  debts.  Hightower 
chants' Exchange  Co.,  i  Sandf.  Ch.  280.  v.  Thornton,  8  Ga.  486.  If  the  direct- 
Unpaid  subscriptions  to  the  capital  ors  of  a  corporation,  whose  duty  it  is 
stock  of  a  corpoi  alien  are  corporate  to  call  in  and  collect  subscriptions,  neg- 
property,  and  can  be  reached  by  cred-  lect  to  do  so,  creditors  may  file  a  bill  in 
itors  of  the  corporation  in  a  court  of  equity,  and  compel  assessments  on  un- 
equity.  The  right  exists  independently  paid  stock  necessary  to  satisfy  their 
of  any  statutory  provision,  the  stock,  as  claims.  Glenn  v.  Semple,  Cent.  L.  J.  for 
well  as  the  other  property  of  the  cor-  Feb.  19,  1886,  vol.  22,  p.  182. 
poration,  constituting  a  trust  fund  for 
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and  other  means  of  meeting  its  liabilities  are  exhausted,  the 
exercise  of  this  authority  becomes  a  duty  which  they  are 
under  the  highest  moral  obligation  to  perform.  Creditors 
are  supposed  to  have  trusted  as  well  to  such  unpaid  sub- 
scriptions, and  to  the  fair  and  faithful  exercise  of  such  com- 
pulsory power  for  their  payment,  as  to  the  funds  actually 
paid  in  ;  and  when  it  becomes  necessary  to  their  security  or 
satisfaction,  they  have  a  legal  right,  either  by  the  voluntary 
action  of  the  proper  officers,  or  through  the  aid  of  the 
courts,  to  such  exercise  of  it.  If,  therefore,  by  the  wilful 
or  stubborn  inaction  of  the  directors  or  stockholders  the 
company  fails  to  meet  its  obligations  and  perform  its  duties, 
a  court  of  equity  will,  on  proper  application,  afford  the 
requisite  relief."^ 


'  Dixon,  C.  J.,  in  Adler  v.  Milwau- 
kee Patent  Brick  Manf.  Co.,  13  Wis.  57  ; 
Burke  v.  Smith,  16  Wall.  395  ;  Bedford 
R.R.  Co.  V.  Bowser,  48  Pa.  St.  37  ;  Al- 
ford  V.  Miller,  32  Conn.  543 ;  Jones  v. 
Terre  Haute,  etc.,  R.R.  Co.,  57  N.  Y. 
196  ;  Crawford  v.  Rohrer,  59  Md.  599; 
Rider  v.  Morrison,  54  Id.  429.  In 
Marsh  v.  Burroughs,  i  Woods  C.C.  463, 
it  was  contended  that  the  unpaid  sub- 
scriptions of  capital  stock  were  not 
assets  for  the  payment  of  debts,  either 
legal  or  equitable ;  that  they  existed  as 
mere  possibihties ;  that  they  were  not  a 
debt  due,  having  never  been  called  in ; 
that  no  one  could  call  them  in  but  the 
directors,  with  whom  the  power  was 
discretionary ;  and  that  unpaid  suli- 
scriptions  were  no  part  of  the  capital 
stock  of  a  bank,  the  capital  being  what 
had  been  called  in.  It  was  held,  how- 
ever, not  a  mere  power  vested  in  the 
bank  to  make  further  calls,  but  a  right, 
and  that  where  a  debtor  had  such  a 
right,  and  did  not  choose  to  exercise  it, 
equity,  at  the  instance  of  creditors, 
virould  exercise  it  for  him  ;  that  it  was 
not  only  the  right  of  the  bank  to  call 
in  a  subscription,  but  the  right  of  the 


stockholder  to  pay  it  at  any  time  ;  and 
that  such  a  right  could  not  therefore  be 
properly  described  as  a  mere  discre- 
tionary power  on  the  part  of  the  bank. 
See  Hatch  v.  Dana,  loi  U.  S.  205. 

Where  the  mode  of  closing  up  the 
affairs  of  insolvent  corporations,  and  of 
distributing  the  proceeds  of  their  prop- 
erty and  effects  among  their  creditors, 
is  governed  by  the  common  law,  the 
creditor  must  first  establish  his  claim 
by  judgment  at  law,  and  then  after  ex- 
ecution issued  and  returned  in  whole  or 
in  part  unsatisfied,  he  may  file  his  bill 
in  his  own  behalf,  and  in  behalf  of  such 
other  creditors  of  the  corporation  as 
may  elect  to  become  parties,  against 
the  corporation  and  its  delinquent  or 
withdrawing  stockholders,  alleging  the 
recovery  and  non-payment  of  his  judg- 
ment, and  praying  the  decree  or  order 
of  the  court  that  an  account  of  the 
assets  and  debts  be  taken  and  a  re- 
ceiver be  appointed,  and  that  the  stock- 
holders and  officers  pay  in  and  account 
to  the  receiver  for  so  much  of  the  cap- 
ital stock  as  will  be  sufficient  to  pay 
the  debt  of  the  plaintiff  and  of  those  of 
such  other  creditors  as  may  choose  to 
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Stockholders  cannot  divert  the  capital  stock  from  the 
payment  of  debts  contracted  upon  the  faith  of  it  as  a  trust 
fund.  Where  the  corporation  is  insolvent,  and  the  capital 
stock  insufficient  for  the  payment  of  the  corporate  debts,  a 


join  him  and  come  in  under  the  decree ; 
and  that  the  receiver  be  directed  to 
apply  the  same  in  discharge  of  such  in- 
debtedness. All  of  the  creditors  should 
be  joined,  that  all  may  share  alike  in 
the  funds  which  are  realized  by  the 
proceedings.  So,  all  of  the  stockholders 
should  be  made  parties,  so  that  no  one 
of  them  maybe  compelled  to  pay  more 
than  his  due  proportion,  and  that  all 
may  be  obliged,  according  to  the  num- 
ber of  their  respective  shares  and  their 
pecuniary  ability,  to  contribute  toward 
the  losses  which  the  corporation  may 
have  sustained.  Vick  v.  Lane,  etc.,  Co., 
56  Miss.  68 1 .  See  Marsh  v.  Burroughs, 
I  Woods,  C.  C.  463.  When  the  only  ob- 
ject of  a  bill  is  to  obtain  payment  of  a 
judgment  against  a  corporation  out  of 
its  credits  or  intangible  property,  that 
is  out  of  its  unpaid  stock,  the  complain- 
ant is  not  obliged  to  make  all  of  the 
stockholders  defendants,  to  marshal  the 
assets,  or  to  adjust  the  equities  between 
the  corporators.  "  At  law,  certainly, 
a  subscription  may  be  enforced  against 
a  subscriber  without  joinder  of  other 
subscribers  ;  and  in  equity  his  liability 
does  not  cease  to  be  several.  A  cred- 
itor's bill  merely  subrogates  the  creditor 
to  the  place  of  the  debtor  and  garnishes 
the  debt  due  to  the  indebted  corpora- 
tion. It  does  not  change  the  character 
of  the  debt  attached  or  garnished.  It 
may  be  that  if  the  object  of  the  bill  is 
to  wind  up  the  affairs  of  the  corpora- 
tion, all  the  shareholders,  at  least  so 
far  as  they  can  be  ascertained,  should 
be  made  parties,  that  complete  justice 
may  be  done  by  equalizing  the  burdens 
and  in  order  to  prevent  a  multiplicity 
of  suits.    But  this  is  no  such  case.    The 


most  that  can  be  said  is,  that  the  pres- 
ence of  all  the  stockholders  might  be 
convenient,  not  that  it  is  necessary." 
Hatch  V.  Dana,  loi  U.  S.  205,  per 
Strong,  J.  In  Ogilvie  v.  Knox  Ins. 
Co.,  22  How.  380,  Grier,  J.,  in  deliv- 
ering the  opinion  of  the  court,  said  : 
"  The  creditors  of  the  corporation  are 
seeking  satisfaction  out  of  the  assets  of 
the  company  to  which  the  defendants 
are  debtors.  If  the  debts  attached  are 
sufficient  to  pay  their  demands,  the 
creditors  need  look  no  further.  They 
are  not  bound  to  settle  up  all  the  affairs 
of  this  corporation,  and  the  equities  be- 
tween its  various  stockholders,  corpo- 
rators, or  debtors.  If  A.  is  bound  to 
pay  his  debt  to  the  corporation  in  order 
to  satisfy  its  creditors,  he  cannot  de- 
fend himself  by  pleading  that  these 
complainants  might  have  got  their  sat- 
isfaction out  of  B.  as  well.  It  is  true, 
if  it  be  necessary  to  a  complete  satis- 
faction of  the  complainants  that  the 
corporation  be  treated  as  an  insolvent, 
the  court  may  appoint  a  receiver  with 
authority  to  collect  and  receive  all  the 
debts  due  to  the  company,  and  admin- 
ister all  its  assets.  In  that  way,  all  the 
other  stockholders  or  debtors  may  be 
made  to  contribute."  The  Supreme 
Court  of  Illinois  has  frequently  held  that 
an  action  at  law  by  a  single  creditor 
will  lie  against  a  stockholder  of  an  insolv- 
ent corporation  to  enforce  an  individual 
liability  created  by  its  charter ;  but  not 
that  one  creditor  might  not  at  the  in- 
stance of  the  whole  body  of  the  other 
creditors,  be  restrained  from  the  prose- 
cution of  his  individual  suit,  when  its 
prosecution  would  be  prejudicial  to  the 
equal  interest    of    all    the  creditors. 
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case  might  be  made  in  which  a  com't  of  equity  would  enjoin 
the  payment  of  future  dividends  to  the  stockholders  until 
the  debts  were  paid.^     Creditors  may,  before  proceeding  to 


Eames  v.  Doris,  102  111.  350,  and  cases 
cited.  See  City  of  Chicago  v.  Hall,  103 
111.  342 ;  Diversey  v.  Smith,  lb.  378  ; 
Gridley  v.  Barnes,  lb.  211.  In  New 
Hampshire,  where  the  property  of  a 
corporation  had  been  divided  among 
its  stockholders  before  all  of  its  debts 
were  paid,  it  was  held  that  a  judg- 
ment creditor  might,  after  the  return  of 
an  execution  unsatisfied,  maintain  an 
action  in  the  nature  of  a  creditor's  bill 
against  a  stockholder  to  reach  what 
was  so  received  by  him,  and  that  the 
plaintiff  need  not  make  all  of  the  stock- 
holders parties  to  the  action.  Bartlett 
V.  Drew,  57  N.  H.  587.  And  see 
Pierce  v.  Milwaukee  Construction  Co., 
38  Wis.  253.  In  Pennsylvania,  the 
remedy  against  members  is  by  execu- 
tion under  the  statute,  and  not  in 
equity.  By  the  act  of  1849  the  liability 
is  to  be  enforced  against  those  only 
who  are  made  parties  to  the  creditors' 
suit,  and  against  whom  judgment  is 
obtained.  The  collection  is  then  spe- 
cifically to  be  made  by  execution 
against  the  corporation,  and  for  want 
of  goods,  etc.,  against  the  stockholders 
defendants  in  the  judgment.  Brir.ham 
V.  Wellersburg  Coal  Co.,  47  Pa.  St.  43. 
'  Reid  V.  Etonton  Manf.  Co.,  40  Ga. 
98.  The  stockholders  of  a  corporation 
are  conclusively  charged  with  notice 
of  the  trust  character  which  attaches  to 
its  capital  stock.  As  to  it,  they  cannot 
occupy  the  status  of  innocent  pur- 
chasers, but  they  are  to  all  intents  and 
purposes  privies  to  the  trust.  When 
therefore  they  have  in  their  hands  any 
of  this  trust  fund,  they  hold  it  cum  onere 
subject  to  all  the  equities  which  attach 
to  it.  Clapp  v.  Peterson,  104  111.  26. 
The  balance  unpaid  on  the  subscription 
to  the  stock  of  a  railroad  company  is  a 


claim  or  thing  in  action  subject  to  se- 
questration proceedings  taken  on  a 
judgment  against  the  company.  It  is 
like  a  freight  bill  due  the  company,  or 
any  other  legal  or  equitable  claim  or 
demand ;  and  the  fact  that  the  com- 
pany was  afterward  adjudged  insolvent, 
does  not  change  the  character  of  the 
claim,  or  deprive  the  judgment  creditor 
of  his  right.  It  is  not  covered  by  a 
mortgage  purporting  to  convey  "  the 
railroad  constructed  and  to  be  con- 
structed, and  all  rights  of  way,  ma- 
chinery, implements,  and  other  chattels 
and  things  pertaining  to  said  railroad, 
and  all  its  chartered  rights,  privileges, 
and  franchises,  and  also  all  the  estate, 
right,  title,  interest,  property  and  pos- 
session, claims  and  demands  whatso- 
ever of  the  said  railroad  of,  in,  and  to 
the  same,  with  the  appurtenances." 
Dean  v.  Biggs,  25  Hun,  122.  By  the 
phrase  "  capital  stock "  is  meant  the 
amount  of  capital  contributed  by  the 
stockholders  for  the  purposes  of  the 
corporation.  The  value  of  the  stock 
may  be  increased  by  surplus  profits,  or 
be  diminished  by  losses,  but  the  amount 
of  the  capital  stock  remains  the  same. 
The  funds  of  the  corporation  may  fluc- 
tuate. Its  capital  stock  remains  invari- 
able, save  by  legislative  enactment. 
State  V.  Morristown  Fire  Assoc,  23 
N.  J.  (3  Zab.)  195.  It  is  the  amount 
fixed  by  the  members  as  their  stake  in 
the  concern.  Upon  this  they  get  credit 
and  transact  business.  It  may  not  all  be 
actually  paid  in,  still  they  are  liable  to 
the  public  for  the  amount  thus  fixed.  On 
the  other  hand,  additions  may  be  made 
to  the  original  stock  by  a  successful 
prosecution  of  the  business ;  still  these 
profits  do  not  constitute  the  capital. 
Hightower  v.  Thornton,  8  Ga.  500.  See 
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judgment  and  execution,  file  a  bill  against  the  corporation 
and  the  assignee  to  prevent  a  misapplication  of  the  trust 
fund,  and  the  court  may  appoint  a  receiver,  or  require  se- 
curity.^ But,  in  the  absence  of  a  provision  to  the  contrary, 
a  corporation  not  bankrupt  may  deal  with  its  property  as  it 
pleases.^  In  Mills  v.  Northern  R.R.  Co.,^  Hatherly, 
L.  C,  said  :  "  So  far  as  the  case  rests  on  the  simple  fact  of 
the  plaintiffs  being  creditors  of  the  company,  it  seems  to  me 
hardly  capable  of  argument.  Work  is  done  for  a  limited 
company  ;  no  engagement  is  taken  from  them  by  way  of 
security  ;  no  debenture  or  mortgage  is  granted  by  them  ; 
but  the  work  is  done  simply  on  the  credit  of  the  company. 
The  only  remedy  for  the  creditor  in  that  case  is  to  obtain 
his  judgment  and  take  out  execution  ;  or  it  may  be  that  he 
may  have  a  power,  if  the  case  warrants  it,  of  applying  to 
wind  up  the  company.  But  it  is  \yholly  unprecedented  for 
a  mere  creditor  to  say  :  '  Certain  transactions  are  taking 
place  within  the  company  and  dividends  are  being  paid  to 
shareholders  which  they  are  not  entitled  to  receive,  and 
therefore  I  am  entitled  to  come  here  and  examine  the  com- 
pany's deed  to  see  whether  or  not  they  are  doing  what  is 
ultra  vires,  and  to  interfere  in  order  that,  as  by  a  bill  quia 
timet,  I  may  keep  the  assets  in  a  proper  state  of  security 


Burrall  v.  Bushwick  R.R.  Co.,  75  N.  Y.  give  a  lease  to  the  attaching  creditor 

211.  for  a  long  term  at  a  rent  which  would 

■  Conro  V.  Gray,  4  How.  Pr.  165.  not  pay  the  interest  on  its  indebtedness ; 

'  Hort's  Case,  i  Ch.  D.  307 ;  Cocker's  and  that  the  giving  of  the  lease  would 

Case,  3  Id.  2.  be  injurious  to  the  interest  of  the  cor- 

^  L.  R.  5,  Ch.  621.  In  Pond  v.  Fram-  porate  creditors  and  stockholders.  The 
ingham,  etc.,  R.R.  Co.,  130  Mass.  194,  prayer  was  for  an  injunction  to  restrain 
the  substantial  allegations  of  a  bill  in  the  corporation  from  the  further  prose- 
equity  were  that  the  plaintiffs  were  cution  of  its  business,  and  for  the  ap- 
creditors  of  a  corporation  ;  that  the  cor-  pointment  of  a  receiver.  It  was  held 
poration  was  insolvent ;  that  all  of  its  that  nothing  was  alleged  which  brought 
property  was  mortgaged  to  trustees  for  the  case  within  the  general  equity 
the  benefit  of  one  class  of  creditors ;  powers  of  a  court  of  chancery.  See 
that  it  owed  large  amounts  to  other  Treadwell  v.  Salisbury  Manuf.  Co.,  7 
creditors,  one  of  whom  had  attached  Gray,  393. 
all  of  its  property ;  that  it  was  about  to 


126  SUBSCRIPTIONS    FOR,    ASSESSMENTS    UPON,  §  2o8 

for  the  payment  of  my  debt  whensoever  the  time  arrives  for 
its  payment'  ....  I  have  never  before  heard  (and  I  asked 
in  vain  for  any  such  precedent)  of  any  attempt  on  the  part 
of  a  creditor  to  file  a  bill  of  this  description  against  a  com- 
pany, claiming  the  interference  of  this  court  on  the  ground 
that  he,  having  no  interest  in  the  company,  except  the  mere 
fact  of  being  a  creditor,  is  about  to  be  defrauded  by  reason 
of  their  making  nway  with  their  assets.  It  would  be  a  fear- 
ful authority  for  this  court  to  assume,  for  it  would  be  called 
on  to  interfere  with  the  concerns  of  almost  every  company 
in  the  kingdom  against  which  a  creditor  might  suppose  that 
he  had  demands,  which  he  had  not  established  in  a  court  of 
justice,  but  which  he  was  about  to  proceed  to  establish.  If 
there  is  this  power  in  any  case,  of  course  it  would  apply 
not  only  to  the  raising  of  money  by  debentures  and  to  pay- 
ing shareholders,  but  it  would  extend  to  an  interference  in 
every  possible  way  with  the  dealings  of  the  company." 

A  creditor  of  a  corporation  may,  in  ordinary  cases,  treat 
the  unpaid  balance  of  stock  as  a  debt  due  the  corporation 
and  proceed  to  subject  it  under  the  statute  as  he  would  any 
other  debt.*  If  the  holder  of  shares  has  only  paid  a  per- 
centage of  his  subscription,  the  creditors  of  the  corporation 
are  entitled  to  require  hira  to  pay  the  balance  ;  the  accept- 
ance and  holding  of  a  certificate  of  stock  making  him  re- 


'  Henry  v.  Vermillion,  etc.,  R.R.  Co.,  tiffs  it  was  contended  that  those  mem- 

17  Ohio,  187  ;  Mann  V.  Pentz,  3  Comst.  bers  who  were  such  at  the  time  of  the 

415,  reversing  s.  C.  2  Sandf.  Ch.  257.  accruing- of  any  debt  against  the  com- 

The  charter  of  a  m-^nufacturing  com-  pany,  whether  payable  on  demand  or  at 

pany  provided   that    the   persons  and  a  future  time,  were  jointly  liable  with- 

property  of  the  members  should  at  all  out  reference  to  the  solvency  or  insol- 

times  be  liable  for  all  debts  due  by  the  vency  of  the  corporation,  and  that  this 

corporation.     In  an  action  by  a  bank  liability  was  not  discharged  or  at  all 

against  the  stockholders  of  the  com-  affected  by  ceasing  to  be  members.     It 

pany  for  borrowed  money,  the  question  was  held,  however,  that  those  only  were 

to  be  determined  was  whether  mem-  liable  who  were  members  when  a  legal 

bcis  who  cease;l  to  :.e  such  before  the  demand  was  made,  or,  in  other  words, 

insolvency  of  the  corporation,  or  the  when  a  suit  was  brought  against  the 

commencement  of  the  plaintiff's  action,  company.  Middletown  Bank  v.  Magill, 

were  liable.    On  the  part  of  the  plain-  5  Conn.  28. 
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sponsible  as  a  shareholder.  An  alleged  representation  by 
the  agent  of  the  corporation  that  the  stock  was  non-assess- 
able would  be  immaterial.^  Where  a  corporation  may,  by 
stipulation,  preclude  itself  from  enforcing  payment  of  the 
full  amount  subscribed,  creditors  of  the  corporation  cannot 
be  thereby  affected ;  and  though  the  shares  have  been  trans- 
ferred to  the  corporation,  that  will  not  be  sufficient  to 
discharge  the  subscriber  from  the  claims  of  a  receiver 
who  is  the  representative  of  the  creditors.*  A  private 
arrangement  between  the  corporation  and  a  subscriber  by 
which  he  is  released  from  indebtedness  on  his  subscription, 
or  the  nature  or  binding  force  of  it  changed,  will  be  void 
as  to  creditors.^     In  England  an  agreement  between  a  cor- 


'  Upton  V.  Tribilcock,  supra  ;  Bing- 
ham V.  Mead,  10  Allen,  245  ;  Buffalo, 
etc.,  R.R.  Co.  V.  Douglass,  14  N.  Y. 
336;  Seymour  v.  Sturgess,  26  Id.  134; 
Ogilvie  V.  Knox  Ins.  Co.,  22  How.  380  ; 
United  Soc.  v.  Eagle  Bank,  7  Conn. 
456  ;  Bishops  Fund  v.  Eagle  Bank,  lb. 
476. 

'  Mann  v.  Cooke,  20  Conn.  178. 
Where  a  person  has  become  a  stock- 
holder, no  misconduct  of  the  corpora- 
tion, or  false  representation  made  by  it 
to  induce  him  to  take  shares,  will  re- 
lease him  from  his  statutory  liability 
for  the  debts  of  the  corporation.  He 
may  demand  back  what  he  gave  for  his 
stock,  be  reimbursed  for  any  loss  or 
damage  he  has  sustained,  and  be  re- 
lieved thereafter  from  any  further  lia- 
bility as  a  corporator.  But  as  long  as 
he  continues  to  be  a  stockholder,  his 
liability  to  creditors  continues.  Spear 
V.  Crawford,  14  Wend.  24  ;  Matter  of 
Reciprocity  Bank,  22  N.  Y.  17  ;  Rug- 
gles  V.  Brock,  6  Hun,  164;  Briggs  v. 
Cornwell,  9  Daly,  436";  Matter  of  Em- 
pire City  Bank,  6  Abb.  Pr.  402  ;  Tur- 
ner V.  Granger's  Life  and  Health  Ins. 
Co.,  65  Ga.  649;  38  Am.  R.  801 ;  Hen- 
derson V.  Royal  British  Bank,  7  El.  & 


Bl.  356 ;  Powis  V.  Harding,  i  Com. 
B.  N.  S.  533 ;  Ellis  v.  Schmoeck,  5 
Bing.  521.  The  stockholders  of  Cali- 
fornia mining  corporations,  as  they  are 
usually  formed  in  that  State,  by  the  ac- 
ceptance of  stock  incur  no  liability  ex 
contractu,  either  express  or  implied,  to 
pay  in  either  for  the  prosecution  of  the 
enterprise  or  the  payment  of  the  debts 
of  the  company,  the  nominal  par  value 
of  their  shares.  Unless  they  have  sub- 
scribed for  stock,  or  are  successors  of 
subscribers,  assessments  levied  on  them 
can  be  enforced  only  by  the  sale  of  the 
shares.  In  re  South  Mountain  Con- 
solidated Mining  Co.,  7  Sawyer  C.  C. 

30- 

'  Jewell  V.  Rock  River  Paper  Co.,  loi 
111.  57  ;  Chouteau  Ins.  Co.  v.  Floyd,  74 
Mo.  286.  After  the  organization  of 
the  corporation  and  the  transaction  of 
corporate  business,  as  against  corporate 
creditors,  subscriptions  to  the  capital 
stock  cannot  be  quahfied  by  a  private 
understanding  among  subscribers,  that 
the  subscriptions  shall  not  be  collected 
unless  a  certain  amount  is  subscribed. 
Hickling  v.  Wilson,  104  111.  54.  In 
Wisconsin  the  statute  of  1878,  sec. 
1753,  as  amended  by  ch.  93,  laws  of 
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poration  and  subscribers  to  its  stock  that  upon  payment  of 
a  certain  percentage  on  the  par  value  of  it,  no  further  as- 
sessments shall  be  made  thereon,  and  certificates  for  full 
paid  shares  be  issued  to  the  holders,  is  binding  not  only 
upon  the  corporation,  but  upon  creditors.  The  doctrine 
in  this  country  is,  that  such  a  contract,  though  binding  on 
the  corporation,  is  a  fraud  in  law  on  its  creditors  which 
they  can  set  aside  ;  and  that  when  their  rights  intervene 
and  their  claims  are  to  be  satisfied,  the  stockholders  can 
be  compelled  to  pay  their  stock  in  full ;  that  as  the  public 
has  no  means  of  knowing  the  private  contracts  made 
between  a  corporation  and  its  stockholders,  creditors  are 
entitled  to  presume  that  the  stock  subscribed  has  been  or 
will  be  paid  up,  and  if  it  is  not,  a  court  of  equit)^  will  at 
their    instance    require    it    to    be    paid.^     In    Sawyer   v. 


1881,  provides  that  no  corporation  shall 
issue  any  stock  or  certificate  of  stock 
except  in  consideration  of  money,  or 
labor,  or  property  estimated  at  its  true 
money  value  actually  received  by  it 
equal  to  the  par  value.  It  was  held 
that  a  subscriber  for  stock  under  the 
foregoing  act  at  less  than  its  par  value 
was  in  pari  delicto  with  the  corpora- 
tion, and  could  not  maintain  an  action 
upon  the  contract,  or  recover  back 
money  paid  under  it.  Clarke  v.  Lin- 
coln Lumber  Co.,  59  Wis.  655. 

'  V^^aterhouse  v.  Jamieson,  L.  R.  2, 
H.  L.  29 ;  Cunie's  Case,  3  De  G.  J.  & 
S.  367 ;  Carling,  etc.,  Case,  i  Ch.  D. 
115  ;  Scovill  V.  Thayer,  105  U.  S.  143; 
Agricultural  Bank  v.  Wilson,  24  Me. 
273  ;  Currier  v.  Lebanon  Slate  Co.,  56 
N.  H.  262 ;  Gill  V.  Balis,  72  Mo.  424 ; 
Clarke  v.  Lincoln  Lumber  Co.,  59  Wis. 
659;  Osgood  V.  King,  42  Iowa,  478; 
Crawford  v.  Rohrer,  59  Md.  599;  Zir- 
kel  V.  Joliet  Opera  House  Co.,  79  111. 
334.  See  Matter  of  South  Mt.  Con- 
solidated Manf.  Co.,  14  Fed.  Rep.  347 ; 
Boynton  v.  Hatch,  47  N.  Y.  225.     A 


railroad  company  had  undertaken  to 
build  its  road  from  the  city  of  N.  to 
the  city  of  S.  and  had  commenced  the 
work  relying  mainly  upon  the  bonds  of 
the  former  city  to  raise  the  necessary 
money,  in  which  it  had  been  disap- 
pointed. Suits  had  been  commenced 
for  injunctions  to  restrain  the  collection 
of  a  tax  for  paying  interest,  and  the 
consequence  was  that  the  bonds  could 
not  be  sold  without  a  ruinous  sacrifice, 
if  sold  at  all.  The  company  had  bor- 
rowed thirty-six  thousand  dollars, 
pledging  the  bonds  to  the  amount  of 
eighty  thousand  dollars  as  collateral 
security.  The  loan  had  fallen  due,  and 
the  holders  were  demanding  payment 
and  threatening  to  sell  the  collaterals. 
The  city  had  paid  its  bonds  to  the 
extent  of  $200,000  on  the  subscrip- 
tion, and  was  liable  to  be  called  upon 
for  $50,000  more.  The  credit  of  the 
bonds  it  had  issued  was  gone,  and  if  it 
had  issued  the  remainder,  they  could 
only  have  sold  at  a  great  sacrifice.  The 
bonds  were  negotiable  instruments 
payable  to  bearer  in  not  less  than  ten, 
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Hoag,^  the  charter  authorized  the  corporation  to  commence 
business  with  a  capital  stock  of  $100,000  with  ten  thousand 
dollars  paid  in,  and  the  balance  secured  by  notes  with  mort- 
gages on  real  estate  or  otherwise.  The  corporation  gave  a 
subscriber  its  check  for  the  amount  of  his  subscription  less 
the  instalment  required  to  be  paid  by  each  stockholder  in 
cash,  for  which  he  gave  his  note  with  security.  It  was 
agreed  that  this  transaction  should  be  called  a  loan,  and  it 
was  so  treated  by  the  corporation  on  its  books ;  in  other 
words,  it  was  an  arrangement  for  the  conversion  of  the 
stock  debt  into  a  loan  of  money  by  which  the  former  was 
extinguished.  Miller,  J.,  in  delivering  the  opinion  of  the 
court,  said :  "  Undoubtedly  this  transaction,  if  nothing 
unfair  was  intended,  was  one  which  the  parties  could  do 
effectually  as  far  as  they  alone  were  concerned.  Two  pri- 
vate persons  could  thus  change  the  nature  of  the  indebted- 
ness of  one  to  the  other  if  it  was  found  to  be  mutually 
convenient  to  do  so.  And  in  any  controversy  which  might 
or  could  grow  out  of  the  matter  between  the  insurance 
company  and  the  appellant,  we  are  not  prepared  to  say 
that  the  company  as  a  corporate  body  could  deny  that  the 


nor    more    than   twenty  years.     The  a  judgment  against  the  company  was 

available  means  of  the  company  were  returned    unsatisfied,   and    ten    years 

exhausted,  and  it  could  neither  go  on  afterward  the  judgment  creditor  filed  a 

with  its  work,  nor  in  any  manner  re-  bill  against  the  city  alleging  that  the 

lieve  itself.     The  bonds  pledged,  to-  compromise  was  illegal,  and  praying 

gether  with  those  still  held  by  the  com-  that  so  much  of  the  subscription  owed 

pany,  would  not  have  sold  for  enough  by  the  city  as  would  pay  the  judgment 

to   have  paid  the  thirty-six  thousand  should  be  applied.    It  was  held  that  the 

dollars  borrowed.     It  was  under  these  transaction  between  the  city  and  the " 

circumstances   that,   in    1837,   an   ar-  company  was  valid,  and  that,  conced- 

rangement  was  made  by  which  the  city  ing  that  it  might  have  been  set  aside 

assumed  to  pay  the  $36,000  due  by  the  at  the  instance  of  the  creditors  of  the 

company,  and  sundry  other  debts,  and  company,  the  laches  of  the  complainant 

in   consideration    obtained    from    the  was  fatal  to  the  bill.     New  Albany  v. 

company    one    hundred    and    ninety-  Burke,  1 1  Wall.  96,  reversing  Putnam 

three  bonds  which  had  not  been  nego-  v.  New  Albany,  4  Biss.   365  ;  s.  c. 

tiated,  and  a  cancellation  of  the  stock  Burke  v.  Smith,  16  Wall.  390. 
subscription.    In  1858  an  execution  on        '  17  Wall.  622. 
VOL.  II.— 9 
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Stock  was  paid  in  full In  the  case  before  us,  the  as- 
signee of  the  bankrupt,  in  the  interest  of  the  creditors,  has 
a  right  to  inquire  into  this  conventional  payment  of  his 
Stock  by  one  of  the  shareholders  of  the  company ;  and 
on  that  inquiry  we  are  of  opinion  that,  as  to  these  cred- 
itors, there  was  no  valid  payment  of  his  stock  by  the  ap- 
pellant. We  do  not  base  this  upon  the  ground  that  no 
money  actually  passed  between  the  parties.  It  would  have 
been  just  the  same,  if,  agreeing  beforehand  to  turn  the 
stock  debt  into  a  loan,  the  appellant  had  brought  the  money 
with  him,  paid  it,  taken  a  receipt  for  it,  and  caiTied  it  away 
with  him.  This  would  be  precisely  the  equivalent  of  the 
exchange  of  checks  between  the  parties.  It  is  the  intent 
and  purpose  of  the  transaction,  which  forbids  it  to  be 
treated  as  a  valid  payment.  It  is  the  change  of  the  char- 
acter of  the  debt,  from  one  of  a  stock  subscription  unpaid, 
to  that  of  a  loan  of  money.  The  debt  ceases  by  this 
operation,  if  effectual,  to  be  a  trust  fund  to  which  the 
creditors  can  look,  and  becomes  ordinary  assets  with  which 
the  directors  may  deal  as  they  choose."^ 

As  against  creditors,  the  indebtedness  of  a  corpoi-ation 
to  its  subscribers  cannot  in  general  be  set  off  against  their 
subscriptions.^     It  has  been  held  that  if  the  defendant  has 

'  Hunt,  J.,  dissenting.     "  Payment  These  principles   apply  to    all    cases 

ot  assessments  will  estop  an  unregis-  where  an  obligation  has  been  created 

tered  transferee  of  shares  from  denying  or  incurred  on  the  part  of  the  stock- 

his  liability  as  a  shareholder.     Serving  holder  to  pay  to  the  corporation  a  cer- 

as  a  director,  or  voting  at  stockholders'  tain  sum,  being  the  par  value  of  the 

meetings,  will  have   the  same   effect,  capital  stock  subscribed  for  or  trans- 

The  acceptance  of  an  assignment  of  a  ferred  to  him.     The  liability  thus  cre- 

certificate  in  blank  will  fix  the  liability  ated  grows  out  of  contract,  express  or 

as  stockholder.     Nor  can  the  corpora-  implied,  and  the  creditors  of  the  cor- 

tion  release  the  stockholder  from  his  poration  may  avail  themselves   of  it, 

liability  so  far  as  creditors   are   con-  as   of  any  other    chose   in  action  or 

cerned;  nor  can  it  accept  any  other  equitable   assets  of  the  corporation." 

payment  than  money,  unless  full  value  Hoffman,  J.     Iti  re  South  Mountain 

be  given.     The  fact  that  the  company  Consolidated    Mining  Co.,  7  Sawyer 

may  forfeit  and  sell  the  shares  of  a  de-  C.  C.  30. 

linquent  stockholder  does  not  impair  '  In  re  Glen  Iron  Works,  13  Phila. 

the  rights  of  a  creditor  against  him.  479 ;  Osgood  v.  Ogden,  4  Keyes,  70 ; 
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paid  debts  of  the  corporation,  or  advanced  money  to  it  for 
the  payment  of  its  debts,  or  incurred  obligations  for  it  to 
the  amount  of  his  stock,  it  will  constitute  a  defense  ;  on 
the  assumption  that,  upon  an  equitable  construction  of  the 
statute,  it  could  not  have  been  the  design  of  the  framers  of 
it  that  a  stockholder  who  was  a  creditor  of  the  corporation 
to  the  full  amount  of  his  stock  should  be  individually  lia- 
ble to  another  creditor  standing  on  the  same  ground.^  But 
if  a  mutual  insurance  company  is  insolvent,  the  loss  of  a 
member  cannot  be  set  off  to  an  action  brought  by  the  com- 
pany on  his  premium  note,  as  the  permitting  it  to  he  done 
would  give  an  unjust  preference  to  one  creditor  over  the 
others.*    A  stockholder  in  an  insolvent  corporation  is  lia- 


In  re  Empire  City  Bank,  18  N.  Y.  199; 

Lawrence    v.    Nelson,     21     Id.    157; 

Williams  v.  Traphagen,  38  N.  J.  Eq. 

57;    Thebus  v.  Smiley,   no  111.  316; 

Scammon  v.  Kimball,  92  U.  S.  362 ; 

Scovill  V.  Thayer,    105  Id.   143.     See 

Whitman  v.  Porter,   107   Mass.    522  ; 

Garrison    v.    Howe,    17   N.   Y.   458 ; 

Agate  V.  Sands,  73  Id.  620 ;  Wheeler 

V.  Millar,  90  Id.  353. 

'  Agate  V.  Sands,  8  Daly,  66 ;  Briggs 

v.Comwell,  9  Id.  436 ;  Mathez  v.  Neidig, 

72  N.  Y.   100.     See  Bank  of  Pough- 

keepsie  v.   Ibbotson,  24   Wend.   473 ; 

Tallmadge  v.  Fishkill  Iron  Co.,  4  Barb. 

389 ;   Briggs  v.  Penniman,  8  Cowen, 

392  ;  Garrison  v.  Howe,  17  N.  Y.  458. 
'  Hillier  v.  Alleghany  Mut.  Ins.  Co., 

3  Barr.  370;  Lawrence  v.  Nelson,  21 

N.  Y.  158.  See  Pondville  Co.  v.  Clark, 
25  Conn.  gj.  The  holder  of  unauthor- 
ized stock  cannot  set  off  the  money 
paid  thereon  in  a  suit  by  the  assignee 
of  an  insolvent  corporation  against  his 
liability  for  an  assessment  on  his  valid 
stock  in  the  corporation,  the  unpaid 
balance  due  on  his  valid  stock  being  a 
trust  fund  devoted  to  the  payment  of 
all  of  the  creditors  of  the  company. 
Scovill   V.    Thayer,    105    U.   S.   143. 


Woods,  J. :  "  When  he  paid  in  his 
money  on  the  void  stock,  he  knew  that 
he  was  not  paying  it  on  the  valid  stock, 
and  he  is  presumed  to  have  known  that 
it  was  not  a  good  payment  on  the  valid 
stock.  The  company  had  no  right  to 
apply  it  on  the  valid  stock  without  his 
direction.  He  never  directed  such  ap- 
plication, and  it  remained  in  the  pos- 
session of  the  company  until  the  rights 
of  the  assignees  in  bankruptcy  attached. 
To  say  that  it  was  a  contribution  to  the 
trust  fund  devoted  to  the  payment  of 
the  creditors  of  the  ccJmpany  is  an  en- 
tire misapprehension.  It  could  not  be 
such  contribution  unless  it  were  a  pay- 
ment on  the  stock,  and  this  we  have 
seen  was  not  the  case.  No  call  had 
been  made  for  payment  on  the  valid 
stock  to  which  the  amounts  paid  on 
the  void  stock  could  be  said  to  apply. 
No  call  could  have  been  made  by  the 
company  under  its  agreement  with  the 
stockholders,  unless  to  pay  its  credit- 
ors, and  it  does  not  appear  that  when 
the  payments  were  made  the  company 
had  any  creditors.  It  was  a  voluntary 
payment  for  the  benefit  of  the  company, 
and  tended  to  increase  the  value  of  the 
authorized   stock.     In   that  way  the 
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ble  to  the  creditors,  although  the  corporation  issue  shares 
to  him  as  collateral  security  for  borrowed  money  ;  creditors 
not  being  obliged  to  seek  the  equitable  owner  against  whom 
to  enforce  their  claim,  but  having  the  right  to  proceed 
against  the  party  who  has  the  legal  title.'  The  directors 
of  a  corporation  will  not  be  permitted  to  apply  the  assets 
to  exonerate  themselves  and  thereby  sacrifice  the  interests 
of  the  other  creditors.*  Where  a  board  of  directors  of  an 
insolvent  corporation,  more  than  six  months  before  pro- 
ceedings in  bankruptcy  against  the  corporation,  transferred 
by  vote  to  a  firm  of  which  one  of  the  directors  was  a  mem- 
ber the  assets  of  the  corporation  in  payment  of  a  debt  due 
the  firm  from  the  corporation,  it  was  held  that  the  transac- 
tion was  void  as  to  the  other  creditors.  The  issue  pre- 
sented was  whether  the  managing  officers  of  an  insolvent 
corporation  sustained  such  a  relation  of  trust  to  the  corpo- 
rate funds  for  the  benefit  of  creditors,  that  they  were 
guilty  of  a  breach  of  trust  in  securing  an  advantage  to 
.themselves  not  common  to  the  other  creditors,  and  in  pro- 
viding for  the  payment  of  a  debt  due  a  director  from  the 
assets  of  the  corporation  to  the  exclusion  of  the  payment 
of  all  other  corporate  debts.  The  court  said  :  "  The  vast 
increase  of  corporate  property  and  the  immense  accumu- 
lation of  corporate  liabilities  at  the  present  time,  and  the 
consequent  dependence  of  both  stockholders  and  creditors 
upon  the  fidelity  with  which  the  managers  of  these  corpo- 
rations exercise  the  powers  of  their  trust,  would  seem  to 


stockholder     got     the    benefit    of   it.  783 ;  In  re  Empire  City  Bank,  18  N.  Y. 

There    is    no   rule  of   law   or  equity  223 ;   In  re  Reciprocity  Bank,  22  Id. 

which   entitles   him,  in   a  contest  be-  17 ;  Pullman  v.  Upton,  96  U.  S.  328 ; 

tween  him  and  a  creditor  of  the  com-  Case  of  the  Royal  Bank  of  India,  L.  R. 

pany,  either  to  receive  a  credit  for  it  on  7,  Eq.  91.    See  Williams  Case,  L.  R. 

his  unpaid  stock  or  to  have  it  repaid  to  I,  Ch.  D.  576  ;  Sickel's  Case,  L.  R.  3, 

him  pro  rata  out  of  the  assets  of  the  Ch.  119;  Cox's  Case,  4  De  G.  J.  &  S. 

company."  S3. 

,    >  Wheelock   v.    Kost,   ^^  111.  296 ;        ^  Richards  v.  N.  H.  Ins.  Co.,  43  N. 

Holyoke  Bank  v.  Burnham,  1 1  Cush.  H.  263, 
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imperatively  require  that  the  salutary  rules  so  rigidly  en- 
forced by  courts  of  equity  in  other  cases  of  fiduciary  rela- 
tion should  not  be  relaxed  in  this  class  of  cases  where  the 
trust  powers  are  of  such  magnitude  and  the  consequences 
of  a  breach  of  trust  so  disastrous.  Especially  in  the  case 
of  insolvent  corporations  are  the  acts  of  the  managing 
officers  to  be  free  from  the  imputation  of  having  been  in- 
fluenced by  the  consideration  of  any  interests  adverse  to 
those  they  are  bound  only  to  regard."^  In  Drury  v. 
Cross,^  the  directors  of  a  railroad  company  had  secured  with 
the  property  of  the  corporation  their  indebtedness  as  in- 
dorsers,  by  which  the  other  creditors  were  deprived  of  all 
means  of  obtaining  payment.  The  court  said  :  "  The  trans- 
action which  this  case  discloses  cannot  be  sustained  by  a 
court  of  equity.  The  conduct  of  the  directors  of  the  rail- 
road corporation  was  very  discreditable,  and  without  au- 


'  Bradley  v.  Farwell,  i  Holmes  C. 
C.  433,  per  Shapley,  J.  So  far  as  the 
stockholders  are  concerned,  they  have 
a  right  to  be  present  at  the  stockhold- 
ers' meetings,  to  participate  in  the  prof- 
its of  the  business,  and  to  require  that 
the  corporate  property  and  funds  shall 
not  be  diverted  from  their  original  pur- 
pose. If  the  corporation  becomes  in- 
solvent, it  is  the  right  of  the  stockhold- 
ers to  have  the  property  applied  to  the 
payment  of  its  debts.  A  stockholder 
is  ordinarily  entitled  to  a  certificate  for 
his  stock,  to  a  transfer  of  it  on  the 
books  of  the  corporation,  and  to  in- 
spect these  books.  For  an  invasion  of 
these  rights  by  the  officers  of  the  com- 
pany, he  may  sue  at  law  or  in  equity, 
according  to  the  nature  of  the  case. 
Forbes  v.  Memphis,  etc.,  R.R.  Co.,  2 
Woods,  323,  per  Bradley,  J.  The 
possession  of  capital  stock  does  not 
give  a  person  any  legal  interest  in  the 
property  of  the  corporation.  Though 
he  possesses  one-half  of   the    entire 


stock,  he  is  not  therefore  one-half 
owner  of  the  corporate  property,  but 
the  whole  of  it  is  owned  by  the  corpo- 
ration. Possession  of  the  stock  merely 
entitles  the  holder  to  the  incidental 
right  to  vote,  a  right  of  dividend,  and 
a  right  to  the  faithful  appropria- 
tion of  the  funds.  It  is  these  rights 
which  give  value  to  the  stock  of  a  mar- 
ketable commodity.  Morgan  v.  Rail- 
road Company,  i  Id.  15.  When  an  ac- 
tion is  brought  in  the  name  of  a  bank, 
the  stockholders,  however  few  in  num- 
ber, are  not  parties  to  the  action,  nor 
is  it  for  their  immediate  benefit  that  it 
is  prosecuted.  They  have  no  immedi- 
ate personal  right  to  the  moneys  sought 
to  be  recovered,  but  in  all  cases  such 
moneys  belong  to  the  bank  as  a  corpo- 
ration, and  the  interest  of  the  stock- 
holders is  future  and  contingent.  See 
N.  Y.  &  Va.  State  Stock  Bank  v.  Gib- 
son, 6  Duer,  574. 
'  7  Wall.  299. 
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thority  of  law.  It  was  their  duty  to  administer  the  important 
matters  committed  to  their  charge  for  the  mutual  benefit  of 
all  parties  interested,  and,  in  securing  an  advantage  to  them- 
selves not  common  to  the  other  creditors,  they  were  guilty 
of  a  plain  breach  of  trust.  To  be  relieved  from  their  in- 
dorsernent,  they  were  willing  to  sacrifice  the  whole  property 
of  the  road.  Bound  to  execute  the  responsible  duties  in- 
trusted to  their  management  with  absolute  fidelity  to  both 
creditors  and  stockholders,  they  nevertheless  acted  with 
reckless  disregard  of  the  rights  of  creditors  as  meritorious 
as  those  whose  paper  they  had  indorsed."^ 

A  corporation,  unless  restrained  by  its  charter  or  by 
statute,  has  the  same  right  to  prefer  one  creditor  to  another 
in  the  distribution  of  its  property  as  an  individual,  and  it 
may  execute  a  mortgage,  or  give  a  lien  which  shall  operate 
as  a  preference.*  This  doctrine,  though  recognized  both  in 
courts  of  law  and  equity,  is  in  derogation  of  the  rule  that  the 
assets  of  an  insolvent  corporation  constitute  a  trust  fund  to 
which  creditors  are  entitled  to  look  for  the  liquidation  of 
their  demands,  and  has  often  been  regretted  as  wrong  in 
principle  and  calculated  to  work  injustice.  In  Robins  v. 
Embry^  the  Chancellor  said  :  "  If  I  were  free  from  the  au- 


'  And   see   Koehler  v.   Black   River  v.  Skeary,  47  Mich.  47 ;  Reichwald  v, 
Falls  Co.,  2  Black.  720.    Where  the  Commercial   Hotel  Co.,   106  111.  439 
directors  of  a  corporation  agree  among  Planters'  Bank  v.  Whittle,  78  Va.  737 
themselves  to  take  stock  and  pay  for  Btiell  v.  Buckingham,  16   Iowa,  284 
it  by  their  notes,  and,  after  the  corpo-  Ringo  v.  Biscoe,  13  Ark.   563  ;  Whit- 
ration  has  become  embarrassed,  one  of  well  v.  Warner,  20  Vt.  425 ;  Dabney 
the  solvent  directors  transfers  his  stock  v.  Bank  of  South  Carolina,  3  S.  C.  124 ; 
to  an  irresponsible  person,  substituting  Coats  v.  Donnell,  94  N.  Y.   168.     See 
the  note  of  the  transferee  for  his  own.  State   Bank  v.    Maryland,   6    Gill  & 
he  is  not  thereby  discharged  from  his  Johns.  205.     See  Lexington  Life  Ins. 
liability  to  the  creditors  of  the  corpora-  Co.  v.  Page,  17  B.  Mon.  412. 
tion  to  the  amount  unpaid  on  his  sub-        '  i    Sm.   &    Marsh,    Ch.   207.      See 
scription.   Nathan  v.  Whitlock,  9  Paige  Richards  v.  N.  H.  Ins.  Co.,  43  N.  H. 
Ch.  1 52,  263  ;  Hightower  v.  Mustian,  8  Ga.  506 ; 

'  Catlin  V.  Eagle  Bank,  6  Conn.  233 ;  Marr  v.  Bank  of  West  Tennessee,  4 

Savings  Bank  V.  Bates,  8  Id.  505  ;  Dana  Coldw.  471.     The  governor   of  New 

v.  Bank  of  U.  S.,  5  Watts  &  Serg.  223  ;  York  in  recent  messages  to  the  legis- 

Barings  v.  Dabney,  19  Wall,  i ;  Smith  lature  has  recommended   an  amend- 
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thority  of  adjudged  cases,  I  should  be  inclined  to  declare 
that  the  property  of  a  banking  corporation  must  be  regarded 
as  a  trust  fund  for  the  equal  benefit  of  all  its  creditors  ;  and 
that  no  preference  could  therefore  be  given  to  any  creditor 
or  class  of  creditors It  is  admitted  that  where  prop- 
erty is  conveyed  by  a  private  individual  for  the  payment  of 
debts  generally,  no  preference  can  be  given  to  one  creditor 
over  another ;  that  the  fund  so  conveyed  constitutes  equit- 
able assets,  and  must  be  distributed  ratably  among  all  the 
creditors.  If  a  fund  becomes  pledged  by  operation  of  law 
for  the  payment  of  debts  generally,  it  is  difficult  to  see  why 
the  same  principle  of  equality  should  not  be  preserved  in 
its  distribution  with  that  which  it  is  admitted  must  obtain 
where  the  trust  is  created  by  the  express  appointment  of 
the  grantor.  The  ground  upon  which  all  the  cases  place 
the  right  of  a  private  debtor  to  prefer  one  of  his  creditors 
to  another  is  his  absolute  dominion  over  his  own  property, 
and  his  unrestricted  right  of  alienation.  This  reason  has  no 
application  to  a  mere  corporation.  They  have  neither  the 
absolute  right  in  the  property  itself,  nor  the  unrestricted 
right  of  alienation.  They  hold  in  the  right  of  others,  and 
to  particular  uses.  The  right  of  alienation  is  therefore 
necessarily  restricted  to  the  uses  to  which  the  property  is 
legally  devoted.  If  then  the  reason  which  applies  in  the 
one  case  does  not  apply  to  the  other,  so  neither  does  the 
law  which  follows  it.  I  think  this  right  of  giving  preferences, 
so  liable  to  abuse,  so  capable  of  being  used  for  fraudulent 


ment  to  the  general  assignment  act  of  gle  instance  of  wages  of  employes.  The 

the  State  for  the  purpose  of  preventing  preferences  (other  than  the  exception 

an  inequitable  distribution  of  the  debt-  mentioned),  which  are  now  by  the  pol- 

or's  property.      In  his  last  message,  icy  of  the  law  allowed  to  be  made,  are 

Jan.,  T887,  he  says:  "These  evils  can  a  fruitful  source  of  litigation,  and  the 

be  cured  in  a  measure,  at  least,  by  lim-  occasion  of  much  injustice.  The  power 

iting  the  preferences  which  a  debtor  being  subject  to  great  abuse,  it  should 

has  the  right  to  make,  to  a  certain  por-  either  be  properly  restricted,  or  entirely 

tion  of  the  assigned  estate,  or  forbid-  abrogated." 
ding  them  altogether  except  in  the  sin- 
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purposes,  and  so  opposed  to  the  spirit  of  equal  justice,  has 
been  already  carried  as  far  as  the  spirit  of  an  enlightened 

jurisprudence  can    sanction The  cases  referred  to 

which  sustain  the  right  of  a  corporation  to  create  such  a 
preference,  say  that  there  is  nothing  in  the  charters  to  pre- 
vent it.  I  answer  that  there  is  nothing  in  the  charters 
which  grants  it,  and  that  the  courts  will  not  by  construction 
imply  a  power  not  necessary  to  the  ends  of  its  institution 
which  it  is  admitted  may  be  productive  of  both  fraud  and 
injustice.  Public  policy  and  the  principles  of  justice  require 
that  the  property  of  a  debtor  shall  be  equally  devoted  to  the 
payment  of  his  creditors  where  the  rule  can  be  enforced 
without  infringing  upon  the  laws  of  private  property.  No 
such  infraction  is  involved  in  applying  the  principle  to  cor- 
porations." In  New  York,  it  is  provided  by  law  that  "no 
conveyance,  assignment,  or  transfer,  nor  any  payment  made, 
judgment  suffered,  lien  created,  or  security  given,  by  any 
moneyed  corporation  when  insolvent  or  in  contemplation 
of  insolvency,  with  the  intent  of  giving  a  preference  to  any 
particular  creditor  over  other  creditors  of  the  company,  shall 
be  valid  in  law;  and  every  person  receiving  by  means  of 
any  such  conveyance,  assignment,  transfer,  lien,  security,  or 
payment,  any  of  the  effects  of  the  corporation  shall  be  bound 
to  account  therefor  to  its  creditors  or  stockholders,  or  their 
trustees,  as  the  case  shall  require  ;  and  whenever  any  incor- 
porated company  shall  have  refused  the  payment  of  any  of 
its  notes,  or  other  evidences  of  debt,  in  specie  or  lawful 
money  of  the  United  States,  it  shall  not  be  lawful  for  such 
company,  or  any  of  its  officers,  to  assign  or  transfer  any  of 
the  property  or  choses  in  action  of  such  company  to  any 
officer  or  stockholder  of  such  company  directly  or  indirectly, 
for  the  payment  of  any  debt ;  and  every  such  transfer  and 
assignment  to  such  officer  or  stockholder  shall  be  utterly 
void."  ^     Payment  in  the  usual  course  of  business,  although 

'Act  of  N.  Y.  of  1882,  Ch.  409,  sec.     The  law  creating  a  corporation  may 
187;  Sess.  L.  of  1882,  pp.  655,  656.    impose  upon  parties  dealing  with  the 
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made  by  an  insolvent  corporation,  is  not  prohibited.  The 
act  to  be  void  must  have  been  done  because  of  existing  or 
anticipated  insolvency.^  The  National  Banking  Law  en- 
acts that  "All  transfers  of  the  notes,  bonds,  bills  of  ex- 
change, or  other  evidences  of  debt  owing  to  any  national 
banking  association,  or  of  deposits  to  its  credit ;  all  assign- 
ments of  mortgages,  sureties  on  real  estate,  or  of  judgments 
or  decrees  in  its  favor ;  all  deposits  of  money,  bullion,  or 
other  valuable  thing,  for  its  use,  or  for  the  use  of  any  of 
its  shareholders  or  creditors  ;  and  all  payments  of  money 
to  either,  made  after  the  commission  of  an  act  of  insolvency, 
or  in  contemplation  thereof,  made  with  a  view  to  prevent 
the  application  of  its  assets  in  the  manner  prescribed  by  this 
chapter,  or  with  a  view  to  the  preference  of  one  creditor  to 
another,  except  in  payment  of  its  circulating  notes,  shall  be 
utterly  null  and  void  ;  and  no  attachment,  injunction,  or  exe- 
cution shall  be  issued  against  such  association  or  its  prop- 
erty before  final  judgment  in  any  suit,  action,  or  proceed- 
ing, in  any  state,  county,  or  municipal  court."  ^  It  was  the 
plain  intention  of  the  banking  law  that  all  creditors  should 
share  equally,  and  that  no  preferences  should  be  allowed  in 
favor  of  one  creditor  as  against  others  ;  that  the  United 


corporate  body  such  restrictions  as  the  Bank  of  Tenn.  v.  Ellicott,  6  Gill  & 
enacting  power  deems  proper  in  pre-  Johns.  363 ;  Shockley  v.  Fisher,  75  Mo. 
serving,  applying,  or  subjecting  its  as-  498 ;  Alexander  v.  Commercial,  etc., 
sets  to  the  discharge  of  its  obligations.  Bank,  9  Smed.  &  Marsh,  394  ;  Hopkins 
and  may,  among  other  things,  provide  v.  Gallatin  Turnp.  Co.,  4  Humph.  403. 
that  any  one  or  more  of  the  usual  reme-  On  a  general  assignment  in  behalf  of 
dies  of  creditors  against  a  debtor  shall,  creditors,  a  bill  in  equity  may  be  main- 
in  certain  cases,  be  withheld.  Nat.  tained  by  the  assignee,  in  behalf  of  all 
Shoe  and  Leather  Bank  v.  Mechanics'  of  the  creditors,  to  recover  unpaid  sub- 
Nat.  Bank,  89  N.  Y.  467  ;  Kingsley  v.  scriptions.  Lionberger  v.  Broadway 
First  Nat.  Bank,  31  Hun,  329.  An  Savings  Bank,  10  Mo.  App.  499. 
insolvent  corporation,  unless  prohibited  '  Dutcher  v.  Importers',  etc.,  Nat. 
by  charter  or  statute,  may  make  a  gen-  Bank,  59  N.  Y.  5  ;  Paulding  v.  Chrome 
eral  assignment  for  the  benefit  of  its  Steel  Co.,  94  Id.  334.  See  Brouwer  v. 
creditors.  Covert  v.  Rogers,  38  Mich.  Harbeck,  5  Selden,  589. 
363 ;  Ardesco  Qil  Co.  v.  North  Ameri-  ^  U.  S.  Rev.  Sts.,  sec.  5242. 
ca  Oil,  etc.,  Co.,  66  Pa.  St.  375  ;  Union 
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States  government,  as  the  guarantor  of  the  circulating  notes 
of  the  banks,  is  the  only  party  that  is  entitled  to  any  pref- 
erence whatever  ;  that  all  other  creditors  are  to  share  alike. 
And  therefore  it  would  seem  to  follow  that  if  a  bank  is  not 
in  a  condition  to  pay  all  its  creditors,  it  can  only  pay  them 
pro  rata} 

While  in  equity  the  capital  stock  of  a  corporation  is  a 
fund  for  the  payment  of  debts,  and  upon  the  dissolution  of 
such  corporation  stockholders  may  be  compelled  to  pay  the 
amount  unpaid  on  the  stock  owned  by  them,  for  the  bene- 
fit of  creditors,  such  stockholders  can  only  be  made  liable 
where  it  is  shown  that  the  stock  is  actually  taken  by  them, 
or  fraudulently  received,  and  not  where  it  has  been  deliv- 
ered by  the  corporation  in  good  faith  and  for  an  adequate 
consideration  to  a  contractor  in  payment  for  work.^ 

Shares  of  stock  issued  by  the  board  of  directors  as  fully 
paid,  not  questioned  at  the  time  by  the  corporation,  by  its 
stockholders,  nor  by  creditors,  and  sold  by  the  holder  as 
fully  paid  shares  to  purchasers  for  value,  without  notice  of 


^  Irons  V.  Manfs.  Nat.  Bank,  6  Biss.  a  view  to  give  a  preference  to  one 
301,  per  Blodgett,  J.  See  Nat.  Bank  creditor  over  another,  or  with  a  view 
V.  Colby,  21  Wall.  609;  Venango  Nat.  to  prevent  the  application  of  the  assets 
Bank  V.  Taylor,  56  Pa.  St.  14;  Whee-  of  the  bank  in  the  manner  prescribed 
lock  V.  Kost,  "jj  111.  296 ;  Bodley  v.  by  the  currency  act.  Case  v.  Citizens' 
Goodrich,  7  How.  276.  Th&  words  of  Bank,  2  Woods,  23.  The  preference 
prohibition  in  sec.  5242  of  U.  S.  Rev.  of  one  creditor  to  another  mentioned' 
Sts.  apply  only  to  insolvent  corpora-  in  the  statute  is  a  preference  given  to 
tions,  or  one  about  to  become  so,  the  an  existing  creditor  for  a  pre-existing 
object  of  the  section  being  to  prevent  debt.  If  a  friend  of  a  bank,  knowing  it 
one  creditor  of  a  corporation,  whose  tobeembarrassedand  in  needofassist- 
assets  are  insufficient  to  meet  its  lia-  ance,  proffers  it  a  loan  in  cash  on  re- 
bility,  from  obtaining  a  preference,  ceiving  security  for  the  amount,  that  is 
whether  it  is  sought  through  a  volun-  not  giving  him  a  preference  over  other 
tary  assignment,  or  transfer,  or  pay-  creditors.  Other  creditors  are  not  in- 
ment,  or  the  form  of  a  legal  proceed-  jured  by  such  a  transaction,  as,  in 
ing.  Robinson  v.  Nat.  Bank  of  New-  place  of  the  security  such  a  creditor 
heme,  81  N.  Y.  385.  The  transfer  receives,  he  leaves  an  equivalent.  Casey 
must  have  been  made  after  the  com-  v.  La  Soeiet6,  etc.,  2  Woods,  77. 
mission  of  an  act  of  insolvency,  or  in  "  Van  Cott  v.  Van  Brunt,  82  N.  Y. 
contemplation  of  insolvency,  and  with  535,  overruling  S.  C.  2  Abb,  N.  C.  283. 
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the  equities  between  him  and  the  corporation,  cannot  be 
held  subject  to  such  equities  and  to  a  liability  to  have 
shares  thus  issued  and  purchased  treated  as  unpaid  stock.^ 
When  shares  are  issued  by  a  corporation  to  a  subscriber  as 
fully  paid  shares  and  are  sold  by  him  as  such,  there  is  no 
ground  on  which  a  promise  can  be  implied  on  the  part  of  a 
purchaser,  without  notice  to  be  answerable  either  to  the 
corporation  or  to  its  creditors,  should  the  representations 
on  the  faith  of  which  he  purchased  prove  to  be  false.  He 
could  not  be  held  liable  on  the  ground  of  contract,  he  hav- 
ing agreed  to  purchase  fully  paid  shares,  nor  on  the  ground 
of  fraud,  which  he  was  not  bound  to  suspect,  and  was  not 
therefore  in  any  sense  a  party  to  it.^  In  Sawyer  v.  Upton,^ 
the  court,  in  speaking  of  the  capital  stock  of  a  corporation 
as  a  fund  set  apart  for  the  payment  of  its  debts,  say:  "  If 
diverted,  the  creditors  may  follow  it  so  far  as  it  can  be 
traced  and  subject  it  to  the  payment  of  their  claims,  except 
as  against  holders  who  have  taken  it  bona  fide  for  a  valua- 
ble consideration  and  without  notice."  In  Nichols'  Case* 
Lord  Cairns  said  :  "  Before  the  passing  of  the  act,  it  was 
open  to  any  holder  of  shares  to  say,  '  I  have  made  a  con- 
tract that  I  shall  not  be  called  on  to  pay  up  the  value  of 
these  shares.'  But  the  abuse  of  such  contracts  led  to  a 
statutory  provision  making  it  a  condition  that  no  shares  be 
treated  as  fully  paid  unless  their  value  is  paid  in  cash,  or 
unless  publicity  is  insured  by  a  written  contract  duly  filed 
in  the  manner  provided  for.  If  Goulton  had  been  called 
upon  to  pay  up  the  value  of  his  shares,  this  section  would 
have  deprived  him  of  any  defense ;  but  we  have  now  to 
consider  the  case  of  a  bona  fide  transfer  for  value,  and  1 
want  to  know  how  the  section  can  affect  such  a  transac- 
tion.    It  leaves  untouched  the  question  of  payment,  and 


'  Steacy  v.  Little  Rock,  etc.,  R.R.        ^  ^i  u.  S.  60. 
Co.,  5  Dillon,  348.  *  L.  R.  7,  Ch.  533. 

»  Brant  v.  Ehlen,  59  Md.  I. 
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says  nothing  as  to  evidence  of  payment ;  but  if  the  com- 
pany gives  a  receipt  for  the  amount  of  the  shares,  and  this 
receipt  passes  to  a  purchaser  who  does  not  know  that  no 
actual  payment  has  been  made,  his  title  must  not  be  preju- 
diced by  the  statute.  He  receives  a  representation  to  the 
effect  that  the  law  has  been  complied  with,  and  it  would 
paralyze  the  whole  trade  in  companies'  shares  if  a  person 
taking  shares  with  a  representation  that  they  are  fully  paid 
up  must  disregard  this  assertion  and  satisfy  himself  of  the 
fact  by  personal  inquiry,  especially  as  he  might  have  con- 
siderable difficulty  in  obtaining  accurate  information  as  to 
the  fact  of  payment  or  non-payment.  Much  has  been  said 
as  to  the  burden  of  proof,  and  as  to  the  necessity  for  show- 
ing an  absence  of  notice.  If  the  shares  come  in  the  regu- 
lar course  of  business  into  the  hands  of  a  purchaser  for 
valuable  consideration,  those  who  challenge  the  transac- 
tion must  prove  that  such  purchaser  had  notice  of  the 
fact."i 

Where  the  corporation  has  the  abstract  power  to  in- 
crease its  capital  stock,  but  the  attempted  increase  is  ille- 
gal in  consequence  of  failure  to  comply  with  the  require- 
ments of  the  charter,  nevertheless,  as  against  the  creditors 
bf  the  corporation,  the  stockholders,  by  voting  for  the  in- 
crease of  the  stock,  by  accepting  their  proportions  of  it,  by 
taking  a  dividend  upon  it,  and  by  holding  it  out  to  those 
dealing  with  the  corporation  as  a  component  of.  its  capital, 
will  be  estopped  from  denying  the  legal  validity  of  the  in- 
crease and  be  held  responsible  the  same  as  if  it  was  valid.* 


'  See  Phelan  v.  Hazard,  ;  Dillon,  45.  unpaid  subscriptions  to  such  purchasers 

Where  a  railroad  company  executed  a  as  against  the  rights  of  the  creditors  of 

deed  of  trust  on  its  franchise  and  road,  the    company.       Morgan    County    v. 

but  the  deed  did  not  mention  unpaid  Thomas,  76  111.  120. 
subscriptions  to  its  capital  stock,  it  was        '  Veeder  v.  Midgett,  95  N.  Y.  295, 

held  that  the  purchasers  under  such  a  disting.  Scovill  v.  Thayer,   105  U.  S. 

deed  acquired  no  claim  to  such  unpaid  143.     Where  third  'parties  have  dealt 

subscriptions,  and  that  a  subscriber  had  with  the  corporation,  Velying  upon  the 

no  power  to  deliver  any  portion  of  such  existence  of  corporate  authority  to  do 
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If  Stock  is  pledged,  a  delivery  is  essential  to  the  validity 
of  the  pledge,  at  least  as  against  creditors,  and  to  consti- 
tute such  a  delivery,  the  pledge  should  be  clothed  with  the 
usual  indicia  of  ovimership.  Until  a  transfer  is  recorded 
or  is  entered  of  record,  there  has  been  no  such  change  of 
possession  as  will  prevail  against  an  attaching  creditor,  un- 
less in  cases  where  due  diligence  has  been  used  to  make  the 
record,  and  the  attachment  has  intervened.' 


an  act,  it  is  not  necessary  tiiat  there  be 
an  express  assent  thereto  on  the  part 
of  the  stockholders  to  work  an  equita- 
ble estoppel.  Their  conduct  may  have 
been  such,  though  negative  in  charac- 
ter, as  to  be  taken  for  an  acquiescence 
in  the  act ;  and,  where  harm  would 
come  to  such  third  parties  if  the  act 
were  held  invalid,  the  stockholders  are 
estopped  from  questioning  it.  Acqui- 
escence or  tacit  assent  has  been  defined 
to  mean  "  the  neglect  to  promptly  and 
actively  condemn  the  unauthorized  act, 
and  to  seek  judicial  redress  after  knowl- 
edge of  the  committal  of  it  whereby  in- 
nocent third  parties  have  been  led  to 
put  themselves  in  a  position  from  which 
they  cannot  be  taken  without  loss." 
Kent  V.  Quicksilver  Mining  Co.,  78 
N.  Y.  1 59,  per  Folger,  J.  See  Hazle- 
hurst  V.  Savannah,  etc.,  R.R.  Co.,  43 
Ga.  13;  Sheldon  H.  B.  Co.  v.  Eicke- 
meyer,  90  N.  Y.  613. 

If  a  corporation  has  been  regularly 
organized  and  contracted  debts  as  such, 
creditors  can  enforce  payment  of  sub- 
scriptions, although  there  may  have 
been  a  formal  defect  in  the  certificate 
or  otherwise.  Gaff  v.  Flesher,  33  Ohio 
St.  107.  The  stockholders  of  an  insol- 
vent corporation  will  be  assessed  for 
their  unpaid  shares,  although  in  their 
subscriptions  no  time  was  specified  for 
the  payment  of  the  same.  In  re  Glen 
Iron  Works,  13  Phila.  479.  Where 
a  corporation  conveys  unconditionally 
to  one  of  its  creditors  an  order  for  part 


of  an  unpaid  subscription,  the  sub- 
scriber cannot  set  up  in  defense  that 
such  creditor  has  not  fulfilled  his  con- 
tract with  the  corporation.  Morgan 
County  V.  Thomas,  supra.  In  1837  B. 
being  indebted  to  the  defendants,  trans- 
ferred to  them  on  the  books  of  a  corpo- 
ration certain  shares  of  stock  owned  by 
him,  and  delivered  to  the  defendants 
the  usual  certificate.  The  debt  was 
paid  in  1838,  whereupon  the  defend- 
ants returned  the  certificate  to  B.,  with 
a  written  indorsement  authorizing  a  re- 
transfer  of  the  shares,  which,  however, 
was  not  done  until  March,  1840.  By 
the  charter  the  stockholders  were  made 
personally  liable  for  the  debts  of  the 
corporation.  It  was  held  that  the  de- 
fendants were  stockholders  until  the 
time  of  the  re-transfer,  and  were  there- 
fore liable  for  debts  contracted  by  the 
corporation  in  January,  1840.  If  the 
defendants  had  assigned  the  stock  to 
B.  upon  receiving  payment  of  his  debt, 
it  is  possible  that  an  action  could  not 
have  been  maintained.  The  assign- 
ment as  between  the  parties  to  it  would 
have  passed  the  legal  interest  in  the 
stock,  although  no  transfer  had  been 
made  on  the  books  of  the  corporation. 
Adderly  v.  Storm,  6  Hill,  624.  See 
Bank  of  Utica  v.  Smalley,  2  Cowen, 
770. 

'  Pinkerton  v.  Manchester,  etc.,  R.R. 
Co.,  42  N.  H.  424.  Where  an  act  in- 
corporating a  company  prescribes  the 
mode  of  attaching  the  stock  for  the  sat- 


142 


SUBSCRIPTIONS    FOR,    ASSESSMENTS    UPON, 


§   209 


§  209.  Meaning  and  nature  of  dividend. — By  the  term  divi- 
dend is  understOGd,  in  this  connection,  the  apportionment 
or  division  by  a  corporation  of  its  net  earnings  among  its 
stockholders.^  Net  earnings  are  properly  the  gross  receipts 
less  the  expense  of  conducting  the  business  of  the  corpora- 
tion to  earn  such  receipts.  When  all  liabilities  are  paid, 
the  remainder  is  the  profit  of  the  shareholders  to  go  toward 


isfaction  of  the  debts  of  the  holder,  the 
provisions  of  the  act  must  be  strictly 
complied  with,  to  make  an  attachment 
valid  as  against  subsequent  purchasers. 
Titcomb  v.  Union  M.  &  F.  Ins.  Co.,  8 
Mass.  326.  See  Denny  v.  Hamilton,  16 
Id.  402  ;  Howe  v.  Starkweather,  17  Id. 
240.  Under  the  act  act  of  Pennsylva- 
nia of  1 8 14  banks  had  a  lien  upon 
stock,  though  levied  on  by  a  judgment 
creditor,  for  notes  drawn  before  but 
felling  due  after  the  levy,  and  in  a  sale 
on  execution  it  was  the  right  of  the 
stockholder  alone  that  was  sold,  and 
the  creditor  or  purchaser  had  no 
greater  right  than  the  debtor  had.  The 
bank  was  not  bound  to  appropriate  a 
part  of  the  stock  to  pay  its  debt,  and 
transfer  the  balance,  even  if  the  stock 
was  sufficient  to  pay  it  and  leave  a  bal- 
ance. Morgan  v.  Bank  of  N.  A.,  8 
Serg.  &  Rawle,  73 ;  Rogers  v.  Hunt- 
ingdon Bank,  12  Id.  77  ;  Sewall  v.  Lan- 
caster Bank,  17  Id.  285.  The  general 
railroad  act  of  New  York  of  1850  does 
not  create  a  lien  upon  the  stockholder's 
property,  or  an  absolute  debt  against 
•him  individually.  Should  the  com- 
pany forfeit  the  stock  before  an  action 
for  the  non-payment  of  the  subscription 
is  commenced,  he  ceases  to  be  a  stock- 
holder and  is  not  liable.  The  act 
creates  no  new  liability  of  the  stock- 
holder in  favor  of  a  creditor.  Mills  v. 
Stewart,  41  N.  Y.  384.  The  general 
law  of  Louisiana  declared  that  no 
stockholder  should  ever  be  held  re- 
sponsible for  the  contracts  of  a  corpo- 


ration in  any  further  sum  than  the  un- 
paid balance  due  on  the  shares  owned 
by  him.  The  charter  of  a  corporation 
provided  that  forty  per  cent,  of  the  par 
value  of  the  shares  should  be  paid  in, 
and  that  the  balance  on  each  share,  or 
any  portion  of  such  balance,  should  not 
be  called  for,  unless  with  the  assent  of 
three-fourths  of  the  stockholders,  and 
then  only  to  increase  the  business  of 
the  corporation.  It  was  held  that  the 
charter  gave  notice  to  the  public  that 
the  stockholders  were  under  no  obliga- 
tion to  pay  more  than  forty  per  cent, 
except  under  the  circumstances  named, 
and  that  there  was  otherwise  no  lia- 
bility of  a  subscriber  beyond  the  amount 
specified  for  the  debts  of  the  corpora- 
tion. Louisiana  Paper  Co,  v.  Waples, 
3  Woods,  34.  See  Stark  v.  Burke,  9 
La.  An.  341 ;  Penobscot,  etc.,  R.R.  Co. 
V.  Dunn,  39  Me.  587.  Where  a  recov- 
ery is  had  against  a  stockholder  on  an 
indebtedness  of  the  corporation,  he  is 
liable  for  interest  from  the  commence- 
ment of  the  action.  Burr  V.  Wilcox,  22 
N.  Y.  551.  A  subscriber  is  not  liable 
for  debts  contracted  by  the  corporation 
before  he  became  a  stockholder.  Tracy 
V.  Yates,  18  Barb.  152. 

'  Lockhart  v.  Van  Alstyne,  31  Mich. 
76 ;  Curry  v.  Woodward,  44  Ala.  305  ; 
Chaffee  v.  Rutland  R.R.  Co.,  55  Vt. 
1 10 ;  Gordon  v.  Richmond,  etc.,  R.R. 
Co.,  78  Va.  501 ;  Brundage  v.  Brun- 
dage,  60  N.  Y.  544.  See  Goldsmith  v. 
Swift,  25  Hun,  201 ;  Granger  v.  Bas- 
sett,  98  Mass.  462. 
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dividends,  which  are  thus  paid  out  of  the  net  earnings.^ 
"The  capital  stock  of  a  corporation  is,  like  that  of  a  copart- 
nership, or  joint  stock  company,  the  amount  which  the 
partners  or  associates  put  in  as  their  stake  in  the  concern. 
To  this  they  add,  upon  the  credit  of  the  company,  from  the 
means  and  resources  of  others  to  such  extent  as  their  own 
prudence  or  the  confidence  of  such  other  persons  will  per- 
mit.    Such    additions  create   a    debt ;   they  do  not  form 


"  St.  John  V.  Erie  R.R.  Co.,  22  Wall. 
136;  S.  C.  10  Blatchf.  271.  Where  the 
preferred  stock  of  a  railroad  company 
is  entitled  to  preferred  dividends  out  of 
the  net  earnings  of  the  road  if  earned 
during  the  current  year,  after  payment 
of  mortgage  interest  and  delayed  cou- 
pons, the  dividends  are  not  payable 
until  payment  by  the  company  of  in- 
terest on  old  debts,  rent  for  roads 
leased  by  the  company,  and  interest  on 
additionally  borrowed  money.  Ibid. 
"  Profits  and  income  are  sometimes 
used  as  synonymous  terms ;  but  strictly 
speaking,  income  means  that  which 
comes  in  or  is  received  from  any  busi- 
ness or  investment  of  capital,  without 
reference  to  the  outgoing  expenditures ; 
while  profits  generally  mean  the  gain 
which  is  made  upon  any  business  or 
investment  when  both  receipts  and 
payments  are  taken  into  the  account." 
People  V.  Supervisors,  4  Hill,  20,  per 
BronSON,  J.  The  stockholders  of  a 
railroad  company  voted  to  pay  interest 
on  money  paid  in,  until  the  road  was 
completed.  The  road  being  finished, 
the  stockholders  by  vote  authorized  the 
directors  to  declare  and  adjust  "  inter- 
est dividends,"  with  the  understanding 
that  if  there  were  not  sufficient  money 
in  the  treasury  to  meet  the  full  amount 
of  the  dividends,  they  should  be  paid 
pro  rata  so  far  as  the  treasurer  was 
able  to  pay.  It  was  held  that  the  fact 
that  there  was  money  in  the  treasury 
was  a  condition  precedent  to  the  pay- 


ment of  the  dividends.  Cunningham 
V.  Vermont,  etc.,  R.R.  Co.,  12  Gray, 
411.  Where  a  railroad  corporation 
stipulated  that  each  shareholder  should 
be  entitled  to  interest  on  sums  paid  on 
stock  subscriptions  while  the  road  was 
in  process  of  construction  until  it  was 
completed  and  went  into  operation, 
payable  whenever  the  surplus  earnings 
should  enable  it  to  do  so,  it  was  held 
that  the  ability  of  the  corporation  must 
consist  of  a  fund  not  only  adequate  for 
the  payment  of  interest  to  stockholders, 
but  there  must  be  a  surplus  fund  over 
and  above  what  was  requisite  for  the 
payment  of  the  current  expenses  of  the 
business  and  for  discharging  its  duties 
to  creditors,  and  also  over  and  above 
what  reasonable  prudence  would  re- 
quire to  be  kept  in  the  treasury  to  meet 
the  accidents,  risks,  and  contingencies 
incident  to  the  business  of  operating 
the  railroad.  In  other  words,  there 
must  be  such-  pecuniary  ability  as 
would,  but  for  the  obligation  to  pay 
this  interest,  justify  the  payment  of  a 
dividend  to  stockholders.  Richardson 
V.  Vt.  &  Mass.  R.R.  Co.,  44  Vt.  613. 
See  McLaughlin  v.  Detroit,  etc.,  R.R. 
Co.,  8  Mich.  100.  The  guaranty  of  a 
dividenji  by  a  railroad  company  means 
nothing  more  than  a  pledge  of  the 
funds  legally  applicable  to  that  purpose. 
Henry  v.  Gt.  Northern  R.R.  Co.,  3  Jur. 
1 133;  Crawford  v.  North  Eastern  R.R. 
Co.,  3  Jur.  N.  S.  1093;  Taft  v.  Hart- 
ford, etc.,  R.R.  Co.,  8  R.  I.  310. 
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capital.  And  if  successful  in  their  career,  the  surplus  over 
and  above  their  capital  and  debts  becomes  profits,  and  is 
either  divided  among  the  partners  and  associates,  or  used 
still  further  to  extend  their  operations."  ^  "  As  a  general 
proposition,  net  earnings  are  the  excess  of  the  gross  earn- 
ings over  the  expenditures  defrayed  in  producing  them,  aside 
from  and  exclusive  of  the  expenditure  of  capital  laid  out  in 
constructing  and  equipping  the  works  themselves.  It  may 
often  be  difficult  to  draw  a  precise  line  between  expendi- 
tures for  construction,  and  the  ordinary  expenses  incident 
to  operating  and  maintaining  the  road  and  works  of  a  rail- 
road company.  Theoretically,  the  expenses  chargeable  to 
earnings  include  the  general  expenses  of  keeping  up  the 
organization  of  the  company,  and  all  expenses  incurred  in 
operating  the  works  and  keeping  them  in  good  condition 
and  repair ;  whilst  expenses  chargeable  to  capital  include 
those  which  are  incurred  in  the  original  construction  of  the 
works,  and  in  the  subsequent  enlargement  and  improve- 
ment thereof.  With  regard  to  the  last-mentioned  class  of 
expenditures,  however,  namely,  those  which  are  incurred  in 
enlarging  and  improving  the  works,  a  difference  of  practice 
prevails  amongst  railroad  companies.  Some  charge  to  con- 
struction account  every  item  of  expense,  and  every  part  and 
portion  of  every  item  which  goes  to  make  the  road,  or  any 
of  its  appurtenances  or  equipments,  better  than  they  were 
before  ;  whilst  others  charge  to  ordinary  expense  account, 
and  against  earnings,  whatever  is  taken  for  these  purposes 
from  the  earnings,  and  is  not  raised  upon  bonds  or  issues  of 
stock.  The  latter  method  is  deemed  the  most  conservative 
and  beneficial  for  the  company,  and  operates  as  a  restraint 
against  injudicious  dividends  and  the  accumulation  of  a 
heavy  indebtedness.  The  temptation  is  to  make  expenses 
appear  as  small  as  possible,  so  as  to  have  a  large  apparent 


'  Barry  v.  Merchants'  Exchange  Co.,  i  Sandf.  Ch.   280,  per  Sandford, 
Assistant  V.  C. 
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surplus  to  divide.  But  it  is  not  regarded  as  the  wisest  and 
most  prudent  method.  The  question  is  one  of  policy, 
which  is  usually  left  to  the  discretion  of  the  directors. 
There  is  but  little  danger  that  any  board  will  cause  a  very 
large  or  undue  portion  of  their  earnings  to  be  absorbed  in 
permanent  improvements.  The  practice  will  only  extend  to 
those  which  may  be  required  from  time  to  time  by  the 
gradual  increase  of  the  company's  traffic,  the  despatch  of 
business,  the  public  accommodation,  and  the  general  per- 
manency and  completeness  of  the  works.  When  any  im- 
portant improvement  is  needed,  such  as  an  additional  track, 
or  any  other  matter  which  involves  a  large  outlay  of  money, 
the  owners  of  the  road  will  hardly  forego  the  entire  sus- 
pension of  dividends  in  order  to  raise  the  requisite  funds 
for  those  purposes,  but  will  rather  take  the  ordinary  course 
of  issuing  bonds  or  additional  stock.  But  for  making  all 
ordinary  improvements,  as  well  as  repairs,  it  is  better  for 
the  stockholders,  and  all  those  who  are  interested  in  the 
prosperity  of  the  enterprise,  that  a  portion  of  the  earnings 
should  be  employed."^ 

The  capital  stock  of  a  corporation  may  be  reduced  below 
the  amount  limited  by  the  charter  by  the  loss,  misfortune, 
or  misconduct  of  the  managing  officers.  When  the  corpo- 
rate property  exceeds  that  limit  the  excess  is  surplus.  Such 
surplus  belongs  to  the  corporation,  and,  in  a  general  sense, 
is  a  portion  of  its  capital,  but  in  a  strictly  legal  sense  it  is 
not  a  portion  of  its  capital,  and  is  always  regarded  as  surplus 
profits.  The  surplus  may  be  in  cash,  and  then  it  may  be 
divided  in  cash  ;  it  may  be  in  property,  and  if  the  property 
is  so  situated  that  a  division  of  it  among  stockholders  is 
practicable,  a  dividend  in  property  may  be  declared,  and  the 
property  be  distributed  among  the  stockholders ;  ^  it  may 


■  Union  Pacific  R.R.  Co.  v.  U.  S.,  99  52  Barb.  45  ;  Williams  v. Western  Union 

U.  S.  402,  per  Bradley,  J.  Tel.  Co.,  93  N.  Y.  162.    See  Strong 

'  Scott  V.  Cent.  R.R.,  etc,  Co.  of  Ga.,  v.  Brooklyn,  etc.,  R.R.  Co.,  lb.  426. 
VOL.  II.— 10 
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be  in  scrip,  certifying  that  tlie  holder  is  entitled  to  a  speci- 
fied amount  of  money,  with  interest,  payable  at  a  time 
named,  or  in  the  discretion  of  the  corporation,  or  convert- 
ible if  desired  by  the  holder  into  stock,  bonds,  or  land  of 
the  corporation  ;  ^  or  there  may  be  made  a  stock  dividend 
by  issuing  new  shares  to  the  extent  of  the  surplus  on 
hand.^ 

Profits  may  signify  either  the  net  earnings,  deducting 
merely  the  current  working  expenses,  or  the  balance,  if  any, 
after  defraying  every  expense.*  In  Corry  v.  Londonderry, 
etc.,  R.R.  Co.*  the  Master  of  the  Rolls  said :   "All  of  the 


'  Bailey  v.  Railroad  Co.,  22  Wall. 
604 ;  Brundage  v.  Brundage,  60  N.  Y. 
544 ;  People  v.  Board  of  Assessors,  76 
Id.  202;  16  Hun,  196;  Brown  v.  Le- 
high Coal  Nav.  Co.,  49  Pa.  St.  270; 
Com.  V.  Pittsburg,  etc.,  R.R.  Co.,  74 
Id.  83 ;  Bailey  v.  Citizens'  Gas  Light 
Co.,  27  N.  J.  Eq.  196. 

'■'  Currie  v.  White,  45  N.  Y.  822  ; 
Williams  v.  Western  Union  Tel.  Co., 
93  Id.  162  ;  Gordon  v.  Richmond,  etc., 
R.R.  Co.,  78  Va.  501 ;  Jones  v.  Morri- 
son, 31  Minn.  140;  Terry  v.  Eagle 
Lock  Co.,  47  Conn.  141  ;  Minot  v. 
Paine,  99  Mass.  loi ;  Rand  v.  Hubbell, 
115  Id.  461  ;  Lord  v.  Brooks,  52  N.  H. 
72  ;  Moss'  Appeal,  83  Pa.  St.  264 ;  Bid- 
die's  Appeal,  99  Id.  278. 

'  Mills  V.  Northern  R.R.  Co.,  5  Ch. 
621,  631.  Terms  of  subscription  were 
as  follows:  "  We,  the  undersigned, 
stockholders  in  the  "  (naming  the  com- 
pany) "  agree  to  take  and  pay  for  the 
number  of  shares  set  to  our  names,  at 
$100  a  share,  by  paying  the  money 
therefor,  or  giving  our  notes  payable  in 
four,  eight,  and  ten  months,  on  the  fol- 
lowing conditions,  viz. :  So  much  of  the 
net  earnings  of  the  road  as  may  be 
necessary,  after  paying  interest  to  the 
bondholders,  shall  be  applied  to  the 
payment  of  twelve  per  cent,  semi-an- 


nual dividends  of  six  per  cent,  each,  to 
the  holders  of  stock  hereby  created, 
until  the  net  earnings  of  the  road  shall 
be  sufficient  to  pay  an  interest  of  six 
per  cent,  on  the  stock  and  all  the  bonds 
of  the  first  and  second  loans."  This 
proposition  was  ratified  by  the  com- 
pany at  a  meeting  of  the  stockholders. 
The  form  of  the  certificates  was  as  fol- 
lows :  "  Preferred  stock.  This  certifi- 
cate is  for  preferred  stock,  and  entitles 
the  holder,  from  the  net  earnings  of  the 
road,  to  the  payment  of  six  dollars  per 
share  semi-annually,  until  the  net  earn- 
ings of  the  road  shall  be  sufficient  to 
pay  an  interest  of  six  per  cent,  per  an- 
num on  all  the  stock  issued,  and  all  the 
bonds  issued  for  the  first  and  second 
loans."  It  was  held  that  the  words 
"  in  semi-annual  dividends  "  were  not 
used  in  a  technical  sense,  but  meant 
semi-annual  payments  depending  upon 
no  contingency  except  that  the  net 
earnings  of  the  road,  after  paying  in- 
terest to  bondholders,  should  be  suffi- 
cient to  meet  the  obligation,  and  that 
the  contract  in  relation  to  the  earnings 
had  reference  to  the  annual  operations 
of  the  road.  Bates  v.  Androscoggin, 
etc.,  R.R.  Co.,  49  Me.  491. 

*  29  Beav.  263.     An  agreement  by  a 
corporation  to  pay  annual  dividends, 
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debts  of  the  company  are  first  payable,  other  than  those 
which  for  want  of  a  better  expression  may  be  called  funded 
debts.  For  instance,  if  the  defendants  have  raised  money 
by  mortgage  under  the  powers  contained  in  their  act  for  the 
purpose  of  completing  their  Hne,  this  does  not  constitute 
such  a  debt  as  can  be  paid  off  out  of  the  profits,  before  the 
profits  are  divided.  But,  on  the  other  hand,  any  debts 
which  have  been  incurred  and  which  are  due  from  the  di- 
rectors of  the  company,  either  for  steam-engines,  for  rails, 
for  completing  stations,  or  the  like,  which  ought  to  have 
been  and  would  have  been  paid  at  the  time  had  the  defend- 
ants possessed  the  necessary  funds  for  that  purpose,  are  so 
many  deductions  from  the  profits,  which  in  my  opinion  are 
not  ascertained  till  the  whole  of  them  are  paid."  If  the  corpo- 
ration is  insolvent,  the  surplus  funds  as  well  as  the  capital 
stock,  must,  if  required,  be  applied  in  satisfaction  of  its 
debts.^ 

A  company  was  formed  in  England  under  the  companies 
act  of  1862  for  running  the  blockade  during  the  American 
rebellion.  The  articles  provided  that  dividends  should  not 
be  paid  except  out  of  profits,  and  that  the  directors  should 
declare  a  dividend  as  often  as  the  profits  in  hand  were  suffi- 
cient to  pay  five  pounds  per  cent,  on  the  capital,  subject  to 
the  resolutions  of  a  general  meeting.  In  1864  a  dividend 
was  declared  and  sanctioned  at  a  general  meeting,  and  sub- 
sequently paid  upon  a  balance-sheet  in  which  a  debt  due 
from  the  Confederate  government,  cotton  in  the  Confederate 
States,  and  also  ships  engaged  in  running  the  blockade, 
were  estimated  at  -the  full  nominal  value.  All  of  these 
assets  were  lost,  and  the  company  was  wound  up.  It  was 
held  that  as  the  estimate  was  made  bona  fide,  and  the  facts 
appeared  truly  in  the  balance-sheet,  the  balance-sheet  was 


without  reference  to'  its  power  to  pay        '  Scott  v.  Eagle  Ins.  Co.,  7  Paige  Ch. 
them  from  its  earnings,  would  be  void.    198. 
Lockhart  v.  Van  Alstyne,  supra. 
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not  delusive,  and  the  dividend  must  be  considered  to  have 
been  made  out  of  profits,  although  the  company  had  to 
borrow  the  money  to  pay  it/ 

Where  dividends  have  been  improperly  paid,  there  having 
been  in  fact  no  profits,  a  judgment  creditor  of  the  corpora- 
tion, upon  a  return  of  nulla  bona  on  his  execution,  may  sub- 
ject the  fund  so  improperly  paid  out  to  the  satisfaction  of 
his  judgment.*  If  the  corporation  has  paid  out  of  the 
revenue  what  was  properly  chargeable  to  the  capital,  it  may, 
at  a  subsequent  time,  recoup  the  revenue  account  out  of 
the  capital.  "The  whole  of  the  averment,  as  I  read  it 
here,"  said  Lord  Hatherly,  L.  C.,^  "  is  really  this,  that  the 
directors  have  said  in  their  report  that  they  are  going  to 
carry  back  to  revenue  what  they  have  borrowed  from  it  for 
the  purpose  of  capital ;  and  when  they  have  carried  that 
back  to  revenue,  then  they  are  going  to  make  a  dividend.  I 
do  not  see  anything  ultra  vires  in  what  is  either  there 
alleged  or  suggested." 

§  210.  Right  and  power  of  corporation  in  relation  to  divi- 
dends.— A  declaration  of  profits  is  unknown  in  the  law  or 
in  the  practice  of  corporations  as  in  itself,  and  without 
further  action  by  the  directors,  entitling  shareholders  to 
dividends.  Dividends  are  declared  by  some  formal  act  of 
the  corporation,  the  question  whether  there  are  or  are  not 
profits  being  settled  by  the  accounts  of  the  company  as  kept 
by  subordinate  officers,  not  by  the  mere  statement  of  di- 
rectors as  to  what  appears  upon  its  books.* 

The  managers  of  a  corporation  are  clothed  with  a  large 
discretion  with  reference  to  the  declaration  of  dividends. 


'  Stringer's  Case,  L.  R.  4,  Ch.  475.  Co.  v.  Page,  17  B.  Mon.  412;  Evans  v. 

See  Bloxam  v.  Metrop.  R.R.  Co.,  3  Id.  Coventry,  8  De  G.  M.  &  G.  835  ;  Ranee's 

337.  Case,' L.  R.  6,  Ch.  104;   Turquand  v. 

'Gratz  v.    Redd,  4    B.  Mon.    178;  Marshall,  L.  R.  4,  Ch.  376. 

Bartlett  V.  Drew,  57  N.  Y.  587  ;  Hast-  *  Mills  v.  Northern  R.R.  Co.,  supra. 

ings  V.  Drew,  76  Id.  9;  Osgood  v.  Lay-  *  N.  Y.,  etc.,  R.R.  Co.  v.  Nickals,  1 19 

tiB,  3  Keyes,  521.     See  Lexington  Ins.  U.  S.  296. 
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They  may  be  compelled  to  exercise  their  discretion  if  they 
improperly  fail  or  refuse  to  do  so.  But  when  they  have 
exercised  it  without  any  violation  of  the  charter,  their 
action  cannot  be  disregarded  or  controlled  by  a  court  at  the 
instance  of  a  stockholder,  unless  it  is  shown  to  have  been 
an  abuse  of  their  discretion,  or  the  result  of  bad  faith,  or  of 
a  wilful  neglect  or  breach  of  duty.^  In  a  suit  by  a  stock- 
holder against  the  corporation  to  compel  it  to  declare  and 
pay  a  dividend,  the  court  said  :  "  The  funds  on  hand  which 
the  plaintiff  asks  to  have  divided  and  distributed  among  the 
several  stockholders,  are  only  about  half  sufficient  to  pay 
the  indebtedness  of  the  defendant.  It  is  of  no  sort  of  con- 
sequence, in  a  legal  point  of  view,  that  the  debt  is  not  yet 
due  and  has  a  number  of  years  to  run  before  it  matures. 
The  creditors  still  have  the  better  right  to  the  funds  which 
the  defendant  holds  for  them  in  trust.  The  court  cannot 
undertake  to  say  judicially  that  the  future  business  of  the 
corporation  will  be  prosperous  ;  nor  has  it  any  right  to  post- 
pone the  rights  and  claims  of  creditors  to  future  earnings 
and  accumulations,  even  if  it  could  be  certain  that  they 
would  accrue.  The  board  of  directors,  in  their  discretion, 
and  in  view  of  all  the  facts  within  their  knowledge,  might 
do  this ;  but  no  court,  I  apprehend,  would  even  undertake 
to  deal  in  such  a  manner  with  the  funds  of  a  corporation 
which  was  indebted  to  an  amount  at  least  double  the  fund 
sought  to  be  distributed."^ 

But  although,  as  a  general  rule,  the  officers  of  a  corporation 


'  Smith  V.  Prattville  Manf.Co.,  29  Ala.  Grant  Locomotive  Works,  40  N.  J.  Eq, 
503;  Luling  V.  Atlantic  Mu.  Ins.  Co.,  114;  Coyte  v.  Gold,  etc.,  Mining  Co.  v. 
45  Barb.  510;  Howell  v.  Chicago,  etc.,  Ruble,  8  Oregon,  284;  Wiltbank's  Ap- 
R.R.  Co.,  51  Id.  378;  Ely  v.  Sprague  peal,  64  Pa.  St.  256;  Coleman  v.  Co- 
Clarke,  N.Y.Ch.  351;  Utica  v.  Churchill,  lumbia  Oil  Co.,  51  Id.  74;  Richardson 
33  N.  Y.  238 ;  People  v.  Commissioners,  v.  Vermont,  etc.,  R.R.  Co.,  44  Vt.  613  ; 
35  Id.  430 ;  Williams  V.  Western  Union  Chaffee  v.  Rutland  R.R.  Co.,  55  Id. 
Tel.  Co.,  93  Id.  162;   Pratt  v.  Pratt,  no. 

33   Conn.   446 ;    Jackson    v.    Newark  '  Karnes  v.  Rochester,  etc.,  R.R.  Co., 

Plank  R.  Co.,  31  N.  J.  277 ;   Park  v.  4  Abb.  Pr.  N.  S.  107. 
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are  sole  judges  as  to  the  propriety  of  declaring  divideilds, 
and  the  court  will  not  interfere  with  the  proper  exercise  of 
their  discretion,  yet  where  the  right  to  a  dividend  is  clear 
and  requires  the  directors  to  take  action  before  it  can  be 
asserted  by  a  suit  at  law,  and  a  restraint  by  injunction  is 
essential  to  maintain  the  right  of  the  stockholder,  a  court  of 
equity  will  interpose  its  authority.^  As  the  directors  of  an 
insurance  company  are  bound  to  exercise  a  proper  discretion 
in  making  dividends  of  surplus  profits,  if  they  abuse  the 
power  by  dividing  the  unearned  premiums  without  leaving 
sufficient  to  satisfy  the  probable  losses,  they  may,  in  case 
of  an  extraordinary  loss  which  is  enough  to  exhaust  the 
whole  capital  and  more,  make  themselves  personally  liable 
to  the  company.  On  the  other  hand,  should  they,  without 
reasonable  cause,  refuse  to  divide  what  is  actually  surplus 
profits,  the  stockholders  are  not  without  remedy.*  A  person 


'  Boardman  v.  Lake  Shore  &  Mich. 
Southern  R.R.  Co.,  84  N.  Y.  157; 
Brown  v.  Buffalo,  etc.,  R.R.  Co.,  27 
Hun,  342 ;  Beers  v.  Bridgeport  Spring 
Co.,  42  Conn.  17;  Park  v.  Grant  Lo- 
coniotive  Works,  40  N.  J.  Eq.  1 14. 

^  Scott  V.  Eagle  Fire  Ins.  Co.,  7 
Paige  Ch.  198  ;  De  Peyster  v.  Am. 
Fire  Ins.  Co.,  6  Id.  486 ;  Carpenter  v. 
N.  Y.  &  New  Haven  R.R.  Co.,  5  Abb. 
Pr.  277.  See  March  v.  Eastern  R.R. 
Co.,  43  N.  H.  515.  Where  a  suit  was 
brought  by  a  stockholder  of  a  railroad 
company  to  restrain  the  company  from 
paying  a  dividend  declared  by  the  di- 
rectors, on  the  ground  that  among  the 
persons  who  were  designated  as  stock- 
holders in  the  company  there  were  sev- 
eral who  held  stock  fraudulently  issued, 
it  was  held  that  as  to  those  who  had 
been  ascertained  to  hold  genuine  stock 
there  was  no  reason  for  prohibiting  the 
payment  to  them  of  a  dividend  ;  but  as 
to  all  other  stockholders,  the  directors 
were  restrained  from  making  any  divi- 
dend on  the  stock  of  the  company  uhf 


til,  by  the  decision  of  some  court  of 
competent  jurisdiction,  it  should  be  es- 
tablished who  were  the  genuine  stock- 
holders in  the  company,  or  until  the 
further  order  of  the  court.  Underwood 
agst.  N.  Y.  &  New  Haven  R.R.  Co., 
17  How.  Pr.  537. 

An  act  of  New  York,  Laws  of  1825, 
ch.  325  ;  Rev.  Sts.  ch.  18,  part  i,  tit. 
4,  sec.  2,  provides  that  it  shall  not  be 
lawful  for  the  directors  or  managers  of 
any  incorporated  company  in  the  State 
to  make  dividends  except  from  the  sur- 
plus profits  arising  from  the  business 
of  such  corporation  ;  and  it  shall  not 
be  lawful  for  the  directors  of  any  such 
company  to  divide,  withdraw,  or  in  any 
way  pay  to  the  stockholders,  or  any  of 
them,  any  part  of  the  capital  stock  of 
such  company,  or  to  reduce  the  said 
capital  stock  without  the  consent  of 
the  Jegisl3.ture ;  and  it  shall  not  be  law- 
ful for  the  directors  of  such  company 
to  discount  or  receive  any  note  or  other 
evidence  of  debt  in  payment  of  any  in- 
stalment actually  called  in  and  required 
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holding  as  owner  the  stock  of  a  corporation,  becomes  there- 
by entitled  to  a  proportionate  share  of  the  profits.  Con- 
sequently a  duty  is  imposed  by  law  on  the  body  corporate 


to  be  paid,  or  any  part  thereof,  due  or 
to  become  due  on  any  stock  in  the  said 
company ;  nor  shall  it  be  lawful  for 
such  directors  to  receive  or  discount 
any  note  or  other  evidence  of  debt  with 
the  intent  of  enabling  any  stockholder 
in  such  company  to  withdraw  any  part 
of  the  money  paid  in  by  him  on  his 
stock ;  and  in  case  of  any  violation  of 
the  provisions  of  this  section,  the  direct- 
ors under  whose  administration  the 
same  may  happen,  except  those  who 
may  have  caused  their  dissent  there- 
from to  be  entered  at  large  on  the  min- 
utes of  the  said  directors  at  the  time, 
or  were  not  present  when  the  same  did 
happen,  shall,  in  their  individual  and 
private  capacities,  jointly  and  severally, 
be  liable  to  the  said  corporation,  and 
to  the  creditors  thereof,  in  the  event  of 
its  dissolution,  to  the  full  amount  of 
the  capital  stock  of  the  said  company 
so  divided,  withdrawn,  paid  out,  or  re- 
duced, and  to  the  full  amount  of  the 
notes  or  other  evidences  of  debt  so 
taken  or  discounted  in  payment  of  any 
stock,  and  to  the  full  amount  of  any 
notes  or  evidences  of  debt  so  discounted 
yvith  the  intent  aforesaid,  with  legal  in- 
terest on  the  said  respective  sums  from 
the  time  such  liability  accrued  ;  and  no 
statute  of  limitation  shall  be  a  bar  to 
any  suit  at  law  or  in  equity  against 
such  directors  for  any  sums  for  which 
they  are  made  liable  by  this  section  ; 
provided  this  section  shall  not  be  con- 
strued to  prevent  a  division  and  distri- 
Jjutjon  of  the  capital  stock  of  such  cppn- 
pany  which  shall  remain  after  the  pay- 
ment of  all  its  debts  upon  the  dissolu- 
tion pf  such  company,  or  the  expiratioti 
of  its  charter.  The  foregoipg  provi- 
sions were  intended  to  prevent  the  di- 


vision, distribution,  withdrawal,  and  re- 
duction of  the  property  of  a  corpora- 
tion below  the  sum  limited  in  its  charter 
or  articles  of  association  for  its  capital, 
but  not  to  prevent  its  increase  above 
that  sum.  Williams  v.  Western  Union 
Tel.  Co.,  93  N.  Y.  162. 

The  New  York  Penal  Code,  sec.  594, 
enacts  that  a  director  of  a  stock  corpo- 
ration who  concurs  in  any  vote  or  act 
of  the  directors  of  such  corporation,  or 
any  of  them,  by  which  it  is  intended  to 
make  a  dividend  except  from  the  sur- 
plus profits  arising  from  the  business 
of  the  corporation,  and  in  the  cases  and 
manner  allowed  by  law,  or  to  divide, 
withdraw,  or  in  any  manner  pay  to  the 
stockholders  or  any  of  them  any  part 
of  the  capital  stock  of  the  corporation, 
or  to  reduce  such  capital  stock  without 
the  consent  of  the  legislature ;  or  to 
discount  or  receive  any  note  or  other 
evidence  of  debt  in  payment  of  an  in- 
stalment of  capital  stock  actually  called 
in  and  required  to  be  paid,  or  with  in- 
tent to  provide  the  means  of  making 
such  payment;  or  to  receive  or  dis- 
count any  note  or  other  evidence  of 
debt  with  intent  to  enable  any  stock- 
holder to  vvithdraw  any  part  of  the 
money  paid  in  by  him  on  his  stock,  or 
to  apply  any  portion  of  the  funds  of 
such  corporation,  except  surplus  profits, 
directly  or  indirectly  to  the  purchase  of 
shares  of  its  own  stock ;  or  to  receive 
any  such  shares  in  payment  or  satis- 
faction of  a  debt  due  to  such  cor- 
poration ;  or  to  receive  in  exchange 
for  the  shares,  notes,  bonds,  or  other 
evidences  of  debt  of  such  corpora- 
tion, shares  of  the  capital  stock  or 
notes,  bonds,  Qr  other  evidences  of 
debt  issued  by  any  other  stock  corpp^ 
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to  distribute  all  dividends  which  from  time  to  time  may  be 
declared  ratably  on  its  stock.  From  this  duty  springs  an 
implied  promise,  for  the  breach  of  which  an  action  of  as- 
sumpsit will  lie.^  The  duty  to  declare  a  dividend  when 
profits  are  in  hand  is  not  due  to  any  particular  member, 
but  to  the  community  of  members,  and  hence  there  is  no 
promise  in  favor  of  a  separate  shareholder.  After,  how- 
ever, a  dividend  has  been  declared,  the  right  to  the  profits 
becomes  individualized,  and  the  duty  to  distribute  becomes 
attached  as  a  right  to  each  member.*  When  a  dividend 
has  been  once  declared,  the  directors  cannot  afterward  re- 
fuse to  pay  it  because  they  have  determined  to  establish  a 
surplus  fund  with  a  view  to  benefit  the  corporation  and  its 
stockholders.  The  dividend  when  declared  becomes  a 
debt,  and  cannot  thenceforth  be  disposed  of  without  the 
consent  of  him  who  is  entitled  to  it.^ 


ration,  shall  be  deemed  guilty  of  a  mis- 
demeanor. 

Chapter  409  of  the  act  of  New  York 
of  1882  to  revise  the  statutes  of  the 
State  relating  to  banks,  banking  and 
trust  companies,  section  40,  provides 
that  "  if  any  portion  of  the  original 
capital  of  any  such  association  shall  be 
withdrawn  for  any  purpose  whatever 
while  any  debts  of  the  association  re- 
main unsatisfied,  no  dividends  or  prof- 
its on  the  shares  of  the  capital  stock 
of  the  corporation  shall  thereafter  be 
made  until  the  deficit  of  capital  shall 
have  been  made  good,  either  by  sub- 
scription of  the  shareholders,  or  out  of 
the  subsequently  accruing  profits  of  the 
association  ;  and  if  it  shall  appear  that 
any  such  dividends  have  been  made,  it 
shall  be  the  duty  of  the  supreme  court 
to  make  the  necessary  orders  and  de- 
crees for  closing  the  affairs  of  the  asso- 
ciation, and  distributing  its  property 
and  effects  among  its  creditors  and 
shareholders."  Sess.  Laws  of  N.  Y.  of 
1882,  vol.  I,  p.  599. 


'  King  v.  Paterson,  etc.,  R.R.  Co.,  29 
N.  J.  (5  Dutcher)  82. 

^  Jackson  v.  Newark  Plank  R.  Co., 
31  N.  J.  277;  Carpenter  v.  N.  Y.  & 
New  Haven  R.R.  Co.,  5  Abb.  Pr..277. 
On  the  tenth  of  November  an  insurance 
company  declared  a  dividend  payable 
on  the  first  of  December  following,  de- 
posited the  money  in  a  bank,  and  drew 
checks  against  it  in  favor  of  stockhold- 
ers. On  the  thirtieth  of  November  of 
the  same  year  the  company  failed  and 
passed  into  the  hands  of  a  receiver.  It 
was  held  that  the  dividend  was  a  trust 
fund  belonging  to  the  several  stock- 
holders, and  did  not  go  to  the  receiver 
with  the  other  assets  for  the  benefit  of 
the  general  creditors  of  the  company. 
Le  Roy  v.  Globe  Ins.  Co.,  2  Edw.  Ch. 
656. 

s  Seeley  v.  N.  Y.  Nat.  Exch.  Bank,  8 
Daly,  400,  affi'd  78  N.  Y.  608 ;  Beers 
V.  Bridgeport  Spring  Co.,  2  Weekly 
Dig.  8 ;  42  Conn.  17.  A  national  bank 
cannot,  after  reducing  the  amount  of 
its  capital  stock,  retain  as  a  surplus  for 
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There  is  a  difference  wliere  a  bank  or  moneyed  institu- 
tion merely  reserves  a  portion  of  its  earnings  as  a  surplus 
fund  to  guard  against  contingencies,  to  protect  the  princi- 
pal, to  fortify  its  credit,  and  facilitate  its  operations,  doing 
no  other  act  than  to  blend  the  income  thus  retained  with 
and  make  it  a  part  of  the  capital  stock,  and  where  the  earn- 
ings are  legally  and  in  good  faith  appropriated  and  applied 


other  purposes  any  portion  of  the  money 
which  it  received  for  the  stock  that  is 
retired,  but  must  return  it  to  the  stock- 
holders. Seeley  v.  N.  Y.  Nat.  Exch. 
Bank,  supra.  Van  Hoesen,  J. :  "  If 
the  defendant  had  determined  to  dis- 
continue business  and  wind  up  its  af- 
fairs, there  is  no  doubt  that  the  share- 
holders would  be  entitled  to  a  distribu- 
tion of  whatever  assets  of  the  corpora- 
tion might  remain  after  its  debts  had 
been  paid.  If,  instead  of  surrendering 
all  its  corporate  powers,  a  corporation 
by  reducing  its  capital  stock  relin- 
quishes a  portion  of  them,  it  seems  to 
me  that  the  shareholders  may  properly 
claim  a  distribution  of  the  money  which 
the  corporate  body  has  no  longer  the 
right  to  use  as  capital.  The  abandon- 
ment by  a  corporation  of  all  its  corpo- 
rate rights  gives  the  stockholders  a 
right  to  the  distribution  of  all  the  net 
assets.  Why  should  not  an  abandon- 
ment of  a  portion  of  those  rights  give 
the  stockholders  a  right  of  distribution 
pro  tanto?  Of  course,  if  the  capital 
stock  has  been  impaired,  the  amount 
to  be  returned  to  the  stockholders  must 
be  diminished.  It  is  said  that  the  capi- 
tal of  the  defendant  has  not  been  im- 
paired, but  that  the  directors  deem  it 
advantageous  to  retain  as  a  surplus 
one-half  of  the  amount  which  was  sub- 
scribed and  paid  for  the  stock  which 
has  been  called  in.  The  reason  as- 
signed is  not,  in  my  opinion,  any  justi- 
fication for  withholding  from  the  plain- 
tiff his  share  of  the  money  that  was 
paid  in  exchange  for  the  stock  that  is 


retired.  That  money  was  paid  as  capi- 
tal, and  if  it  be  no  longer  needed  for 
that  purpose,  and  if  it  be  not  required 
for  the  payment  of  debts,  it  has  ac- 
complished the  end  for  which  it  was 
subscribed,  and  ought  to  be  returned 
to  the  shareholdei's.  The  bank  has 
gone  out  of  existence  as  a  corporation 
with  a  capital  of  $500,000.  Under  a 
modified  charter  it  commences  a  new 
life  with  a  capital  of  $300,000.  So  far 
as  the  $200,000  of  reduced  stock  is  con- 
cerned, the  corporation  must  be  con- 
sidered as  having  surrendered  its  char- 
ter and  wound  up  its  business.  This 
being  so,  there  is  no  doubt  as  to  the 
duty  it  owes  to  the  stockholders  who 
own  the  retired  stock.  The  able  coun- 
sel for  the  defendant  insists  that  it  is 
discretionary  with  the  directors  either 
to  return  the  money  to  the  sharehold- 
ers or  to  retain  it  as  a  surplus,  and 
that  by  retaining  it  the  bank  does  the 
plaintiff  no  injury,  inasmuch  as  his 
shares  will  increase  in  market  value 
as  they  diminish  in  number,  and  he 
will  own  one  two-hundredth  part  of 
the  new  capital  stock,  just  as  he 
owned  one  two-hundredth  part  of  the 
old  capital  stock.  It  is  true  that  his 
proportion  of  the  capital  stock  will 
relatively  be  as  great  as  before  the 
reduction,  but  it  is  altogether  mat- 
ter of  conjecture  as  to  the  future  mar- 
ket value  of  a  share  of  the  reduced 
stock.  The  return  of  the  reduced 
capital  to  the  shareholders  is  not, 
however,  a  subject  for  the  exercise  of 
a  director's  discretion." 
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by  the  corporation  to  enlarge  or  improve  its  property,  and 
are  thus  as  it  were  fused  into  the  capital  stock.  An  ex- 
ample of  the  latter  would  be  afforded  if  a  railroad  corpora- 
tion should  devote  its  earnings  to  the  erection  of  buildings 
or  the  purchase  of  wharves,  grain  .elevators,  and  the  like, 
necessary  or  convenient  for  the  prosecution  of  its  business, 
thus  enlarging  and  improving  its  property,  and  issuing  new 
certificates  of  stock,  or  in  any  other  form  placing  in  the 
hands  of  its  stockholders  evidence  of  their  interest  in  the 
addition  thus  made.^  The  doctrine  that  where  a  corpora- 
tion is  about  to  exceed  its  powers  by  applying  its  property 
to  objects  beyond  the  authority  of  its  charter,  a  court  of 
equity  will  grant  relief  to  a  minority  of  its  stockholders 
who  dissent  from  such  use  of  its  funds,  necessarily  results 
from  the  principle  that  the  corporation  and  its  directors 
are  trustees,  and  as  such  may  be  called  into  a  court  of 
equity,  either  for  an  account  or  to  restrain  them  from  mis- 
management of  the  corporate  property,  especially  for  a 
fraudulent  mismanagement  of  it,  or  for  the  purpose  of 
compelling  the  corporation  to  declare  dividends  from  its 
surplus  earnings,  when  such  dividends  are  needlessly  and 
improperly  withheld.^ 

§  211.  Profits  to  be  distributed  equally  among  all  entitled. 
— Dividends  must  be  made  equally  among  stockholders 
belonging  to  the  same  class  without  unjust  discrimina- 
tion.^     Any  action    of   a   corporation  which   divides  the 


'  Lord  V.  Brooks,  52  N.  H.  72 ;  Le-  creditors  after  be  has  sold  his  stock 

land  V.  Hayden,  102  Mass.  550 ;  In  re  aad  no  longer  has  any  interest  in  the 

Barton's  Trust,  L.  R.  5,  Eq.  238  ;  Per-  company.      Reid   v.   Eatonton   Mant, 

j-y  on  Trusts,  488  note.     See  State  y.  Co.,  40  Ga.  98. 

Bftlt.  &  Ohio  R.R.  Co.,  6  Gill,  363.  '  Harrison  v.  Mexican  R.R.  Co.,  L. 

=  Pratt  V.  Pratt,  33  Conn.  446.  Where  R.  19,  Eq.  358.  As,  prima  facie,  all 
at  the  time  dividends  were  made  the  stockholders  at  any  particular  period 
porporation  was  in  a  prosperous  condi-  are  equaUy  interested  in  the  property 
tioij,  and  they  were  received  by  a  stock-  and  business  of  the  corporation,  a  board 
holder  in  good  faith  as  legitimate  in-  of  directors  in  making  a  dividend  after- 
come,  he  cannot  be  compelled  to  repay  ward  declared  cannot  discriminate  be- 
them  with  interest  for  the  benefit  of  tween  them  unless  the  charter  of  tjie 
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shares  of  its  capital  stock  already  sold  and  in  the  hands 
of  lawful  owners  into  two  distinct  classes,  one  of  which  is 
thereby  given  prior  right  to  receive  a  fixed  sum  from  the 
earnings  before  the  other  can  have  any  receipt  therefrom, 
and  if  given  an  equal  share  afterward  with  the  other  in 
what  earnings  may  remain,  destroys  the  equality  of  the 
shares,  materially  varies  the  effect  of  the  certificate  of 
stock,  and  takes  away  a  right.^  The  power  to  issue  pre- 
ferred stock  of  such  a  description  cannot  be  maintained 
without  "actual  authority  of  law  or  the  consent  of  the 
holders  of  the  common  shares.  As  shares  are  issued  in  a 
form  "  importing  a  right  in  the  holder  to  demand  and  re- 
ceive a  corresponding  portion  of  the  net  earnings  of  the 
company,  it  cannot  consistently  be  held  that  he  can  be  de- 
prived without  his  own  consent  of  that  right  by  the  com- 
bined act  of  the  directors  and  other  shareholders  in  the 
corporation.  If  that  could  be  done,  corporations  would 
be  enabled  under  the  sanction  of  the  law  to  perpetrate  the 
most  gross  frauds ;  for  they  could  receive  the  subscriber's 
money  ostensibly  and  expressly  for  one  thing  and  afterward 
deprive  him  of  its  substantial  benefit  by  converting  it  into 


company  gives  them  that  power.    Jones  The  party  with  whom  the  funds  are 

V.  Terre  Haute,  etc.,  R.R.  Co.,  57  N.  Y.  deposited  is  the  agent  of  the  corpora- 

196;  29  Barb.  353;  17  How.  Pr.  529;  Lu-  tion,  not  of  the  stockholders,  and  if  the 

ling  V.  Atlantic  Mu.  Ins.  Co.,  45  Barb,  fund  is  lost  in  the  agent's  hands,  the 

510 ;  Howell  v.  Chicago,  etc.,  R.R.  Co.,  loss  must  fall  on  the  corporation.  King 

51  Barb.  378;  Phelps  v.  Farmers',  etc.,  v.  Paterson,  etc.,  R.R.  Co.,  5  Dutcher 

Bank,  26  Conn.  269 ;  Atlantic  &  Ohio  N.  J.  504. 

Tel.  Co.  V.  Com.,  3  Brewst.  366 ;  Ry-  '  Reese  v.  Bank  of  Montgomery 
derv.  Alton,  etc.,  R.R.  Co.,  13  111.  516;  County,  31  Pa.  St.  78;  Jackson  v. 
Stoddard  v.  Shetucket  Foundry  Co.,  34  Newark  P.  R.  Co.,  31  N.  J.  277  ;  Beers 
Conn.  542.  The  purchaser  of  shares  v.  Bridgeport  Spring  Co.,  42  Conn.  17  ; 
of  stock  in  a  corporation  becomes  at  Hale  v.  Republican  River  Bridge  Co., 
once  entitled  to  all  the  profits  not  then  8  Kansas,  466 ;  Howell  v.  Chicago,  etc., 
divided,  provided  he  remains  a  member  R.R.  Co.,  51  Barb.  378  ;  Chase  v.  Van- 
until  a  dividend  is  made,  and  it  is  im-  derbilt,  ,62  N.  Y.  307 ;  Kent  v.  Quick- 
material  at  what  time  and  from  what  silver  Mining  Co.,  78  Id.  1 59.  But 
sources  profits  have  been  earned,  stockholders  may,  by  acquiescence  in 
March  v.  Eastern  R.R.  Co.,  43  N.  H-  such  action  of  the  corporation,  be 
515 ;  Goodwin  v.  Hardy,  57  Me.  J43-  hound  thereby.    Ibid. 
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another  entirely  different  and  of  inconsiderable  value."* 
The  articles  of  association  of  a  railroad  company  provided 
that  the  directors  might,  when  authorized  by  a  resolution 
of  the  company,  previously  adopted  at  a  general  meeting, 
increase  the  capital  by  issuing  new  shares,  such  increase  of 
capital  to  be  made  in  the  manner,  to  the  amount,  and  sub- 
ject to  such  rules  and  regulations,  privileges,  and  conditions 
as  the  company  in  general  meeting  should  think  fit.  It  was 
held  that  the  company  was  authorized  to  issue  shares  hav- 
ing attached  to  them  a  preferential  dividend.*        * 

Preferred  stock  usually  gives  the  holders  ttierely  priority 
of  dividends,  and  not  of  assets  or  capital.  When,  however, 
a  clear  power  to  issue  preference  capital  is  given,  the  holders 
of  the  latter  may  rank  before,  and  even  to  the  exclusion  of 
the  ordinary  members.^  An  act  provided  that  manufac- 
turing corporations  might  issue  preferred  stock,  the  pro- 
ceeds to  be  exclusively  employed  in  paying  the  debts  of  the 
corporation  and  supplying  a  working  capital,  and  that  the 
directors  might  guarantee  the  holders  semi-annual  dividends 

^  Kent  V.  Quicksilver  Mining  Co.,  12  shares  equal  in  amount,  and  directed 

Hun,  S3,  per  Daniels,  J.    Folger,  the    issuing    of  certificates   of  stock 

J.,   in   delivering  the   opinion   of    the  therefor When    that    by-law 

New  York   Court  of  Appeals  in  the  was  adopted,  it  was  as  much  the  law 

same  case,  said  :  "  We  know  nothing  of  the  corporation  as  if  its  provisions 

in  the  constitution  or  the  law  that  in-  had  been  a  part  of  the  charter." 
hibits  a  corporation  from  beginning  its        '  Harrison  v.  Mexican  R.R.  Co.,  L. 

corporate    action    by    classifying    the  R.  19,  Eq.  358.     In  Covington  v.  Cov- 

shares  in   its   capital   stock  with   pe-  ington,  etc.,  Bridge  Co.,  10  Bush.  Ky. 

culiar  privileges  to  one  share  over  an-  69,   it  was   held   that  the   legislature 

other,  and  thus  offering  its  stock  to  the  might  constitutionally  authorize  a  cor- 

public  for  subscriptions  thereto.     No  poration,  previously  created  by  it,  to 

rights  are  got  until  a  subscription  is  borrow   money    by  issuing    preferred 

made.     Each  subscriber  would  know  stock,  and  pledging  its  revenues  for  the 

for  about  what  class  of  stock  he  put  payment    of    the    dividends    thereon, 

down  his  name,  and  what  right  he  got  where  such  a  course  was  necessarj'  to 

when  he  thus  became  a  stoclcholder.  carry  into  effect  the  object  for  which 

....  This  corporation  did  otherwise :  the  corporation  was  created. 
— a  by-law  was  duly  made  which  de-        *  Green's  Brice's  Ultra  Vires,  2d  Am. 

clared  the  whole  value  of  its  property,  Ed.  172  ;  In  re  Bangor,  etc.,  Slab  Co., 

and  the  whole  amount  of  its  capital  L.  R.  20,  Eq.  59 ;  In  re  London  India 

stock,  and  divided  the  whole  of  it  into  Rubber  Co.,  5  Id.  519. 
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not  exceeding  the  rate  of  interest  allowed  by  law  ;  and  a  time 
of  final  payment  of  such  preferred  stock  was  to  be  named  in 
the  certificates,  with  the  right  of  the  holder  to  convert  the 
preferred  stock  into  common  stock.  The  preferred  stock- 
holders were  not  entitled  to  vote,  and  were  not  liable  for 
the  debts  of  the  corporation.  A  manufacturing  corpora- 
tion having  issued  preferred  stock,  and  executed  and  deliv- 
ered to  a  trustee  its  bond  and  mortgage  to  secure  the  pay- 
ment of  the  same,  it  was  held  that  the  transaction  was  in 
fact  and  in  law  a  loaning  of  money  on  mortgage  security, 
and  not  the  creation  of  additional  members  of  the  corpora- 
tion ;  that  the  act  was  to  be  construed  as  merely  authoriz- 
ing the  corporations  named  to  borrow  money,  to  guarantee 
its  repayment  by  mortgage  or  otherwise,  and  to  give  the 
lenders  the  option  to  convert  the  loan  into  stock.  "  But 
for  the  words  '  stock'  and  '  dividends '  occurring  in  the  act," 
said  the  court,  "  no  other  interpretation  would  be  possible. 
If  we  can  understand  the  word  '  dividend '  in  the  sense  of 
interest,  and  the  word  '  stock '  in  the  sense  of  debt,  so  that 
'  certificates  of  stock '  will  mean  certificates  of  indebtedness, 
and  '  preferred  stockholders '  mean  preferred  creditors  or 
preferred  certificate-holders,  there  is  no  trouble  in  so  inter- 
preting the  act,  and  making  all  its  provisions  harmonious 
and  constitutional."  ^  Where  a  railroad  corporation  pur- 
suant to  an  act  "regulating  railroad  companies,"  adopts  a 
resolution  that  the  treasurer  of  the  company  is  directed  to 
allow  interest  on  instalments  as  paid,  payable  in  stock,  and 
to  carry  to  the  account  of  each  stockholder  the  interest 
annually,  and  when  the  amount  is  sufficient  to  issue  stock 
certificates  in  payment,  all  the  stockholders  are  entitled  to 
such  interest,  whether  their  payments  of  stock  subscriptions 
were  made  before  or  after  the  passage  of  the  resolution.  It 
is  obvious  that  if  those  who  paid  their  subscriptions  pre- 


'Burt  V.  Rattle,  31  Ohio  St.  116,  per  Welch,  Ch.  J. ;  Totten,  etc.,  Co.  v. 
Tison,  54.  Ga.  139. 


158  SUBSCRIPTIONS    FOR,    ASSESSMENTS    UPON,  §  212 

vious  to  the  passage  of  the  resolution  did  not  participate  in 
the  payments  of  interest  or  award  of  stock  dividends  directed 
to  be  made  by  the  resolution,  their  rights  would  be  injuri- 
ously affected  by  the  payment  to  others  ;  that  if  the  inter- 
est were  paid  in  cash,  it  would  be  taken  in  part  from  funds 
they  had  contributed,  and  for  a  purpose  not  contemplated 
at  the  time  they  subscribed ;  and  that  if  it  were  paid  in 
stock,  the  relative  value  of  their  stock,  which  represented  a 
certain  share  of  the  entire  value  of  the  property  and  fran- 
chises of  the  corporation,  would  \>tpro  tanto  diminished.* 

§  212.  Dividends,  in  what  payable. — In  England,  a  share- 
holder may  refuse  to  receive  a  dividend  otherwise  than  in 
cash.*'  In  the  United  States,  stock  or  scrip  dividends  are 
not  uncommon,  the  prevailing  practice  being  that  a  corpo- 
ration which  has  power  to  increase  its  capital  stock  may 
retain  and  use  surplus  profits  for  suitable  corporate  pur- 
poses, and  issue  to  the  shareholders,  in  lieu  of  cash  divi- 


^  City  of  Ohio  v.  Cleveland  &  Toledo  paid  back.  It  was  held  by  the  court 
R.R.  Co.,  6  Ohio  St.  489.  In  Rutland  that  this  point  was  untenable ;  that  as 
&  Burlington  R.R.  Co.  v.  Thrall,  35  no  time  was  fixed  for  the  payment  of 
Vt.  536,  which  was  an  action  to  recover  the  interest,  the  whole  amount  sub- 
unpaid  assessments  upon  a  subscrip-  scribed  might  be  expended  in  construct- 
tion  for  stock,  it  was  claimed  by  the  ing  the  road,  and  the  interest  be  paid 
defendant  that  the  subscription  was  out  of  the  earnings  after  it  went  into 
void  on  account  of  a  condition  in  it  operation ;  that  upon  a  capital  of  a 
which  provided  that  interest  should  be  million  thus  invested  the  company 
allowed  and  paid  by  the  company  on  might  borrow  money  to  pay  this  inter- 
all  sums  assessed  and  paid  from  the  est  before  the  road  went  into  opera- 
time  of  payment  until  the  railroad  tion,  charging  the  future  earnings  with 
should  be  put  in  operation.  It  was  in-  the  payment  of  the  debt ;  that  the  con- 
sisted that  this  condition  was  in  sub-  dition  was  just  as  among  the  subscrib- 
stance  an  agreement  by  the  company  ers,  those  who  paid  early  not  losing 
to  pay  back  to  the  subscribers  a  part  their  interest,  and  those  who  paid  late 
of  the  capital  stock  required  by  the  not  gaining  the  use  of  their  money  by 
charter,  and  therefore  that  the  amount  withholding  it ;  and  that  its  practical 
required  in  order  to  organize  the  com-  operation  would  be  beneficial  to  the 
pany  was  not  in  fact  subscribed ;  company  by  securing  the  prompt  pay- 
that  the  charter  required  a  miUion  ment  of  assessments, 
of  dollars,  and  that  by  this  arrange-  '  Hoole  v.  Gt.  Western  R.R.  Co.,  L. 
ment  the  amount  subscribed  was  only  R.  3,  Ch.  262. 
a  million  mintu  the  interest   to   be 
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dends,  new  stock  to  the  same  amount.^  When  a  cash 
dividend  is  declared,  payment  is  presumably  to  be  made  in 
lawful  money.  In  a  case  in  New  York  a  bank  declared  a 
dividend  payable  in  New  York  State  currency.  This  cur- 
rency was  offered  to  the  plaintiff,  who  refused  to  receive  it, 
as  it  was  then  at  a  discount  of  one-fourth  of  one  per  cent., 
and  he  demanded  that  he  be  paid  in  gold  or  silver,  or  its 
equivalent.  The  Supreme  Court  held  that  the  plaintiff  was 
bound  to  receive  the  dividend  in  the  property  in  which  it 
was  declared.  The  Court  of  Appeals,  however,  in  revers- 
ing the  judgment,  decided  that  a  dividend,  when  declared, 
became  a  debt  due  from  the  bank  to  the  stockholder,  and 
could  be  paid  only  in  the  legal  currency  of  the  country,  if 
insisted  upon  by  him.^  Where  dividends  were  declared, 
during  the  American  rebellion,  on  the  stock  of  a  railroad 
company  of  Virginia,  and  the  stock  of  an  owner  of  shares 
residing  at  the  North  was  confiscated,  and  the  dividends 
thereon  paid  by  order  of  court  to  a  receiver,  without  protest 
on  the  part  of  the  company,  it  was  held  that  the  company 
was  liable  for  what  the  Confederate  money,  in  which  the 
dividends  were  declared,  was  worth  at  the  time  they  were 
declared,  with  interest  from  the  filing  of  the  bill,  which  was 
the  date  of  demand.^ 

§  213.   Right  to  dividends  of  preference  shareholders. — A 

dividend  among  preference  shareholders  exclusively,  implies 


'  See  Howell  v.  Chicago,  etc.,  R.R.  "  Keppel  v.    Petersburg    R.R.    Co., 

Co.,  51  Barb.  378  ;   Minot  v.  Paine,  99  Chace's  Decis.  167.     Where  a  railroad 

Mass.  loi  ;   Earp's  Appeal,  28  Pa.  St.  company  was  authorized  to  raise  addi- 

368  ;   Brown  v.  Lehigh  Coal,  etc.,  Co.,  tional    capital    by  the    issue   of   new 

49  Id.  270 ;  Wiltbank's  Appeal,  64  Id.  shares,  and  to  allot  to  them  a  preferen- 

256 ;  Bailey  v.  Citizens'  Gas  Light  Co.,  tial  dividend,  and  it  was  enacted  that 

27  N.  J.  Eq.  196  ;    State  v.  Bait.,  etc.,  dividends  should  not  be  paid  from  any 

R.R.  Co.,  6  Gill,  363  ;  City  of  Ohio  v.  moneys   received  for  the  shares,  and 

Cleveland,  etc.,  R.R.  Co.,  .f^/^-a;  Citi-  that  no  share  should  be  issued  until 

zens',  etc.,  Ins.  Co.  v.  Lott,  45  Ala.  185.  one-fifth  of  the  amount  had  been  paid, 

« Ehle  v.  Chittenango  Bank,  24  N.Y.  the  company  was  restrained  from  pay- 

548.    Followed  in  Scott  v.  Cent.  R.R.  ing  dividends    in    preference   shares. 

Co.,  52  Barb,  45.  Hoole  v.  Gt.  Western  R.R.  Co.,  supra. 
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that  the  sum  divided  has  been  realized  as  profits,  though 
the  earnings  do  not  yield  a  dividend  to  the  stockholders  in 
general.  Unless  there  is  some  agreement  to  the  contrary, 
preference  shareholders  are  entitled  to  be  paid  their  divi- 
dends to  the  amount  guaranteed  before  the  other  share- 
holders receive  anything ;  so  that  if  the  profits  divisible  at 
a  given  time  are  not  sufficient  to  pay  the  guaranteed  divi- 
dends in  full,  the  deficiency  must  be  made  good  out  of  the 
next  divisible  profits,  the  ordinary  shareholders  taking 
nothing  until  all  arrears  of  guaranteed  dividends  are  paid.^ 
In  a  case  in  England  involving  the  construction  of  an  act 
of  Parliament,  in  relation  to  the  preferred  stock  of  a  rail- 


'  Lockhart  v.  Van  Alstyne,  31  Mich. 
76 ;  Painesville,  etc.,  R.R.  Co.  v.  Lever-  ' 
ett,  17  Ohio  St.  534 ;  Prouty  v.  Mich. 
Southern  &  Northern  Ind.  R-.R.  Co., 
4  Thomp.  &  Cook,  N.  Y.  230 ;  s.  C.  i 
Hun,  655  ;  Elkins  v.  Camden,  etc.,  R.R. 
Co.,  36  N.  J.  Eq.  233 ;  McGregor  v. 
Home  Ins.  Co.,  33  Id.  181 ;  Union  Pa- 
cific R.R.  Co.  V.  United  States,  99  U. 
S.  402  ;  Chaffee  v.  Rutland,  etc.,  R.R. 
Co.,  55  Vt.  no;  Totten  v.  Tison,  54 
Ga.  139;  Thompson  v.  Erie  R.R.  Co., 
45  N.  Y.  465 ;  Gordon  v.  Richmond, 
etc.,  R.R.  Co.,  78  Va.  501  ;  Bates  v. 
Androscoggin,  etc.,  R.R.  Co.,  49  Me. 
491 ;  Belfast,  etc.,  R.R.  Co.  v.  Belfast, 
77  Id.  445  ;  Cunningham  v.  Vt.,  etc., 
R.R.  Co.,  12  Gray,  411.  See  Chase  v. 
Vanderbilt,  62  N.  Y.  307 ;  Boardman 
V.  Lake  Shore,  etc.,  R.R.  Co.,  84  Id. 
157;  Manning  v.  Quicksilver  Mining 
Co.,  24  Hun,  360.  "  The  term  guar- 
anteed is  sometimes  employed  instead 
of  preference,  and  in  one  case  great 
stress  was  laid  in  the  arguments  upon 
the  difference,  both  terms  having  been 
used ;  but  Page  Wood,  V.  C,  con- 
sidered that  the  words  had  not  there 
received,  nor  had  they  by  custom  ac- 
quired, such  definite  and  distinct  mean- 
ings as  would  justify  him  in  attributing 
to  them  a  difference  in  legal  effect." 


Green's  Brice's  Ultra  Vires,  2d  Am. 
Ed.  172,  referring  to  Henry  v.  Gt. 
Northern  R.R.  Co.,  4  K.  &  J.  i.  "It 
is  perfectly  apparent,"  said  the  court, 
in  Taft  v.  Railroad  Co.,  8  R.  I.  335, 
"  that  the  guarantee  of  a  dividend  by 
a  railway  company  is  considered  by 
the  courts,  and,  it  seems  from  the 
course  of  argument  by  the  counsel  in 
these  causes,  who  doubtless  faithfully 
expressed  the  interests  and  wishes  of 
their  clients,  by  the  business  community 
also,  to  mean  nothing  more  than  a 
pledge  of  the  funds  legally  applicable 
to  the  purposes  of  a  dividend  ;  that,  in 
short,  it  is  a  dividend,  and  not  a  debt, 
which  is  thus  preferred  and  guaranteed  ; 
and,  as  the  statement  of  facts  admits 
that  dividends  have  not  been  earned  in 
this  case,  the  plaintiff,  if  there  were  no 
other  difficulties  in  his  way,  could  not 
recover."  See  Bailey  v.  Hannibal,  etc., 
R.R.  Co.,  I  Dillon,  174.  Preferred 
stockholders  have  not  a  claim  superior 
to  that  of  creditors  under  debts  con- 
tracted by  the  corporation  after  the 
issuance  of  the  preferred  stock,  they 
only  having  priority  over  the  holders 
of  the  common  stock.  Warren  v.  King, 
108  U.  S.  389 ;  Burt  v.  Rattle,  31  Ohio 
St.  116. 
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road  company,  it  appeared  that  there  was  no  obligation  to 
pay  the  stipulated  dividends  at  any  particular  time,  beyond 
what  might  be  inferred  from  the  undertaking  that  they 
should  constitute  a  specified  sum  per  year.  It  might  reason- 
ably be  inferred,  from  that  circumstance,  that  the  obligation 
at  least  existed  to  declare  the  dividends  annually  ;  for  that 
was  the  apparent  purpose  of  the  company  according  to  the 
form  and  import  of  the  stock  issued.  It  was  held  that  the 
stockholder  was  not  deprived  of  his  right  to  dividends  be- 
cause the  earnings  out  of  which  they  were  expected  to  be 
made  were  not  realized  during  the  year  in  which,  by  the 
terms  of  the  stock  issued,  they  ought  to  have  been  paid ; 
but  that  the  stock  was  a  charge  on  all  accruing  profits  at 
the  stipulated  rates  before  anything  was  divided  among  the 
shareholders  of  the  common  stock.^  Certificates  of  stock 
were  issued  by  a  corporation  as  follows  :  "  Said  stock  is 
entitled  to  dividends  at  the  rate  of  ten  per  cent,  per  annum, 
payable  semi-annually  in  New  York  on  the  first  days  of 
June  and  December  in  each  year,  out  of  the  net  earnings  of 
the  said  company  ;  and  is  also  entitled  to  share  pro  rata 
with  the  other  stock  of  the  company  in  any  excess  of  earn- 
ings over  ten  per  cent,  per  annum,  and  the  payment  of 
dividends  as  aforesaid  is  hereby  guaranteed."  At  the  top  of 
the  certificate  were  the  words,  "  Guaranteed  ten  per  cent, 
stock."  It  was  held  that  the  dividends  were  not  only  to  be 
preferred,  but,  being  guaranteed,  were  cumulative,  and  a 
specific  charge  upon  the  accruing  profits,  to  be  paid  as  ar- 
rears before  any  dividends  were  made  upon  the  common 
stock  ;  that  preference  shareholders  were  entitled  to  be  first 
paid  the  amount  of  dividends  guaranteed,  and  of  all  arrears 
of  dividends  or  interest,  before  the  other  shareholders  were 
entitled  to  receive  anything ;  and  that  although  they  could 


'  Henry  V.  Gt.  Northern  R.R.  Co.,  3  em  R.R.  Co.,   3  Jurist  N.  S.   1093; 

Jurist  N.  S.  1 1 33,  1 1 37;  I  De  G.  &  J.  Stevens  v.  South  Devon  R.R.  Co.,  9 

606,637.    See  Crawford  v.  Northeast-  Hare,  313. 
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receive  no  profits  where  none  were  earned,  yet  tiiey  were 
entitled  to  profits  as  soon  as  there  were  any  to  divide.  The 
court  said  :  "  The  stock  being  both  preferred  and  guaranteed, 
the  inference  to  be  drawn  from  the  nature  of  the  obligation 
is  certajnly  very  strong  upon  the  certificate  itself,  and  we 
may  add  conclusive,  that  a  specific  sum  should  be  paid  as 
dividends  out  of  the  net  earnings  every  year,  and  if  there 
were  none,  as  soon  as  received,  as  was  the  evident  design 
of  the  issue  of  stock.  The  position  of  the  defendant's 
counsel  that  the  clauses  in  the  certificate  as  to  the  net  earn- 
ings and  the  time  when  the  dividends  are  to  be  paid  limit 
the  contract,  and  that  the  holder  is  only  entitled  to  divi- 
dends out  of  the  net  earnings  if  there  are  any,  at  the  times 
specified  for  the  payment  of  the  dividends,  and  if  not,  he  is 
not  entitled  to  any,  therefore  would  be  adverse  to  the  ob- 
vious design  of  the  company  in  the  issue  of  the  preferred 
stock,  and  cannot,  we  think,  be  maintained.  The  statement 
of  the  days  when  the  dividends  shall  be  payable  was  not 
the  essence  of  the  contract,  but  merely  the  designation  of 
times  when  the  owner  had  the  right  to  receive  the  divi- 
dend. The  substance  and  effect  of  the  language  employed 
is,  that  these  dividends  should  be  paid  out  of  the  net  earn- 
ings at  a  certain  rate  per  annum,  and  the  times  designated 
for  such  payment  were  merely  named  to  carry  out  the  pur- 
pose of  paying  annual  dividends.  If  no  times  had  been 
designated,  the  right  to  the  dividends  would  have  been 
clear  and  unquestionable  out  of  the  net  proceeds  within  the 
cases  relied  upon  by  the  respondent's  counsel,  and  it  does 
not  affect,  impair,  or  destroy  the  right,  because  the  days 
were  specially  enumerated.  The  guaranty  in  the  certificate 
is  also  entitled  to  great  v/eight  in  the  interpretation  of  the 
contract,  and  may  fairly  be  construed  as  an  agreement  that 
the  dividends  shall  be  paid  out  of  the  net  earnings  which 
are  made  chargeable,  and  the  guarantee  is  an  engagement 
that  they  shall  be  applied  for  a  particular  purpose,  in  prefer- 
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ence  to,  or  priority  over,  common  and  less  favored  stock- 
holders." ^ 

§  214.  Stockholders  not  entitled  to  share  of  profits  until  a 
dividend  has  been  declared. — A  stockholder  has  no  legal  title 
to  the  property  or  profits  of  the  corporation  until  a  division 
is  made  or  dividend  declared.  Before  this  is  done,  what 
subsequently  constitutes  the  dividend  is  a  part  of  the  assets 
of  the  corporation,  and  an  assignment  of  the  stock  carries 
with  it  a  proportionate  share  of  such  assets,  including,  as  an 
incident,  all  undeclared  dividends,  which  pass  with  the 
transfer  of  the  stock  as  a  portion  of  the  capital  of  the  cor- 
poration.^    The  interest  which    a    shareholder  has  in  the 


'  Boardman  v.  Lake  Shore,  etc.,  R.R. 
Co.,  84  N.  Y.  157,  per  Miller,  J.  In 
an  action  to  compel  a  corporation  to 
pay  dividends  upon  shares  of  preferred 
guaranteed  stock,  resolutions  of  the 
board  of  directors  authorizing  the  issue 
of  the  stock,  the  book  of  minutes,  an- 
nual reports,  and  other  proceedings, 
are  admissible  to  show  the  real  nature 
of  the  transaction.  The  objection  to 
the  admissibility  of  the  resolutions  and 
proceedings  was  mainly  based  upon 
the  ground  that  all  proceedings  prior 
to  the  issuing  of  the  certificate  became 
merged  in  the  same,  and  that  such  cer- 
tificate became  the  contract  between 
the  company  and  the  stockholders 
which  could  not  be  varied  by  the  other 
testimony.  The  resolution  of  the  di- 
rectors declared  that  the  dividends  at 
the  rate  named  "  shall  always  be  paid 
upon  said  guaranteed  stock  out  of  any 
net  earnings  of  the  company  before  any 
portion  of  said  net  earnings  shall  be 
applied  to  the  payment  of  dividends 
upon  the  remaining  stock  of  the  com- 
pany ";  and  the  book  of  minutes  con- 
taining this  and  other  proceedings  re- 
lating to  the  matter,  was  offered  in 
evidence  for  the  purpose  of  showing 
authority  for  the  issue  of  the  stock  in 


question.  Mandamus  is  not  a  proper 
remedy  to  compel  a  corporation  to  pay 
dividends.  People  v.  Central  Car,  etc., 
Manuf.  Co.,  41  Mich.  166. 

'^  Boardman  v.  Lake  Shore,  etc.,  R.R. 
Co.,  84  N.  Y.  157;  Lockhart  v.  Van 
Alstyne,"3i  Mich.  76  ;  Minot  v.  Payne, 
99  Mass.  loi ;  Granger  v.  Bassett,  98 
Id.  462  ;  Curry  v.  Woodward,  44  Ala. 
305 ;  Phelps  V.  Farmers',  etc..  Bank, 
26  Conn.  269  ;  Goodwin  v.  Hardy,  57 
Me.  143  ;  Biirroughs  v.  North  Carolina 
R.R.  Co.,  67  N.  C.  376 ;  Brundage  v. 
Brundage,  65  Barb.  397 ;  s.  c.  60  N. 
Y.  544.  "As  a  general  rule,  nothing 
earned  by  a  corporation  can  be  regarded 
as  profits  until  it  shall  have  been  de- 
clared to  be  so  by  the  corporation  itself 
acting  by  its  board  of  managers.  The 
fact  that  a  dollar  has  been  earned  gives 
no  stockholder  the  right  to  claim  it 
until  the  corporation  decides  to  dis- 
tribute it  as  profit.  The  wisdom  of 
such  distribution  must  of  necessity 
rest  with  the  corporation  itself.  From 
motives  of  prudence  and  self-interest, 
it  is  frequently  desirable  to  add  all  or  a 
portion  of  the  earnings  to  the  capital. 
This  is  sometimes  necessary  as  a  basis 
of  credit  for  more  enlarged  operations. 
It  is  often  a  wise  exercise  of  discretion 
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capital  and  net  earnings  of  the  corporation  is  of  an  abstract 
nature ;  that  is,  he  cannot,  by  any  act  of  his  own,  nor  ordi- 
narily by  any  act  of  law,  reduce  it  to  possession.  The  cor- 
poration represents  the  whole  body  of  the  shareholders,  and 
to  it,  before  a  dividend  has  been  declared,  belong  all  the 
assets  in  which  the  shareholders,  as  such,  are  interested.  A 
contract  in  relation  to  dividends  or  profits  must  be  deemed 
to  have  reference  to  dividends  or  profits  to  be  ascertained 
and  dsclared  by  the  corporation,  and  not  to  growing  profits 
from  day  to  day,  or  month  to  month,  to  be  determined 
upon  an  investigation  by  third  persons,  or  courts  of  justice, 
of  the  accounts  and  transactions  of  the  corporation.^  Plain- 
tiff transferred  a  certain  number  of  shares  of  the  stock  of 
a  corporation  under  an  agreement  that  all  profits  and  divi- 
dends upon  the  stock  up  to  January  1,  1872,  should  be 
paid  to  plaintiff.  As  no  dividend  was  declared  until  April 
g,   1872,  it  was  conceded  that  the  defendant  incurred  no 


for  a  corporation  to  strengthen-  itself  in 
this  way,  and  with  such  discretion  a 
stockholder  cannot  interfere.  His  only 
remedy  is  by  an  appeal  to  the  ballot  at 
the  election  for  directors."  Moss'  Ap- 
peal, 83  Pa.  St.  264,  per  Parson,  J. 

'  Clapp  V.  Astor,  2  Edw.  Ch.  379.  An 
agreement  to  pay  interest  to  the  stock- 
holders on  the  capital  stock  contributed 
does  not  create  an  absolute  liability 
which  the  corporation  is  bound  to  meet 
at  all  events,  in  preference  to,  or  on  an 
equality  with,  debts  of  the  corporation 
due  to  third  persons  and  founded  on  a 
valuable  consideration.  Barnard  v.  Ver- 
mont, etc.,  R.R.  Co.,  7  Allen,  512. 
Where  a  certificate  for  shares  of  guar- 
anteed stock  contained  a  provision  that 
the  stock  was  entitled  to  dividends  at  a 
certain  rate  per  cent,  out  of  the  net 
earnings  of  the  corporation,  and  also  to 
share  pro  rata  with  the  other  stock  in 
any  excess  of  earnings  over  such  per 
cent.,  it  was  held  that  the  holder  of  the 
certificate  could  not  maintain  an  action 


against  the  corporation  for  a  failure  to 
declare  and  pay  the  dividends.  Willis- 
ton  V.  Mich.  Southern,  etc.,  R.R.  Co., 
13  Allen,  400.  A  clause  in  articles  of 
incorporation  provided  that  it  should  be 
competent  for  any  extraordinary  gen- 
eral meeting,  by  a  majority  consisting 
of  two-thirds  of  the  whole  number  of 
votes  recorded,  to  bind  the  corporation 
to  any  matter  which  it  by  virtue  of  its 
corporate  capacity  or  otherwise  could 
lawfully  do  if  the  consent  of  every 
shareholder  were  given  thereto.  It 
was  held  that  a  lease  of  the  corporate 
property  and  franchises  for  a  limited 
period  would  not  be  set  aside  at  the 
instance  of  a  deferred  stockholder,  pro- 
vided all  had  been  done  bona  fide  with 
a  view  of  makirtg  the  most  of  the  assets 
of  the  corporation,  though  durir.g  the 
existence  of  the  lease  it  would  be  im- 
possible for  the  deferred  stockholders 
to  receive  any  dividends.  Feather- 
stonhaugh  v.  Lee  Moor,  etc.,  Co.,  L. 
R.  I,  Eq.  318. 
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liability  in  respect  thereto.  But  it  was  claimed  that  the  in- 
crease in  the  assets  of  the  corporation  from  the  date  of  the 
agreement  to  January  i,  1872,  were  profits,  and  that  the 
defendant  having,  as  a  stockholder,  an  interest  in  them, 
that  interest  was  a  profit  on  the  stock  which  he  had  bound 
himself  to  pay  to  the  plaintiff.  It  was  held  that  the  words 
profits  and  dividends  in  the  contract  related  to  profits  or 
dividends  realized  by  the  defendant  as  a  stockholder,  or 
declared  by  the  corporation  prior  to  January  i,  1872,  and 
that  as  no  division  of  profits  or  declaration  of  dividends 
was  made  the  plaintiff  was  not  entitled  to  recover.^ 

When,  however,  a  corporation  by  the  vote  of  its  directors 
declares  a  dividend  from  profits  earned  or  received,  to  be 
paid  at  such  time  as  may  be  directed  by  the  board,  the 
amount  to  be  placed  pro  rata  to  the  credit  of  the  stockholders 
upon  its  books,  the  share  of  each  stockholder  in  the  several 
amounts  is  thereby  severed  from  the  common  funds  of  the 
corporation,  and  becomes  his  individual  property.  Thence- 
forth the  corporation  owes  him  a  debt,  payment  of  which 
at  a  proper  time  he  may  demand,  and,  upon  refusal,  enforce 
in  equity.     The  legal  effect  of  the  vote  is  that  the  debt  is 


'  Hyatt  V.  Allen,  56  N.  Y.  553.  In  interest  was  merely  an  incident  to  the 
Manning  v.  Quicksilver  Mining  Co.,  24  shares,  and  depended  upon  the  title 
Hun,  361,  the  owner  of  certain  pre-  thereto,  and  that  the  assignee  of  the  in- 
ferred shares  of  stock,  after  having  sold  terest  could  not  maintain  an  action  to 
the  same  and  delivered  certificates  to  recover  the  interest,  or  compel  the  corn- 
one  person,  assigned  to  another  all  pany  to  account  for  it.  Dividends  de- 
of  his  right,  title,  and  interest  in  the  clared  after  a  testator's  death,  or  any 
assigned  shares  which  he  had  pre-  other  contingent  event,  are-  not  appor- 
viously  owned.  The  certiiicates  guar-  tionable  up  to  the  happening  of  the 
anteed  the  payment  of  annual  interest  event.  A  statute  which  provides  for 
out  of  the  net  earnings  of  each  year,  the  apportionment  of  the  income  of 
provided  so  much  in  the  year  preced-  property,  real  or  personal,  does  not 
ing  had  been  earned.  It  did  not  appear  change  the  rule  of  law  with  regard  to 
that  there  had  been  any  separation  of  apportioning  dividends.  Such  divi- 
this  interest  from  the  other  assets  of  dends  are  not  only  contingent,  but  un- 
the  company,  or  that  any  of  the  earn-  certain  in  amount,  until  the  expiration 
ings  of  the  company  had  been  assigned  of  the  period  for  which  they  are  de- 
to  the  payment  of  the  interest ;  and  it  clared.  Granger  v.  Bassett,  98  Mass. 
was  held  that  the  right  to  recover  the  462. 
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to  be  paid  within  a  reasonable  time,  and  the  corporation 
cannot  thereafter  nullify  its  vote  or  repudiate  its  obligation, 
by  declining  to  pay  the  dividend  or  to  name  any  time  v^rhen 
it  will  pay  it.  The  majority  cannot  equitably  compel  the 
minority  to  loan  money  to  the  corporation  without  interest 
in  the  form  of  dividends  declared  and  withheld,  beyond  the 
earliest  time  when  they  can  be  paid  without  serious  injury 
to  the  interests  of  the  corporation.^  The  investigation  of 
the  affairs  of  the  corporation,  and  ascertainment  of  a  clear 
surplus,  to  justify  a  dividend;  declaring  the  dividend  by  a 
resolution  of  the  board  of  directors  ;  fixing  the  period  for 
its  payment ;  giving  publicity  to  it ;  carrying  the  amount 
on  the  books  of  the  corporation  to  the  debit  of  profit  and 
loss  ;  apportioning  the  same  among  the  stockholders  by 
filling  up  and  signing  checks  upon  a  bank  where  the  funds 
are  deposited  for  the  purpose  of  being  delivered  to  each 
stockholder  when  called  for  ;  are-acts  binding  on  the  cor- 
poration, and  give  to  the  stockholders  individually  rights 
which  the  directors  and  officers  cannot  afterward  take  from 
them.* 

§  215.  Right  of  vendee  of  stock  to  divideilds. — A  purchaser 
of  shares  in  a  corporation  takes  the  stock  with  all  its  inci- 
dents, including  the  right  to  receive  future  dividends,  pro- 
vided he  remains  a  member  of  the  corporation  until  the 
dividend  is  declared,  whether  the  fund  appropriated  for  the 


'  Jermain.  v.  Lake  Shore,  etc.,  R.R.  Ch.  657.  At  a  meeting  of  the  stock- 
Co.,  91  N.  Y.  483 ;  Van  Dyck  v.  holders  of  a  railroad  company  it  was 
McQuade,  86  Id.  38 ;  Beers  v.  Bridge-  voted  that  "  all  subscribers  be  allowed 
port  Spring  Co.,  42  Conn.  17  ;  Harris  interest  on  all  sums  paid  by  them  up  to 
V.  San  Francisco  Sugar  Refining  Co.,  the  time  when  the  road  shall  be  com- 
41  Cal.  393  ;  Kingv.  Paterson,  etc.,  R.R.  pleted  and  put  in  operation."  It  was 
Co.,  29  N.  J.  82 ;  Hart  v.  St.  Charles  held  that  interest  was  not  payable  until 
St.  R.R.  Co.,  30  La.  Ann.  758 ;  City  of  the  road  was  completed,  notwithstand- 
Ohio  V.  Cleveland,  etc.,  R.R.  Co.,  6  ing  a  subsequent  vote  that  no  interest 
Ohio  St.  489 ;  People  v.  Merchants',  should  accrue  or  be  payable  after  a 
etc..  Bank,  78  N.  Y.  269.  certain  date.    Wright  v.  Vermont,  etc., 

«  Le  Roy  v.  Globe  Ins.  Co.,  2  Edw.  R.R.  Co.,  12  Cush.  68. 
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purpose  was  earned  either  before  or  after  the  transfer  and 
delivery  of  the  certificate  constituting  the  evidence  of  own- 
ership.^ One  who  purchases  stock  is  not  obliged  to  look 
beyond  the  books  of  the  corporation  for  the  evidence  of 
title,  and  if  he  purchases  upon  that  appearance,  he  is  en- 
titled to  receive  the  dividends.  The  corporation  would 
also  be  liable  to  pay  the  dividends  to  the  true  owner  if  it 
had  suffered  the  transfer  to  be  entered  on  the  books  upon 
insufficient  authority.     But  when   a  party  has  the  formal 


'  March  v.  Eastern  R.R.  Co.,  43  N. 
H.  515  ;  Harris  v.  Stevens,  7  Id.  454; 
Central  R.R.,  etc.,  Co.  v.  Papot,  59  Ga. 
342 ;  Ryan  v.  Leavenworth,  etc.,  R.R. 
Co.,  21  Kansas,  365  ;  Union  Screw  Co. 
V.  Am.  Screw  Co.,  13  R.  I.  569  ;  Jones 
V.  Terre  Haute,  etc.,  R.R.  Co.,  57  N. 
Y.  196;  GifTord  v.  Thompson,  115 
Mass.  478 ;  Coleman  v.  Columbia  Oil 
Co.,  5 1  Pa.  St.  74 ;  Goodwin  v.  Hardy, 
57  Me.  143.  By  the  articles  of  associa- 
tion of  a  corporation  its  shares  could 
not  be  transferred  until  all  instalments 
were  paid.  A.  having  subscribed  for 
stock  paid  two  instalments,  and  then 
assigned  his  shares  to  B.,  who  paid  the 
other  instalments  ;  but  before  B.  noti- 
fied the  corporation  that  the  shares 
were  assigned  to  him,  A.  became  in- 
debted to  the  corporation.  B.  having 
demanded  a  transfer  of  the  shares  to 
him,  was  refused  unless  he  would  pay 
A.'s  indebtedness,  which  he  did  under 
protest.  In  the  meantime,  and  after 
B.  had  notified  the  corporation  of  the 
assignment  of  the  shares  to  him,  it  had 
applied  on  A.'s  indebtedness  dividends 
as  they  were  declared  on  the  stock.  It 
was  held  that  the  corporation  was  liable 
to  B.  for  the  amount  he  had  paid  on 
A.'s  indebtedness  with  interest  from 
the  date  of  payment.  Bates  v.  N.  Y. 
Ins.  Co.,  3  Johns,  tas.  238.  A  suit 
was  brought  by  A.  against  B.  on  the 
following  agreement :  "  Earnings  from 


Oct.  1st,  1870,  to  Oct.  1st,  1871,  and 
all  subsequent  years  on  three  hundred 
shares,  to  be  paid  to  A.,  and  said  three 
hundred  shares  to  be  his  property, 
but  not  to  be  transferred  to  him  while 
B.  wishes  to  keep  the  control  of  the  T. 
company,  said  three  hundred  shares 
remaining  on  the  books  in  B.'s  name, 
so  as  to  give  him  a  majority  of  the 
stock.  If  between  Jan.  ist,  1864,  and 
Jan.  1st,  1 87 1,  A.  should  die,  or  leave 
the  T.  company,  pro  rata  shares  for 
the  then  expired  term  shall  be  consid- 
ered as  earned  and  due  under  this 
agreement  subsequent  to  Jan.  ist,  1871. 
When  B.  can  control  a  majority  of  the 
stock  independently  of  the  three  hun- 
dred shares,  said  shares  shall  be  trans- 
ferred to  A."  A.  remained  in  the  em- 
ployment of  the  T.  company  until  1869, 
when  he  was  dismissed  from  it,  B.  act- 
ively promoting  his  dismissal,  and  noti- 
fying A.  immediately  afterward  that 
their  contract  must  be  considered  at  an 
end.  The  decree  declared  that  there 
was  a  trust,  and  ordered  that  B.  should 
hold  the  three  hundred  shares  upon 
the  trust  that  the  dividends  thereon 
after  Oct.  ist,  1870,  belonged  and  were 
to  be  accounted  for  to  A. ;  and  that  the 
three  hundred  shares  were  to  be  trans- 
ferred to  A.  aS  soon  as,  by  purchase,  or 
otherwise,  B.  became  the  owner  of  a 
majority  of  the  stock.  Price  v.  Minot, 
107  Mass.  49. 
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title  in  himself,  and  has  for  years  suffered  the  real  owner  to 
treat  the  stock  as  his  own,  he  is  bound  to.  make  inquiry  as 
to  the  state  of  the  title  before  he  purchases,  and  afterward 
to  give  notice  to  the  corporation  of  his  having  become  the 
beneficial  owner,  before  he  can  be  protected  as  such.* 
Where  stock  is  transferable  only  on  the  books  of  the  cor- 
poration, and  a  production  of  the  certificate  is  not  required 
to  obtain  dividends  upon  the  shares,  as  long  as  the  corporate 
books  contain  evidence  that  the  person  who  received  the 
certificate  is  still  to  be  regarded  as  owner  of  the  shares,  the 
corporation  has  an  authentic  record  upon  which  it  can  law- 
fully act  in  determining  the  disposition  which  shall  be  made 
of  the  dividends.  Where,  therefore,  the  assignor  of  stock 
which  was  not  transferred  on  the  books,  died,  and  dividends 
were  paid  to  his  administrator,  it  was  held  that  the  corpo- 
ration was  not  liable  to  the  assignee  for  their  amount* 

By  a  stock  contract,  seller's  option,  the  seller  assumes  to 
have  the  shares  and  to  make  a  present  sale  of  them,  and  to 
hold  them  for  the  benefit  of  the  purchaser  until  delivery. 
The  purchaser  is  therefore  entitled  to  dividends  accruing 
between  the  sale  and  delivery.  When  the  vendor  gives 
notice  of  his  readiness  to  deliver  on  a  certain  day  within 
the  option,  the  time  for  delivery  becomes  fixed,  and  the 
rights  of  the  parties  determined.  If,  pending  the  exercise 
of  his  option  by  the  seller,  the  company  declares  a  stock 


'Sabin  v.  Bank  of  Woodstock,  21  the  stock  was  not  transferred  on  the 

Vt.  353.     The  holder  of  the  equitable  books  of  the  corporation,  it  appeared 

title  to  stock  of  which  the  corporation  that  the  purchasers  were  the  president 

has  notice,  has  a  right  in  equity  to  the  and  a  trustee  of  the  corporation,  and 

dividends  subsequently  accruing  upon  that  the  corporation  paid  the  dividends 

it.     Conant  v.  Seneca  County  Bank,  i  on  the  stock  to  them,  the  payments 

Ohio  St.  298.         .  being  entered  in  the  dividend  book  and 

*  Brisbane  v.  Delaware,  Lackawanna,  the  ledger  of  the  corporation  to  their 

etc.,  R.R.  Co.,  25  Hun,  438.  See  Smith  credit,  it  was  held  that  the  seller  of  the 

V.   Am.   Coal    Co.,   7    Lansing,   317  ;  stock  was  not  liable  for  an  unpaid  bal- 

McNeil  V.  Tenth  Nat.  Bank,  46  N.  Y,  ance  thereof.     Cutting  v.  Damarel,  88 

325  ;   Manning  v.  Quicksilver  Mining  N.  Y.  410,  reversing  S.   C.   23   Hun, 

Co.,  24  Hun,  360.    Where,  although  339. 
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dividend  conditioned  upon  a  cash  payment,  the  purchaser, 
to  avail  himself  of  the  dividend,  must  make  the  payment, 
the  seller  being  under  no  obligation  to  do  so.^  A  dividend 
declared,  but  not  paid,  belongs  to  the  then  owner  of  the 
stock,  and  a  sale  of  the  stock  afterward  will  not  carry  the 
dividend  with  it  though  it  be  not  payable  until  after  the 
sale.^  A  person  who  buys  stock  on  an  option,  is  not  en- 
titled to  dividends  which  are  declared  before  he  exercises 
his  option,  though  they  may  have  been  declared  after  the 
making  of  the  contract,  and  are  not  payable  until  after  he 
exercises  his  option.^  But  when  a  corporation  declares 
two  dividends,  one  payable  on  a  day  certain,  and  the  other 
at  the  option  of  the  agent,  both  dividends  belong  to  the 
party  holding  the  stock  when  the  dividend  is  declared.*  By 
a  resolution,  the  treasurer  of  a  corporation  was  directed  to 
carry  to  the  account  of  each  stockholder  the  interest  an- 
nually. It  was  held  that  such  annual  dividends,  whether 
in  stock  or  money,  became  separated  from  the  principal, 
was  the  distinct  property  of  the  then  holder  of  the  stock, 
and  did  not  pass  to  the  purchaser  by  a  subsequent  transfer 
of  the  stock.® 

§  216.  When  profits  deemed  capital  and  when  income. — 
Unless    restrained    by   statute,   a   corporation    may  treat 


'  Currie  v.  White,  45   N.  Y.  822,  re-  the  stock  fer  se,  nor  for  dividends,  but 

versing  S.  C.  i  Sweeny,  166.  upon  a  contract  by  which  the  corpora- 

*  Spear  v.  Hart,  3  Robertson,  420 ;  tibn  obligated  itself  to  pay  certain 
Bright  V.  Lord,  51  Ind.  372.  But  see  specified  sums  at  certain  times,  in  con- 
Burroughs  V.  North  Carolina  R.R.  Co.,  sideration  that  the  plaintiff  had  taken 
67  N.  C.  376.  stock  of  the  company,  the  certificates 

*  Bright  V.  Lord,  supra.  See  City  of  of  the  stock  do  not  form  the  basis  of 
Ohio  V.  Cleveland,  etc.,  R.R.  Co.,  6  the  action,  but  are  only  evidence  tendr 
Ohio  St.  489 ;  Jones  v.  Terre  Haute,  ing  to  show  that  the  plaintiff  was  the 
etc.,  R.R.  Co.,  29  Barb.  353  ;  March  holder  of  stock,  which  fact  may  be 
V.  Eastern  R.R.  Co.,  43  N.  H.  515.  proved  by  other  competent  evidence, 

*  Hill  v.  Newichawanick  Co.,  48  How.  as  well  as  by  the  certificates.  Bates 
Pr.  427.  v.  Androscoggin,  etc.,   R.R.  Co.,  49 

'City  of  Ohio  v.  Cleveland,  6  Ohio  Me.  491. 
St.  489.    Where  the  action  is  not  upon 
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money  earned  either  as  an  increase  of  its  property  or  as 
profits.  While  the  corporation  holds  it  as  a  part  of  the 
corporate  property,  it  is  capital  and  not  income  of  that 
share,  as  between  the  tenant  for  life  and  remainder-man. 
When  a  distribution  of  such  earnings  is  made  by  the  cor- 
poration among  its  shareholders,  the  question  whether  such 
distribution  is  an  apportionment  of  additional  stock  or  a 
division  of  profits  depends  upon  the  substance  and  intent 
of  the  action  of  the  corporation  as  shown  by  its  votes.'' 
Notwithstanding  the  profits  of  a  corporation  have  been 
accumulating  for  many  years  until  the  market  value  of 
the  stock  is  more  than  double  its  original  price,  and  the 
owner  dies  directing  the  income  of  his  estate  to  be  applied 
to  particular  objects  for  limited  periods,  these  extraordi- 
nary accumulations  are  as  much  a  part  of  his  capital  as  any 
other  portion  of  his  estate,  and  must,  therefore,  be  re- 
garded as  forming  a  part  of  the  principal  from  which  the 
future  income  is  to  arise.**  When  shares  in  a  bank  are  con- 
veyed by  A.,  the  owner,  to  B,  in  trust  to  pay  the  dividends 
thereon,  as  the  same  are  declared  to  A.,  and  after  A.'s  death 
to  transfer  and  convey  said  shares  to  the  heirs  of  C,  the 
net  earnings  of  the  bank  remain  the  property  of  the  bank 
as  fully  as  its  other  property  until  a  dividend  is  declared, 
and  the  tenant  for  life  has  no  title  to  them  prior  thereto. 


'  Rand  v.  Hubbell,  115  Mass.  461 ;  so  as  to  include  in  the  profits  the  in- 
Phelps  V.  Farmers',  etc.,  Bank,  26  terest  on  the  capital  and  plant  em- 
Conn.  269.  In  Bardwell  v.  Sheffield  ployed  by  him,  or  would  have  added 
Waterworks  Co.,  L.  R.  14,  Eq.  517,  interest  on  capital  to  the  amount  of  his 
Malins,  V.  C,  said :  "  The  question  estimates.  Therefore,  in  either  case, 
is  whether  the  sum  paid  for  interest  the  interest  on  the  capital  employed 
on  the  sums  borrowed  and  the  divi-  would  be  found  in  the  price  paid  for 
dends  on  the  preference  shares  during  the  work.  In  the  present  case,  the 
the  time  when  the  capital  remained  un-  company  having  performed  the  work, 
productive  are  to  be  attributed  to  in-  have  been  compelled  to  pay  interest  on 
come  or  capital.  I  think  it  is  clear  the  unproductive  capital,  and  I  think 
that  if  the  works  had  been  performed  the  interest  so  paid  formed  part  of  the 
by  a  contractor  in  the  usual  way,  he  capital  employed  in  the  work." 
would  either  have  arranged  his  prices        '  Earp's  Appeal,  28  Pa.  St.  368. 
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But  the  nature  of  the  dividends  remains  the  same,  and 
when  they  are  distributed,  the  tenant  for  Hfe  is  as  much 
entitled  to  them  as  though  they  had  been  divided  the  mo- 
ment they  were  earned.  Net  earnings  which  are  retained 
by  the  directors  as  a  reserve  fund  to  meet  contingencies  are 
sometimes  spoken  of  as  capital,  irrespective  of  the  source 
whence  they  are  derived.  When,  however,  the  necessity 
for  the  reservation  ceases,  and  the  reserve  fund  is  divided 
among  the  shareholders,  the  question  whether  it  is  income 
or  capital  depends  on  its  origin  and  the  character  of  the 
transaction.^     The  proceeds  of  real  estate  of  a  corporation 


■  Lord  V.  Brooks,  52  N.  H.  72.  See 
Clarkson  v.  Clarkson,  18  Barb.  646; 
Simpson  v.  Moore,  30  Id.  637.  The 
following  rule  was  laid  down  by  the 
Court  of  Chancery  of  New  Jersey: — 
Where  trust  funds,  of  which  the  in- 
come, interest,  or  profits  are  given  to 
one  person  for  life,  and  the  principal 
bequeathed  over  upon  the  death  of  the 
life  tenant  are  invested  in  stock  or 
shares  of  an  incorporated  company, 
the  value  of  which  consists  in  part  of 
an  accumulated  surplus  or  undivided 
earnings  laid  up  by  the  company,  such 
additional  value  is  part  of  the  capital. 
This,  as  well  as  the  par  value  of  the 
shares,  must  be  kept  by  the  trustees 
intact  for  the  benefit  of  the  remainder- 
man. But  the  earnings  on  such  capi- 
tal, as  well  as  upon  the  par  value  of  the 
shares,  belongs  to  the  life  tenant.  When 
an  extra  dividend  is  declared  out  of  the 
earnings  or  profits  of  the  company,  it 
belongs  to  the  life  tenant,  unless  part 
of  it  was  earnings  carried  to  account 
of  accumulated  profits  or  surplus  earn- 
ings at  the  death  of  the  testator,  or  at 
the  time  of  the  investment,  if  made 
since  his  death,  in  which  case  so  much 
must  be  considered  as  part  of  the  capi- 
tal. Van  Doren  v.  Olden,  19  N.  J.  Eq. 
176.  The  substance  of  some  of  the 
English  decisions  is,  that,  as  between 
the  legatee  for  life  of  bank  stock  and  a 


remainder-man,  any  extraordinary  divi- 
dend of  profits  made  by  the  bank  is  re- 
garded as  an  accretion  to  the  capital, 
unless  clearly  made  as  a  dividend  only, 
and  the  legatee  for  life  will  take  only 
the  interest  upon  such  accretion. 
Brander  v.  Brander,  4  Ves.  800  and 
note ;  Paris  v.  Paris,  10  Id.  185  ;  Clay- 
ton V.  Gresham,  lb.  288.  Vice-Chan- 
cellor  Shadwell,  in  Price  v.  Ander- 
son, 1 5  Sim.  473,  held  that  a  dividend 
of  twelve  and  a  half  per  cent,  declared 
out  of  the  profits  of  the  Royal  Ex- 
change Assurance  Company,  which 
was  in  addition  to  the  usual  dividend 
of  two  and  a  half  per  cent,  declared  at 
the  same  time,  went  to  the  life  tenant. 
The  same  vice-chancellor  held,  in 
Preston  v.  Melville,  1 6  Sim.  163,  that 
the  life  tenant  was  entitled  to  a  bonus 
of  one  per  cent,  declared  as  a  bonus  by 
the  Bank  of  England  out  of  the  inter- 
est and  profits,  in  addition  to  the  half- 
yearly  dividend  of  three  and  a  half  per 
cent,  declared  at  the  same  time.  Sir 
Knight  Bruce,  two  years  subsequent- 
ly, in  Johnson  v.  Johnson,  15  Jur.  714 
(5  Eng.  L.  &  Eq.  164),  held  that  a  bo- 
nus or  increased  dividend  of  ten  per 
cent.,  in  addition  to  the  usual  dividend 
of  five  per  cent.,  should  go  to  the  widow 
to  whom  the  testator  had  bequeathed 
the  income  for  her  life. 
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taken  by  right  of  eminent  domain  belong  to  the  capital, 
and  not  to  the  income  of  a  trust  fund  invested  in  the 
shares  of  the  corporation.*  The  same  is  true  of  money  de- 
rived, not  from  the  earnings  and  accumulations  of  the  cor- 
poration, but  from  a  sale  of  its  rights,  franchises,  and  per- 
manent property.*  If,  however,  a  legacy  is  given  of  the 
dividends  or  income  upon  stock  in  a  land  company  which 
is  known  to  derive  its  profits  and  declare  its  dividends  from 
the  avails  of  the  sales  of  the  property  which  constitutes  its 
capital  stock,  the  legacy  will  nevertheless  include  all  such 
dividends,  as  they  are  the  ordinary  and  principal  ones  land 
companies  are  expected  to  make.^ 

As  a  general  rule,  stock  dividends,  even  when  they  rep^ 
resent  net  earnings,  become  at  once  a  part  of  the  capital  of 
the  corporation,  and  of  course  entitle  the  holder  to  vote, 
unless  it  is  otherwise  provided  in  the  charter  or  by-laws.* 


'  Heard  v.  Eldredge,  109  Mass.  258. 

^  Gifford  V.  Thompson,  1 1 5  Mass. 
478 ;  Vinton's  Appeal,  99  Pa.  St.  434 ; 
Biddle's  Appeal,  lb.  278. 

°  Reed  v.  Head,  6  Allen,  174.  In 
this  case  a  testatrix  in  her  will  gave 
shares  of  stock  in  certain  land  com- 
panies to  A.  and  B.  in  trust,  the  income 
and  dividends  of  which  were  to  be  paid 
to  them  during  their  lives,  and  at  their 
death  the  stock  was  to  goto  their  heirs. 
It  was  held  that  the  legatees  for  life 
were  entitled  to  the  proceeds  of  the 
sales  of  the  property,  notwithstand- 
ing the  whole  capital  stock  might 
thereby  be  exhausted  in  their  lifetime. 

*  Bailey  v.  Railroad  Co.,  22  Wall. 
604.  In  England  and  Massachusetts 
dividends  made  by  the  way  of  issuing 
additional  shares  of  stock  are  regarded 
simply  as  augmentations  of  the  capital 
of  the  corporation  and  as  forming  no 
part  of  the  income  of  the  estate  receiv- 
ing such  stock  as  between  the  tenant 
for  life  and  remainder-man.  In  New 
York  and   some  of  the   other  States 


when  stock  is  created  solely  by  the 
surplus  earnings  of  the  corporation,  it 
is  considered  practically  as  so  much 
money,  and  to  be  disposed  of  accord- 
ingly. Clarkson  v.  Clarkson,  18  Barb. 
646 ;  Simpson  v.  Moore,  30  Id.  637 ; 
Hyatt  V.  Allen,  56  N.  Y.  553;  Earp's 
Appeal,  28  Pa.  St.  368 ;  Simpson  v, 
Wiltbank's  Appeal,  64  Id.  256 ;  Van 
Doren  v.  Olden,  19  N.  J.  Eq.  176; 
Lord  V.  Brooks,  52  N.  H.  72 ;  Riggs 
V.  Cragg,  26  Hun,  89.  It  was  said  by 
the  Supreme  Court  of  Pennsylvania 
that  when  a  corporation,  having  act- 
ually made  profits,  proceeds  to  dis- 
tribute them  among  the  stockholders, 
the  tenant  for  life  is  entitled  to  receive 
them  without  regard  to  the  form  of  the 
transaction ;  equity,  which  disregards 
form  and  grasps  the  substance,  award- 
ing the  thing  distributed,  whether  stock 
or  money,  to  the  person  entitled  to  the 
profits.  Moss's  Appeal,  83  Pa.  St.  264. 
In  an  earlier  case  in  the  same  State  it 
was  held  that  accumulations  on  corpo- 
rate shares  after  the  death  of  a  testa- 
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A  corporation  by  vote  increased  its  capital  stock  by  creat- 
ing new  shares,  declared  a  cash  dividend  equal  in  amount 
to  the  par  value  of  the  new  stock,  and  authorized  its  treas- 
urer to  receive  dividend  checks  in  payment  for  the  new 
shares.  It  was  held  that,  as  between  a  tenant  for  life  and 
the  remainder-man,  these  new  shares  were  capital  and  not 
income.^  A  trust  fund  which  by  the  terms  of  the  trust 
was  to  pay  the  income  to  A.  for  life,  remainder  to  B.,  in- 
cluded shares  of  stock  in  a  railroad  company.  During  the 
existence  of  the  trust  the  company  accumulated  earnings 
with  which  it  bought  up  its  own  stock  in  the  market.  It 
subsequently  increased  its  capital  stock  by  creating  new 
shares,  giving  stockholders  the  option,  up  to  a  certain  date, 
of  taking  these  new  shares  at  par,  and,  after  that  date,  the 
balance  of  the  new  shares  not  so  taken  were  to  be  sold  for 
cash.  It  then  declared  a  dividend  on  all  stock  held  before 
the  creation  of  the  new  shares,  payable  one-half  in  the  old 
stock  which  the  company  had  purchased,  and  one-half  in 
cash  proceeds  from  the  sale  of  the  new  stock.  It  was  held 
that  of  the  dividend  thus  paid  the  trustee,  the  half  in  the 
old  stock  of  the  company  should  go  to  the  life  tenant  as 
income,  and  the  half  derived  from  the  proceeds  of  sale  of 
new  stock  should  be  added  to  the  principal  of  the  trust 
fund.**  Where  it  was  not  lawful  for  a  corporation  to  make 
stock  dividends,  a  company  by  vote  increased  its  capital 


tor,  though  in  the  form  of  certificates  in  the  market  to  raise  money  for  the 

of  stock,  were  to  be  deemed  income,  use  of  the  corporation.     Howell  v.  Chi- 

Earp's  Appeal,  28  Pa.  St.  368.  cago,  etc.,  R.R.  Co.,  51  Barb.  378. 

'Rand  v.  Hubbell,  115  Mass.  461.  ^^  Leland  v.  Hayden,  102  Mass.  542. 
When  a  corporation  has  power  to  in-  See  Minot  v.  Paine,  99  Mass.  loi ;  Ash- 
crease  its  capital,  it  is  immaterial  urst  v.  Field,  26  N.  J.  Eq.  i  ;  Van 
whether  such  increase  is  made  by  Doren  v.  Olden,  19  Id.  176 ;  Richard- 
awarding  the  stock  to  stockholders  as  son  v.  Richardson,  75  Me.  570 ;  Rob- 
dividends  in  lieu  of  money,  retaining  erts'  Appeal,  92  Pa.  St.  407  ;  Riggs  v. 
the  money  for  the  purposes  of  the  cor-  Cragg,  26  Hun,  89 ;  Peirce  v.  Bur- 
poration  ;  or  by  paying  the  stockholders  roughs,  58  N.  H.  302  ;  New  England 
the  dividends  in  cash  from  the  earnings  Trust  Co.  v.  Eaton,  140  Mass.  532  ; 
of  the  corporation,  and  selling  the  stock  Parker  v.  Mason,  8  R.  I.  427. 
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Stock  by  creating  three  thousand  new  shares.  It  then  de- 
clared a  cash  dividend  of  forty  per  cent., and  by  vote  author- 
ized its  treasurer  to  receive  such  dividends  in  payment  for 
shares  of  the  new  stock  at  the  option  of  the  old  stock- 
holders. The  stock  which  the  shareholders  were  thus  au- 
thorized to  take  was  $163  per  share.  It  was  held  that  though 
this  was  nominally  a  cash  dividend,  it  was  the  duty  of  a 
trustee  whose  cestui  que  trust  held  a  life  interest  in  the  old 
stock  to  take  stock  certificates  in  the  new  stock  for  the 
dividend,  and  that  they  would  belong  to  the  capital  of  the 
trust  fund.^  When  a  corporation,  having  voted  to  increase 
its  capital  stock,  the  additional  shares  are  allotted  to  the 
existing  stockholders  pro  rata,  and  the  privilege  of  sub- 
scribing for  the  new  shares  at  par  is  sold  for  a  bonus,  such 
bonus  must  be  regarded  as  a  part  of  the  corpus  of  the 
shares  to  which  the  new  stock  has  been  allotted,  and  not  as 
income ;  and  if  the  shares  are  left  in  trust  for  the  benefit  of 
A.  during  his  life,  remainder  to  B.,  the  bonus  will  be  treated 
as  a  part  of  the  principal  of  the  trust,  the  income  only  from 
which  will  go  to  the  life  tenant.^ 

§  217.  Statute  of  Limitations. — Where  the  directors  of  a 
corporation  pass  a  dividend  to  the  credit  of  a  stockholder 
and  there  is  no  demand  by  him,  or  refusal,  or  notice  to  the 
shareholder  that  his  dividend  is  denied,  the  possession  of 
the  fund  by  the  corporation  is  in  the  nature  of  a  trust,  and 


'  Deland    v.    Williams,    loi    Mass.  stock,  to  be  subscribed  and  paid  for  by 

571.  the  stockholders.     The  trustees   sold 

'  Atkins  V.  Albree,  12  Allen,  359.  C.  the  right  to  subscribe  for  stock  in  one 
by  her  will  created  a  trust  of  her  estate,  company,  and  subscribed  and  paid  with 
directing  the  trustees  to  pay  her  daugh-  their  own  money  for  stock  in  the  other 
ter  the  sum  of  $1,400  per  annum  out  of  company.  They  sold  the  stock  sub- 
the  income  and  profits,  and  to  her  son  scribed  for  at  a  premium  and  credited 
the  remainder  of  the  income.  After  the  trust  fund  with  the  sums  made  in 
the  death  of  C.  two  corporations  in  both  cases.  It  was  held  that  the  profits 
which  she  owned  stock  constitutiag  a  thus  realized  by  the  trustee  belonged 
part  of  the  trust  estate,  resolved  to  in-  to  the  income  of  the  trust.  Wilt- 
crease  their  capital  by  an  issue  of  new  bank's  Appeal,  64  Pa.  St.  256. 
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it  will  not  be  barred  by  the  statute  of  limitations.  But 
after  a  refusal  of  the  corporation  to  pay  and  a  denial  of  the 
stockholder's  right,  the  possession  is  adverse,  and-lhe  statute 
begins  to  run.^  When  an  insolvent  corporation  assigns  all 
of  its  property  to  trustees  for  the  benefit  of  its  creditors 
and  suspends  business,  the  liability  of  stockholders  for  un- 
paid subscriptions  becomes  fixed,  and  the  statute  of  limi- 
tations begins  to  run  in  their  favor.*  But  when  a  subscrip- 
tion to  the  stock  of  a  corporation  stipulates  that  each  sub- 
scriber will  pay  the  amount  named  by  him  "  in  such  instal- 
ments as  may  be  called  for  by  said  company,"  and  the  cor- 
poration, after  carrying  on  business  several  months  and  be- 
coming financially  embarrassed,  executes  a  deed  of  assign- 
ment to  trustees  of  all  of  its  property,  including  unpaid  sub- 
scriptions, in  order  to  secure  its  creditors,  the  statute  of 
limitations  in  favor  of  the  stockholders  does  not  commence 
to  run  until  an  assessment  and  call  for  the  unpaid  subscrip- 
tions made  by  a  decree  in  equity  on  a  bill  filed  by  creditors.^ 


'  Kane  v.  Bloodgood,  7  Johns.  Ch.  and  called  for,  this  sum  being  required 

90  ;    Phila.,  etc.,  R.R.  Co.  v.  Cowell,  to  pay  the  corporate  debts.     The  court 

28  Pa.  St.  329;   Barnard  V.  Vermont,  below  charged  that  the  statute  of  limi- 

etc,  R.R.  Co.,  7  Allen,  512.  tations  began  to  run  in  favor  of  the 

2  Glenn  v.  Dorsheimer,  23  Fed.  Rep.  stockholders  from  the  time  of  the  exe- 

695  ;  24  Id.  536  ;  Payne  v.  Bullard,  23  cution  of  the  assignment  by  the  corpo- 

Miss.  88 ;  AUibone  v.  Hagar,  46  Pa.  St.  ration  in  1866.     The  Supreme  Court  of 

48  ;  Harmon  v.  Page,  62  Cal.  448.    See  Alabama,  in  reversing  the  judgment, 

Terry  v.  Anderson,  95  U.  S.  628  ;  Gil-  said  :   "  It  may  be  regarded  as  axiom- 

fillan  V.  Union  Canal  Co.,  109  Id.  401 ;  atic  that  it  was  the  duty  of  the  directors 

Canada  Southern  R.R.  Co.  v.  Gebhard,  of  this  corporation,  as  faithful  fiduciary 

lb.  527.  agents,  to  administer  with  fidelity  the 

^  Glenn  v.  Semple,  Cent.  L.  J.  for  trust  which  they  had  assumed.   Among 

Feb.  19,  1886,  vol.  22,  p.  182.     In  this  the  plain  duties  imposed  upon  them  by 

case  the  subscription  was  made  by  the  law  was  to  see  that  the  property  of 

defendant   in    1866,  and   the  deed  of  the  company  was  honestly  appropriated 

assignment  executed  by  the  corporation  to  the  payment  of  its  just  debts.     The 

the  same  year.    A  creditor's  bill  was  unpaid  subscription  to  stock  was    a 

filed  in  the  Court  of  Chantjery  in  De-  trust   fund    in    their    hands    pledged 

cember,  1871,  and   nine  years  subse-  for  this  purpose.     They  had  the  law- 

quently   a  decree   was  rendered   that  ful  authority  to  make    a    call   for  so 

thirty  per  cent,  of  the  par  value  of  each  great  a  percentage  of  these  subscrip- 

share  of  the  stock  should  be  assessed  tions  as  was  needed  to  discharge  these 
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The  Statute  of  limitations  on  coupons  begins  to  run  from 
their  maturity,  and  not  from  the  maturity  of  the  bonds 
with  whish  they  are  issued/  The  personal  liability  of  a 
Stockholder  under  a  charter  providing  that  he  shall  be  so 
bound,  is  that  of  contract.^     Shortening  the  time  within 


corporate  liabilities,  and  their  duty  was 
commensurate  with  their  power.  This 
duty,  it  is  made  to  appear,  they  neg- 
lected to  perform.  And  in  view  of  such 
negligence  and  inaction  on  their  part, 
it  devolved  upon  a  court  of  equity  on 
proper  application  to  afford  the  requi- 
site relief.  It  is  a  part  of  the  inherent 
and  original  jurisdiction  of  such  courts 
to  compel  the  execution  of  trusts,  and 
no  plainer  or  more  conspicuous  illus- 
tratiorf  of  this  principle  can  be  found 
than  the  frequent  cases  in  modern 
times  where  they  have  by  a  strong  arm 
coerced  the  proper  application  of  the 
assets  of  insolvent  corporations  to  the 
satisfaction  of  their  debts.  It  is  now 
accordingly  well  settled  that  courts  of 
equity  may  enforce  the  payment  of 
stock  subscriptions  where  the  directors 
have  neglected  or  refused  to  make  as- 
sessments and  calls  for  them  in  the  ex- 
ercise of  their  proper  fiduciary  duty. 
....  The  question  as  to  when  the 
statute  of  limitations  commenced  to 
run  depends  in  this  case  upon  a  proper 
construction  of  the  contract  of  sub- 
scription. The  promise  of  the  defend- 
ant was  to  pay  in  such  instalments  as 
may  be  called  for  by  the  board  of  di- 
rectors of  the  company  ;  which  means 
in  such  sums  and  at  such  times  as 
they  might  thereafter  declare  to  be 
necessary The  defendants'  con- 
tract, therefore,  was  not  to  pay  ab- 
solutely or  at  all  events,  but  upon  a 
contingency,  this  contingency  to  be 
determined  by  the  directors  of  the  com- 
pany, who  were  the  mere  agents  of  the 
stockholders,  or,  in  the  event  of  their 
neglect  or  refusal  to  act,  by  the  decree 


of  a  court  of  chancery.  The  settled 
rule  is,  that  where  money  is  to  be  paid, 
or  a  thing  is  to  be  done,  upon  the  hap- 
pening of  a  contingency  or  uncertain 
event,  no  limitation  can  run  until  the 
contingency  happens,  or  the  event 
takes  place."  Somerville,  J.,  re- 
ferring to  Glenn  v.  Williams,  60  Md. 
93;  Sawyer  v.  Upton,  91  U.  S.  56; 
Hall  V.  U.  S.  Ins.  Co.,  5  Gill.  484; 
Hatch  V.  Dana,  101  U.  S.  205  ;  Word 
v.  Griswoldville  Manf.  Co.,  16  Conn. 
593  ;  Dalton,  etc.,  R.R.  Co.  v.  Mc- 
Daniel,  56  Ga.  191  ;  Scovill  v.  Thayer, 
105  U.  S.  143;  Savage  v.  Medbury,  19 
N.  Y.  32 ;  Rowland  v.  Edmunds,  24 
Id.  307 ;  Howland  v.  Cuyendall,  40  Id. 
320 ;  Kilbrath  v.  Gaylord,  34  Ohio  St. 
305  ;  Hope  V.  Mut.  Ins.  Co.  v.  Weed, 
28  Conn.  51  ;  Warner  v.  Beem,  36 
Iowa,  386 ;  Western  R.R.  Co.  v.  Avery, 
64  N.  C.  491 ;  Curry  v.  Woodward,  53 
Ala.  370. 

'  Clark  V.  Iowa  City,  20  Wall.  583  ; 
Nash  V.  Eldorado  County,  24  Fed.  Rep. 
252 ;  Amy  v.  Dubuque,  98  U.  S.  470 ; 
Walnut  V.  Wade,  103  Id.  683  ;  Ohio  v. 
Frank,  lb.  697  ;  Koshkonong  v.  Burton, 
104  Id.  668. 

'  Terry  v.  Caiman,  1 3  S.C.  220 ;  Lind- 
say v.  Hyatt,  4  Edw,  Ch.  97  ;  Longley 
v.  Little,  26  Me.  162 ;  Baker  v.  Atlas 
Bank,  9  Mete.  182  ;  Davidson  v.  Ran- 
kin, 34  Cal.  503 ;  Handy  v.  Draper,  89 
N.  Y.  334 ;  Norris  v.  Wrenschall,  34 
Md.  492 ;  Carrol  v.  Green,  92  U.  S.  509 ; 
Terry  v.  McLure,  103  Id.  442.  Contra, 
Bullard  v.  Bell,  i  Mason,  243  ;  Gridley 
v.  Barnes,  103  111.  211;  Diversey  v. 
Smith,  lb.  378.  In  New  York,  where 
the  statute  made  the  stockholders  con- 
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.  which  actions  on  existing  contracts  must  he  brought,  does 
not  impair  the  obligation  of  the  contract,  if  a  reasonable 
time  is  given  to  bring  a  suit  before  the  bar  attaches.' 

§  218.  Application  of  dividend  to  indebtedness  of  stock- 
holder.— Dividends  declared  by  a  corporation  on  shares  of 
a  stockholder  indebted  to  it,  may  be  retained  by  the  corpo- 
ration toward  the  satisfaction  of  the  debt.  Such  a  rule  does 
not  affect  the  free  sale  and  transfer  of  shares,  the  dividend 
not  passing  with  the  transfer.*  B.,  a  stockholder  of  a  bank 
who  was  indebted  to  it,  executed  and  delivered  to  the  presi- 
dent of  the  bank  a  power  of  attorney  in  blank.  A  call  was 
made  on  the  stockholders  to  pay  an  instalment  on  their  stock 
on  or  before  a  day  named,  which  B.  failed  to  do.  Subse- 
quently B.  authorized  the  president  to  transfer  his  stock  to 
S.,  at  the  same  time  paying  his  indebtedness  to  the  bank. 
An  action  was  brought  by  B.  to  recover  from  the  bank  the 
amount  of  two  dividends  which  had  been  declared  between 
the  time  of  the  call  for  the  instalment  and  the  date  of  the 
assignment  by  B.  of  his  stock  to  S.  The  stock  was  de- 
posited with  the  bank  as  a  pledge  to  secure  the  payment  of 
a  loan  to  B.,  with  interest.  The  bank  had  no  right  to  ap- 
propriate the  pledge,  or  any  part  of  it,  without  the  consent 
of  B.  ;  and  he  had  no  power  to  dispose  of  the  shares  with- 


tinuously  liable  for  all  debts  of  the  cor-  29  N.  J.  504  ;   St.  Louis  Perpetual  Ins. 

poration,  one  of  the  grounds  on  which  Co.  v,  Goodfellow,  9  Mo.  149 ;  Sargent 

the   court  placed   the   obligation  was  v.  Franklin  Ins.  Co.,  8  Pick.  90 ;  Hagar 

that  of  contract.     Corning  v.  McCul-  v.  Union  Nat.  Bank,  63  Me.  509.     See 

lough,  I  Corns.  47 ;  Storey  v.  Furman,  Merchants'  Bank  v.  Shouse,  102  Pa.  St. 

25  N.  Y.  222.     As   to   the  statute  of  4§8.     Where  the  articles  of  a  banking 

limitations  in  suits   against  directors,  association  provide  that  dividends  of  so 

see  Losee  v.  BuUard,  79  N.  Y.  404  ;  much  of  the  profits  and  interest  of  the 

Duckworth     v.     Roach,    8i    Id.    49;  association  as  shall  be  deemed  expedi- 

Brinckerhoff  v.  Bostwick,  99  Id.  185;  ent  by  the  directors  shall  be  declared, 

Spering's  Appeal,  71  Pa.  St.  11  ;  Will-  a  person  who  has  given  a  bond  and 

iams  V.  Halliard,  38  N.  J.  Eq.  373.  mortgage  in  payment  for  his  shares  of 

'  Terry  v.  Anderson,  95  U.  S.  628 ;  stock,  cannot  restrain  the  bank  from 

Gilfillan  v.Union  Canal  Co.,  109  Id.  401.  collecting  interest  due  on  the  mortgage 

'  Bates  V.  N.  Y.  Ins.  Co.,  3  Johns.  Cas.  because  he  has  been  paid  no  dividends. 

238;  King  V.  Paterson,  etc.,  R.R.  Co.,  Ely  v.  Sprague  Clarke,  N.  Y.  Ch.  251. 
VOL.  II. — 12 
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out  the  consent  of  the  bank.  The  bank  had  no  money  in 
its  hands  belonging  to  B.  to  pay  the  instalment,  and  was 
under  no  obligation  to  advance  money  for  that  purpose. 
It  was  held  that  B.,  by  his  refusal  or  neglect  to  pay  the  in- 
stalment, forfeited  his  claim  to  the  two  dividends.^ 

§  219.  Right  to  transfer  shares.— Dominion  over  a  thing 
implies  the  power  to  dispose  of  it  at  pleasure  ;  and  the 
power  of  disposing  of  stock  in  a  corporation,  like  the  power 
of  disposing  of  any  other  personal  property,  is  incident  of 
common  right  to  the  ownership  of  it.*     This  right  may  be 


'  Marine  Bank  v.  Biays,  4  Har.  & 
Johns.  338.  Where  articles  of  asso- 
ciation provide  that  no  transfer  of 
stock  shall  be  permitted  or  be  valid 
until  all  the  instalments  thereon  are 
paid,  and  a  party  buys  shares  not  paid 
up,  the  corporation  may  apply  divi- 
dends on  such  stock  to  the  payment  of 
an  indebtedness  of  the  original  owner. 
But,  upon  payment  of  all  of  the  instal- 
ments, the  assignee  has  a  right  to  have 
the  stock  transferred  to  him,  without 
being  obliged  to  pay  a  debt  which  the 
assignor  may  still  owe  the  corporation. 
Bates  v.  New  York  Ins.  Co.,  supra. 

2  Huddersfield  Canal  Co.  v.  Buckley, 
7  Term  Rep.  36 ;  Croxton's  Case,  i 
De  G.  M.  &  G.  600 ;  Mayhew's  Case,  5 
Id.  837 ;  Sutton's  Case,  3  De  G.  &  Sm. 
262 ;  Middletown  Bank  v.  Magill,  5 
Conn.  28 ;  Brightwell  v.  Mallory,  10 
Yerg.  Tenn.  196;  State  v.  Franklin 
Bank,  10  Ohio,  91 ;  Cole  v.  Ryan,  52 
Barb.  168  ;  La  Grange,  etc.,  R.R.  Co. 
V.  Rainey,  7  Coldw.  Tenn.  420;  Bos- 
ton Music  Hall  v.  Cory,  129  Mass.  435; 
Bank  of  Attica  v.  Manufacturers',  etc., 
Bank,  20  N.  Y.  501 ;  Johnson  v.  Un- 
derbill, 52  Id.  203;  Burrall  v.  Bush- 
wick  R.R.  Co.,  75  Id.  219;  Cowles 
V.  Cromwell,  25  Barb.  413;  Miller  v. 
Gt.  Republic  Ins.  Co.,  50  Mo.  55.  An 
act  of  incorporation  provided  that  "  the 
lands,  tenements,  stock,  property,  and 


estate  of  the  Cape  Sable  Company  is 
and  shall  be  held  as  real  estate,  and 
shall  descend  as  such,  agreeably  to  the 
acts  of  Assembly  in  such  cases  made 
and  provided,  when  not  otherwise  dis- 
posed of."  It  was  held  that  the  mere 
perishable  personal  property  was  as 
much  a  part  of  the  stock  property  and 
estate  of  the  company  as  its  lands  and 
tenements  ;  but  that  it  was  the  inten- 
tion of  the  act  that  it  should  only  be  so 
held  as  regarded  the  interests  of  the 
stockholders  themselves  ;  not  that  the 
actual  legal  character  of  the  perishable 
movables  should  be  changed  in  regard 
to  the  rights  and  interests  of  all  other 
persons.  The  Cape  Sable  Co.'s  Case, 
3  Bland  Ch.  670.  The  whole  estate  of 
the  Chesapeake  and  Ohio  Canal  Com- 
pany, at  least  so  far  as  it  consists  of  the 
canal  and  its  necessary  buildings,  and 
the  fixtures  attached  to  them,  must,  at 
common  law,  be  deemed  realty,  and  it 
was  so  considered  by  the  original  act 
of  incorporation  ;  but  by  a  subsequent 
statute  it  was  provided  that  it  should 
be  deemed  personal  property.  Bin- 
ney's  Case,  2  Bland's  Ch.  145.  Al- 
though the  acts  of  Virginia  and  North 
Carolina  incorporating  the  Dismal 
Swamp  Canal  Company  declared  that 
shares  in  the  company  should  be 
deemed  real  property,  yet  it  was  not 
the  intention  to  make  such  shares  lia- 
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restrained  by  the  charter  or  by  a  general  law  ;  but  courts 
usually  construe  clauses  of  this  nature  with  reference  to  the 
particular  purpose  for  which  they  are  inserted,  and  give 


ble  for  debts  as  real  estate,  but  only 
to  give  them  an  infieritable  quality. 
Cooper  V.  Dismal  Swamp  Canal  Co.,  2 
Murphey,  195.  It  was  held  in  Con- 
necticut in  18 18,  that  shares  in  an  in- 
corporated turnpike  company  were  real 
estate.  The  court  remarked  that  the 
right  to  tolls  was  a  right  issuing  out  of 
real  property,  annexed  to  and  exercis- 
able with  it,  and  came  within  the  de- 
scription of  an  incorporeal  hereditament 
of  a  real  nature  ;  that  the  stockholders 
as  members  of  the  company  were  own- 
ers of  the  turnpike  road  ;  that  it  was  in 
virtue  of  this  interest  they  were  entitled 
to  dividends,  or  their  respective  shares 
of  toll ;  and  that  it  was  not  a  mere 
claim  on  the  corporation.  Welles  v. 
Cowles,  2  Conn.  567.  This  was  recog- 
nized as  law  four  years  afterward  in  a 
suit  between  the  same  parties,  though 
the  question  was  not  expressly  raised, 
in  4  Conn.  182.  See  Hurst  v.  Meason, 
4  Watts,  346.  In  1838,  the  Court  of 
Appeals  of  Kentucky  held  that  the  stock 
in  the  Lexington  and  Ohio  Railroad 
Company  was  real  estate.  "  The  right 
conferred  on  each  shareholder,"  said 
the  court,  "  is  unquestionably  an  in- 
corporeal hereditament.  It  is  a  right 
of  perpetual  duration  ;  and  though  it 
springs  out  of  the  use  of  personalty,  as 
well  as  lands  and  houses,  this  matters 
not.  It  is  a  franchise  which  has  ever 
been  classed  in  that  class  of  real  estate 
denominated  an  incorporeal  heredita- 
ment." The  Supreme  Court  of  Massa- 
chusetts held,  in  1798,  that  shares  in 
incorporated  bridge  and  canal  com- 
panies were  personalty.  It  was  argued 
in  behalf  of  this  view,  that  the  estate 
could  only  exist  in  the  corporation 
which  alone  could  acquire  it,  alone  be 
seized  or  possessed  of  it,  alone  pass  it 


away,  manage,  or  repair  it,  and  so  must 
hold  it  entire ;  that  its  tenure  was  to 
its  successors,  or  successors  and  as- 
signs ;  that  the  estate  could  never  vest 
in,  or  be  divided  among,  the  individual 
members  to  hold  as  tenants  in  common 
in  their  private  capacities ;  that  only 
the  corporation  could  possess  the  es- 
tate, and  that  only  by  possessing  the 
charter ;  that  only  the  corporation  could 
be  taxed  for  it  on  common  law  prin- 
ciples; and  that  on  these  alone  could 
it  be  taken  in  execution  for  the  debts 
of  the  corporation.  Russell  v.  Temple, 
3  Dana's  Abr.  108.  In  Ohio,  the  gen- 
eral policy  has  been  to  treat  shares  in 
incorporated  companies  as  personalty. 
They  are  recognized  as  such  in  several 
acts  of  the  legislature,  and  the  distinc- 
tion between  the  estate  of  the  com- 
pany and  the  individual  rights  of  the 
stockholder,  was  taken  at  an  early  day. 
By  the  act  of  Feb.  8,  1826,  amendatory 
of  the  general  turnpike  law  (Swan's 
Sts.  982),  the  right  of  turnpike  com- 
panies to  take  tolls  was  subjected  to 
sale  on  execution  to  pay  corporate 
debts ;  but  the  shares  of  the  members 
were  never  thus  subjected  to  pay  indi- 
vidual debts.  On  the  contrary,  the 
mode  of  procedure  as  to  such  shares 
was  by  bill  in  equity  filed  under  the 
1 6th  section  of  the  chancery  act  of 
1831  (Swan's  Sts.  704),  which  gave  the 
court  power  to  decree  a  sale  of  any  in- 
terest, shares  or  stock,  owned  by  a 
judgment  debtor  in  any  banking,  turn- 
pike, bridge,  or  other  joint  stock  com- 
pany ;  thus  subjecting  these  shares  the 
same  as  choses  in  action.  Johns  v. 
Johns,  I  Ohio  St.  350,  per  Thurman, 
J.  "  Shares  in  the  property  of  a  cor- 
poration," says  Greenleaf,  in  his  Cruise 
on  Real  Property,  second  edition,  40, 
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them  effect  only  to  that  extent.^  A  by-law  of  a  corpora- 
tion not  expressly  authorized  by  the  charter  forbidding  the 
transfer  of  its  stock,  or  putting  restrictions  on  its  transfer, 
is  void.*  But  where  it  is  provided  that  a  transfer  shall  be 
approved  by  the  board  of  directors,  courts  will  hesitate  to 
interfere  with  the  discretion  of  the  directors,  unless  they 
are  acting  capriciously.^  The  unreasonable  exercise  by  the 
directors  of  the  power  to  restrain  transfers,  will  be  con- 
trolled by  a  court  of  equity.*  Under  the  national  banking 
act,  a  stockholder  has  the  unrestricted  right  to  make  a  sale 
and  transfer  of  his  shares  to  any  person  or  corporation 
capable  in  law  of  taking  and  holding  the  same,  and  of  as- 


41,  "are  real  or  personal  property  ac- 
cording to  the  nature,  object,  and  man- 
ner of  the  investment.  When  the  cor- 
porate powers  are  to  be  exercised  sole- 
ly in  land,  as  where  original  authority 
is  given  by  the  charter  to  remove  ob- 
structions in  a  river,  and  render  it 
navigable,  to  open  new  channels,  etc., 
to  make  a  canal,  erect  water-works, 
and  the  like,  as  was  the  case  in  the 
New  River  Water,  the  navigation  of 
the  River  Avon,  and  some  others,  and 
the  property  or  interest  in  the  land, 
though  it  be  an  incorporeal  heredita- 
ment, is  vested  inalienably  in  the  cor- 
porators themselves,  the  shares  are 
deenned  real  estate.  Such,  in  some  of 
the  United  States,  has  been  considered 
the  nature  of  shares  in  toll  bridge, 
canal,  and  turnpike  corporations,  by 
the  common  law ;  though  latterly  it  has 
been  thought  that  railway  shares  were 
more  properly  to  be  regarded  as  per- 
sonal estate.  But  where  the  property 
originally  intrusted  is  money  to  be 
made  profitable  to  the  contributors  by 
applying  it  to  certain  purposes  in  the 
course  of  which  it  may  be  invested  in 
lands  or  in  personal  property,  and 
changed  at  pleasure,  the  capital  fund  is 
vested    in  the   corporation,  and    the 


shares  in  the  stock  are  deemed  person- 
al property,  and  as  such  are  in  all  re- 
spects treated.  In  modern  practice, 
however,  shares  in  corporate  stock,  of 
whatever  nature,  are  usually  declared  . 
by  statute  to  be  personal  estate." 
Shares  of  stock  may  be  the  subject  of 
conversion,  and  their  value  be  recovered 
by  action.  Kuhn  v.  McAllister,  1  Utah 
T.  273 ;  and  it  has  been  held  that  th^ 
are  included  in  the  phrase  in  the  stat- 
ute of  frauds,  "  goods,  wares,  and  mer- 
chandise." Fine  v.  Hornsby,  2  Mo. 
App.  61. 

'Chouteau  Spring  Co.  v.  Harris,  20 
Mo.  382.  See  Guiner  v.  Marblehead 
Soc.  Ins.  Co.,  10  Mass.  476 ;  Bank  of 
Utica  v.  Wager,  2  Cowen,  712. 

°  Moore  v.  Bank  of  Commerce,  52 
Mo.  377  ;  Weston's  Case,  L.  R.  4,  Ch. 
20 ;  Farmers',  etc..  Bank  v.  Wasson,  48 
Iowa,  339 ;  Gibbert's  Case,  L.  R.  5,  Ch. 
559.  See  N.  Y.  &  N.  H.  R.R.  Co.  v. 
Schuyler,  34  N.  Y.  30;  Downing  v. 
Potts,  3  Zab.  66. 

'Walker's  Case,  L.  R.  2,  Eq.  554; 
Shepard's  Case,  L.  R.  2,  Ch.  16  ;  Pen- 
ney, ex  parte,  8  Id.  446. 

■*  Robinson  v.  Chartered  Bank,  L.  R. 
I,  Eq.  32. 
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suming  the  liability  of  a  corporator.  Yet  this  does  not 
involve  the  right  to  transfer  shares  for  a  fraudulent  pur- 
pose, or  under  circumstances  which  the  assignor  knows 
will  make  the  transfer,  if  it  is  sustained,  work  a  fraud  upon 
the  other  stockholders,  or  upon  the  creditors  of  the  bank. 
In  the  absence  of  fraud,  this  right  is  not  subject  to  a  de- 
nial by  the  directors,  or  by  the  other  shareholders.  It  is  the 
duty  of  the  bank  to  make  the  transfer,  and  in  this  respect 
it  is  liable  for  the  wrongful  acts  and  omissions  of  its 
officers.^  A  by-law  prohibiting  the  owner  of  shares  who 
is  indebted  to  the  corporation  to  transfer  his  stock  is  valid, 
though  contrary  to  the  general  law  of  the  State  in  relation 
to  the  transfer  of  property.*  A  stockholder  who  borrows 
money  from  a  bank  with  a  knowledge  of  a  usage  of  the 
bank  not  to  permit  a  transfer  of  shares  while  the  stock- 
bolder  is  indebted  to  the  bank,  will  be  bound  by  such 
usage,  and  neither  he  nor  his  assignee,  under  a  general  as^ 
signment  for  the  benefit  of  creditors,  can  maintain  an 
action  against  the  bank  for  refusing  to  transfer.  Whether 
such  an  action  could  be  sustained  by  a  bona  fide  purchaser 
of  the  stock  for  a  valuable  consideration  and  without 
notice  would  be  a  different  question.^     In  Van  Sands  v. 


'Johnson  V.  Laflin,  5  Dillon,  65;  ro3  Sawyer   C.  C.  ro8  ;    Vicksburg,  etc., 

U.  S.  850;  Dayton  Nat.  Bank  v.  Mer-  R.R.  Co.  v.  McKeen,  14  La.  An.  724. 
chants'  Nat.  Bank,  37  Ohio  St.  208  ;        '  Morgan  v.  Bank  of  North  America, 

Case  V.  Bank,  100  U.  S,  446;  McAMis-  8  Sefg.  &   Rawle,  73.     To   entitle- a 

ter  V.  Kuhn,  96  Id.  87.     See  N.  Y.  &  purchaser  to  the  protection  of  a  court 

N.  H.  R.R.  Co.  V.  Schuyler,  3S  Barb,  of  equity  as  against  the-  legal  title  or  a 

^34.  prior  equity,  he  must  not   only  be  a 

*  Mechanics'    Bank    v.    Merchants'  purchaser  wilhovtt  notice,   but   for    a 

Barak,  45  Moi  513.     See  Tuttle  V.  Vfal-  valuable  consideration  paid.     Mere  se- 

ton,  I   Ga.  43 ;  McDowell  v.  Bank  of  curity  to  p)ay  the  purchase  price,  or  the 

WilmingtoB,  r  Harr.  Del.  27 ;  St.  Louis  mere  existence  of  a  precedent  debt,  is 

Ins.  Co.  V.  Goodfeltew,  9  Mo.    149;  not  a  sufScient  consideration  to  support 

Nesmrth  v.  Bank  of  Washington,  6  a  conveyamce  as  against  prior  equities  ; 

Pick.  329 ;  Plyftioath  Bank  v.  Bank  of  though  in  some  of  the  States  it  is  heJd 

Norfolk,  ro  Id.  454  ;  Bank  of  Attica  v>  that  when  made  in  absolute  payment 

Manufacturers'  Bank,  20  N.  Y.  50T  ;  and  satisfaction  of  an  antecedent  debt, 

Pemdeigast   t.  Ba«k  of  Stoektoft,  2  the  purchase  will  be  regarded  as  made 
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Middlesex  Co.  Bank,^  the  certificate  of  stock  stated  upon 
its  face  that  it  was  transferable  at  the  bank,  subject,  never- 
theless, to  the  stockholder's  indebtedness  and  liability  to  the 
bank  according  to  the  charter  and  by-laws.  The  charter 
authorized  "  the  stockholders  to  establish  by-laws  and  reg- 
ulations for  the  well  ordering  of  the  concerns  of  the  bank, 
and  make  the  stock  transferable  according  to  its  rules."  It 
was  held  that  although  no  by-law  had  been  adopted  on  the 
subject,  the  condition  being  simply  in  the  certificate,  it 
must  nevertheless  be  considered  that  the  stock  was  issued 
and  received  upon  this  condition,  which  therefore  consti- 
tuted one  of  the  terms  of  the  contract  when  the  stock  was 
acquired,  and  that  the  restriction  was  valid  on  that  ground. 
This  form  of  certificate  had  been  adopted  in  practice  at  the 
organization  of  the  bank  some  fifteen  years  before.  Un- 
der a  banking  law  that  "  all  debts  actually  due  and  pay- 
able to  the  corporation  by  a  stockholder  requesting  a  trans- 
fer of  his  stock,  must  be  satisfied  before  a  transfer  shall  be 
made,  unless  the  president  and  directors  shall  direct  the 
contrary,"  the  assignee  of  stock  is  presumed  to  have 
taken  his  assignment  subject  to  the  rights  of  the  bank 
against  the  stockholder,  of  which  he  is  bound  to  take 
notice.  But  such  a  lien  would  not  attach  to  paper  not 
due  at  the  time  the  transfer  was  demanded.*     The  act 


for  value  ;  and  the  relinquishment  of  a  is  faithfully  applied  by  the  executor, 
valid  security  which  the  purchaser  be-  Leitch  v.  Wells,  48  N.  Y.  585. 
fore  held  for  his  debt,  and  which  can-  '  26  Conn.  144. 
not  be  recovered  so  as  to  place  him  "  Ruse  v.  Bank  of  Com.,  14  Md.  271. 
in  the  same  situation  substantially  as  When  the  articles  of  association  specify 
to  security  as  he  was  in  prior  to  his  that  "  no  share  of  stock  shall  be  trans- 
purchase,  may  entitle  him  to  the  pro-  ferred,  unless  the  shareholder  shall 
tection  of  a  bona  fide  purchaser  with-  have  previously  discharged  all  debts 
out  notice.  Weaver  v.  Barden,  49  N.  due  by  him  to  said  association,"  the 
Y.  286.  A  person  who  buys  in  good  words  "  debts  due  "  are  employed  to 
faith  from  an  executor,  stock  in  a  cor-  signify  debts  presently  payable  ;  and  to 
poration,  paying  for  it  a  valuable  con-  justify  the  company  in  refusing  to  trans- 
sideration,  or  loans  money  on  it,  is  un-  fer  stock  on  the  ground  of  the  indebt- 
der  no  obligation  to  see  that  the  money  edness  of  the  holder,  the  debt  must 
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of  Pennsylvania  of  1813  regulating  banks,  provided  that  no 
stockholder  indebted  to  a  bank  should  make  a  transfer  or 
receive  a  dividend  until  such  debt  was  discharged,  or  secu- 
rity to  the  satisfaction  of  the  directors  given  for  the  same. 
It  was  held  that  the  words  "  indebted  to  the  Institution," 
in  the  statute,  embraced  all  debts,  and  were  not  limited  to 
indebtedness  on  account  of  the  original  subscription  to  the 
capital  stock,  and  included  the  drawer  of  a  note  discounted 
at  the  bank,  but  not  payable  when  the  transfer  was  request- 
ed, as  well  as  debts  actually  due  and  unpaid.^  A  testator, 
who  owned  shares  in  a  bank  in  Boston,  constituted  his 
wife  executrix,  and  left  her  in  his  will  all  of  his  property 
during  her  life,  with  directions  that  no  part  of  the  bank 
stock  should  be  disposed  of,  unless  her  comfort  required  it. 
She  gave  a  power  of  attorney  to  a  citizen  of  Boston,  author- 
izing him  to  sell  the  shares  in  the  bank  there,  which  was 
accordingly  done,  and  a  transfer  of  them  made  to  the  pur- 
chaser in  due  form  on  the  books  of  the  bank.  It  was  held 
in  an  action  against  the  bank  for  negligence,  that  although 
the  bank  must  be  presumed  to  know  what  were  the  legal 
powers  of  an  executor,  yet  it  could  not  be  presumed  to 
know  the  particular  provisions  of  each  will,  and  if  an  ex- 


be  due  and  payable  at  the  time  the  ment  and  power  of  attorney  printed  on 

right  to  refuse  the  transfer  is  claimed,  the  back  of  the  certificate,  and  such 

Leggett  V.  Bank  of  Sing  Sing,  25  Barb,  stockholder  signs  his  name  to  the  blank 

326.     See  Perpetual  Ins.  Co.  v.  Good-  assignment  and  power  of  attorney,  and 

fellow,  9  Mo.  149.     Although  a  bank-  delivers  the    certificate    upon   sale  or 

ing  corporation   has   provided    in   its  pledge  to  a  third  person  for  value  who 

articles  of  association  and  by-laws  that  has  no  other  knowledge  than  what  the 

no  stockholder  shall  assign  or  transfer  certificate    contains,   the   assignee  ac- 

his  stock  while  indebted  to  the  bank,  quires  an  equity  paramount  to  that  of 

such  liability  having  been  created  pre-  the  bank,  and  can  compel  the  bank  to 

viously  and  not  upon  the  security  of  the  transfer  the  stock  to  him.     Lee  v.  Citi- 

stock,  yet  if  the  bank  adopts  and  issues  zens'  Nat.  Bank,  2  Cincinnati,  298.   See 

to  the  stockholder  a  form  of  certificate  Driscoll  v.  West  Bradley,  etc.,  Manuf. 

wholly  omitting  reference  to  the  restric-  Co.,  59  N.  Y.  96. 

tion,  and  stating  that  no  transfer  is  to  '  Rogers  v.  Huntingdon,  12  Serg.  & 

be  made  on  its  books  except  upon  re-  Rawle,  •^^  ;  Grant  v.  Mechanics'  Bank, 

turn  of  the  certificate  in  person,  or  by  15  Id.  140. 
attorney,  with  a  blank  form  of  assign- 
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ecutor  had  power  to  transfer  shares,  it  was  not  bound  to 
see  to  the  application  of  the  proceeds,  much  less  to  decide, 
as  a  matter  of  fact,  and  at  its  peril,  what  were  the  wants  of 
the  widow.'  A  transfer  of  shares  to  a  person  who,  in  con- 
sequence of  his  insolvency,  could  not  fulfil  his  obligations 
as  a  stockholder,  would  be  void  as  to  the  creditors  of  the 
corporation.*  Upon  the  dissolution  of  the  corporation,  the 
right  to  transfer  the  shares  no  longer  exists.^ 


'Hutchins  v.  State  Bank,  12  Mete. 
421. 

^  Bowden  v.  Santos,  i  Hughes,  1 58  ; 
Nathan  v.  Whitlock,  9  Paige  Ch.  152 ; 
S.  C.  3  Edw.  Ch,  215 ;  Burke  v.  Smith, 
16  Wall.  390.  In  an  early  case  in  Mis- 
souri it  was  decided  that  a  corporation, 
under  the  power  to  regulate  the  trans- 
fer of  shares,  could,  not  prevent  a  party 
from  selling  his  stock  even  to  an  in- 
solvent person.  Chouteau  Spring  Co.  v. 
Harris,  20  Mo.  382.  In  Everhart  v. 
West  Chester,  etc.,  R.R.  Co.,  28  Pa. 
St.  339,  it  was  held  that  a  transfer  of 
stock  by  a  subscriber  in  order  to  escape 
liability  upon  it,  without  the  consent  of 
the  company,  was  not  a  good  defense 
to  an  action  against  him  by  the  com- 
pany to  recover  the  amount  subscribed. 
Woodward,  J.,  in  delivering  the  opin- 
ion, said :  "  Two  of  us  think  the  defend- 
ant had  a  perfect  legal  right  to  assign 
his  stock  on  any  terms  he  pleased,  but 
that,  unless  it  was  done  with  the  con- 
sent of  the  company,  he  rftmained  liable 
still  to  them  as  a  stockholder  for  the 
vftipaid  portion  of  his  subscription.  One 
of  our  number  is  of  opinion  that  if  the 
assi^menthad  been  bona  fide,  it  would 
have  relieved  him  from  further  liability, 
but  that  the  record  showing  that  it  was 
a  ixs.r^%{ex  mala  fide,  he  remains  liable. 
The  only  remaining  judge  who  sat  in 
fhe  argument  holds  that  the  assign- 
ment was  valid,  and  relieved  the  de- 
fendant from  further  liability." 

^  In  re  Accidental  Ins.  Co.,  Chap- 


pell's  Case,  L.  H.  6,  Ch.  902;  In  re 
saime  Co.,  Allin's  Case,  L.  R.  16,  Eq. 
449 ;  James  v.  Woodruff,  2  Denio,  574; 
affi'g  s.C.  10  Paige  Ch.  540.  If,  at  the 
time  of  such  dissolution,  any  of  the 
stockholders  are  indebted  to  the  corpo- 
ration, whether  such  debts  are  due  and 
payable  immediately,  or  are  to  become 
due  at  a  future  day,  their  debts,  with  a 
rtbate  of  interest  if  payable  at  a  future 
time  without  interest,  must  first  be  ap- 
plied toward  or  in  part  payment  of  their 
distributive  shares.  Nor  can  the  owner 
in  such  a  case  assign  his  stock  to  a 
third  person,  so  as  to  give  the  latter  any 
^eater  or  other  interest  therein  than 
the  assignor  hiniself  had.  And  if  a 
party,  who  is  indebted  to  such  corpo- 
ration, while  he  is  so  indebted  buys 
stock  of  the  corporation,  which  is  but  a 
right  to  a  distributive  share  of  the 
funds,  he  Is  placed  in  the  same  situa- 
tion in  relation  to  his  right  to  such  dis- 
tributive share,  as  though  he  had  be- 
come the  owner  of  the  stock  at  the 
tirne  of  the  dissolution  of  the  corpora- 
tion. Ibid.  Members  of  an  unincor- 
porated company  can,  as  individuals, 
hold  property,  and  the  vote  of  the  com- 
pany, with  the  assent  of  each  member 
in  writing,  is  binding,  and  imparts  au- 
thority to  their  committee  to  dispose  of 
the  property.  When  personal  prop- 
erty belongs  to  the  members  of  a  volun- 
tary unincorporated  company,  if  a  mem- 
ber abandons  the  association  he  there- 
by abandons  Ms  interest  iii  the  prop- 


§  220 


AND  TRANSFER  OF  STOCK. 


r85 


§  220.  Refusal  of  corporation  to  permit  a  transfer  of  shares. 
— A  party  entitled  to  the  transfer  of  stock  may  maintain 
an  action  against  those  whose  duty  it  is  to  permit  the  trans- 
fer to  be  made  in  the  manner  prescribed,  and  who  refuse.^ 
As  between  the  seller  and  purchaser  of  stock,  the  transac- 
tion is  complete  upon  the  assignment  and  delivery  of  the 
certificate  with  the  power  to  transfer,  and  the  receipt  of 
payment ;  and  either  the  purchaser  or  seller  may  compel 
the  recording  of  the  transfer  on  the  books  of  the  corpora- 
tion, or  hold  it  liable  for  a  wrongful  refusal.^  The  by-laws 
of  a  corporation  required  certificates  of  stock  to  be  authen- 
ticated by  the  president.  The  certificates  stated  that  they 
were  transferable  only  at  the  office  of  the  corporation  by 
the  holders  or  their  attorney.  Stock  being  duly  assigned 
to  a  firm,  a  member  of  it  called  at  the  office  of  the  corpo- 
ration in  business  hours,  and  the  president  being  absent,  he 
showed  to  the  secretary  the  assignment  and  a  power  of 


erty,  and  those  who  remain  are  entitled 
to  such  interest.  Curtiss  v.  Hoyt,  19 
Conn.  154. 

'  Morgan  v.  Bank  of  North  America, 
8  Serg.  &  Rawle,  73  ;  Union  Bank  v. 
Laird,  2  Wheat.  390  ;  Rex  v.  Bank  of 
England,  Doug.  524;  Shipley  v.  Me- 
chanics' Bank,  10  Johns.  484 ;  People 
V.  Crockett,  9  Cal.  112;  Carroll  v. 
MuUanphy  Savings  Bank,  8  Mio.  App. 
249. 

^  Commercial  Bank  v.  Kortright,  22 
Wend.  348 ;  s.  C.  20  Id.  91 ;  Bank  of 
Utica  V.  Sinalley,  2  Cowan,  778  ;  N.  Y., 
etc.,  R.R.  Co.  V.  Schuyler,  34  N.  Y.  80 ; 
Chouteau  Spring  Co.  v.  Harris,  20  Mo. 
382  ;  Bait.,  etc.,  R.R.  Co.  v.  Sewell,  35 
Md.  238  ;  Bank  of  Am.  v.  Mclifeil,- 10 
Bush.  Ky.  54 ;  Johnson  v.  Laflin,  5 
Dillon,  65 ;  Purchase  v.  N.  Y.  Exch. 
Bank,  3  Robertson,  164 ;  Protection 
Life  Ins.  Co.  v.  Osgood,  93  111.  69; 
Merchants'  Nat.  Bank  v.  Richards,  6 
Mo.  App.  461 ;  Union  Building  Assoc. 


V.  Sendmeyer,  50  Pa.  St.  67 ;  Am. 
Building  Assoc,  v.  Sutton,  35  Id.  463  ; 
De  Comeau  v.  Guild  Farm  Oil  Co.,  3 
Daly,  218  ;  Noyes  v.  Marsh,  123  Mass. 
287 ;  Ross  V.  Union  Pacific  R.R.  Co., 
I  Woolworth,  26 ;  Case  v.  Bank,  100 
U.  S.  446  ;  Galbraith  v.  Building  Assoc, 
43  N-  J-  389 ;  Durham  v.  Monumental 
Silver  Mining  Co.,  9  Oregon,  41.  An 
assignee  of  stock  in  a.  domestic  corpo- 
ration can  insist  on  the  transfer  of  the 
stock  to  him  on  the  books,  though  he 
derives  his  title  through  a  foreign  ex- 
ecutor or  administrator.  Middlebrodk 
V.  Merchants'  Bank,  3  Keyes,  135.  It 
was  held  in  New  York  that  upon  the 
refusal  of  a  c6rporati6n  to  transfer 
shapes  by  reason  of  a  by-law  which  was 
not  in  the  articles  of  association,  the 
assignee  might  recover  the  value  of  the 
shares,  and  was  not  restricted  to  com- 
pelling an  actual  transfer.  Bank  of 
Attiea  v.  Manfs.,  etc..  Bank,  20  N.  Y. 
SOI. 
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attorney  from  the  assignor  to  the  assignees,  authorizing 
them  to  make  a  transfer  on  the  books  of  the  corporation, 
and  demanded  that  certificates  be  issued  in  the  names  of 
the  assignees.  The  secretary  declined  to  do  anything  in 
the  matter,  saying  that  it  was  the  president's  business.  Sub- 
sequently, on  the  same  day,  the  corporation  caused  the 
same  shai-es  to  be  attached  at  its  own  suit  against  the  as- 
signor, he  being  indebted  to  it.  It  was  held  that  a  by-law 
which  limited  the  transfer  of  stock  to  be  made  only  at  the 
office  of  the  corporation  personally  or  by  attorney,  with  the 
consent  of  the  president,  was  in  restraint  of  trade,  and  con- 
trary to  the  general  law  which  permitted  the  right  to  per- 
sonal property  to  be  transferred  in  various  other  ways  ;  that 
notice  to  the  secretary  was  sufficient  notice  to  the  corpora- 
tion ;  that  the  president  should  have  been  at  his  post  dur- 
ing business  hours,  and  the  corporation  was  not  entitled  to 
avail  itself  of  his  neglect  of  duty  in  its  defense  ;  that  it  was 
the  duty  of  the  corporation  to  transfer  the  shares  to  the 
plaintiffs,  and  it  was  bound  to  compensate  them  for  the  in- 
jury they  had  sustained  ;  and  that  the  measure  of  damages 
was  the  value  of  the  shares  at  the  time  of  the  refusal  to 
transfer,  with  interest  from  that  date.^  A.  bequeathed  forty 
shares  of  bank  stock  to  his  four  sons.  During  the  minority 
of  one  of  the  sons,  the  bank,  with  notice  of  the  will,  per- 
mitted the  transfer  of  thirty  shares  of  the  stock.  It  was 
held  that  the  bank  could  not  refuse  to  permit  a  transfer  of 
the  ten  remaining  shares  by  such  minor  son,  then  of  age, 
on  the  ground  that  a  debt  was  due  by  two  of  the  other 
sons,  who  were  of  age  when  the  transfer  of  the  thirty 
shares  was  permitted,  the  brothers  not  being  partners,  and 
each  being  entitled  to  one-fourth  of  the  forty  shares.^    It  is 


'  Sargent  v.  Franklin  Ins.  Co.,  8  Pick,  in  an  agreement  for  the  formation  of 

90 ;  S.  P.  Bond  v.  Mt.  Hope  Iron  Co.,  a  stock  corporation.     The  agreement 

99  Mass.  505.  provided  for  an  equal  division  of  the 

'  Presbyterian  Cong.  v.  Carlisle  Bank,  stock  among  the  three   incorporators. 

5  Pa.  St.  345.     A.,  B.,  and  C.   united  A.  and  B.  to  pay  in  a  certain  amount 
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not  a  defense  to  an  action  for  damages  against  a  corpora- 
tion for  refusing  to  permit  a  transfer  of  stock  that  the  cer- 
tificate was  assigned  for  an  illegal  consideration.^  Such 
refusal  amounts  to  a  conversion,  and  the  measure  of  dam- 
ages is  the  value  of  the  stock  or  its  highest  price  in  market 
at  any  time  after  demand  and  refusal.* 

An  early  decision  in  England  that  a  mandamus  will  not 
be  granted  to  compel  a  corporation  to  permit  a  transfer  of 
shares^  has  generally  been  followed  in  this  country/  but 


of  cash,  and  C.  to  give  his  notes  to  A. 
and  to  B.  individually  for  the  amount 
of  his  stock,  leaving  the  stock  itself  in 
their  hands  as  collateral.  C.  was  also 
to  give  his  services  as  superintendent 
for  a  certain  length  of  time  at  a  speci- 
fied salary.  After  the  corporation  was 
organized  and  work  begun,  C.  became 
partially  incapacitated  from  attending 
to  the  duties  of  superintendent.  The 
notes  to  A.  and  B.  were  never  given  or 
demanded.  The  corporation  having 
refused  to  issue  to  C.  his  share  of  the 
stock,  it  was  held  in  an  action  brought 
by  him  against  it,  that  the  three  were 
equally  interested  in  the  enterprise  as 
projectors,  and  that  the  rights  and  ob- 
ligations of  C.  stood  substantially  on 
the  same  footing  as  those  of  A.  and  B. ; 
that  upon  the  organization  of  the  cor- 
poration the  stock  and  the  right  to  con- 
trol the  corporate  affairs  inured  to 
him  as  well  as  to  them  ;  that  though 
there  were  some  conditions  and  re- 
strictions qualifying  his  right  to  receive 
the  stock,  the  same  was  the  case  with 
them ;  that  the  title  to  the  stock  and  to 
an  interest  in  the  business  was  derived 
from  the  character  of  each  as  a  stock- 
holder, and  from  the  original  articles  of 
association,  irrespective  of  those  con- 
ditions. The  court,  therefore,  decreed 
that  C.  was  entitled  to  one-third  of  the 
original  shares  of  the  capital  stock,  and 
to  all  increase,  profits,  and  dividends 
made  or  accrued  upon  the  one-third 


since  the  organization  of  the  corpora- 
tion, and  the  corporation  was  directed 
to  issue  the  stock  to  the  plaintiff. 
Chater  v.  San  Francisco  S.  R.  Co.,  19 
Cal.  219. 

'  Helm  V.  Swiggett,  12  Ind.  194.  See 
De  Comeau  v.  Guild  Farm  Oil  Co.,  3 
Daly,  218;  State  Ins.  Co.  v.  Sax,  2 
Tenn.  Ch.  507. 

''  Arnold  v.  Suffolk  Bank,  27  Barb. 
424;  Bridgeport  Bank  v.  N.  Y.  & 
N.  H.  R.R.  Co.,  30  Conn.  231 ;  Pink- 
erton  v.  Manchester,  etc.,  R.R.  Co.,  42 
N.  H.  424 ;  German  Union  Assoc,  v. 
Sendmeyer,  50  Pa.  St.  Or  the  amount 
paid  on  the  stock  as  dues  with  interest 
thereon  from  the  date  of  payment. 
North  Am.  Building  Assoc,  v.  Sutton, 
35  Pa.  St.  463. 

^  Rex  V.  Bank  of  England,  Douglass, 
524. 

*  Shipley  v.  Mechanics'  Bank,  10 
Johns.  484 ;  Fireman's  Ins.  Co.,  ex 
parte,  6  Hill,  243 ;  People  v.  Parker 
Vein  Coal  Co.,  10  How.  Pr.  543;  Am. 
Asylum  v.  Phoenix  Bank,  4  Conn.  172  ; 
Wilkinson  v.  Providence  Bank,  3  R.  I. 
22;  State  v.  Rombauer,  46  Mo.  155; 
Baker  v.  Marshall,  15  Minn.  177;  El- 
liot V.  Guerrero,  12  Nevada,  105; 
Stackpole  v.  Seymour,  127  Mass.  104; 
Wyman  v.  Am.  Powder  Co.,  8  Cush. 
168;  Protection  Life  Ins.  Co.  v.  Os- 
good, 93  111.  69;  Durham  v.  Monu- 
mental Silver  Mining  Co.,  9  Oregon, 
41 ;  Freon  v.  Carriage  Co.,  42  Ohio  St. 
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there  are  a  few  decisions  which  hold  the  contrary.^ 
"  Where  the  relator  merely  seeks  to  be  put  in  possession 
of  corporate  shares  which  have  an  ascertained  market  value, 
or  which  can  be  bought  in  the  market,  and  where  the  inci- 
dental rights  of  ownership  (such  as  eligibility  to  corporate 
offices  or  the  right  to  vote  at  corporate  meetings)  do  not 
depend  upon  the  ownership  of  the  specific  shares  which  are 
the  subject  of  dispute,  but  could  be  as  well  and  fully  en- 
joyed by  virtue  of  the  ownership  of  an  equal  number  of 
other  shares,  there  would  seem  to  be  no  occasion  to  resort 
to  the  extraordinary  remedy  of  mandamus.  The  damages 
which  the  relator  might  recover  in  an  action  at  common 
law  for  the  violation  of  his  right  Would  be  exactly  meas- 
ured by  the  sum  of  money  which  it  had  cost  him  or  would 
have  cost  him  to  obtain  the  same  right  in  another  waj, 
iia'mely,  by  purchase  ;  that  is  to  say,  with  the  amount  in 
money  of  the  market  value  of  the  shares  in  dispute,  they 
could  be  replaced."  *  A  corporation  being  a  trustee  to  a 
certain  extent  of  the  stockholders,  and  having  in  its  cus- 
tody the  primary  evidence  of  title  to  the  stock,  it  may 
rightfully  demand  proof  of  authority  to  make  a  transfer 
before  it  permits  it  to  be  done.^  "The  officers  of  the 
cotnpany  ate  the  custodian's  of  its  stock-books,  and  it  is 
their  duty  to  see  that  all  transfers  of  shares  are  properly 
made  either  by  the  stockholders  themselves  or  by  persons 
having  authority  from  them.  If,  upon  the  presentation  of 
a  certificate  for  transfer,  they  are  at  all  doubtful  of  the 
identity  of  the  party  offering  if  with  its  owner,  or  if  not 


30 ;  Lamphere  v.  Grand  Lodge,  etc..  Murphy,  195  ;  Green  Mt.,  etc,  t,  Co. 

(rf  United  Workmen,  47  Mich.  429;  v.  Bulla,  45  Ind.  i ;  People  v.  Crockett, 

State  V.  Warren  Foundry,  etc.,  Co.,  3a  9  Cal.  112;  Townsend  v.  Mclvor,  2  S.  C. 

N.  J.  439 ;  State  v.  People's  Building  25  ;  Campbell  v.  Morgan,  4  III.  App.  105,. 

Assoc,  43  Id.  389;  Birmingham  Fire  'Ames,  J.,  in  Murray  v.  Stevens, 

Ins.  Co.  V.  Com.,  92  Pa.  St.  73.    See  no  Mass.  95.      See  Strasburg  R.R. 

Johnson  v.  Laflin,   103  U.  S.  800;  5  Co.  Vj  Echternacht,  21  Pa,  St.  320. 

Dillon,  65.  '  Bayard  v.  Farmers',  etc..  Bank,  53 

'  Cooper  V.  Swamp    Canal   Co.,  2  Pa.  St.  332. 


§  2  20  AND   TRANSFER   OF   STOCK.  1 89 

satisfied  of  the  genuineness  of  a  power  of  attorney  pro- 
duced, they  can  require  the  identity  of  the  party  in  the  one 
case  and  the  genuineness  of  the  document  in  the  other  to 
be  satisfactorily  established  before  allowing  the  transfer  to 
be  made."  ^  B.,  as  trustee,  held  a  certificate  for  shares  of 
stock  in  a  corporation.  By  order  of  court  he  was  removed 
from  his  trusteeship  and  a  master  transferred  the  stock  on 
the  books  of  the  corporation  to  B.'s  successor.  Subse- 
quently, an  innocent  purchaser  of  the  certificate  which  B. 
had  held  as  trustee  presented  it  to  the  corporation  and  de- 
manded that  the  stock  which  it  represented  should  be  trans- 
ferred to  him.  It  was  held  that  he  could  not  maintain  an 
action  against  the  corporation  unless  he  could  show  that 
before  the  transfer  of  the  stock  by  the  master  the  person 
from  whom  he  claimed  had  acquired  from  B.  a  title  to  it 
which  was  good  as  against  B.'s  successor,  the  usage  of 
banks  and  brokers  to  advance  money  upon  and  to  buy 
and  sell  on  the  faith  of  such  paper,  to  the  contrary  not- 
withstanding.^ 

An  action  against  a  corporation  for  refusing  to  issue  or 
transfer  stock  is  a  convenient  common  law  remedy  to  ob- 
tain compensation  in  damages  in  lieu  of  a  proceeding  in 
equity  for  specific  performance.  Where  equity  has  juris- 
diction, courts  have  not  only  decreed  that  certificates  of 


'  Telegraph   Co.  v.    Davenport,  97  obtained  by  a  purchaser,  there  must 

U.  S.  369;  Keppel  v.  Petersburg  R.R.  have  been  some  act  or  declaration  in- 

Co.,  Chase's  Decisions,  167.     See  Cen-  dicating  an  authorization  of  the  use  of 

tral  R.R.  Co.  v.   Ward,  37  Ga.  515;  their  names  by  which  the  corporation 

Nutting  V.  Thomason,  46  Id.  34 ;  Ma-  was  misled,  or  a  subsequent  approval 

chinists'  Nat.  Bank  v.  Field,  126  Mass.  of  the  use  of  their  names  by  accepting 

345.      To   create  an  estoppel  against  the  money  received  for  the  stock  with 

minors  on  account  of  the  negligence  knowledge  of  the  transfer.    Ibid.,  per 

oftheirguardian  in  keeping  their  certifi-  Field,  J.  See  Pratt  v.  Taunton  Manf. 

cates  of  stock  whereby  they  were  pur-  Co.,  123  Mass.  no;  Machinists'  Nat. 

loined  and  the  names  of  the  minors  Bank  v.  Field,  supra. 
forged  to  a  blank  form  of  transfer  and        "^  Sprague  v.  Cockero  Manf.  Co.,  10 

power  of  attorney,  and  a  transfer  of  the  Blatchf.  173. 
stock  on  the  books  of  the  corporation 
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Stock  should  be  issued  or  transferred,  but  the  payment  of 
accrued  dividends.^ 

§  221.  Fraudulent  transfer  of  shares. — The  power  with 
which  a  corporation  is  clothed,  as  the  custodian  of  the  stock- 
books,  to  protect  the  rights  of  its  shareholders,  is  a  trust 
placed  in  its  hands  for  the  care  of  individual  interests. 
Like  every  other  trustee  it  is  bound  to  execute  the  trust 
with  proper  diligence,  and  is  responsible  for  any  injury  sus- 
tained by  its  negligence  or  misconduct.*  If  it  improperly 
permit  shares  of  its  stock  to  be  transferred  upon  a  forged 
power  of  attorney,  it  is  bound  to  issue  new  certificates  to 
the  rightful  owner,  and  account  to  him  for  dividends;  or, 
if  it  has  no  stock  which   it  can  transfer  to  such  rightful 


'  Bait.  Passenger  R.R.  Co.  v.  Sewell, 
35  Md.  238  ;  Chew  v.  Bank  of  Bait.,  14 
Id.  299.  See  White  v.  Schuyler,  i 
.  Abb.  Pr.  N.  S.  300 ;  Buckmaster  v. 
Consumers'  Ice  Co.,  5  Daly,  313;  Mid- 
dlebrook  v.  Merchants'  Bank,  41  Barb. 
481  ;  27  How.  Pr.  474;  3  Abb.  Decis. 
295  ;  Hill  V.  Bank  of  Rockingham,  44 
N.  H.  567;' Sibley  v.  Quinsigamond 
Nat.  Bank,  133  Mass.  515;  DriscoU  v. 
West  Bradley,  etc.,  Manf.  Co.,  59  N. 
Y.  96 ;  Cushman  v.  Thayer  Manf.  Co., 
76  Id.  365  ;  Dayton  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank,  37  Ohio  St.  208 ; 
Freon  v.  Carriage  Co.,  42  Id.  30; 
Johnson  v.  Brooks,  93  N.  Y.  337 ; 
Miss.,  etc,  R.R.  Co.  v.  Cromwell,  91 
U.  S.  643;  Draper  v.  Stone,  71  Me. 
17s  ;  Coles  V.  Whitman,  10  Conn.  121 ; 
Leach  v.  Fobes,  1 1  Gray,  506 ;  Bissell 
V.  Farmers',  etc.,  Bank,  5  McLean,  495  ; 
Treasurer  v.  Com.  Mining  Co.,  23  Cal. 
390 ;  Ashe  v.  Johnson,  2  Jones  N.  C. 
Eq.  155.  See;  Ferguson  v.  Wilson,  L. 
R.  2,  Ch.  87.  "  It  is  easy  to  see  that  a 
party  may  become  the  owner  or  pur- 
chaser of  stock  in  a  corporation  which 
he  desires  to  hold  as  a  permanent  in- 
vestment, which  may  be  at  the  time  of 
but   little  value,  in   fact  without  any 


market  value  whatever,  and  its  real 
worth  may  consist  in  the  prospective 
rise  which  the  owner  has  reason  to  an- 
ticipate will  follow  from  facts  within 
his  knowledge.  To  say  that  the  holder 
shall  not  be  entitled  to  the  stock  be- 
cause the  corporation,  without  any  just 
reason,  refuses  to  transfer  it,  and  that 
he  shall  be  left  to  pursue  the  remedy 
in  an  action  for  damages  in  which  he 
can  recover  only  a  nominal  amount, 
would  establish  a  rule  which  must  work 
great  injustice  in  many  cases,  and  con- 
fer a  power  on  corporate  bodies  which 
has  no  sanction  in  the  law.  A  court  of 
equity  will  enforce  a  specific  perform- 
ance on  a  contract  for  the  sale  of  real 
estate  and  compel  the  execution  of  a 
deed  by  the  vendor  to  the  vendee,  al- 
though an  action  at  law  may  be 
brought  to  recover  damages  for  the 
breach  of  the  contract.  Such  a  case 
bears  a  striking  analogy  to  the  one 
now  presented,  and  the  same  principle 
is  manifestly  applicable  where  the  rem- 
edy at  law  is  inadequate  to  furnish  the 
proper  relief."  Miller,  J.,  in  Cush- 
man V.  Thayer  Manf.  Co.,  76  N.  Y.  365. 
'  Lowry  v.  Commercial,  etc..  Bank, 
Taney's  Decis.  310. 
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owner,  it  may  be  compelled  to  pay  him  the  value  of  the 
shares. ■•  There  may  be  no  actual  fault  on  the  part  of  the 
corporation,  yet  the  principle  results  from  the  justice  and 
expediency  in  such  transactions  of  casting  the  loss  on  those 
who  can  best  provide  against  it.^  Certificates  of  stock  were 
issued  by  a  railroad  company  to  V.  in  1854,  who  appeared 
on  the  books  of  the  company  as  the  owner  of  the  stock. 
In  the  same  year  V.  sold  the  stock  to  F.  and  delivered  to 
him  the  certificates  with  blank  powers  of  attorney  to  en- 


'  Pollock  V.  Nat.  Bank,  7  N.  Y.  (3 
Seld.)  274  ;  Hamilton  v.  Cent.  Ohio, 
etc.,  R.R.  Co.,  44  Md.  551;  Pratt  v. 
Taunton  Copper  Manuf.  Co.,  123  Mass. 
no;  March  v.  Eastern  R.R.  Co.,  43 
N.  H.  515;  Telegraph  Co.  v.  Daven- 
port, 97  U.  S.  369  ;  B.  &  A.  R.R.  Co. 
V.  Richardson,  18  Cent.  L.  J.  92,  Supm. 
Ct.  of  Mass.  Where  a  purchaser  is 
informed  by  a  certificate  under  the  seal 
of  the  corporation  that  the  holder  is 
entitled  to  so  much  stock  which  can  be 
transferred  on  the  books  of  the  corpo- 
ration in  person  or  by  attorney  when 
the  certificate  is  surrendered  and  not 
otherwise,  this  is  a  notification  to  all 
persons  interested  that  whoever  in  good 
faith  buys  the  stock  and  produces  to 
the  corporation  the  certificate  regularly 
assigned  with  power  to  transfer,  is  en- 
titled to  have  the  stock  transferred  to 
him  ;  and  it  assures  the  holder  that  the 
corporation  will  not  transfer  the  stock 
to  any  one  not  in  possession  of  the  cer- 
tificate. If,  therefore,  a  corporation  al- 
lows its  stock  to  be  transferred  to  other 
parties  while  the  certificate  is  in  the 
hands  of  a  bona  fide  holder,  it  is  guilty 
of  a  breach  of  corporate  duty  for  which 
it  will  be  liable  to  the  injured  party. 
Bank  v.  Lanier,  11  Wall.  369  ;  N.  Y.  & 
N.  H.  R.R.  Co.  V.  Schuyler,  34  N.  Y. 
30.  Shares  of  the  Bank  of  England 
were  transferred  on  the  books  of  the 
bank  under  a  forged  power  of  attorney. 
In  a  suit  against  the  bank  by  the  real 


owner  to  recover  dividends  on  the  stock, 
it  was  held  that  the  plaintiff  was  still 
the  legal  holder  and  entitled  to  the 
dividends.  "  But  neither  can  the  bank 
refuse  to  pay  the  dividends,"  said  the 
court,  "  to  those  who  purchased  the 
stock  transferred  to  them  under  the 
forged  power.  You  cannot  look  fur- 
ther, nor  is  it  the  practice  even  to  at- 
tempt to  look  further  than  the  bank 
books  for  the  title  of  the  person  who 
proposes  to  transfer  to  you."  Davis  v. 
Bank  of  England,  2  Bingham,  393.  If 
the  holder  of  shares  of  stock  fills  up 
an  assignment  on  the  back  of  the  cer- 
tificate to  transfer  only  a  portion  of  the 
shares,  and  uses  due  caution  in  his 
mode  of  doing  so,  and  the  corporation 
by  its  duly  authorized  officer,  the  as- 
signment having  been  altered,  transfers 
all  of  the  shares  through  carelessness, 
the  corporation  will  be  liable  to  make 
good  the  difference  to  the  original  hold- 
er. Sewall  V.  Boston  Water  Power 
Co.,  4  Allen,  277.  Under  the  statutes 
of  Massachusetts,  a  contract  for  the 
sale  or  transfer  of  shares  of  stock, 
when  the  contractor  at  the  time  of 
making  the  contract  is  not  the  owner 
or  assignee  of  the  stock,  nor  authorized, 
by  the  owner  or  assignee,  or  by  his 
agent,  to  make  the  sale  or  transfer,  is 
void.    Barret  v.  Mead,  10  Allen,  337. 

'  Chew  V.  Bank  of  Bait.,  14  Md.  300  ; 
N.  Y.  &  N.  H.  R.R.  Co.  v.  Schuyler, 
supra. 
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able  him  to  have  the  stock  transferred  upon  the  books  of 
the  company.  The  certificates  were  mislaid  by  F.,  and  they 
were  not  found  until  1871,  after  his  death.  In  the  mean- 
while, in  1863,  the  board  of  directors  of  the  company,  on 
the  application  of  V.,  issued  to  B.  new  certificates  of  stock, 
on  the  supposition  that  the  original  certificates  had  been 
lost  by  V.  On  the  application  of  the  administrators  of  F. 
for  the  transfer  of  the  stock  to  their  names,  and  for  an  ac- 
count of  the  dividends  which  had  been  declared  on  the 
stock,  it  was  held  that  the  issue  of  these  certificates,  and  the 
transfer  of  the  stock  on  which  they  were  founded,  was  a 
breach  of  the  duty  the  company  owed  to  F.  as  the  holder  of 
the  original  certificates,  and  rendered  it  liable  to  replace  the 
stock,  or  to  account  for  its  value ;  but  that  until  the  com- 
pany had  notice  of  the  transfer  of  the  certificates  to  F.,  it 
was  justified  in  paying  the  dividends  to  V.  or  his  assignee.* 
A  bank  received  in  good  faith  from  C,  as  security  for  a 
loan,  what  purported  to  be  two  hundred  shares  of  railroad 
stock,  but  which  had  been  fraudulently  altered  by  him 
from  two  shares,  for  which  the  certificate  was  in  fact  orig- 
inally given.  Afterward,  upon  the  payment  by  C.  to  the 
bank,  he  received  his  memorandum  of  indebtedness,  and 
the  cashier  of  the  bank,  for  the  purpose  of  restoring  the 
collateral  to  C,  returned  to  him  the  fraudulent  certificate 
with  the  usual  printed  form  of  transfer  on  the  back  signed 
by  the  cashier.  About  two  weeks  after  the  surrender  by 
the  bank  of  this  certificate  to  C,  M.  loaned  him  twenty- 
five  thousand  dollars  on  call  with  interest,  and  received 
from  him  in  good  faith  the  fraudulent  certificate,  supposing 
it  to  be  genuine,  the  signature  of  the  cashier  being  well 


'  Cleveland,  etc.,  R.R.  Co.  v.  Rob-  365 ;    Brisbane  v.   Del.,  Lackawanna, 

bins,  35  Ohio  St.  483.    See  Strange  v.  etc.,  R.R.  Co.,  25  Hun,  438 ;  94  N.  Y. 

Houston,  etc.,  R.R.  Co.,  53  Texas,  162;  204;  Factors',  etc.,  Ins.  Co.  v.  Marine, 

Bank  v.  Lanier,  11  Wall.  369;  Hoi-  etc.,  Co.,  31  La.  Ann.  149;  Moores  v. 

brook  V.  N.  J.  Zinc  Co.,  57  N.  Y.  616 ;  Citizens'  Nat.  Bank,  in  U.  S.  156. 
Cushman  v.  Thayer  Manuf.  Co.,  76  Id. 
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known  to  M.  A  day  or  two  after  the  money  was  loaned,  the 
fraud  first  became  known  to  M.  and  the  bank,  and  he  there- 
upon notified  the  bank  that  he  should  hold  it  responsible. 
It  was  held  that  the  bank,  by  signing  the  blank  transfer, 
so  far  warranted  the  genuineness  of  the  certificate,  that  it 
was  estopped  from  setting  up  the  forgery  as  a  defense  to 
an  action  brought  by  M.  against  the  bank  to  recover  the 
amount  of  his  loss.^ 

The  transfer  agent  of  a  corporation  in  allowing  transfers 
acts  within  the  scope  of  his  official  power,  and  his  knowl- 
edge and  fraud  (if  there  be  fraud)  is  the  knowledge  and 
fraud  of  the  corporation. **  Where  shares  of  stock  in  a  cor- 
poration were  confiscated  during  the  American  Rebellion 
by  the  Confederate  government,  and  sold  to  bona  fide  pur- 
chasers, it  was  held  that  the  confiscation  and  sale  being  il- 
legal and  void,  the  original  owner  was  entitled  to  have  the 
outstanding  certificates  delivered  up  and  cancelled.^     Al- 


'  Mathews  v.  Mass.  National  Bank, 
Holmes  C.  C.  396.  See  Strange  v. 
Houston,  etc.,  R.R.Co.,  53  Texas,  162. 

"  Bridgeport  Bank  v.  N.  Y.  &  N.  H. 
R.R.  Co.,  30  Conn.  231. 

'  Dewing  v.  Perdicaries,  96  U.  S.  193. 
In  this  case,  it  appeared  that,  at  the 
beginning  of  the  American  civil  war, 
the  Charleston  Gas  Light  Company 
was  a  corporation  in  South  Carolina,  and 
that  a  part  of  the  stock  of  the  company 
was  held  by  citizens  of  other  States ; 
that,  pursuant  to  a  law  of  the  Confed- 
erate States,  and  an  order  of  the  Con- 
federate District  Court  for  the  District 
of  South  Carolina,  a  number  of  the 
shares  of  the  company  were  seques- 
trated and  sold  at  public  auction  for 
the  alleged  reason  that  they  belonged  to 
"  alien  enemies."  Of  this  stock  the 
complainant  owned  several  hundred 
shares,  and  the  defendants  were  pur- 
chasers at  the  sale,  or  the  assignees  of 
purchasers.  The  Confederate  authori- 
VOL.  II.— 13 


ties  required  the  company  to  erase  from 
its  stock-book  the  names  of  the  loyal 
owners.to  insert  those  of  the  purchasers, 
and  to  issue  stock  certificates  to  the 
latter,  the  company  acting  under  du- 
ress. The  complainant  prayed  that  the 
sale  might  be  vacated,  that  the  out- 
standing certificates  issued  to  the  pur- 
chasers and  their  assignees  might  be 
declared  invalid,  and  ordered  to  be  de- 
livered up  and  cancelled ;  that  the 
claimants  might  be  enjoined  from  trans- 
ferring or  selling  the  shares,  and  from 
bringing  suits  to  effect  such  transfers, 
or  for  dividends  ;  and  that  the  company 
might  be  enjoined  from  allowing  such 
transfers,  from  issuing  new  certificates, 
and  from  paying  dividends  on  the 
shares  of  those  parties.  It  was  held 
that  the  order  of  sequestration,  the 
sale,  the  transfer,  and  the  new  certifi- 
cates, were  all  void  ;  that  the  suit  was 
well  brought  by  the  complainant,  and 
that  the  purchasers  or  their  assignees 
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though  a  corporation  is  bound  to  proper  vigilance  and  care 
that  its  stockholders  be  not  injured  by  unauthorized  trans- 
fers of  their  stock,  yet  where  one  of  two  innocent-  parties 
is  to  suffer  from  the  tortious  act  of  a  third,  he  who  gave 
the  aggressor  the  means  of  doing  the  wrong  must  alone 
bear  the  consequences  of  the  act.  Where,  therefore,  the 
owner  of  stock  placed  the  certificates  with  the'  blank 
powers  in  the  hands  of  an  agent  who  fraudulently  trans- 
ferred them  to  an  innocent  third  party,  it  was  held 
that  the  corporation  was  not  liable  for  the  loss.'  A  suit 
was  brought  by  a  bank  to  make  the  president  and  direct- 
ors of  an  expired  corporation  responsible  for  alleged  negli- 
gence in  the  settlement  of  the  affairs  of  the  corporation 
and  the  distribution  of  its  assets,  on  the  ground  that  the 
complainant  was  the- holder  of  an  outstanding  certificate  of 
stock  under  an  assignment,  but  without  a  transfer  on  the 
books,  or  notice  to  the  corporation  or  to  the  defendants 
that  the  complainant  held  the  stock.  The  defendants  acted 
officially  as  trustees  of  the  expired  corporation  to  settle  its 
affairs  under  the  powers  conferred  by  law,  and  in  doing  so 
made  their  distribution  according  to  the  record  of  the  cor- 
poration which  exhibited  the  membership.  It  was  held 
that  as  the  loss  of  the  bank  was  attributable  to  its  own 
negligence^,  the  defendants  were  not  liable.^  B.  L.  &  Co. 
loaned  to  M.,  agent  of  the  firm  of  D.  &  Q.,  one  thousand 
dollars,  to  be  returned  in  thirty  days,  and  took  M,'s  note 
therefor,  and,  as  collateral  security,  two  hundred  shares  of 
the  capital  stock  of  the  Howard  Fire  Insurance  Company 
which  in  fact  belonged  to  D.,  whose  name  had  been  forged 
to  the  assignments  of  the  certificates.  These  certificates 
were  sent  to  the  insurance  company  with  a  request  that 
they  should  be  cancelled,  others  be  issued  in  lieu  thereof  to 

had  no  right  to  indemnity  as  against  Pa.  St.  80.     See  Machinists'  Nat.  Bank 

the  company.     See  Keppel  v.  Peters-  v.  Field,  126  Mass.  345. 

burg  R.R.  Co.,  Chase's  Decisions,  167.  '  Bank  of  Commerce's  Appeal,  73  Pa. 

'  Pennsylvania  R.R.  Co.'s  Appeal,  86  St.  59. 
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B.  L.  &  Co.,  and  the  stock  be  transferred  to  them,  which 
was  done.  About  a  month  afterward  D.  &  Q.  failed,  and 
notice  was  given  to  the  insurance  company  and  to  B.  L.  & 
Co.  that  D.'s  name  on  the  certificates  was  a  forgery.  D.'s 
assignee  in  bankruptcy  filed  a  bill  against  the  insurance 
company  and  B.  L.  &  Co.  to  compel  the  latter  to  deliver 
up  the  certificates  issued  to  them,  and  the  company  to 
issue  new  ones  to  the  complainant.  It  was  held  that  the 
insurance  company  having  issued  the  stock  upon  the 
forged  name  to  B.  L.  &  Co.,  who  had  before  treated  it 
as  genuine,  and  to  that  extent  misled  the  insurance  com- 
pany, B.  L.  &  Co.  could  not  hold  the  company  account- 
able for  the  loss  incurred  by  their  own  error,  unless  they 
could  make  it  appear  that  they  might  have  avoided  the 
loss  except  for  the  negligence  or  oversight  of  the  insurance 
company,  and  that  any  negligence  on  the  part  of  the  latter 
would  not  render  it  answerable,  unless  that  was  the  proxi- 
mate cause  of  the  loss.^ 

If  the  transfer  is  made  by  an  executor  as  such,  it  is  notice 
that  there  is  a  will,  and  in  those  States  where  a  will  of  real 
or  personal  property  is  required  to  be  recorded,  the  corpo- 
ration is  required  to  take  notice  of  the  will,  and  is  charge- 
able, to  the  same  extent  as  if  it  had  actually  read  the  will ; 
and  the  corporation  will  be  liable  to  a  cestui  que  trust 
whose  stock  is,  by  means  of  the  transfer,  converted  by  the 
executor  to  his  own  use.^  When  a  corporation  whose 
stock  is  required  to  be  transferred  on  its  books,  permits  a 
transfer  to  be  made  by  an  executor,  trustee,  or  guardian  of 
stock  held  by  him  in  a  fiduciary  capacity,  for  purposes 
other  than  such  trust,  of  which  the  corporation  has  knowl- 
edge, it  will  be  deemed  in  equity  a  constructive  trustee  of 
the  stock  thus  wrongfully  conveyed,  and  be  compelled  to 


'  Brown  v.  Howard  Fire  Ins.  Co.,, 42  '  Lowry  v.  Commercial,  etc.,  Bank, 
Md.  384.  See  Hambleton  v.  Central  Taney's  Decis.  310.  See  Weyer  v. 
Ohio  R.R.  Co.,  44  Md.  551.  Second  Nat.  Bank,  57  Ind.  198. 
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make  it  good.^  A  trustee  under  a  marriage  settlement  in- 
vested a  portion  of  the  trust  funds  in  the  stock  of  a  manu- 
facturing corporation,  and  afterward  committed  a  breach 
of  trust  by  transferring  the  certificates  to  various  persons 
by  transfers  absolute  in  form,  but  in  fact  as  collateral  secu- 
rity for  his  own  debts.  The  certificates  thus  assigned  were 
surrendered  to  the  corporation,  and  new  ones  issued  by  it 
to  the  assignees.  The  trustee  having  died,  and,  under  a 
power  contained  in  the  instrument,  another  been  appointed 
in  his  place,  it  was  held,  on  a  bill  in  equity  filed  by  the 
latter,  that  the  corporation  was  liable  on  the  ground  that  it 
had  notice  that  the  original  holder  of  the  stock  was  a  trustee, 
and  of  the  name  of  his  cestui  que  trust,  and  had  issued  the 
new  certificates  without  making  any  inquiry  whether  his 
trust  authorized  him  to  make  a  transfer.*     So  where  a  cer- 


'  Perry  on  Trusts,  sec.  242 ;  Stewart 
V.  Firemen's  Ins,  Co.,  53  Md.  564.  In 
the  absence  of  fraud  or  collusion  on 
the  part  of  the  corporation,  the  mere 
transfer  of  stock  on  the  books  to  the 
purchaser  of  it,  by  direction  of  the  ad- 
ministrator, will  not  render  the  cor- 
poration liable  as  a  guarantor  or  war- 
rantor of  the  vendor's  title  to  the  stock. 
The  purchaser  of  the  stock  must  look 
to  him  from  whom  he  purchased  it. 
Nutting  V.  Thomason,  46  Ga.  34 ;  Cen- 
tral R.R.,  etc.,  Co.  V.  Ward,  37  Id. 

S'S- 

'  Loring  V.  Salisbury  Mills,  125  Mass. 
138.  In  equity,  the  corporation  is 
bound  to  protect  the  title  of  a  cestui 
que  trust  under  a  trust  of  its  stock  de- 
clared upon  its  books,  against  the  exer- 
cise of  powers  forbidden  by,  or  incon- 
sistent with,  the  nature  and  terras  of 
the  trust.  "  The  declaration  upon  its 
books  carries  at  the  same  time  the 
force  of  notice  of  the  trust,  and  of  an 
acceptance  of  a  certain  undefined  re- 
sponsibility connected  with  it.  To  de- 
fine that  responsibility,  recoursemust 


be  had  to  the  nature  of  the  legal  duties 
incident  to  its  relation  to  its  stock- 
holders. The  legal  duty  of  the  corpo- 
ration to  assure  the  title  of  its  stock- 
holder is  molded  to  conform  to  the 
state  of  relations  between  the  trustee 
of  stock  and  the  cestui  que  trust.  The 
corporation  is  not  simply  the  custo- 
dian of  the  technical  title  of  the  stock- 
holder, but  of  the  subsistence  of  what 
the  stock  represents  for  the  purpose  of 
beneficial  enjoyment  by  the  stockholder. 
As  the  duty  of  the  corporation  is  com- 
mensurate with  the  right  of  the  stock- 
holder to  the  full  beneficial  enjoyment 
of  that  which  is  represented  by  the 
stock,  it  would  follow  that  where  the 
legal  title  and  the  beneficial  right  to 
the  stock  are  in  different  persons,  the 
duty  of  the  corporation  would  extend 
to  the  protection  of  both.  The  legal 
duty  of  the  corporation  having  thus  be- 
come molded  to  conform  to  the  state 
of  relations  between  the  parties  to  a 
trust  of  stock,  it  is  manifest  that  the 
corporation  is  to  be  regarded  as  so  far 
a  privy  to  the  trust  that  any  act  on  its 
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tificate  of  stock  is  issued  to  a  guardian  in  his  official  capacity, 
and  it  is  expressed  on  the  face  of  the  certificate  that  he 
holds  it  as  guardian  of  certain  minors  named,  the. certificate 
is  notice  to  the  corporation,  and  to  one  who  would  be  a 
purchaser ;  and  if  it  is  assigned  wrongfully,  the  duly  ap- 
pointed successor  of  the  guardian  will  be  entitled  to  have 
the  shares  transferred  to  him,  though  he  cannot  present  the 
original  certificates  to  be  cancelled.^  But  a  person  who  re- 
ceives stock  in  good  faith,  for  a  valuable  consideration,  and 
without  notice  of  a  trust,  acquires  a  good  title  to  the  stock, 
though  it  may  have  previously  been  transferred  by  a  trustee 
in  fraud  of  his  trust.  The  purchaser  is  not  bound  to  ex- 
amine the  books  of  the  corporation  in  search  of  the  validity 
of  former  assignments.* 

On  a  bill  in  equity  brought  by  a  national  bank  to  com- 
pel the  surrender  and  cancellation  of  a  certificate  of  shares 
which  have  been  fraudulently  obtained,  it  appeared  that 
the  certificate,  with  a  forged  assignment  and  power  to  trans- 
fer indorsed  upon  it,  was  taken  to  a  broker  for  sale,  who 
caused  it  to  be  sold  at  auction,  the  purchaser  not  seeing  it 
or  knowing  to  whom  it  had  belonged  ;  that  the  certificate 


part  tending  to  defeat  the  object  of  the  or  its  equivalent  in  value.  Albert  v. 
trust,  will  subject  it  to  proceedings  un-  Savings  Bank,  2  Md.  1 59 ;  Brewster  v. 
dertaken  for  the  administration  of  the  Sime,  42  Cal.  139. 
trust."  Magwood  v.  Railroad  Bank,  5  1  Atkinson  v.  Atkinson,  8  Allen,  15. 
Rich.  S.C.  379,  perWlLLARD,  J.  When  Previous  to  the  statute  of  Massachu- 
stock  standing  in  the  name  of  trustees  setts  of  1817  which  prohibited  guardi- 
is  transferred  by  them,  their  mere  des-  ans  from  selling  stock  of  their  ward 
ignation  as  trustees  without  a  specifi-  without  a  license  from  a  judge  of  pro- 
cation  of  the  trust,  or  designation  of  bate,  the  guardian  of  a  person  «o«C(?»z- 
the  cestui  que  trust,  could  not  give  the  pos  mentis  had  a  general  authority  to 
officer  charged  with  the  custody  of  the  sell  such  property  of  his  ward,  and, 
records  of  the  stock  any  information  as  though  he  did  so  improperly,  a  bona  fide 
to  the  object  and  purposes  of  the  trust,  purchaser  would  have  a  good  title.  Ellis 
and  consequently  there  would  not  be  v.  Essex  Merrimac  Bridge,  2  Pick.  243. 
such  knowledge  on  the  part  of  the  cor-  '  Salisbury  Mills  v.  Townsend,  109 
poration,  or  neglect  of  duty  on  that  of  Mass.  115;  Stone  v.  Hackett,  12  Gray, 
its  officers,  as,  in  case  of  a  wrongful  227.  See  Cohen  v.  Gwynn,  4  Md.  Ch. 
transfer  by  the  trustees,  to  make  the  357  ;  Farmers',  etc..  Bank  v.  Wyman, 
corporation  liable  to  restore  the  stock,  5  Gill,  336. 
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being  presented  by  the  broker  to  the  bank,  a  transfer  was 
duly  made  to  ;the  auctioneers  and  a  new  certificate  issued  to 
them ;  that  they  delivered  the  new  certificate  to  the  pur- 
chaser properly  indorsed  with  an  assignment  and  power  to 
transfer  ;  and  that  neither  the  broker,  auctioneers,  nor  pur- 
chaser had  any  knowledge  of  the  forgery.  It  was  held  that 
the  bank  was  not  entitled  to  relief.  The  court  said  that 
the  bank  had  no  right  to  compel  the  purchaser,  rather  thaai 
any  other  stockholder,  to  give  up  his  certificate,  and  there- 
by assume  the  responsibility  of  its  own  illegal  act  in  issuing 
a  greater  number  of  shares  than  the  law  authorized  ;  that 
the  auctioneers  were  equally  protected  by  the  certificate 
issued  to  them  by  the  bank  ;  and  that  if  the  broker,  by  rea- 
son of  his  having  presented  to  the  bank  the  forged  power 
of  attorney  upon  which  the  new  certificate  was  issued,  was 
liable  to  the  bank  in  any  form  (of  which  the  court  gave  no 
opinion),  the  bank  had  an  adequate  remedy  against  him 
by  an  action  at  law.^  Parties  who  have  received  transferrs 
or  certificates  of  spurious  stock  from  the  transfer  agent  of 
a  corporation  without  knowledge  or  ground  of  suspicion  of 
fraud  or  irregularity,  and  have  advanced  money  thereon, 
are  entitled  to  recover  damages  against  the  corporation. 
And  the  holder  of  certificates  of  stock  valid  when  they 
were  issued,  with  an  assignment  and  power,  on  which  he 
has  advanced  money,  may  recover  damages  against  the  cor- 
poration when  such  certificates  have  been  rendered  of  no 
value  by  its  allowance  of  transfers  on  the  books  without 
requiring  a  surrender  of  the  certificates.''  Shares  of  stock 
which  have  been  transferred  by  an  instrument  absolute  in 
its  terms,  may  be  redeemed  upon  parol  proof  that  in  reality 
the  transfer  was  made  only  as  collateral  security  for  a  debt.' 


'  Machinists'  Nat.  Bank  v.  Field,  126  Schuyler,  38  Barb.  534.    See  Hubbell 

Mass.  345.      See  Brown  v.  Howard  v;.  Meigs,  50  N.  Y.  480 ;   Douglas  v. 

Fire  Ins.  Co.,  42  Md.  384.  Merceles,  25  N.  J.  Eq.  144. 

'  New  York  &  N,  H.  R.R.  Co,  v.        *  Newton  v.  Fay,  10  Allen,  505. 
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Hypothecation  of  stock,  accompanied  with  a  transfer  on 
the  books  of  the  corporation  to  a  lender,  to  secure  the  pay- 
ment of  the  loan,  is  a  pledge  and  not  a  mortgage.  There 
is  nothing  in  the  instrument  to  work  a  forfeiture  of  the 
right  to  redeem,  or  otherwise  defeat  it,  except  by  a  lawful 
sale  under  the  power  expressed  in  the  paper  ;  and  an  agree- 
ment that  the  lender  may  sell  without  notice,  does  not  au- 
thorize him  to  do  so  without  a  demand  of  payment.^ 

Where  a  bill  charges  that  certain  shares  of  stock  have 
been  colorably  and  without  consideration  transferred  for 
the  purpose  of  fraudulently  evading  the  statute,  and  thereby 
affecting  an  election  for  directors,  an  injunction  will  be 
granted  restraining  the  transferee  from  voting." 

§  222.  What  passes  by  transfer  of  Shares. — The  legal  title 
to  stock  held  in  corporations  does  not  pass  until  the  trans- 
fer is  'Completed  in  the  mode  pointed  out  by  thie  laws  of 
the  State  where  such  corporation  is  situated.  But  the 
equitable  title  will  pass  if  the  assignment  be  sufficient  to 
transfer  it  by  the  laws  of  the  domicile  of  the  assignor,  in 
the  absence  of  any  positive  or  customary  law  of  the  State 
where  the  corporation  exists  to  the  contrary.  Such  an  aS' 
signment  binds  all  persons  who  have  notice  of  it.®  A  pro- 
vision in  the  charter  of  a  corporation  that  no  transfer  of  its 
stock  shall  be  valid  until  such  transfer  is  entered  on  the 
books  of  the  corporation,  relates  to  the  transfer  of  the  legal 
title,  and  not  of  the  equitable  interest  in  the  stock.  "  Courts 
of  law,  as  well  as  courts  of  equity,  are  constantly,  in  all 
States  where  the  common  law  prevails,  in  the  habit  of  hold- 


'  Wilson  V.  Little,  2  Comst.  443.   See  ^  Webb  v.  Ridgely,  38  Md.  364.    Sefe 

Whedock  V.  Kost,  77  111.  296 ;  Taflssig  Woodruff  v.   WehtwOrth,   -133    Mass. 

V.  Hart,  58  N.  Y.  425  ;  Goss  v.  Hamp-  309  ;  State  v.  Smith,  48  Vt.  266  ;  Barnes 

top,  16  Nevada,  185 ;  Wood  v.  HayeTs,  v.  Brown,  80  N.  Y.  527  ;  Fisber  v.  Bush, 

15  Gray,  375  ;  Fay  v.  Gray,  124  Mass.  35  Hun,  641 ;  Faulds  v.  Yates,  5>  IH. 

gOO;   Talty  v.  Freedman's,  etc.,  Co.,  416. 

93  U.  S.  321  ;  Work  V.  Bennett,  70  Pa.  'See  Home  Stock  Ins.  Co.  v.  Sher- 

St.  484;  Bank  V.  Trenholm,  12  Heis'  wood,  72  Mo.  461. 
kell,  520. 
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ing  a  prior  assignment  of  the  equitable  interest  in  stock,  as 
superseding  the  rights  of  attaching  creditors  who  attach  the 
same  with  a  full  knowledge  of  the  assignment."^  The  char- 
ter of  a  bank  having  provided  that  all  debts  actually  due 
and  payable  to  the  bank  by  a  stockholder  requesting  a  trans- 
fer must  be  paid  before  such  transfer,  unless  the  president 
and  directors  should  order  to  the  contrary,  it  was  held  that 
no  person  could  acquire  a  legal  title  to  shares,  except  by  a 
regular  transfer  according  to  the  rules  of  the  bank,  and  that 
if  any  person  took  an  equitable  assignment  it  must  be  sub- 
ject to  the  rights  of  the  bank  under  the  act  of  incorpora- 
tion, of  which  he  was  bound  to  take  notice.^  The  general 
railroad  law  of  Pennsylvania  of  1849  enacted  that  no  cer- 
tificate should  be  transferred  so  long  as  the  holder  was  in- 


1  Black  V.  Zacharie,  3  How.  483,  per 
Story,  J.  See  Weyer  v.  Second  Nat. 
Bank,  57  Ind.  198  ;  State  v.  Pettenelli, 
10  Nevada,  141 ;  Stebbins  v.  Phoenix 
Ins.  Co.,  3  Paige  Ch.  350 ;  Bait.,  etc., 
R.R.  Co.  V.  Sewell,  35  Md.  252  ;  Hunt- 
erdon Bank  v.  Nassau  Bank,  17  N.  J. 
Eq.  496 ;  Farmers',  etc..  Bank  v.  Was- 
son,  48  Iowa,  336  ;  Scripture  v.  Fran- 
cestown  Soap  Stone  Co.,  50  N.  H.  571  ; 
Boston  Music  Hall  Assoc,  v.  Cory,  129 
Mass.  435  ;  Mechanics'  Bank  v.  New 
York,  etc.,  R.R.  Co.,  13  N.  Y.  599; 
New  York  &  N.  H.  R.R.  Co.  v.  Schuy- 
ler, 34  Id.  30 ;  Lockwood  v.  Mechanics' 
Nat.  Bank,  9  R.  I.  308 ;  Geyer  v.  West- 
ern Ins.  Co.,  3  Pittsburg,  41 ;  Bank  of 
Commerce's  Appeal,  73  Pa.  St.  59 ; 
Newberry  v.  Detroit,  etc..  Iron  Co.,  17 
Mich.  141  ;  Brown  v.  Adams,  5  Biss. 
181.  Where  the  act  incorporating  a 
company  provided  that  no  transfer  of 
any  share  in  the  company  should  be 
permitted  or  be  valid  until  the  whole 
capital  stock  was  paid  in,  it  was  held 
that  a  transfer  of  the  equitable  interest 
in  shares,  made  by  a  debtor  to  his 
creditor  to  secure  a  debt,  was  not  in- 


tended to  be  affected.     Quiner  v.  Mar- 
blehead  Ins.  Co.,  10  Mass.  476. 

'  Union  Bank  v.  Laird,  2  Wheat. 
390.  The  charter  of  a  banking  corpo- 
ration provided  that  the  stock  should 
be  transferable  according  to  such  rules 
as  might  be  established  by  the  direct- 
ors ;  but  it  did  not  appear  that  the  di- 
rectors had  established  any  such  rules, 
except  what  might  be  implied  from  a 
certificate  issued  to  A.  certifying  that 
he  had  standing  to  his  credit  on  the 
books  of  the  corporation  ten  shares  of 
the  capital  stock  "  transferable  at  the 
bank  in  person  or  by  attorney."  It 
was  held  that  the  words  "transferable 
at  the  bank  "  did  not  refer  metely  to 
the  place,  but  to  an  act  to  be  done  and 
to  assume  a  formal  and  authentic 
shape  under  the  official  cognizance  of 
the  officers  of  the  institution,  and  that 
the  shares  were  liable  to  attachment  in 
the  hands  of  the  bank  as  the  stock  of 
A.,  although,  prior  to  the  attachment, 
he  had  assigned  and  transferred  the 
certificate  to  B.,  no  application  having 
been  made  or  notice  given  to  the  bank 
of  such  transfer.  Williams  v.  Mechan- 
ics' Bank,  5  Blatchf.  59. 
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debted  to  the  corporation,  except  with  the  consent  of  the 
board  of  directors ;  and  that  no  transfer  of  stock  should 
discharge  any  liabilities  or  penalties  theretofore  incurred  by 
the  owner.  It  was  held  that  this  applied  to  all  liabilities, 
though  the  debt  was  not  due  ;  that  a  transfer  without  the 
consent  of  the  board  might  be  good  for  some  purposes  as 
between  the  parties,  but  that  it  would  pass  no  title  ;  that 
the  consent  of  the  board  was  in  itself  the  originating  act  in 
the  change  of  title,  and  did  not  merely  operate  to  perfect 
the  conveyance  previously  begun  ;  that  where  the  assent  of 
the  board  was  required  by  a  by-law  only,  the  execution  of 
the  by-law  might  be  modified  by  the  practice  of  the  corpo- 
ration, but  that  where  the  act  of  incorporation  granted 
a  power,  the  mode  prescribed  by  the  statute  for  its  exercise 
must  be  strictly  pursued ;  that  an  original  subscriber  was 
not  released  from  his  contract  by  a  transfer  of  his  stock, 
even  though  such  transfer  was  with  the  consent  of  the 
board  of  directors  ;  and  that  the  clause  in  the  act  subject- 
ing the  assignee  of  the  stock  to  the  disadvantages  and 
liabilities  of  a  member  of  the  corporation  was  intended  to 
fix  the  assignee's  liability,  and  not  to  release  that  of  the 
assignor.^  Under  the  statute  of  Massachusetts  of  1808, 
which  declared  that  any  share  of  stock  in  a  manufacturing 
company  might  be  alienated  by  a  deed  under  the  seller's 
hand  and  seal,  recorded  by  the  clerk  of  the  corporation,  it 
was  held  that  the  omission  of  such  recording  did  not  affect 
the  validity  of  the  deed  as  between  the  vendor  and  vendee, 
but  that  the  transfer  was  so  far  effectual  as  to  render  the 
vendee  liable  for  the  debts  of  the  corporation  under  the 
statute.*     Letters  of  administration  are  sufficient  evidence 


'  Pittsburg,  etc.,  R.R.  Co.  v.  Clark,  tion,  and   a  contract   for  the  sale   of 

29  Pa.  St.  146 ;  Reese  v.  Bank  of  Mont-  them,  in  the  absence  of  the  other  req- 

gomery  County,  31  Id.  78.  uisites,  must  be  proved  by  some  note 

'Eames  v.  Wheeler,  19   Pick.   442.  or  memorandum  in  writing.     Tisdale 

See  Parrot  v.  Byers,  40  Cal.  614.    The  v.  Harris,  20  Pick.  9 ;  Fine  v.  Hornsby, 

word  "  merchandise  "  in  the  statute  of  2  Mo.  App.  61. 
frauds,  includes  shares  in  a  corpora- 
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of  authority  to  transfer,  and  a  trustee  of  an  insolvent  debtor 
Stands  on  the  same  footing,  as  also  in  general  an  executor, 
even  if  the  stock  has  been  bequeathed  specifically.  But  the 
powers  of  an  ordinary  trustee  are  only  custody  and  manage- 
ment, and  he  has  no  right  to  insist  upon  being  allowed  to 
make  a  transfer  of  stock  which  he  holds  ostensibly  in  trusty 
without  exhibiting  an  authority  to  transfer  beyond  the 
certificate.* 

A  valid  gift  of  shares  in  a  corporation  in  view  of  death 
may  be  made  by  delivering  the  certificates  with  the  inten- 
tion of  transferring  the  shares,  notwithstanding  the  certifi- 
cates contain  a  restriction  as  to  the  manner  of  transfer.  An 
alleged  donor,  being  the  owner  of  one  hundred  and  twenty 
shares  of  bank  stock,  included  in  one  certificate,  made  an 
absolute  assignment  in  writing  of  twenty  shares  to  his 
granddaughter,  and  appointed  her  his  attorney  irrevoca- 
ble to  sell  and  transfer  the  same  to  her  use.  After  retain- 
ing this  paper  in  his  possession  for  a  while,  he  handed  it  to 
his  wife,  to  be  put  in  a  tin  box  with  his  will  and  other 
papers.  He  was  at  this  time  about  eighty  years  of  age,  and 
in  failing  health,  and  so  continued  until  his  death,  a  ieW 
months  afterward.  It  was  urged  that  the  gift  was  not  com- 
pleted, the  stock  not  having  been  transferred  on  the  books 
of  the  bank.  It  was  held,  however,  that  the  gift  was  valid  ; 
that  the  donor  by  the  assignment  and  power  parted  with 
all  his  interest  in  the  stock  assigned  as  between  him  and 
the  donee,  and  the  latter  became  the  equitable  owner  of  it 


'  Bayard  v.  Farmers',  etc.,  Bank,  52  convey  his  wife's  choses  in  action  ^  but 
Pa.  St.  232.  It  was  held  in  an  early  that  such  of  the  shares  as  were  trans- 
case  in  Pennsylvania,  that  bank  stock  ferred  by  the  husband  in  trust,  and 
standing  in  the  name  of  a  wife,  whether  subsequently  retransferred  to  the  hus- 
held  by  her  before  marriage,  or  be-  band  and  wife,  passed  by  an  assign- 
queathed  to  her  during  coverture,  re-  ment  of  the  husband's  personal  estate, 
quired  the  action  of  the  husband  during  Unpaid  dividends  would  be  governed 
coverture  to  reduce  it  to  possession,  and  by  the  same  rule.  Slaymaker  v.  Geftys« 
would  not  pass  by  an  assignment  by  burg  Bank,  10  Barr.  373. 
the  husband  which  did  not  explicitly 
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as  against  every  one  but  a  bona  fide  purchaser  without 
notice ;  and  that  the  representatives  of  the  donor  vi^ere 
trustees  for  the  donee  by  operation  of  law  to  make  the  gift 
effectual.^  Where  a  testatrix,  during  her  last  illness,  hand- 
ed her  hiisband  a  tin  box  containing  certificates  of  bank 
and  railroad  stock  and  coupon  government  bonds  belorig- 
ing  to  her,  telling  him  what  the  box  contained,  and  that  the 
contents  would  be  of  use  to  him  after  her  death,  it  was  held 
a  valid  gift  donatio  causa  m-ortis,  notwithstanding  no  trans- 
fer of  the  stock,  and  no  power  of  attorney  authorizing  such 
transfer,  was  signed  by  the  testatrix.^ 

In  a  suit  to  compel  a  corporation  to  transfer  upon  its 
books  to  the  plaintiff  certain  shares  of  stock,  and  to  issue  a 
new  certificate  to  her.,  it  appeared  that  the  husband  of  the 
plaintiff,  who  was  the  holder  of  the  original  certificate,  ex- 
ecuted in  blank  the  usual  assignment  and  power  of  attor- 
ney upon  the  back  of  the  certificate,  and  presented  it  to  the 
plaintiff ;  and  that  some  time  afterward  he  assigned  the 
same  stock  to  B.  for  a  valuable  consideration,  and  caused 
it  to  be  transferred  to  B.  on  the  books  of  the  corporation. 
B.  was  a  witness  to  the  original  assignment  to  the  plaintiff, 
was  an  officer  of  the  corporation,  and  took  the  transfer  to 
himself  with  full  knowledge  of  the  plaintiff's  claim.  It  was 
held  that  the  fact  that  the  stock  was  a  gift  to  the  plaintiff, 
did  not  impair  or  affect  the  validity  of  the  assignment  of  it 
to  her,  which  passed  the  entire  legal  and  equitable  title  of 
the  stock,  subject  to  such  liens  or  claims  as  the  corporation 
might  have  upon  it.' 

§  223.  Transfer  of  shares  upon  the  books. — It   has   beeai 


'  Gryraes  v.  Howe,  49  N.  Y.  17.  88  N.  Y.  520 ;  Francis  v.  N.  Y.,  etc., 

« Walsh  V.  Sexton, 55  Barb.  251.  See  R.R.  Co.,  17  Abb.  Pr.  N.  C.  i;  De 

Allerton  v.  Lang,  10  Bosw.  362 ;  West-  Caumont   v.    Bogert,    36   Hun,    382 ; 

erJoo  V.  De  Witt,  36  N.  Y.  340.  Roberts'  Appeal,  85  Ea.  St.  84;  Dem- 

'Cushman  v.  Thayer  Manf.  Co.,  76  ing  v.  Williams,  26  Conn.  226,;  K.eed  v. 

N.  Y.  365.,  affi'g  s.  c.  7  Daly,  330.    See  Copeland,  50  Id.  472. 

Jackson  v.  Twenty-third  St.  R.R.  Co., 
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held  that  where  the  statute  expressly  enacts  that  stock 
"  may  be  transferred  on  the  books  of  the  corporation  to  be 
kept  for  that  purpose,  and  not  otherwise,"  no  right  of  prop- 
erty can  be  acquired  to  stock  without  such  a  transfer.^  In 
Connecticut,  a  similar  provision  in  either  the  charter  or  by- 
laws has  been  strictly  construed,  and  deemed  to  render  a 
transfer  not  in  accordance  with  it  invalid  for  any  purpose, 
the  object  of  such  a  clause  being,  according  to  the  Supreme 
Court  of  that  State,  "to  render  the  purchase  of  the  stock 
secure  to  any  person,  if,  at  the  moment  of  his  purchase,  the 
company's  books  did  not  furnish  evidence  that  it  had  been 
previously  transferred."  *  Where  a  corporation  passed  a 
by-law  that  no  transfer  of  any  share  should  be  valid  until 
received  for  record  by  the  clerk,  who  should  enter  on  the 
transfer  the  time  he  received  it,  which  should  bear  date  ac- 
cordingly, it  was  held  that  the  change  of  title  took  place 
when  the  instrument  of  transfer  was  received  for  record  by 
the  clerk,  and  that  a  sale  or  assignment,  accompanied  by 
a  power  of  attorney,  was  not  alone  sufficient.^  In  another 
case,  a  by-law  provided  that  no  assignment  or  transfer 
should  be  valid  unless  made  in  the  form  prescribed  by  the 
directors  and  registered  by  the  clerk  of  the  corporation.  It 
was  held  that  until  the  actual  registration  of  an  assignment, 
nothing  had  effectually  been  done  to  convey  the  property  ; 
that  an  assignment  in  writing,  on  which  the  clerk  entered 


'Coleman  v.  Spencer,  5  Blackf.  197.  Conn.  552.     In  Colt  v.  Ives,  31  Conn. 

See  Brown  v.  Adams,  5  Bissell,  181.  25,  this  rule  is  limited  to  the  legal  title. 

The  books  and  papers  of  a  corporation,  an  equitable  title  passing  by  an  unre- 

though  of  necessity  left  in  some  one  corded  assignment.     See  Blanchard  v. 

hand,  are  the  common  property  of  the  Dedham  Gas  Co.,  12  Gray,  213  ;  Sibley 

stockholders,  and  unless    the  charter  v.  Quinsigamond  Nat.  Bank,  133  Mass. 

provides  otherwise,  a  shareholder  has  515;  Weyer  v.  Second  Nat.  Bank,  57 

a  right  to  inspect  them  for  a  definite  Ind.  198;  State  v.  First  Nat.  Bank,  89 

and  proper  purpose  at  reasonable  times.  Id.  302 ;  Lockwood  v.  Mechanics'  Nat. 

Phoenix  Iron  Co.v. Com.,  113  Pa.  St.  563.  Bank,  9  R.  I.  308;  Otis  v.   Gardner, 

''Marlborough  Manf.  Co.  v.  Smith,  2  105  111.  436;  Fraser  v.  Charleston,  11 

Conn.  544.  S.  C.  486  ;  Boatmen's  Ins.  Co.  v.  Able, 

'Oxford  Turnp.   Co.  v.    Bunnel,    6  48  Mo.  136. 
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"  received  for  record,"  was  not  thereby  registered  or  record- 
ed ;  that  nothing  short  of  copying  it  on  the  books  of  the 
corporation  was  sufficient.^  Where  a  statute  respecting  as- 
signments by  insolvent  debtors  for  the  benefit  of  creditors 
required  the  record  of  such  assignment  to  be  made  in  the 
probate  office,  it  was  held  that  the  mere  execution  and  de- 
livery of  such  assignment  did  not  transfer  the  legal  title  to 
stock  in  a  corporation  so  as  to  supersede  the  transfer  on 
the  books  of  the  corporation  in  conformity  with  its  by- 
laws.* 

According  to  the  weight  of  authority,  provisions  of  the 
charter  or  by-laws  that  transfers  of  shares  shall  be  registered 
on  the  books  of  the  corporation  are  intended  exclusively 
for  the  benefit  of  the  corporation,  the  only  notice  of  a 
transfer  which  it  is  bound  to  regard  being  a  registry  on  its 
books  ;  and  that,  notwithstanding  the  by-laws  provide  that 
all  transfers  of  stock  shall  be  made  in  a  book  to  be  kept  by 


'Norton  v.  Newton,  etc.,  Tump.  Wis.  519.  It  is  the  same  in  Maine, 
Co.,  3  Conn.  544.  B.,  the  owner  of  under  Section  ii  of  oh.  46  of  the  Rev. 
shares,  authorized  the  secretary  of  a  Sts.  of  that  State.  Skowhegan  Bank 
corporation,  by  a  power  of  attorney,  to  v.  Cutler,  49  Me.  315;  S.  P.  People's 
transfer  his  stock.  The  secretary  Bank  v.  Gridley,  91  111.  457.  In  Fisher 
entered  on  the  books,  "  Stock  trans-  v.  Essex  Bank,  5  Gray,  373,  approved 
ferred.  See  paper  filed."  The  paper  in  Blanchard  v  Dedham  Gas  Light 
referred  to  was  the  power  of  attorney,  Co.,  12  Id.  213,  it  was  held  that  the 
which  he  wafered  to  the  book,  and  then  shares  in  a  bank  whose  charter  pro- 
signed  the  entry  as  secretary.  It  was  vided  that  they  should  be  transferable 
held  that  this  was  a  substantial  com-  only  at  its  banking  house  and  on  its 
pliance  with  a  by-law  which  required  books,  could  not  be  effectually  trans- 
the  transfer  to  be  made  on  tht  books  ferred  as  against  a  creditor  of  the  ven- 
of  the  corporation,  and  to  be  attested  dor  who  attached  them  without  notice 
by  the  secretary.  Chambersburg  Ins.  of  a  transfer  by  a  delivery  of  the  certifi- 
Co.  V.  Smith,  11  Pa.  St.  120.  cate  together  with  an  assignment  and 

'  Dutton  V.  Connecticut  Bank,  13  blank  power  of  attorney  from  the  ven- 
Conn.  493.  In  Wisconsin,  under  Sec-  "  dor  to  the  vendee,  even  if  notice  of  such 
tion  175 1  of  the  Revised  Statutes,  an  transfer  had  been  given  to  the  bank  be- 
assignment  of  shares  by  the  indorse-  fore  the  attachment.  See  Dickinson  v. 
ment  and  delivery  of  certificates  is  not  Cent.  Nat.  Bank,  129  Mass.  279;  Sib- 
valid,  except  as  between  the  parties,  ley  v.  Quinsigamond  Nat.  Bank,  133 
until  entered  on  the  books  of  the  cor-  Id.  515  ;  Cent.  Nat.  Bank  v.  Williston, 
poration.    Application  of  Murphy,  51  138  Id.  244;  Sts.of  Mass.  ofi884,ch.229. 
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the  treasurer  for  that  purpose  and  in  a  particular  form,  this 
is  not  essential  to  the  passing  of  the  property  as  between 
the  parties ;  but  the  purchaser  cannot  compel  the  corpora- 
tion to  pay  dividends  or  insist  upon  certificates  without 
applying  to  have  a  transfer  made  conformably  to  the  by- 
laws.^    "The  rules  and'  by-lkws  of  a  company  which  pro- 


'  Sargojt  V.  Essex  Marine  R.R.  Co., 
9  Pick.  201 ;  Bank  of  Utica  v.  Smalley,. 
2  Cowen,  770 ;  Gilbert  v.  Manchester 
Manf.  Co.,  11  Wend.  627;  Farmers' 
Bank  of  Md.  v.  Iglehart,  6  Gill,.  50; 
Duke  V.  Cahawba  Nav.  Co.,  lo  Ala. 
82 ;  Arnold  v.  Suffolk  Bank,  27  Barb. 
34 ;  Chouteau  Spring  Co.  v.  Harrisi  20 
Mo.  382 ;  Hall  v.  Union  Ins.  Co.,  5 
Gill,  484 ;  Hodges  v.  Planters'  Bank,  7 
Gill  &  Johns.  366 ;  Chambersburg  Ins. 
Co.  V.  Smith,  11  Pa.  St.  120;  Ellison  v. 
Schneider,  25  La.  Ann.  435  ;  Brown  v. 
Adams,  5  Biss.  181 ;  Mechanics'  Bank- 
ing Assoc.  V.  Mariposa  Co. ,  3  Robert- 
son, 39S  ;  Grymes  v.  Hone,  49.  N.  Y. 
1.7  ;.  Johnson  v.  Underhill,  52  Id.  203  ,■ 
Shellington  v.  Howland,  53  Id.  371 ; 
Smith  V.  Am.  Coal  Co.,  7  Lansing, 
317 ;  Newberry  v.  Detroit,  etc.,  Manf. 
Cq„.  L7  Mich.  141  ;  Helm  v.  Swiggett, 
13  Ind.  196 ;  Brown  v.  Phelps,  103 
Mass.  313;  Newell  v.  Williston,  13? 
Id.  240;  Pub.  Sts.  of  Mass.,  ch.  105, 
sec  24;  Baldwin  v.  Canfield,  26 
Minn.  43.  See  Pinkerton  v.  Man- 
chester, etc.,  R.R.  Co.,  42  N.  H.  424. 
In  McNeil  v.  Tenth  Nat.  Bank,  46  N. 
Y.,3?5,  Rapallo,  J.,  said  that  it  had 
"  been  settled  by  repeated  adjudications 
that,,  as  between  the  parties,  the  deliv- 
ery of  the  certificate,  with  assignment 
and  power  indorsed,  passes  the  entire  ti- 
tle, legal  and  equitable,  in  the  shares, 
notwithstanding  that  by  the  terms  of 
the  charter  or  by-laws  of  the  corpo- 
ration the  stock  is  declared  to  be  trans- 
ferable only  on  its  books ;  that  such 
provisions  are  intended  solely  for  the 
protection  of  the  corporation  and  can 


be  waived  or  asserted  at  its  pleasure, 
and  that  no  effect  is  given  to  them  ex- 
cept for  the  protection  of  the  corpora- 
tion ;  that  they  do  not  incapacitate  the 
shareholder  from  parting  with  his  in- 
terest, and  that  his  assignment,  not  on 
the  books,  passes  the  entire  legal'  ti- 
tle tO'  the  stock,  subject  only  to  such 
liens  or  claims  as  the  corporation  may 
have  upon  it,  and  excepting  the  right 
of  voting  at  elections By  omit- 
ting to  register  his  transfer,  the  holder 
of  the  certificate  and  power  fails  to  ob- 
tain the  right  to  vote,  and  may  lose  his 
stock  by  a  fraudulent  transfer  on  the 
books,  of  the  company  by  the  registered 
holder  to  a  bona  fide  purchaser;  but  in 
this  respect  he  is  in  a  condition  analo- 
gous to  that  of  the  holder  of  an  un- 
recorded deed  of  land,  and  possesses  a 
no  less  perfect  title  as  against  the  as- 
signor and  others.  And  he  would  have 
an  action  against  the  corporation  for 
allowing  such  a  transfer  in  violation  of 
his  rights.  He  also  takes  the  risk  of 
the  collection  of  dividends  by  his  as- 
signor or  of  any  lien  the  corporation 
may  have  on  the  shares.  But  in  other 
respects  his  title  is  complete.  The 
holder  of  such  a  certificate  and  power 
possesses  all  the  external  indicia  of  ti- 
tle to  the  stock  and  an  apparently  un- 
limited power  of  disposition  over  it. 
He  does  not  appear  to  have,  as  is  said 
in  some  of  the  authorities  cited  con- 
cerning the  assignee  of  a  chose  in  ac- 
tion, a  mere  equitable  interest,  which 
is  said  to  be  notice  to  all  persons  deal- 
ing with  him  that  they  take  subject  to 
ail  equities,  latent  or  otherwise,  of  third 
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hibit  any  transfer  except  upon  the  books  of  the;  company 
and  upon  notice,  have  reference  either  to  the  right  of  vot- 
ing or  to  the  security  of  the  company  by  way  of  a  lien  upon 
the  stock  for  any  indebtedness  of  the  stockholder,  and'  do 


parties,  but  apparently  the  legal  title, 
and  the  means  of  transferring  such  ti- 
tle in  the  most  effectual  manner." 
"  It  was  not  intended  to  introduce  a 
new  mode  of  acquiring  title  to  stocks, 
much  less  to  operate  as  a  registry,  law, 
by  furnishing  conclusive  evidence  to 
the  public  of  the  ownership  of  the 
property.  If  such  had  been  the  de- 
sign, it  migjtit  have  been  expected  that 
the  legislature  would  have  required  that 
the  books  of  transfer  should  be  at  all 
times  open  to  public  inspection,  and 
the  record,  not  in  certain  specified 
cases  merely,  but  in  all  cases,  made 
evidence  of  ownership.  Nor  does 
sound  policy  require  such  construcr 
tion  to  be  given  to  the  act.  The 
pledge  of.  stocks  as  collateral  security 
has  become  a  prevalent,  and  to  the 
borrower  especially,  an  advantageous 
mode  of  effecting  loans.  In  manufac- 
turing companies  especially,  where  the 
business  of  the  company  is  carried  on 
by  the  stockholder,  and  where  his  capi- 
tal is  mainly  or  exclusively  vested  in  the 
stock  and  employed  in  the  active  op- 
erations of  business,  the  pledge  of 
stocks  affords,  the  most  ready  and  ad- 
vantageous mode  of  effecting  loans  for 
the  demands  of  business.  To  require 
a.  transfer  of  the  stock  to  the  lender  as 
security  for  the  loan  against  the  right 
of  attaching  or  execution  creditors, 
will  at  once  destroy  the  value  of  the 
security,  or  compel  the  borrower  to 
divest  himself  of  his  character  as  cor- 
porator, to  forfeit  his  control  of  the 
business  of  the  corporation,  of  his 
right  to  dividends,  and  of  all  his 
other  rights  as  a  stockholder  in  the 
corporation.  Why  should  the  owner 
of  stocks  be  deprived  of  the  privilege 


of  mortgaging  or  pledging  his  stock 
for  the  security  of  a.  loan,  without 
stripping  himself  of  all  his  righta  of 
ownership,  more,  than  the  owner  of  any 
other  property?  ....  Such  a.  certifi- 
cate annexed  to  or  accompanying  a 
blank  power  of  attorney  we  cannot 
doubt,  not  only  according  to  the  under- 
standing of  men  in  business,  but  upon 
well-settled  principles  of  law,  passes 
by  delivery  an  equitable,  title  to  a  bona 
fide,  purchaser ;  nor  can  such  purchaser 
he  justly  prevented,  from  converting  his 
equitable  into  a  legal  title  by  filling  up 
and  exercising.^the  power  whenever  he 
is  entitled  to.  do.  so  by  the  nature  and 
terms  of  the  contract  under  which  the 
certificates  were  delivered  to  him. 
When  the  stock  is.  sold  absolutely,  his 
right  then,  to  perfect  his  title  is  imme- 
diate; when  it  is  hypothecated,  the 
right  accrues  when  the  debt  meant  to 
be  secured  becomes  due.  and  remains 
unpaid."  Broadway  Bank  v.  McEl- 
rath,  2  Beasley  (13  N.  J,  Eq,),  24,  per 
Green,  Chancellor^  See  Rogers  v. 
Stevens,  4  Halst.  Ch.  167 ;  Leavitt  v. 
Fisher,  4  Duer,  i ;  Fatman  v.  Lobach, 
I  Id.  361.  It  was  remarked  by  the 
court  in  a.  late  case  in  the  Supreme 
Court  of  the  United  States,  that  the 
entry  on  the  books,  was  required,,  not 
for  the  transferring  of  the  title,. but  for 
the  protection  of  the  parties,  and,  oth- 
ers dealing  with  the  corporation,  and 
to  enable  it  to  know  who  were  its 
stockholders  entitled,  to  vate  at  its 
meetings  and  to  receive  dividends 
when  declared ;  that  it  was  necessary 
to  protect  the  seller  againsti  subsequent 
liability  as  a;  stockholder,  and  possibly 
to  protect  the  purchaser  against,  pro- 
ceedings Of  the  seller's  creditors ;  that 
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not  incapacitate  such  stockholder  from  parting  with 
his  interest.  The  purchaser  acquires  the  right  of  prop- 
erty which  the  seller  had.  If  the  stock  is  under  incum- 
brance,  it   remains  so  ;    if  it  cannot  be  voted  upon  un- 


purchasers  and  creditors,  in  the  ab- 
sence of  other  knowledge,  were  only 
bound  to  look  to  the  corporate  books ; 
that,  as  between  the  vendor  and  ven- 
dee of  shares,  it  was  sufficient  that  the 
certificate  was  delivered  with  authority 
to  the  purchaser,  or  any  one  he  might 
name,  to  transfer  it  on  the  books  of  the 
corporation,  and  payment  of  the  price ; 
and  that  if  the  corporation  refused  to 
issue  a  new  certificate,  it  might  be  com- 
pelled to  do  so  by  either  of  the  parties. 
Johnson  v.  Laflin,  103  U.  S.  800 ;  s.  C. 
5  Dillon,  65.  See  Houston,  etc.,  R.R. 
Co.  V.  Van  Alstyne,  56  Texas,  439. 

Stock  in  a  corporation  may  be  deem- 
ed similar  to  a  chose  in  action,  the  equit- 
able title  of  which,  as  between  the  par- 
ties, may  be  transferred  without  observ- 
ing the  requirements  of  the  charter  or 
by-laws  of  the  company.  The  principle 
upon  which  the  decisions  are  based  is, 
that  a  sale  of  stock,  although  not  en- 
tered upon  the  books  of  the  company, 
is  valid  in  equity  and  transfers  the  title 
to  the  purchaser ;  that  the  vendor  in 
whose  name  the  title  stands  upon  the 
books  holds  the  legal  title  as  trustee, 
and  in  the  event  that  the  trustee  is 
compelled  to  pay  an  assessment,  or  is 
liable  to  be  called  upon  for  payment, 
the  cestui  que  trust  is  bound  to  repay 
or  indemnify,  as  the  case  niay  require. 
Kellogg  V.  Stockwell,  75  111.  68.  When 
shares,  by  the  terms  of  the  charter  or 
by-laws,  are  transferable  only  on  the 
books  of  the  corporation,  a  purchaser 
who  receives  a  certificate  with  a  power 
of  attorney  to  transfer,  gets  the  entire 
title,  as  between  himself  and  his  seller, 
with  all  of  the  rights  the  latter  pos- 
sessed ;  but  as  between  himself  and  the 
corporation  he  acquires  only  an  equit- 


able title  which  the  corporation  is 
bound  to  recognize  and  permit  to  be 
ripened  into  a  legal  title  when  he  pre- 
sents himself  to  do  the  acts  required  by 
the  charter  or  by-laws  in  order  to  make 
the  transfer.  Until  those  acts  are  done 
he  has  no  claim  to  act  as  a  stock- 
holder. When  there  is  a  prescribed 
form  of  stock  certificate  which  states 
that  the  holder  is  entitled  to  the  num- 
ber of  shares  named  and  that  they  are 
transferable  on  the  books  of  the  corpo- 
ration at  its  office,  on  the  surrender  of 
the  certificate,  it  assures  to  all  persons 
safety  in  purchasing  the  certificate; 
and  if  the  corporation  permits  a  trans- 
fer of  stock  in  violation  of  its  undertak- 
ing to  protect  the  rights  of  owners,  the 
law  gives  them  a  remedy  to  the  extent 
of  the  injury.  New  York  &  N.  H.  R.R. 
Co.  V.  Schuyler,  34  N.  Y.  30.  An  at- 
taching creditor  is  not  bound  to  look 
beyond  the  books  of  a  corporation  to 
ascertain  whether  his  debtor  has  made 
an  assignment  of  the  stock  standing  in 
his  name.  Button  v.  Connecticut  Bank, 
supra;  Shipman  v.  ^tna  Ins.  Co.,  29 
Conn.  245  ;  Application  of  Murphy,  5 1 
Wis.  519;  Skowhegan  Bank  v.  Cutler, 
49  Me.  315;  Weston  v.  Bear  River,  etc., 
Mining  Co.,  5  Cal.  186;  Strout  v.  Na- 
toma,  etc.,  Co.,  9  Id.  78;  Naglee  v. 
Pacific  Wharf  Co.,  20  Id.  529.  See  U. 
S.  V.  Vaughan,  3  Binney,  394.  In 
Fisher  v.  Essex  Bank,  5  Gray,  373,  it 
was  held  that  shares  in  a  bank  whose 
charter  provides  that  they  shall  "be 
transferable  only  at  is  banking  house 
and  on  its  books,"  cannot  be  effectually 
transferred  as  against  a  creditor  of  the 
vendor  who  attaches  them  without 
notice  of  any  transfer,  by  a  delivery  of 
the  certificates  with    an    assignment 
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less  transferred  twenty  days  before  an  election,  and  the 
transfer  is  made  ten  days  previous,  then  it  cannot  be  rep- 
resented in  that  election."^  The  corporation  may,  of 
course,  waive  its  right  to  require  transfers  to  be  made  on 
its  books.  Where  a  stockholder  in  a  corporation  which 
had  no  transfer-book  transferred  his  shares  without  caus- 
ing the  transfer  to  be  made  on  the  corporate  books, 
as  directed  by  the  charter,  and  the  certificate  of  transfer, 
required  to  be  filed  in  the  town  clerk's  office,  was  not 
signed  by  the  officers  of  the  corporation  pursuant  to  its 
by-laws,  but  was  recorded  by  order  of  the  corporation  which 
recognized  the  transferee  as  the  owner  of  the  shares,  it  was 


and  blank  power  of  attorney  from 
the  vendor,  even  if  notice  of  such 
transfer  be  given  to  the  bank  before  the 
attachment.  The  express  provision  of 
the  charter  regulating  the  mode  of 
transfer,  was  declared  to  have  the  force 
of  a  general  provision  of  law,  binding 
on  the  corporation  and  its  stockholders, 
and  on  all  other  persons.  But  it  has 
been  held  in  the  same  State,  that  there 
must  be  a  clear  provision  of  the  char- 
ter itself,  or  of  some  statute,  to  take 
from  the  owner  of  such  property  the 
right  to  transfer  it  in  accordance  with 
the  known  rules  of  the  common  law  by 
which  the  delivery  of  a  stock  certificate 
with  a  written  transfer  of  the  same  to 
a  iona  fide  purchaser,  is  a  sufficient 
delivery  to  transfer  the  title  as  against 
a  subsequent  attaching  creditor.  Dick- 
inson V.  Cent.  Nat.  Bank,  139  Mass. 
279 ;  Boston  Music  Hall  Assoc,  v.  Cory, 
Id.  435.  See  Merchants'  Nat.  Bank  v. 
Richards,  6  Mo.  App.  454. 

'  Gilbert  v.  Iron  Manf.  Co.,  11  Wend. 
627 ;  Bank  of  Commerce's  Appeal,  73 
Pa.  St.  59.  Under  the  by-laws  of  a 
bank,  the  stock  of  every  shareholder 
was  pledged  to  the  corporation  for  any 
and  all  moneys  which  the  owner  might 
at  any  time  owe  the  bank.  L.,  a  stock- 
VOL.  11. — 14 


holder,  got  his  note  discounted  by  the 
bank,  and  afterward  failed.  The  day 
of  his  failure  he  assigned,  for  a  valuable 
consideration,  all  his  right,  title,  and  in- 
terest in  his  stock  to  B.  and  C,  and 
executed  a  power  of  attorney  on  the 
back  of  the  certificate  to  B.to  enable  him 
to  transfer  the  shares  upon  the  books  of 
the  bank.  B.  presented  the  certificate 
and  power  of  attorney  at  the  bank  and 
demanded  a  transfer,  which  the  cashier 
refused,  claiming  that  the  bank  held  the 
shares  pledged  for  the  payment  of  the 
note.  Subsequently  other  creditors  of 
L.  caused  an  attachment  to  be  sued  out 
against  him,  attached  his  shares,  and 
caused  them  to  be  sold  under  the  at- 
tachment. It  was  held  that  the  attach- 
ment was  void.  Plymouth  Bank  v. 
Bank  of  Norfolk,  10  Pick.  454.  When 
a  corporation  by  its  charter,  or  by  stat- 
ute, has  the  option  to  prohibit  a  trans- 
fer of  shares  by  stockholders  who  are 
indebted  to  it,  no  lien  is  created  on  the 
stock  until  such  option  is  exercised,  and 
consequently  no  right  to  retain  the 
stock  for  the  satisfaction  of  debts  due. 
Perrine  v.  Fireman's  Ins.  Co.,  22  Ala. 
575.  See  Bank  of  America  v.  McNeil, 
10  Bush.  Ky.  54. 
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held  that  the  transferor  was  not  liable  to  pay  calls  after  the 
transfer.*  So,  where  the  charter  of  the  corporation  pro- 
vided that  its  stock  should  be  transferable  only  on  its 
books  in  such  mode  as  the  directors  should  prescribe,  and 
a  by-law  was  adopted  pointing  out  the  form  to  be  observed, 
which,  however,  was  never  used,  but  a  different  mode  uni- 
formly employed,  it  was  decided  that  a  holder  of  stock 
under  a  transfer  so  made  was  entitled  to  dividends  as 
against  the  corporation  ;  but  whether  his  claim  to  the  stock 
was  superior  to  that  of  a  judgment  creditor  of  his  vendor 
who,  after  the  transfer,  had  attached  and  levied  on  the 
stock,  was  not  determined.* 


'  Isham  V.  Buckingham,  49  N.Y.  216 ; 
See  Robinson  v.  Nat.  Bank,  95  N.  Y. 
637.  When  a  board  of  directors  is  un- 
able to  get  possession  of  the  old  stock- 
book,  it  is  proper  for  it  to  prepare  a 
new  one  as  accurately  as  it  can.  But 
upon  the  making  of  a  new  book  the  old 
one  does  not  cease  to  be  a  stock-book 
of  the  corporation.  The  inspectors  of 
election  may  use  the  new  book,  but  if 
the  old  book  is  produced  they  will  err 
if  they  wholly  reject  it.  For  a  new 
stock-book  is  at  best  but  a  copy ;  though 
transfers  subsequently  made  in  the 
new  book  are  original.  Accordingly, 
in  an  action  against  a  corporation  at 
the  instance  of  a  stockholder  in  a  de- 
feated faction,  a  new  election  was 
ordered  where  it  was  found  that  the 
following  of  the  foregoing  rule  would 
have  led  to  a  different  result.  Schoharie 
Valley  R.R.  Case,  12  Abb.  Pr.  N.  S. 
394- 

"  Richmondville  Manf.  Co.  v.  Prall,  9 
Conn.  487.  See  Ellison  v.  Schneider,  25 
La.  Ann.  435  ;  Noyes  v.  Spaulding,  27 
Vt.  420 ;  Orr  v.  Bigelow,  20  Barb.  21  ; 
Munn  V.  Barnum,  24  Id.  283 ;  Walker 
V.  Detroit  Transit  R.R.  Co.,  47  Mich. 
338.  When  stock  is  sold  it  is  the  duty 
of  both  of  the  parties  to  the  transaction 
to  see  that   the  shares  are  properly 


transferred.  In  Webster  v.  Upton,  91 
U.  S.  65,  which  was  an  action  brought 
by  the  assignee  in  bankruptcy  of  a  cor- 
poration against  Webster,  the  alleged 
transferee  and  holder  of  stock,  to  re- 
cover from  him  an  unpaid  balance  re- 
maining thereon,  the  court  said :  "  The 
last  assignment  of  anything  that  can  be 
assigned  for  error  is,  that  the  court 
charged  the  jury  as  follows :  '  The  only 
question  is,  was  the  defendant  a  stock- 
holder of  the  company  ?  If  the  testi- 
mony satisfies  you  that  the  defendant 
purchased  of  Hale  one  hundred  shares 
of  this  stock,  and  that  it  was  transferred 
on  the  books  of  the  company,  either  by 
Webster,  the  defendant,  or  by  Hale, 
who  sold  the  stock,  or  by  the  direction 
of  either  of  them,  the  defendant  is  lia- 
ble the  same  as  if  he  had  subscribed 
for  the  stock.'  The  objection  urged 
against  this  is,  that  a  transfer  on  the 
books  directed  by  Hale  after  the  pur- 
chase by  Webster,  could  not  affect  the 
latter's  liability.  But  if  Webster  be- 
came the  purchaser,  it  was  his  vendor's 
duty  to  make  the  transfer  to  him,  where 
only  a  legal  transfer  could  be  made^ 
namely,  on  the  books  of  the  company ; 
and  the  purchase  was  in  itself  authority 
to  the  vendor  to  make  the  transfer. 
Still  further,  it  was  Webster's  duty  to 
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§  224.  Sale  of  shares  by  delivery  of  certificates.-^When  a 
stockholder  assigns  all  his  interest  in  his  shares,  surrenders 
his  certificate  of  stock,  and  executes  a  power  authorizing  the 
vendee  to  transfer  the  stock  in  due  form  on  the  books  of 


have  a  legal  transfer  made  to  relieve 
the  vendor  from  liability  to  future  calls. 
A  court  of  equity  will  compel  a  trans- 
feree of  stock  to  record  the  transfer, 
and  to  pay  all  calls  after  the  transfer. 
If  so,  it  is  clear  that  the  vendor  may 
himself  request  the  transfer  to  be  made ; 
and  that  when  it  is  made  at  his  request, 
the  buyer  becomes  responsible  for  fu- , 
ture  calls.  This,  however,  does  not 
interfere  with  the  right  of  one  who  ap- 
pears to  be  a  stockholder  on  the  books 
of  the  company  to  show  that  his  name 
appears  on  the  books  without  right,  and 
without  his  authority," — ^per  Strong, 
J.  See  Green  Mt.,  etc.,  T.  Co.  v.  Bulla, 
45  Ind.  I. 

In  the  United  States  "the  question 
of  transferring  stock  upon  the  books  of 
the  company  has  not  received  the  at- 
tention which  it  has  in  England,  be- 
cause in  the  latter  country,  where  most 
commercial  corporations  are  organized 
by  the  payment  of  only  a  limited  amount 
of  the  fixed  capital,  calls  can  be,  and 
are  generally,  made  upon  the  stock- 
holders of  record,  and  if  the  registration 
of  the  shares  is  not  attended  to,  the 
shareholder  of  record  may  be  com- 
pelled to  pay  the  same,  although  he 
may  have  long  since  parted  with  his 
stock.  The  rule  is  the  same  in  this  re- 
spect in  the  United  States.  But  with 
us  corporations  have  either  paid  up 
their  capital  in  cash,  or  its  equivalent, 
pursuant  to  statutory  enactment,  and 
the  stockholders  are  not  generally  liable 
for  future  calls.  But  the  increasing 
number  of  corporations,  and  the  fre- 
quent evasions  of  the  requirements  of 
the  statutes  authorizing  the  issuance  of 
the  entire  capital  for  property,  by  plac- 


ing a  fraudulently  extravagant  value 
thereon,  may,  and  doubtless  will,  render 
the  question  of  calls  or  assessments,  and 
the  necessity  of  seeing  that  a  transfer 
or  registration  is  made  upon  the  books 
of  the  company  when  a  sale  is  made, 
as  important  and  essential  as  it  is  in 
England."  Dos  Passos  on  Stock  Bror 
kers  and  Stock  Exchanges,  155. 

When  a  person  purchases  stock  for 
another  and  takes  a  transfer  on  the 
books  of  the  corporation  in  his  own 
name  it  is  sufficient  if  he  afterward 
transfers  to  his  principal  the  same  num- 
ber of  shares,  though  they  be  not  the 
identical  ones  purchased  by  him. 
Nourse  v.  Prime,  4  Johns.  Ch.  490  ;  7 
Id.  69 ;  Gilpin  v.  Howell,  5  Barr.  41  ; 
Baiters  v.  Genin,  3  Bosw.  250 ;  7  Abb. 
Pr.  193.  The  same  is  true  of  govern- 
ment bonds  purchased  for  another. 
Chamberlin  v.  Greenleaf,  4  Abb.  N. 
C.  178;  Lawrence  V.  Maxwell,  58  Barb. 
511 ;  Marston  v.  Gould,  69  N.  Y.  220  ; 
Rogers  v.  Gould,  6  Hun,  229 ;  Boylan 
V.  Hoguet,  8  Nevada,  345.  But  the 
agent  must  be  able  and  ready  to  de- 
liver an  equal  number  of  similar  shares 
upon  payment  by  the  principal  of  the 
amount  due  thereon,  and  if  he  deprives 
himself  of  the  power,  the  principal  may 
recover  the  value  of  the  shares  on  the 
day  the  sale  was  made.  Langton  v. 
Waite,  L.  R.  6,  Eq.  165.  On  this  ques- 
tion the  court,  in  Taussig  v.  Hart,  58 
N.  Y.  425,  said :  "To  allow  a  broker 
to  sell  his  customer's  stock  without  au- 
thority, and  speculate  upon  it,  replac- 
ing it  at  a  lower  price,  would  be  en- 
couraging speculations  by  agents  at 
the  risk  of  their  principals,  and  is  total- 
ly inadmissible  under  familiar   rules. 
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the  corporation,  the  title  vests  in  the  person  to  whom  the 
stock  is  transferred.  The  object  of  having  the  transfer 
recorded  on  the  corporate  books  being  notice,  the  transfer, 
though  not  recorded,  is  good  against  all  who  have  notice 
in  fact  of  the  transfer ;  and  the  tender  of  a  certificate  with 
the  power  attached,  is  a  sufficient  compliance  with  a  con- 
tract to   deliver  the  shares.'     The  certificate  has  a  blank 


Should  the  stock  rise  largely  in  price 
after  the  broker  had  thus  divested  him- 
self of  all  control  over  the  shares  which 
he  had  purchased  on  the  order  of  his 
principal,  the  broker  might  be  unable 
to  replace  the  shares,  and  the  principal 
would  have  no  remedy  except  a  per- 
sonal claim  against  the  broker.  This 
clearly  is  not  what  is  contemplated 
under  an  agreement  to  buy  and  carry 
stocks.  The  customer  does  not  rely 
upon  an  engagement  of  the  broker  to 
procure  and  furnish  the  shares  when 
required,  but  upon  his  actually  pur- 
chasing and  holding  the  number  of 
shares  ordered,  subject  only  to  the  pay-  ' 
rnent  of  the  purchase  price." 

1  Bank  v.  Lanier,  1 1  Wall.  369.  In 
this  case,  Davis,  J.,  in  delivering  the 
c^nion  of  the  court,  said :  "  The 
power  to  transfer  their  stock  is  one  of 
the  most  valuable  franchises  conferred 
by  Congress  on  banking  associations. 
Without  this  power  it  can  readily  be 
seen  the  value  of  the  stock  would  be 
greatly  lessened,  and,  obviously,  what- 
ever contributes  to  make  the  shares  of 
the  stock  a  safe  mode  of  investment, 
and  easily  convertible,  tends  to  enhance 
their  value.  It  is  no  less  the  interest 
of  the  shareholder  than  the  public,  that 
the  certificate  representing  his  stock 
should  be  in  a  form  to  secure  public 
confidence,  for  without  this  he  could 
not  negotiate  it  to  any  advantage.  It 
is  in  obedience  to  this  requirement,  that 
stock  certificates  of  all  kinds  have  been 
constructed  in  a  way  to  invite  the  con- 


fidence of  business  men,  so  that  they 
have  become  the  basis  of  commercial 
transactions  in  all  the  large  cities  of  the 
country,  and  are  sold  in  open  market 
the  same  as  other  securities.  Although 
neither  in  form  or  character  negotiable 
paper,  they  approximate  to  it  as  nearly 
as  practicable.  If  we  assume  that  the 
certificates  in  question  are  not  different 
from  those  in  general  use  by  corpora- 
tions, and  the  assumption  is  a  safe  one, 
it  is  easy  to  see  why  investments  of  this 
character  are  sought  after  and  relied 
upon.  No  better  form  could  be  adopt- 
ed to  assure  the  purchaser  that  he  can 
buy  with  safety.  He  is  told,  under  the 
seal  of  the  corporation,  that  the  share- 
holder is  entitled  to  so  much  stock, 
which  can  be  transferred  on  the  books 
of  the  corporation,  in  person  or  by  at- 
torney, when  the  certificates  are  sur- 
rendered, but  not  otherwise.  This  is  a 
notification  to  all  persons  interested  to 
know  that  whoever  in  good  faith  buys 
the  stock,  and.  produces  to  the  corpo- 
ration the  certificates  regularly  assign- 
ed with  power  to  transfer,  is  entitled  to 
have  the  stock  transferred  to  him.  And 
the  notification  goes  further,  for  it  as- 
sures the  holder  that  the  corporation 
will  not  transfer  the  stock  to  any  one 
not  in  possession  of  the  certificates." 

With  reference  to  the  non-negotia- 
bility of  stock  certificates,  Comstock, 
J.,  in  delivering  the  opinion  of  the 
court  in  Mechanics'  Bank  v.  New  York 
&  N.  H.  R.R.  Co.,  13  N.  Y.  (3  Ker- 
nan)  599,  said :  "  Looking  at  the  ques- 
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assignment  and  power  of  attorney  indorsed  upon  it,  which 
the  person  in  whose  name  the  shares  stand  on  the  books 
signs  and  seals.  The  certificate  thus  indorsed  may  be  passed 
from  hand  to  hand,  the  last  holder  being  entitled  to  in- 
sert his  name  in  the  assignment,  and  have  the  shares  trans- 
ferred to  him  on  the  books.^     It  has  been  held  that  a  seal 


tion  upon  principle,  I  am  not  aware  of 
anything  in  the  nature  or  uses  of  this 
kind  of  property  which  requires  an  ap- 
plication of  the  rules  which  belong  to 
negotiable  securities.  Stocks  are  not 
like  bank  bills,  the  immediate  repre- 
sentative of  money,  and  intended  for 
circulation.  The  distinction  between  a 
bank  bill  and  a  share  of  bank  stock  is 
npt  difficult  to  appreciate.  Nor  are 
they  like  notes  or  bills  of  exchange, 
less  adapted  to  circulation,  but  invented 
to  supply  the  exigencies  of  commerce, 
and  governed  by  the  peculiar  code  of 
commercial  law.  They  are  not  like  ex- 
chequer bills  and  government  securities, 
which  are  made  negotiable  either  for 
circulation  or  to  find  a  market.  Nor 
are  they  like  corporation  bonds,  which 
are  issued  in  negotiable  form  for  sale, 
and  as  a  means  of  raising  money  for 
corporate  uses.  The  distinction  be- 
tween all  these  and  corporation  stock 
is  marked  and  striking.  They  are  all 
in  some  form  the  representative  of 
money,  and  may  be  satisfied  by  pay- 
ment in  money  at  a  time  specified. 
Certificates  of  stock  are  not  securities 
for  money  in  any  sense,  much  less  are 
they  negotiable  securities.  They  are 
simply  the  muniments  and  evidence  of 
the  holder's  title  to  a  given  share  in  the 
property  and  franchises  of  the  corpora- 
tion of  which  he  is  a  member.  The 
primary  use  and  design  of  this  species 
of  property  is  to  afford  a  steady  invest- 
ment for  capital,  rather  than  to  feed 
the  spirit  of  speculation."  See  Shaw 
V.  Spencer,  100  Mass.  382.  "  The 
rights  of  a  bona  fide  holder  as  against 


the  true  owner  of  the  stock,  to  whom 
the  apparent  holder  has  either  sold  or 
pledged  it,  do  not  depend  on  the  nego- 
tiable character  of  the  certificates,  but 
rest  on  a  different  principle,  viz.,  that 
one  who  has  conferred  upon  another, 
by  a  written  transfer,  all  the  indicia  of 
ownership  of  property,  is  estopped  to 
assert  title  to  it  as  against  a  third  per- 
son who  has  in  good  faith  purchased  it 
for  value  from  the  apparent  owner." 
Dos  Passos  on  Stock  Brokers  and  Stock 
Exchanges,  601.  S^e  Weaver  v.  Bar- 
den,  49  N.  y.  286 ;  Campbell  v.  Morgan, 
4  111.  App.  100  ;  Farmers'  Nat.  Gold 
Bank  v.  Wilson,  58  Cal.  600. 

1  Kortright  v.  Buffalo  Bank,  20  Wend. 
91  ;  22  Id.  348;  Building  Assoc,  v. 
Sendmeyer,  50  Pa.  St.  67 ;  Day  v. 
Holmes,  103  Mass.  306.  This  practice 
was  condemned  in  one  case  in  Penn- 
sylvania, though  it  is  now  the  law  in 
that  State.  In  Denny  v.  Lyon,  38  Pa. 
St.  (2  Wright)  98,  the  court  said  :  "  The 
cashier  of  the  bank  swears  that  the 
name  of  the  transferee  is  usually  not  in- 
serted in  the  power  of  attorney,  and 
that  it  is  more  convenient  not  to  have 
it  inserted.  We  know  that  this  is  com- 
mercial usage ;  it  was  probably  origi- 
nated by  the  banks  :  if  not,  they  have 
countenanced  it,  and  thus  brought  peo- 
ple to  practice  it,  and  yet  it  is  a  vicious 
usage,  which  no  considerations  of  con- 
venience are  sufficient  to  justify."  On 
the  other  hand,  in  a  case  in  Connecti- 
cut, the  following  language  was  em- 
ployed with  reference  to  blank  powers  : 
"  No  reason  can  be  assigned  which  is 
founded  in  good  sense,  and  is  not  en- 
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is  not  essential  to  the  validity  of  an  assignment  of  shares.' 
A  tender  of  a  stock  certificate,  with  a  power  of  attorney  to 
transfer,  is  a  sufficient  tender  without  an  actual  transfer  of 
the  stock  to  the  name  of  the  purchaser. **  Such  a  power  of 
attorney  is  a  power  coupled  with  an  interest,  and  cannot  be 
revoked  by  death  or  otherwise.*  The  purchaser  whose 
name  is  written  into  the  transfer  of  a  stock  certificate,  de- 
rives his  title  immediately  and  solely  from  the  stockholder 
of  record,  and  the  insertion  of  the  word  "  trustee  "  after  the 
name  of  the  stockholder  gives  notice  of  a  trust*  A  volun- 
tary gift  of  shares  to  a  trustee  in  trust,  when  fully  com- 
pleted and  executed,  is  valid  against  all  persons  except 
creditors  and  bona  fide  purchasers  without  notice  ;  and,  as 
between  the  parties,  the  delivery  of  the  stock  certificate 
with  an  assignment  and  power  of  attorney  to  transfer,  vests 


tirely  technical,  why  a  blank  in  an  in- 
strument under  seal  may  not  be  filled 
up  by  the  party  receiving  it  after  it  is 
executed,  as  well  as  any  other  contract 
in  writing,  where  the  parties  have  so 
agreed  at  the  time.  In  either  case,  the 
contract,  when  the  blank  has  been 
filled,  expresses  the  exact  a^eement  of 
the  parties,  and  nothing  but  an  extreme 
technical  view  derived  from  the  ancient 
law  of  England,  can  justify  the  making 
of  any  distinction  between  them.  Such 
a  distinction  is  little  suited  to  the  usages 
and  necessities  of  modern  commerce, 
for  credit  among  merchants,  and  facili- 
ties for  making  it  available  in  their 
transactions,  are  a  most  important  ele- 
ment in  its  character,  however  unim- 
portant they  may  have  been  in  a  state 
of  Society  where  comfnerce  Was  littlfe 
known,  where  seals  were  a  substitute 
for  signatures,  and  where  lords  and 
vassals  alike  could  not  write  their  own 
names."  Bridgeport  Bank  v.  New 
York  &  N.  H.  R.R.  Co.,  30  Conn.  274. 
See  Holbrook  v.  N.  J.  Zinc  Co.,  57  N. 
Y.661 ;  Winter  v.  Bdmont  Mining  Co., 


53  Gal.  48 ;  First  Nat.  Bank  v.  GilToi-d, 
47  Iowa,  575 ;  Johnson  v.  Laflin,  5 
Dillon,  65  ;  Webster  v.  Upton,  91  U.  S. 
65  ;  McNeil  v.  Tenth  Nat.  Bank,  46  N. 
Y.  324-- 

'  Atkinson  v.  Atkinson,  8  Allen,  15. 

'  An  agreement  to  assign  and  trans- 
fer to  a  per-son  by  a  proper  in'strunHent 
of  conveyancfe  certain  stock,  or  the  in- 
terest a  party  may  have  acquired  there- 
in, is  performed  by  executing  and  ten- 
dering to  the  person  an  assignment  of 
the  stock  wifli  a  power  of  attorney  to 
transfer  the  same  oh  the  corporate 
books,  notwithstanding  the  corporation 
refuses  to  make  the  transfer.  It  is  no 
part  of  such  an  engagement  that  the 
assignor  shall  procurfe  a  transfer  of  the 
stock  upon  the  books,  and  the  assignee 
is  bound  to  accept  it  vfheti  tendered, 
and  to  pay  for  it  according  to  the  terms 
of  the  contract;  Orr  v.  Bigelow,  2o 
Barb.  21. 

*  Munn  V.  Barnum,  24  Barb.  283 ; 
Fraser  v.  Charleston,  1 1  S.  C.  486. 

^  Shaw  v.  Spencer,  100  Mass.  38a. 
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the  title  in  the  trustee,  though  the  transfer  is  not  recorded 
on  the  books  of  the  corporation.^  The  mere  assignment  of 
a  certificate  of  stock,  with  a  power  of  attorney  to  transfer, 
is  not  an  effectual  transfer  as  against  an  attachment  on 
mesne  process  made  before  notice  given  and  demand  made 
for  a  transfer  under  the  power.^  S.  being  the  owner  of 
certain  shares  of  the  capital  stock  of  an  insurance  company, 
assigned  to  B.  the  certificates  of  the  stock,  together  with  a 
power  of  attorney  authorizing  the  assignee  to  cause  the 
proper  transfer  of  the  stock  to  be  made  on  the  books  of 
the  company.  The  assignment  was  made  as  collateral 
security  for  the  payment  of  S.'s  note  to  B.  for  five  hundred 
dollars  with  interest.  B.  neglected  to  have  the  stock  trans- 
ferred on  the  books  of  the  company,  and  W.,  having  no 
knowledge  of  the  assignment,  brought  an  action  against  S. 
to  recover  a  considerable  sum  of  money  due  him  from  S., 
and  an  attachment  was  levied  on  the  stock  standing  in  S.'s 
name  on  the  books  of  the  company.  Subsequently,  W.  re- 
covered judgment,  and  issued  execution,  when  B.  brought  a 
suit  to  enjoin  the  sale.  It  appeared  that  the  value  of  the 
stock  exceeded  the  amount  of  the  indebtedness  of  S.  to  B. 
It  was  held  that  S.  retained  an  interest  in  the  stock  which 
was  subject  to  sale,  and  that  a  purchaser  at  the  execu- 
tion sale  without  notice  of  the  previous  assignment  to  B. 
would  take  the  stock  discharged  of  B.'s  lien.^      An  in- 


'  Stone   V.   Hackett,    12   Gray,    227.  ^  Fisher  v.  Essex  Bank,  5  Gray,  373  ; 

Where  one  member  of  a  general  part-  Boyd  v.  Rockport  Steam  Cotton  Mills, 

nership  subscribes  for  stock  in  the  name  7  Id.  406  ;   Blanchard  v.  Dedham  Gas 

of  the  firm,  and  pays  for  it  out  of  the  Light  Co.,  12  Id.  213;  Young  v.  South 

means  of  the  firm,  it  is  competent  for  Tredegar  Iron  Co.,  2  South  Western 

him  to  transfer  such  stock  by  indorsing  lleporter,  202. 

an  assignment  on  the  certificate ;  and  '  Farmers'  Nat,  Gold  Bank  v.  Wil- 

a  delivery  of  the  certificate  with  the  in-  son,  58  Cal.  600.    See  Naglee  v.  Pacific 

dorsement  on  it  to  a  purchaser  for  a  Wharf.  Co.,  20  Cal.  529;    Broadway 

valuable  consideration,  is   a   sufficient  Bank  v.   McElrath,    13  N.   J.   Eq.  (2 

transfer  of  the  interest  of  the  firm  in  Beas.)  24 ;  Fraser  v.  Charleston,  1 1  S. 

the  stock.    Quiner  v.  Marblehead  Ins.  C.  48B  ;  Smith  v.  Crescent  City,  etc., 

Co.,  10  Mass.  476.  Co.,  30  La.  Ann.  1378.    Where  shares 
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surance  policy  on  a  life  being  a  chose  in  action,  an  assign- 
ment for  a  valuable  consideration  for  a  part  of  the  amount 
of  the  policy  indorsed  thereon,  and  notice  given  to  the  in- 
surance company,  but  the  policy  retained  by  the  assignor, 
does  not  transfer  to  the  assignee  such  an  interest  as  will 
enable  him,  if  the  estate  of  the  assignor  is  insolvent,  to  re- 
cover the  amount  from  the  administrator,  but  only  to  take 
pro  rata  with  the  other  creditors.* 

§  225.  Effect  of  transfer  on  the  rights  of  the  parties  to  it. — 
Upon  the  sale  and  transfer  of  stock  by  proper  authority, 
when  bona  fide,  and  not  affected  by  any  secret  trust,  the 
transferor  ceases  to  be  a  shareholder,  and  the  purchaser  is 
invested  with  the  title  to  the  stock  with  all  its  incidents.^ 
A  transfer  of  shares  on  the  books  of  a  corporation  for  value 
to  a  bona  fide  holder,  passes  to  him  the  shares  so  trans- 


of  stock  were  transferred  and  new 
certificates  Issued  to  a  person  present- 
ing a  prima  facie  title  several  weeks' 
before  the  same  shares  were  sold 
under  attachment,  it  was  held  that  a 
mandamus  would  not  be  awarded  com- 
manding the  corporation  to  transfer 
the  shares  to  the  purchaser  at  the  at- 
tachment sale,  although  there  was  a 
doubt  whether  the  previous  transfer 
was  not  made  to  defraud  creditors. 
State  V.  Warren  Foundry,  etc.,  Co.,  32 
N.  J.  439- 

'Palmer  v.  Merrill,  6  Cush.  282. 
Shaw,  C.  J.  :  "  The  transfer  of  a  chose 
in  action  bears  an  analogy,  in  some  re- 
spects, to  the  transfer  of  personal  prop- 
erty. There  can  be  no  manual  extra- 
dition of  a  chose  in  action,  as  there 
must  be  of  personal  property  to  con- 
stitute a  lien  ;  but  there  must  be  that 
which  is  similar,  a  delivery  of  the  note, 
certificate,  or  other  document,  if  there 
is  any,  which  constitutes  the  chose  in 
action,  to  the  assignee,  with  full  power 
to  exercise  every  species  of  dominion 
over  it,  and  a  renunciation  of  any  power 


over  it  on  the  part  of  the  assignor.  The 
intention  is,  as  far  as  the  nature  of 
the  case  will  admit,  to  substitute  the 
assignee  in  the  place  of  the  assignor  as 
the  owner."  In  the  foregoing  case,  a 
new  trial  was  granted  on  additional 
facts  showing  that  the  assignment  was 
dehvered  to  the  assignee  at  the  time, 
on  which  he  obtained  a  verdict. 

*  State  V.  Smith,  48  Vt.  266  ;  Farm- 
ers', etc..  Bank  v.  Champlain,  etc.,  Co., 
18  Id.  131 ;  Hamilton,  etc.,  R.R.  Co.  v. 
Rice,  7  Barb.  1 57 ;  Johnson  v.  Laflin, 
5  Dillon,  65 ;  Shellington  v.  Rowland, 
53  N.  Y.  372.  The  purchaser  of  stock 
who  surrenders  his  certificate,  and  has 
one  issued  to  him,  and  his  name  entered 
on  the  books  of  the  corporation,  be- 
comes subrogated  to  the  rights,  and 
assumes  the  liability  of  an  original  sub- 
scriber. Huddersfield  Canal  Co.  v. 
Buckley,  7  Term  R.  36 ;  Hartford  R.R. 
Co.  V.  Boorman,  12  Conn.  530';  Sagory 
V.  Dubois,  3  Sandf.  Ch.  466 ;  Seymour 
V.  Sturgis,  26  N.  Y.  134;  Upton  v. 
Hansbrough,  3  Biss.  417  ;  Agricultural 
Bank  v.  Burr,  24  Me.  256. 
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ferred,  although  the  transferor  does  not  at  the  time  surrender 
his  certificate  ;  and  a  by-law  of  the  corporation  which  re- 
quires a  surrender  of  the  certificate  before  making  a  trans- 
fer, is  not  binding  on  third  parties.  The  fact  that  the 
owner  had  pledged  his  certificate  to  a  third  person  as  se- 
curity for  money  borrowed,  without  notice  to  the  corpora- 
tion of  his  having  done  so,  would  not  affect  such  transfer, 
or  the  title  of  the  transferee.  But  a  transfer  by  a  person 
who  at  the  time  has  no  shares  on  the  books  of  the  corpora- 
tion, conveys  no  title  to  stock  subsequently  acquired. 
Stock  received  and  transferred  on  the  same  day,  should  in 
equity  be  considered  as  received  before  it  was  transferred, 
unless  the  contrary  is  shown.  A  power  of  attorney  attach- 
ed to  a  certificate  which  contains  an  assignment  of  shares 
and  authority  to  transfer  them,  does  not  authorize  the 
transfer  of  shares  acquired  after  the  date  of  the  power.  A 
certificate  and  power  of  attorney  held  by  a  party  to  whom 
it  is  pledged  without  a  transfer  on  the  books  of  the  corpo- 
ration, entitles  him  to  any  stock  of  the  person  named 
therein  at  the  date  of  the  power  if  he  continues  to  hold 
such  stock.^  The  owner  of  stock,  who  has  passed  the  legal 
title  with  an  unlimited  power  of  disposition,  cannot  set  up 
an  unknown  equity  against  a  title  acquired  thereunder  in 
good  faith  for  a  valuable  consideration.  Although  the  de- 
livery of  a  chattel  or  chose  to  another  in  pledge  is  insuf- 
ficient to  preclude  the  real  owner  from  asserting  his  rights 
in  case  of  an  unauthorized  disposition  of  it  by  the  pledgee, 
yet  if  the  owner  intrusts  to  another  not  merely  the  posses- 
sion of  the  property,  but  also  written  evidence  over  his  own 
signature  of  title  thereto,  and  of  unconditional  power  of  dis- 
position over  it,  he  is  estopped  to  dispute  the  title  which 
he  has  apparently  conferred.^     C.  having  borrowed  money 


>  N.  Y.,  etc.,  R.R.  Co.  v.  Schuyler,    Y.  325  ;  Cushman  v.  Thayer  Manf.  Co., 
38  Barb.  534.  76  Id.  365 ;   Prall  v.  Tilt,  28  N.  J.  Eq. 

»  McNeil  V.  Tenth  Nat.  Bank,  46  N.    479. 
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from  a  bank,  desposited  with  the  bank  as  collateral  security 
a  certificate  of  certain  shares  of  the  capital  stock  of  a  cor- 
poration, with  a  blank  power  of  attorney  on  the  certificate 
to  transfer  the  stock  on  the  books  of  the  corporation.  The 
bank  pledged  the  certificate  to  F.  to  secure  money  borrowed 
from  him  by  the  bank,  F,  being  ignorant  of  C.'s  rights,  and 
fully  believing  that  the  stock  was  the  property  of  the  bank. 
At  the  time  the  bank  borrowed  the  money  from  F.  and  as- 
signed the  certificate  to  him,  no  transfer  had  been  made  on 
the  books  of  the  corporation.  It  was  held  that,  as  between 
C>  and  F.,  the  latter  had  the  better  equity,  and  was  entitled 
to  hold  the  stock  for  the  satisfaction  of  his  claim  against  the 
bank.^ 


'  Cherry  v.  Frost,  7  Lea  Tenn.  i. 
See  Weston  v.  Bear  River,  etc.,  Co.,  6 
Gal.  425  ;  Lowry  v.  Commercial,  etc^, 
Bank,  Taney's  Decis.  310;  Shaw  v. 
Spencer,  100  Mass.  389;  Duncan  v. 
jandon,  15  Wall.  165;  Scholfield  v. 
Union  Bank,  2  Cranch,  115;  Vowell  v. 
Thompson,  3  Id.  428 ;  Willcocks,  ex 
iparte,  7  Cowen,  402 ;  Lawrence  v. 
Maxwell,  S3  N.  Y.  19;  McHenry  v. 
Jewett,  26  Hun,  453.  In  an  action  by 
a  railroad  company  against  certain  per- 
sons, it  appeared  that  one  P.,  owning 
five  shares  of  the  stock  of  the  company 
for  which  she  held  a  certificate,  her  son 
forged  her  name  to  a  blank  power  of 
attorney  printed  upon  the  back  of  the 
certificate,  and  delivered  it  to  a  broker 
who  sold  the  shares  to  the  defendants 
and  delivered  to  them  the  certificate 
with  the  forged  signature  on  it ;  that 
the  defendants  having  presented  it  to 
the  transfer  clerk  of  the  company  the 
Shares  were  transferred  upon  the  books 
and  a  new  certificate  issued  to  the  de- 
fendants ;  and  that  afterward,  before 
the  discovery  of  the  forgery,  the  de- 
fendants sold  the  stock,  and  at  their 
requeist  the  corporation  issued  a  new 
certificate   to   the   purchaser.     As   P. 


never  parted  with  her  property  in  the 
shares,  the  company  was  obliged  to 
procure  five  shares  of  its  corporate 
stock  and  issue  a  certificate  to  her,  and 
also  to  pay  her  the  dividends  upon  the 
five  shares.  The  company  had  no 
remedy  against  the  person  who  pur- 
chased of  the  defendants,  because  as 
to  him  it  was  estopped  to  deny  its  cer- 
tificate issued  to  the  defendants  and 
transferred  to  the  purchaser.  The 
court,  per  MORTON,  C.  J.,  said :  "  The 
defendants  have  been  cheated,  but 
they  have  not  lost  their  money  by  any 
act  of  the  plaintiff.  They  lost  it  because 
they  failed  to  make  the  inquiries  neces- 
sary to  detect  the  forgery.  They  have 
a  remedy  over  against  the  person  who 
sold  the  stock  to  them  ;  but  the  plain- 
tiff has  no  remedy  except  against  the 
defendants.  We  are  of  opinion  that 
in  law  and  upon  the  equities  of  the  case 
the  plaintiff  is  entitled  to  recover,  and 
that  it  can  maintain  this  action."  Bos- 
ton &  Albany  R.R.  Co.  v.  Richardson, 
135  Mass.  473.  See  Simm  v.  Anglo 
Am.  Tel.,  5  Q.  B.  D.  188;  Hambleton 
V.  Cent.  Ohio  R.R.  Co.,  44  Md.  551 ; 
Brown  v.  Howard  Ins.  Co.,  42  Id.  384. 
With  reference  to  spurious  stock  fraudu- 
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When  the  holder  and  owner  of  a  certificate  of  withdrawn 
stock  assigns  the  same  in  good  faith,  and  for  a  valuable 
consideration,  the  assignee  acquiires  thereby  a  good  title, 
subject  only  to  such  liens  as  may  be  upon  it  at  that  time. 
No  transaction  had  between  the  assignor  and  the  corpora- 
tion subsequent  to  such  assignment,  and  not  made  with 
specific  reference  to  the  certificate,  would  give  the  corpo- 
ration a  lien  thereon,  though  it  had  no  notice  of  such  trans- 
fer. A  bank,  by  authority  of  the  legislature,  reduced  its 
stock  one-half.  C.  was  the  owner  of  twenty  shares  of  the 
par  value  of  $2,000.  In  March,  i860,  he  surrendered  his 
old  scrip,  and  took  new  scrip  for  one-half  thereof.  One 
thousand  dollars  being  the  par  value  of  the  other  half,  the 
bank  placed  that  amount  to  his  credit  on  its  books,  and  is- 
sued to  him  a  certificate  therefor.  Subsequently  C.  trans- 
ferred the  certificate  in  good  faith,  and  for  a  valuable  con- 
sideration. At  this  time  the  bank  had  no  lien  of  any  kind 
upon  it.  It  was  held  that  the  discounting  of  a  note  by  the 
bank  for  the  assignor,  gave  the  bank  no  legal  or  equitable 
claim  upon  the  assigned  certificate  or  right  to  appropriate 
it  to  the  payment  of  the  loan,  and  that  the  bank  was  bound 
to  make  payment  to  the  party  owning  the  certificate.^ 

§  226.  Liability  of  transferee  of  shares. — In  general,  aftel: 
the  transfer  of  shares,  the  transferee  holds  them  upon  the 
same  conditions,  and  subject  to  the  same  rules  and  orders 
as  the  original  subscriber  in  whose  place  he  is  substituted, 
being,  when  he  has  come  into  privity  with  the  corporation 
by  having  the  stock  transferred  to  him  on  the  books,  equally 
li-able  as  if  he  were  the  Original  holder,  to  pay  subsequent 

leiitly  issued  by  the  agent  of  a  bank  forte  of  such  certificate  on  the  corpori- 

aftd  transferred  from  time  to  time  to  tion.    Bank  of  Ky.  v.  SchuyHcill  Baiik, 

innocent  purchasers,  it  was  held  that  I  Pairs.  Sel.  Cas.   18o.     See  Sabin  v. 

as  against  bona  fide  holders  of  such  Bank  of  Wondstotk,  21  Vt.  353 ;  Fish^ 

stock,  the  bank  would    be    estopped  ei-  v.  Essex  Bank,  5  Gratt.  373 ;  De 

from  going  beyond  its  last  certificate  Voss   v.  City   of   Richmond,    18  Id. 

in  any  questioti  between  the  bank  and  338; 

such   holder  touching  the  obligatory  '  Caflarian  v.  Edwards,  3S  N.  Y.  483. 
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instalments,  and  also  in  relation  to  the  contracts  and  en- 
gagements of  the  corporation.^  "  The  principal  difficulty 
in  regard  to  the  liability  for  calls  arises  where  there  have 
been  transfers,  and  the  name  of  the  transferee  not  entered 
upon  the  books  of  the  company.  For  whenever  the  name 
of  the  vendee  of  shares  is  transferred  to  the  register  of 
shareholders,  the  cases  all  agree  that  the  vendor  is  exoner- 
ated (unless  there  is  some  express  provision  of  law  by 
which  the  liability  of  the  original  subscriber  still  con- 
tinues), and  the  vendee  becomes  liable  for  future  calls.  The 
vendee  having  made  such  representation  to  the  company  as 
to  induce  them  to  enter  his  name  upon  the  register  of 
shares,  is  estopped  to  deny  the  validity  of  the  transfer. 
Where  the  party  had  represented  himself  to  the  company 
as  the  owner  of  shares,  and  sent  in  scrip  certificates  which 
had  been  purchased  by  him,  claiming  to  be  registered  as 
proprietor  in  respect  thereof,  and  had  received  from  the 
company  receipts  therefor,  with  a  notice  that  they  would 
be  exchanged  for  sealed  certificates  on  demand,  he  was  held 
estopped  to  deny  his  liability  for  calls,  although  his  name 
had  not  been  entered  upon  the  register  of  shareholders,  or 
any  memorial  of  transfer  entered  as  required  by  the  act."*  An 
assignee  of  stock  who  has  caused  it  to  be  transferred  to  him- 
self on  the  books  of  the  corporation,  is  liable  to  it,  or  to  its 
creditors  after  it  has  become  bankrupt,  though  he  holds  the 
stock  as  collateral  security  for  a  debt  due  from  his  assignor.* 


'  Huddersfield  Canal  Co.  v.  Buckley,  Phila.  Canal  Co.  v.  Jones,  3  Whart. 

7  Term  R.  36;  Hartford,  etc.,  R.R.  Co.  198;  Merrimac  Mining  Co.  v.  Levy,  54 

V.  Boorman,  12  Conn.   530;  Bend  v.  Pa.  St.  227;   Webster  v.   Upton,  91 

Susquehanna  Bridge    Co.,  6  Har.   &  U.  S.   65  ;    McCready  v.   Rumsey,   6 

Johns.   128;  Hall  v.  U.  S.  Ins.  Co.,  5  Duer,  574.  See  Palmer  v.  Ridge  Mining 

Gill,  484;    Longley  v.   Little,  26  Me.  Co.,  34  Pa.  St.  288  ;  Everhart  v.  Phila., 

162 ;  McLaren  v.  Franciscus,  43  Mo.  etc.,  R.R.  Co.,  28  Id.  339. 

452;  Curtis  V.  Harlow,   12  Mete.  3;  « Bennett's  Case,  5  De  G.  M.  &  G. 

Cowles  V.    Cromwell,   25   Barb.  413 ;  284. 

Holyoke  Bank  v.  Burnham,  11  Cush.  '  Pullman  v.  Upton,  96  U.  S.  328; 

183;  Magruder  v.  Colston,  44  Md.  349 ;  Adderly  v.  Storm,  6  Hill,  624 ;  Wheelock 

Moore  v.  Jones,  3  Woods,  53  ;  West  y.  Kost,  77  111.  296. 
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If  in  consequence  of  neglect  on  the  part  of  the  purchaser 
of  shares  to  procure  a  transfer  of  them  on  the  books  of  the 
corporation,  the  seller  is  made  liable  for  assessments  or 
calls,  the  purchaser  is  bound  to  indemnify  him  therefor,  and 
for  any  liability  incurred  on  account  of  the  shares  after  the 
sale ;  ^  and  the  purchaser  or  transferee  may  be  compelled  in 
equity  to  register,  to  pay  calls,  and  to  indemnify  the  seller 
for  expenditures  necessarily  made  in  relation  to  stock  sold." 
When  there  have  been  intermediate  sales  without  a  transfer 
on  the  books,  specific  performance  will  be  decreed  at  the 
suit  of  the  original  vendor  against  the  ultimate  purchaser.^ 
Where  the  statute  makes  the  original  stockholder  individu- 
ally liable  for  the  debts  of  the  corporation,  his  liability  for 
debts  contracted  during  his  membership  will  not  pass  to 
the  transferee.* 


"  Lindley  on  Part.,  4th  Ed.  707.  *  Judson  v.  Rossie  Galena  Co.,  9 
^  Wynne  v.  Price,  3  De  G.  &  Sm.  Paige  Ch.  598  ;  Moss  v.  Oakley,  2  Hill, 
310;  Shawv.  Fisher,  2  Id.  II ;  StrafFon,  265;  McCulIough  v.  Moss,  5  Denis, 
ex  partBf  22  L.  J.  Ch.  206;  Paine  v.  567;  Tracy  v.  Yates,  18  Barb.  152; 
Hutchinson,  L.  R.  3,  Ch.  388;  Hawk-  Chesley  v.  Pierce,  32  N.  H.  388  ;  Wind- 
ins  V.  Maltby,  4  Id.  200.  ham  Provident  Inst.  v.  Sprague,  43  Vt. 

^  Musgrave  &  Hart's  Case,  L.  R.  5,  502. 
Eq.  193. 
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236.  Power  to  mortgage  corporate 

property. 

237.  Construction  and  effect  of  mort- 

gage of  corporate  property. 

238.  Character  of  rolling  stock. 

239.  Machinery. 

240.  Mortgage  of  after-acquired  prop- 

erty. 

241.  Fraud    in    sale    under    mort- 

gage. 

242.  Appointment  of  receiver. 

243.  Mechanic's  lien. 


§  227.  Lien  of  corporation  on  shares  not  impIied.-^There  is 
no  lien  at  common  law  against  stock  for  debts. in  favor  of 
the  corporation  issuing  the  stock.  A  diiferent  rule  would 
subvert  the  wholesome  doctrine  of  the  common  law  against 
secret  liens.  When  such  lien  exists,  it  is  by  statutory  au- 
thority, either  expressed  in  the  act  of  incorporation,  or  in 
by-laws  authorized  by  the  act.  That  a  mere  by-law  would 
be  Sufficient  to  create  a  lien  on  stock  for  a  general  bal- 
ance due  the  company  in  the  case  of  trading,  manufactur- 
ing, or  other  corporations  not  engaged  in  loaning  money, 
has  been  generally  denied.  It  is  safe  to  say  that  it  would 
not,  unless  notice  of  the  by-laws  were  brought  home  to  a 
purchaser  of  stock  before  the  purchase.^     When  a  by-law 


'  Heart  v.  State  Bank,  2  Dev.  Eq.  Heron,  52  Pa.  St.  280 ;  Bank  of  Attica 

III;  Sargent  v.  Franklin  Ins.  Co.,  8  v.  Manfs.,  etc..  Bank,  20  N.  Y.  505; 

Pick.  90;    Dana  v.    Brown,   i   J.  J.  DriscoU  v.  West  Bradley,  etc.,  Manf, 

Marsh,  304 ;   Steamship  Doc.  Co.  v.  Co.,  59  Id.  96 ;  Hill  v.  Pine  River  Bank, 
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provides  that  no  stock  shall  be  allowed  to  be  transferred  on 
the  corporate  books  if  the  person  in  whose  name  the  stock 
stands  is  indebted  to  the  corporation,  it  should  point  out 
its  authority  for  the  prohibition  either  in  its  articles  of  as- 
sociation, or  in  sorne  statute.  Power  given  by  a  statute  to 
make  by-laws,  not  inconsistent  with  any  existing  law,  for 
the  management  of  its  property,  the  regulation  of  it5 
affairs,  and  for  the  transfer  of  its  stock,  does  not  confer 
power  to  make  such  a  by-law  ;  but  only  to  direct  the  man- 
ner in  which  the  stock  shall  be  transferred.^     Eleven  indi- 


45  N.  H.  300;  People  v.  Crockett,  9 
Cal.  112;  Anglo  Cal.  Bank  v.  Gran- 
gers' Bank,  63  Id.  359 ;  People  v.  Miller, 
39  Hun,  557  ;  Bank  of  Louisville  v. 
Nat.  State  Bank,  10  Bush.  Ky.  367; 
Del.,  etc.,  R.R.  Co.  v.  Oxford  Iron  Co., 
38  N.  J.  Eq.  340 ;  Case  v.  Bank,  100 
U.  S.  446;  Nat.  Bank  of  Zenia  v. 
Stewart,  107  Id.  676.  The  rule  has 
long  prevailed  in  many  jurisdictions 
that  a  corporation  has  no  implied  lien 
on  the  shares  of  its  stockholders  for 
debts  due  from  them,  and  cannot  hold 
the  shares  against  a  purchaser  or  at- 
taching creditor.  A  different  rule  has 
been  adopted  in  relation  to  dividends 
declared  which  are  considered  as  so 
much  money  in  the  possession  of  the 
corporation  belonging  to  the  stockhold- 
er, and  regarded  as  pledged  toward  the 
payment  of  any  just  debt  then  due 
from  him.  Hagar  v.  Union  Nat.  Bank, 
63  Me.  509 ;  but  not  as  to  dividends 
accruing  after  the  death  of  the  stock- 
holder. Brent  V.  Bank,  2  Cranch,  517. 
If  there  is  no  statute  or  valid  by-law 
regulating  the  manner  of  transferring 
shares  in  an  incorporated  joint  stock 
company,  and  the  stock  is  declared  by 
the  charter  to  be  assignable,  a  simple 
assignment,  with  notice  of  the  same  to 
the  proper  officer  of  the  corporation, 
although  not  entered  on  the  company's 
books,  will  be  sufficient  to  transfer  the 


legal  right,  and  a  bona  fide  assignee  of 
the  stock  will  hold  it  free  from  any 
equitable  claims  thereon  of  which  he 
had  no  previous  notice.  Stebbins  v. 
Phoenix  Ins.  Co.,  3  Paige  Ch.  350. 

'  DriscoU  v.  West  Bradley,  etc.,  Manf. 
Co.,  36  N.  Y.  Super.  Ct.  488  ;  59  N.Y. 
96  ;  Rosenbach  v.  Bank,  53  Barb.  495  ; 
Conklin  v.  Bank,  lb.  512;  45  N.  Y. 
655;  BuUard  v.  Bank,  18  Wall.  594; 
Evansville  Nat.  Bank  v.  Metrop.  Nat. 
Bank,  2  Biss.  527 ;  Nat.  Banking  Co. 
v.  Wiltz,  4  Woods,  43  ;  Bank  of  Holly 
Springs  v.  Pinson,  58  Miss.  421 ;  Farm- 
ers', etc.,  Bank  v.  Wasson,  48  Iowa, 
336 ;  Moore  v.  Bank  of  Commerce,  52 
Mo.  377 ;  Mobile  Mu.  Ins.  Co.  v.  Cul- 
lom,  49  Ala.  558  ;  Merchants'  Bank  v. 
Shouse,  102  Pa.  St.  488  ;  Case  v.  Bank, 
100  U.  S.  446 ;  Williams  v.  Lowe,  4 
Nebraska,  397.  The  authorities  are, 
however,  not  wholly  in  accordance  on 
this  subject.  In  Lockwood  v.  Mechan- 
ics' Nat.  Bank,  9  R.  I.  308,  it  was 
held  that  power  to  make  by-Iavys,  to 
regulate  the  management  of  the  busi- 
ness of  the  association,  and  to  regulate 
the  transferring  or  manner  of  transfer- 
ring stock,  was  sufficient  to  authorize  a 
by-law  creating  a  lien.  See  Pender- 
gast  v.  Bank  of  Stockton,  2  Sawyer,  108. 
Where  the  charter  of  a  bank  gave  the 
directors  authority  to  make  rules  con- 
cerning the  transferring  of  its  stock,  a 
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viduals,  of  whom  G.  was  one,  entered  into  an  agreement 
to  accept  an  act  of  incorporation,  distributing  and  holding 
the  stock  amongst  themselves  to  an  amount  and  in  a  propor- 
tion stated.  It  was  a  part  of  the  agreement  that  the  cor- 
poration should  purchase  from  G.  land,  with  the  buildings 
he  was  then  erecting  thereon,  together  with  fixtures  and 
machinery  specified,  he  to  complete  the  buildings  and  fur- 
nish them  in  a  manner  described.  G.  conveyed  the  land 
to  the  corporation  ;  but  the  buildings,  fixtures,  and  ma- 
chinery were  not  completed  by  him,  and  the  corporation 
expended  large  sums  in  completing  them.  No  certificate 
of  shares  had  been  issued  to  G.  when  he  became  insolvent. 
It  was  held  that  the  corporation  had  no  lien  on  G.'s  shares 
.either  for  arrears  due  thereon,  or  for  sums  paid  either  be- 
fore or  after  G.  became  insolvent,  to  complete  and  furnish 
"the  buildings.^  The  fact  that  a  stockholder  in  an  insurance 
company  has  given  his  note  for  premiums  of  insurance, 
does  not  give  the  company  a  lien  on  his  shares,  and  if  the 
company  refuses  to  transfer  the  stock  to  a.  bona  Jlde  as- 
signee unless  the  balance  due  on  the  note  is  paid,  and  the 
assignee  pays  such  balance,  it  will  be  deemed  to  have  been 
paid  under  compulsion,  and  he  can  recover  back  the  amount 
from  the  company.  But  where  money  for  dividends  on 
the  stock  has  accumulated  in  the  hands  of  the  company, 
previous  to  a  transfer,  the  company  has  a  lien  thereon  for 
the  unpaid  balance  of  such  a  note,  though  the  assignee  will 


by-law  prohibiting  any  member  from  ment  proposed  to  form  a  partnership 

transferring  his  stock  while  he  was  in-  instead  of  a  corporation,  there  might 

debted  to  the  bank  was  held  valid,  and  have  been  in  effect  a  lien  upon  the 

the  indebtedness  of  a  stockholder  to  shares  in  favor  of  the  partners  before 

the  bank  being  proved,  it  was  held  that  the  separate  creditors  could  claim  the 

the  bank  was  authorized  to  refuse  him  shares    as    separate    property.      This 

permission  to  transfer  his  stock.     Mc-  would  have  resulted  from  the  difference 

Dowell  V.  Bank  of  Wilmington,  i  Har-  in  the  relations  between  a  partnership 

ring.  Del.  27.    See  Bank  of  Attica  v.  and  the  individuals  who  compose  it  on 

Manfs.,  etc.,  Bank,  20  N.  Y.  505.  the  one  hand,  and  a  corporation  and  its 

'  Mass.  Iron  Co.  v.  Hooper,  7  Cush.  members  on  the  other.    Ibid. 
183.    Had  these  persons  by  their  agree- 
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be  entitled  to  the  dividends  subsequently  made.^  A  lien  is 
not  established  by  the  fact  that  no  stock  certificate  has 
been  issued,  a  certificate  being  evidence  only,  and  not  nec- 
essary to  complete  the  title.* 

§  228.  Lien  created  by  agreement. — A  corporation  may 
acquire  a  lien  upon  the  shares  of  one  of  its  members  for 
his  indebtedness  to  the  corporation  by  a  special  contract 
with  him  to  that  effect.^  The  charter  of  a  bank  gave  it 
power  to  establish  and  put  in  execution  such  by-laws,  ordi- 
nances, and  regulations  as  might  be  expedient  for  the  well- 
ordering  of  the  concerns  of  the  corporation,  and  provided 
that  the  shares  should  be  assignable  according  to  such  rules 
as  should  be  prescribed  by  the  stockholders  of  the  bank. 
There  was  no  by-law  giving  the  bank  a  lien  on  shares  for 
the  indebtedness  of  the  holder,  but  the  stock  certificates 
provided  that  the  shares  might  be  transferred  "  subject, 
nevertheless,  to  the  indebtedness  and  liability  at  the  bank 
of  holders,  according  to  the  charter  and  by-laws."  It  was 
held  that  a  stockholder  by  accepting  the  certificate  was 
bound  by  it,  and  that  if  it  did  not  strictly  constitute,  it  was 
tantamount  to  an  agreement  between  him  and  the  bank' 
that  his  stock  should  be  subject  to  his  indebtedness  to  the 
institution.*     It  was  held  by  the  Supreme  Court  of  Penn- 


'  Bates  V.  N.  Y.  Ins.  Co.,  3  Johns,  prietors  might,  at  a  meeting  called  for 
Cas.  238  ;  Rogers  v.  Huntingdon  Bank,  that  purpose,  tax  themselves  to  raise 
12  Serg.  &  Rawle,  ^T.  Where  the  money  to  repair  their  house  of  worship 
power  of  forfeiture  has  not  been  ex-  when  necessary,  it  was  held  that  this 
pressly  conferred  by  the  terms  of  the  only  contemplated  a  tax  upon  the  pew- 
charter,  the  directors  of  a  corporation  holders  personally,  and  gave  no  right 
have  no  authority  to  declare  a  forfeiture  to  levy  an  assessment  on  the  pews,  or 
of  stock  to  the  corporation  for  the  non-  to  enforce  payment  by  a  sale  or  forfeit- 
payment  by  the  holder  of  instalments  ure  of  them.  Perrine  v.  Granger,  30 
called  in.     In  re  Long  Island  R.R.  Co.,  Vt.  595. 

19  Wend.  37.     A  religious  society  can-        '  Mass.  Iron  Co.  v.  Hooper,  w;>ra. 
not  sell  or  forfeit  the  shares  or  rights        ^  Ibid.;  Farmers',  etc..  Bank  v.  Was- 

of  pew-holders  unless  power  to  do  so  son,  48  Iowa,  336. 
is  given  by  the  articles  of  association.        *  Van   Sands  v.  Middlesex  County 

Where  it  was  provided  that  the  pro-  Bank,  26  Conn.  144. 
VOL.  II. — 15 
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sylvania  that  when,  by  the  known  usage  of  a  bank,  the  stock 
of  a  debtor  was  not  transferable  until  the  debt  was  paid, 
such  usage  was  binding  on  his  assignees.^ 

§  229.  Statutory  construction  with  reference  to  lien. — Where 
the  act  under  which  a  bank  is  incorporated  provides  that 
the  stock  shall  be  assignable  and  transferable  on  the  books 
only,  but  that  no  stockholder  indebted  to  the  bank  shall 
make  a  transfer  or  receive  a  dividend  until  such  debt  has 
been  discharged,  or  security  to  the  satisfaction  of  the  di- 
rectors given  for  the  same,  the  language  embraces  all  debts, 
and  the  bank  has  a  lien  on  the  stock  not  only  for  the 
amount  unpaid  on  the  original  subscription,  but  also  for 
debts  on  account  of  discounts  ;  and  the  bank  may  refuse  to 
permit  a  transfer  of  stock  until  the  debts  of  the  holder  are 
paid,  although  the  demands  are  not  yet  due.^  Such,  or  a 
similar  provision  is  intended  exclusively  for  the  benefit  and 
protection  of  the  bank.^  When  the  lien  is  given  in  terms 
"  for  all  debts  actually  due  and  payable  to  the  corporation," 


'  Morgan  v.  Bank  of  North  Am.,  8  513;    Anglo   Cal.  Bank  v.  Grangers' 

Serg.  &  Rawle,  73.  Bank,  63  Cal.  359 ;   Bishop  v.  Globe 

"Rogers   v.   Huntingdon   Bank,    12  Co.,  135  Mass.  132.    Where  an  act  pro- 

Serg.  &  Rawle,  77 ;   Grant  v.  Mechan-  hibits  the  transfer  of  bank  stock  by  any 

ics'  Bank,  1 5  Id.  140 ;   Sewall  v.  Lan-  shareholder  indebted  to  the  bank,  the 

caster  Bank,  17  Id.  285.     "It  is  well  legal  title  to  the  stock  remains  in  the 

settled  that  the  lien  given  by  statute  to  bank  until  payment,   for  its  security, 

a  corporation  upon  the  shares  of  stock-  and  for  the  benefit  of  the  sureties  of 

holders  indebted  to   it  extends  to  all  the  debtor  who  are  in  equity  entitled 

debts  whether  payable  presently  or  at  to  be  subrogated  to  the  security  held 

a  future  time,  except  where  the  statute  by  the  bank.     Klopp  v.  Lebanon  Bank, 

limits  the  lien  to  debts  actually  due  and  46  Pa.  St.  88;   Kuhns  v.  Westmore- 

payable,   and  that   a   stockholder   in-  land  Bank,  2  Watts,  136.    It  would  re- 

debted  to  the  corporation,  although  the  quire  a  very  clear  provision  of  law  to 

debt  may  not  be  due,  cannot  transfer  make  nugatory  the  lien  by  giving  the 

his  stock  without  the  consent  of  the  corporation  authority  to  take  from  an 

corporation."     Pittsburgh,  etc.,  R.R.  indorser  his  security  and  apply  it  to 

Co.  V.  Clarke,  29  Pa.  St.  146.  other  debts  which  his  principal  con- 

^  Cross  V.  Phoenix  Bank,  i  R.  I.  39 ;  tracted  with  the  corporation  after  the 

Bank  of  Utica  v.  Smalley,  2  Cowen,  lien  on  the   stock  attached.      Peters- 

770 ;   Planters',  etc.,  Mu.  Ins.  Co.  v.  burg  Savings  &  Ins.  Co.  v.  Lumsden, 

Selma  Savings  Bank,  63  Ala.  585  ;  Mt.  75  Gratt.  327. 
Holly  Paper  Co.'s  Appeal,  99  Pa.  St. 
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the  lien  would  not,  of  course,  attach  to  paper  not  due  at 
the  time  a  transfer  is  demanded.^  In  Brent  v.  Bank  of 
Washington,**  Baldwin,  J.,  who  delivered  the  opinion  of 
the  court,  in  commenting  on  the  charter  of  a  bank  which 
provided  that  "  all  debts  actually  due  and  payable  to  the 
bank  (days  of  grace  for  payment  having  passed)  by  a 
stockholder  requesting  a  transfer,  must  be  satisfied  before 
such  transfer  shall  be  made  unless  the  president  and  direct- 
ors shall  direct  to  the  contrary,"  said  :  "  Every  stockholder 
who  draws  or  indorses  a  note  to  procure  a  loan  from  the 
bank  is  bound  to  know,  the  terms  of  the  charter  and  by- 
laws ;  his  signature  to  the  note  is  an  inchoate  pledge  of  his 
stock  for  security  ;  his  stock  gives  credit  to  his  name,  and 
the  bank  grants  the  loan  on  its  faith.  Though  the  charter 
has  not  made  the  note  a  lien  on  the  stock  until  the  note  is 
protested,  so  as  to  give  the  bank  both  a  legal  and  equitable 
right  to  refuse  the  transfer  until  it  is  paid,  yet  it  has  given 
them  the  power  to  prevent  a  transfer  on  their  books  unless 
by  such  rules  as  they  may  prescribe  ;  which  gives  them 
power  to  prevent  the  legal  title  from  passing  to  the  pur- 
chaser. Connecting  this  with  the  power  to  make  by-laws 
for  the  government  of  the  bank  and  the  management  of 
their  concerns,  the  bank  would  have  a  strong  case  in  equity 
had  the  latter  clause  of  the  charter  been  omitted."  L.,  a 
stockholder  in  a  bank,  being  indebted  to  the  bank  in  a  con- 


'  Reese  v.  Bank  of  Commerce,  14  ness  incurred  by  the  assignor  after  the 
Md.  271.  The  banking  law  of  Ohio  bank  had  received  notice  of  the  assign- 
enacted  that  no  shareholder  in  a  bank  ment  of  his  stock  certificate,  did  not 
should  have  power  to  sell  or  transfer  give  the  bank  a  lien  on  his  shares  as 
any  stock  held  by  him  in  his  own  right  against  his  assignee,  although  there 
so  long  as  he  was  liable  to  the  bank  as  had  been  a  previous  indebtedness  which 
principal  debtor,  surety,  or  otherwise,  was  satisfied.  Giving  a  bank  a  lien  on 
for  any  debt  which  had  become  due  stock  carries  out  the  principle  which 
and  remained  unpaid.  It  was  held  obtains  in  ordinary  partnerships,  that 
that  an  attempted  transfer  of  his  stock  the  interest  of  the  partner  is  what  re- 
by  a  shareholder  on  the  books  of  a  mains  after  deducting  his  debts  to  the 
bank  while  he  was  thus  indebted,  could  firm.  Condut  v.  Seneca  County  Bank, 
not  defeat  the  lien  of  the  bank  given  i  Ohio  St.  298. 
by  the  statute ;   but  that  an  indebted-  '  10  Pet.  596. 
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siderable  amount,  for  which  he  had  given  the  bank  his 
promissory  note,  before  the  note  fell  due  sold  his  stock. 
The  stock  certificates  provided  that  the  shares  were  trans- 
ferable subject  to  the  conditions  in  the  articles  of  associ- 
ation, one  of  which  was  that  no  share  should  be  transferred 
unless  the  shareholder  had  previously  discharged  all  debts 
due  by  him  to  the  bank.  On  the  question  whether  the 
bank  was  entitled  to  refuse  to  transfer  L.'s  stock  on  the 
ground  that  it  had  a  lien  on  it  by  reason  of  his  note,  the 
court,  in  deciding  in  the  negative,  said:  "When  a  man 
gives  his  note  payable  at  a  future  day,  it  is  an  essential  part 
of  the  contract  that  he  shall  not  be  called  on  to  pay  it,  and 
shall  in  no  respect  be  molested  in  relation  to  it,  until  the 
day  shall  arrive,  and  then  he  is  pledged  to  pay  it.  This  is 
the  contract ;  and  why  should  we  say  that  a  dealer  with  this 
bank  is  subject  to  greater  liabilities,  and  exposed  to  more 
severe  restrictions,  than  attach  to  any  similar  indebtedness 
to  other  persons."^ 

The  provision  of  a  charter  declaring  the  stock  of  a  cor- 
poration personal  property,  and  empowering  the  board  of 
directors  to  make  rules  and  regulations  concerning  its 
transfer  subject  to  the  general  law  of  the  State,  authorizes 
the  board  to  prohibit  the  transfer  of  stock  until  all  debts 
due  by  the  holder  to  the  corporation  are  paid,  notwithstand- 
ing such  rule  is  inconsistent  with  the  general  law  of  the 
State  governing  the  transfer  of  personal  property.  "  In 
saying  that  the  rules  and  restrictions  on  the  transfer  of 
stock  should  be  subject  to  the  general  law,  the  legislature 
could  not  have  intended  that  they  should  be  consistent  and 
in  conformity  with  the  law  of  the  State  governing  the  sub- 
ject matter  concerning  which  the  by-laws  were  to  be  en- 
acted.    It  could  only  have  been  contemplated  by  the  legis- 

'  Leggett  V.  Bank  of  Sing  Sing,  25  been  paid  in  on  stock,  when  no  more 

Barb.  326.     A  corporation  is  not  justi-  has  been  called  for.     Kahn  v.  St.  Jo- 

fied   in  refusing  to   transfer    on    the  seph,  70  Mo.  262.      See  Shenandoah 

ground  that  only  thirty  per  cent,  has  R.R.  Co.  v.  Griffith,  76  Va.  913, 
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lature  that  they  should  be  reasonable  and  not  contravene 
the  general  laws  other  than  that  relative  to  the  subject 
about  which  they  were  prescribed.  Hence,  though  there 
is  a  general  law  prescribing  the  manner  in  which  personal 
property  may  be  transferred,  the  validity  of  a  by-law  on  the 
subject  will  depend  upon  its  reasonableness  and  its  con- 
formity to  the  general  laws  other  than  that  concerning  the 
transfer  of  personal  property.  The  form  of  certificate 
would  have  shown  a  purchaser  that  he  took  it  subject  to 
the  rules  and  restrictions  imposed  by  the  by-laws  of  the  com- 
pany which  put  him  on  inquiry.  Be  this  as  it  may,  the 
words  of  the  charter  were  sufficient  to  empower  the  corpo- 
ration to  pass  such  a  by-law,  and  as  the  wisdom  and  policy 
of  such  a  power  may  be  inferred  from  the  frequency  with 
which  it  is  intrusted  to  incorporated  companies  in  express 
terms,  we  cannot  say  that  the  company  violated  its  duty  in 
imposing  the  restriction  complained  of  on  the  right  of 
transferring  its  stock.  The  words  '  indebted  to  the  com- 
pany '  apply  as  well  to  debts  to  become  due  as  to  those 
which  are  actually  due."  ^  .Where,  however,  the  charter  of 
a  bank  provided  that  no  stockholder  indebted  to  the  bank 
for  a  demand  due  and  payable  should  transfer  his  stock 
until  the  debt  was  paid  or  collateral  security  for  its  pay- 
ment given  to  the  satisfaction  of  the  directors,  and  that 
the  bank  should  have  the  first  lien  on  all  stock  owned  by 
its  debtors,  it  was  held  that  the  phrase  "  debt  or  demand 
due  and  payable  "  was  employed  to  describe  debts  on  which 
money  was  coming  to  the  bank  as  distinguished  from  debts 
due  to  others  and  merely  deposited  in  the  bank  for  collec- 
tion, and  that  a  debt  to  the  bank  was  due  and  payable 
though  the  time  for  payment  had  not  elapsed.* 


'  St.  Louis  Perpet.  Ins.  Co.  v.  Good-        '  Downer    v.     Bank    of    Zanesville, 
fellow,  9  Mo.  149,  per  Scott,  J.     See    Wright,  Ohio,  477. 
Mechanics'  Bank  v.  Merchants'  Bank, 
45  Mo.  513. 
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§  230.  Lien  of  corporation  under  general  provisions  of  law. — 
When  the  charter  gives  the  corporation  authority  to  es- 
tablish regulations  under  which  the  stock  shall  be  trans- 
ferred on  the  corporate  books,  a  by-law  "  that  no  stock- 
holder shall  be  permitted  to  transfer  his  stock  while  he  is 
in  default,"  if  not  opposed  to  any  constitutional  or  statu- 
tory provision,  and  not  unreasonable,  or  in  restraint  of 
trade,  is  valid.  Where  in  such  a  case  a  corporation  had 
the  note  of  a  firm  it  was  held  competent  for  it  to  refuse  to 
permit  the  transfer  on  its  books  of  stock  owned  by  a  mem- 
ber of  the  firm  until  the  indebtedness  was  paid.^  The  same 
was  held  where  the  language  of  the  charter  was  that  the 
stock  should  be  transferable  on  the  books  "  according  to 
such  rules  and  by-laws,  and  subject  to  such  restrictions  and 
limitations  as  the  stockholders  at  a  general  and  regular 
meeting  may  from  time  to  time   adopt  and  establish."*' 


'  Cunningham  v.  Ala.  Ins.  Co.,  4 
Ala.  652  ;  S.  P.  Arnold  v.  Suffolk  Bank, 
27  Barb.  424.  A  statute  authorizing 
a  bank  "  to  make  by-laws  for  the  man- 
agement of  its  property,  the  regulation 
of  its  affairs,  and  the  transfer  of  its 
stock,"  and  providing  that  "  the  stock 
of  the  company  shall  be  transferable 
in  such  manner  as  shall  be  prescribed 
by  the  by-laws  of  the  company,"  em- 
powers the  bank  to  adopt  a  by-law  that 
no  transfer  of  stock  shall  be  made  upon 
the  books  until  after  the  payment  of  all 
calls  and  assessments  made  or  imposed 
thereon,  and  of  all  indebtedness  due 
the  bank  by  the  person  in  whose  name 
the  stock  stands  on  the  books,  except 
with  the  consent  of  the  president.  Pen- 
dergast  v.  Bank  of  Stockton,  2  Sawyer, 
108  ;  Knight  v.  Old  Nat.  Bank,  3  Cliff. 
429.  A  national  bank  may  hold  shares 
in  the  capital  stock  of  another  national 
bank  as  collateral  security  for  a  loan  or 
loans  made  or  to  be  made.  Nat.  Bank 
V.  Case,  99  U.  S.  628.  When  the  char- 
ter of  a  corporation  authorizes  the  pass- 


ing of  a  by-law  giving  the  corporation 
a  lien  on  its  stock  for  the  indebtedness 
of  the  owner  to  the  corporation,  such 
by-law  can  have  no  retrospective  oper- 
ation, the  corporation  previous  to 
the  by-law  having  no  vested  interest 
in  the  stock.  People  v.  Crockett,  9 
Cal.  II. 

"  Geyer  v.  Western  Ins.  Co.,  3  Pittsb. 
41 .  But  a  lien  of  the  corporation  for 
indebtedness  incurred  subsequent  to 
the  service  of  an  attachment  was 
postponed  to  the  lien  of  the  attaching 
creditor.  lb.  A  by-law  of  a  bank 
provided  that  stockholders  who  had 
not  paid  for  their  stock  in  full  or  were 
otherwise  indebted  to  the  bank  should 
not  transfer  their  stock  on  the  books  of 
the  company  until  the  person  to  whom 
such  transfer  was  proposed  to  be  made 
should  give  to  the  company  notes  with 
satisfactory  security  to  be  approved  by 
the  president  for  the  amount  due  on 
the  stock,  note,  or  other  liability.  A 
partnership  which  owned  stock  stand- 
ing in  its  name  on  the  books  of  the 
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The  Hudson's  Bay  Company  being  empowered  by  char- 
ter to  make  by-laws  for  the  better  government  of  the  com- 
pany, made  a  by-law  that  if  any  of  its  members  should  be 
indebted  to  the  company,  his  stock  should  in  the  first  place 
be  liable  therefor,  and  that  the  company  might  seize  and 
detain  it.  One  of  the  stockholders  becoming  bankrupt, 
the  assignees  under  the  commission  filed  a  bill  against  the 
company,  showing  the  stock  owned  by  the  bankrupt,  and 
praying  an  account  of  the  profits  and  dividends.  The  de- 
fendant claimed  that  the  bankrupt  was  indebted  to  J.  S., 
the  trustee  of  the  company,  and  that  the  stock  was  holden 
for  such  indebtedness.  It  was  held  that  the  by-law  was 
good,  •  but  that  being  a  by-law  to  the  prejudice  of  other 
creditors,  it  should  be  taken  strictly,  and  not  to  extend  to 
a  debt  the  member  did  not  owe  in  law,  but  only  in  equity, 
and  that  in  the  present  case  it  was  in  law  a  debt  due  to 
J.  S.^ 


bank  transferred  the  stock  with  all 
the  other  firm  assets  and  property  to 
a  succeeding  firm  of  which  the  bank 
had  notice.  It  was  held  that  the  lien 
of  the-  bank  on  the  stock  created  by  the 
by-law  embraced  the  indebtedness  of 
the  new  firm  in  its  subsequent  transac- 
tions with  the  bank.  Planters',  etc., 
Mu.  Ins.  Co.  V.  Selma  Savings  Bank, 
63  Ala.  585. 

1  Child  V.  Hudson's  Bay  Co.,  2  P. 
Wms.  207  ;  I  Strange,  645.  The  Na- 
tional Banking  Act  of  1864,  by  repeal- 
ing the  36th  section  of  the  act  of  1863, 
manifested  a  purpose  to  withhold  from 
banking  associations  a  lien  upon  the 
stock  of  their  debtors.  In  a  suit 
against  a  national  bank  for  refusing 
to  permit  a  transfer  of  the  stock  on 
the  ground  that  the  stockholder  was 
indebted  to  the  bank,  it  appeared  that 
the  bank  was  organized  under  the  act 
of  1863,  and  that  it  had  adopted  a  by- 
law that  the  stock  should  be  assignable 
on  its  books  subject  to  the  provisions 


and  restrictions  of  the  act  of  Congress, 
among  which  was  the  one  contained 
in  the  thirty-sixth  section,  that  no 
shareholder  should  have  power  to  sell 
or  transfer  any  share  so  long  as  he  was 
liable  to  the  bank  for  any  debt  due  and 
unpaid.  The  court  said  :  "  Congress 
evidently  intended  by  leaving  out  of  the 
act  of  1864  the  thirty-sixth  section  of 
the  act  of  1863,  to  relieve  the  holders 
of  bank  shares  from  the  restrictions 
imposed  by  that  section.  The  policy 
on  the  subject  was  changed,  and  the 
directors  of  banking  associations  were 
in  effect  notified  that  thereafter  they 
must  deal  with  their  shareholders  as 
they  deal  with  other  people."  In  such 
case  a  national  bank  would  have  no 
lien  on  its  stock  for  an  indebtedness  of 
the  owner,  except  to  secure  a  pre-ex- 
isting debt  contracted  in  good  faith, 
and  a  by-law  of  a  bank  could  not  give 
such  a  lien.  A  pledge  of  the  stock  by 
the  owner  to  secure  the  bank  for  a  loan 
would  not  be  "  securing  a  pre-existing 
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Where  the  articles  of  association  under  which  a  bank  is 
organized  provide  that  the  transfer  of  shares  "shall  be 
made  and  taken  expressly  subject  to  all  the  conditions 
and  stipulations  contained  in  these  articles,"  it  is  not  in  the 
power  of  the  directors  of  the  bank  to  restrain  the  transfer 
of  its  stock  by  a  by-law  that  "  no  transfer  of  shares  can  be 
made  unless  the  person  making  the  same  shall  previously 
discharge  all  debts  and  demands  due  or  contracted  by  him 
or  her  to  the  bank  unless  by  consent  of  the  board."  A 
distinct  provision  being  contained  in  the  act  of  organiza- 
tion assigning  the  articles  of  association  as  the  instrument 
in  which  the  rules  respecting  transfers  are  to  be  contained, 
it  is  not  in  the  power  of  the  association  to  agree  in  the  ar- 
ticles that  the  matters  which  the  legislature  had  declared 
might  be  contained  in  the  articles  should  be  the  subject  of 
regulation  by  the  directors  in  forming  their  by-laws.' 

§  231.  Assignee  of  shares,  how  affected  by  lien  of  corpora- 
tion.— When  a  corporation  has  a  lien  upon  the  stock  for  the 
indebtedness  of  the  holder,  the  lien  cannot  be  impaired 
without  a  regular  transfer  of  the  shares  on  the  books  of 
the  corporation  according  to  law,  the  interest  of  the  stock- 
holder passing,  in  case  of  assignment,  to  the  assignee,  sub- 
ject to  the  claim  of  the  corporation  against  the  assignor. ** 


debt  contracted  in  good  faith."     Bank  R.R.  Co.  v.  Oxford  Iron  Co.,  38  N.  J. 

V.  Lanier,  1 1  Wall.  369.    And  see  Bui-  Eq.  340. 

lard  V.  Bank,  18  Id.   589;   Evansville  'Bank  of  Attica  v.  Manufacturers', 

Nat.   Bank  v.   Metrop.  Nat.  Bank,  2  etc..  Bank,  20  N.  Y.  501. 

Biss.  527  ;  Rosenback  v.  Salt  Springs  ^  Bank  of  Utica  v.  Smalley,  2  Cowen, 

Nat.  Bank,  53  Barb.  495 ;  Conklin  v.  770 ;  Gilbert  v.  Manchester,  etc.,  Co., 

Second  Nat.  Bank,  Id.  512,  note;  45  11  Wend.  627;  Union  Bank  v.  Laird, 

N.  Y.  655  ;  Knight  v.  Old  Nat.  Bank,  2  Wheat.  390  ;  Tuttle  v.  Walton,  i  Ga. 

3  Cliff.  429.     A  national  bank  organ-  43.     Where  the  charter  gives  the  cor- 

ized  under  the  law  of  1864  cannot,  even  poration  a  lien  upon  the  stock  of  any 

by  provisions  framed  with  a  direct  view  holder  against  whom  the  company  has 

to  that  effect  in  its  articles  of  associa-  a  claim  or  demand,  the  lien  extends  in 

tion  and  by  direct  by-laws,  acquire  a  equity  to  all  stock  actually  owned  by 

lien  on  its  own  stock  held  by  persons  such  a  debtor,  whether  standing  in  his 

who  are  its  debtors.     Delaware,  etc.,  own  name  or  in  the  names  of  other  per- 
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On  the  2ist  of  November,  1861,  there  were  standing  on 
the  books  of  a  corporation  in  the  name  of  R.  480  shares  of 
stock.  On  the  27th  of  the  same  month  R.  made  a  general 
assignment  for  the  benefit  of  creditors.  Some  time  pre- 
vious to  this  he  had  assigned  to  A.  200  shares  of  the  stock, 
and  to  P.  the  remaining  280  shares,  as  security  for  debts 
he  owed  them,  which  were  never  paid.  These  transfers 
were  not  entered  on  the  books  of  the  corporation,  but  it 
had  notice  of  them  before  the  21st  of  January,  1862.  Pre- 
vious to  the  general  assignment,  R.  was  indebted  to  the 
corporation  in  a  larger  amount  than  the  market  value  of 
the  shares.  In  November,  1861,  N.  obtained  a  judgment 
against  R.,  and  caused  an  execution  to  be  issued.  On  the 
2ist  of  January,  1862,  the  sheriff  asked  for  and  received 
from  the  secretary  of  the  corporation  a  certificate  that  there 
were  480  shares  of  stock  standing  on  the  corporate  books 
in  the  name  of  R.,  against  which  the  corporation  had  alien 
for  his  indebtedness,  the  amount  of  which  was  given.  In 
February,  1862,  the  sheriff  sold  the  stock,  pursuant  to  the 
levy,  to  N.  for  five  dollars.  In  April,  1862,  R.  was  notified 
by  the  corporation  that  unless  his  debt  to  it  was  paid  within 
sixty  days  the  stock  would  be  sold,  which,  R.  failing  to  pay, 
was  done,  and  bought  in  by  the  corporation  for  a  sum  above 
the  then  market  price.  In  July,  1866,  N.  demanded  of  the 
proper  officer  of  the  corporation  an  account  of  the  stock 
bid  off  on  the  execution  in  February,  1862,  of  dividends, 
increase,  and  profits,  and  the  issue  to  him  of  a  certificate  of 


sons  as  his  trustees,  but  not  as  against  Sing  Sing,  24  N.  Y.  283  ;    Reese  v. 

bona  fide  purchasers  of  stoclc  without  Banlc  of  Commerce,  14  Md.  271  ;  Mc- 

notice  of  such  equitable  lien.    Stehbins  Cready  v.   Rumsey,  6  Duer,  574 ;  Pe- 

V.  Phoenix  Ins.  Co.,  3  Paige  Ch.  350;  tersburg  Savings,  etc.,  Co.  v.  Lumsden, 

See    Planters',     etc.,     Mu.     Ins.    Co.  75  Va.  327 ;  Hall  v.  U.  S.  Ins.  Co.,  5 

V.    Selma      Savings     Bank,    63    Ala.  0111,484;  Schmidt  v.  Hennepin  Co.,  29 

585 ;     Mobile    Mu.    Ins.   Co.   v.   Mc-  Northwestern  Reporter,  200 ;  Kahn  v. 

Galium,  49  Id.  558  ;  Grant  v.  Mechan-  Bank  of  St.  Joseph,  70  Mo.  262 ;  First 

ics'  Bank,   15    Serg.   &  Rawie,   140;  Nat.  Bank  of  Hartford  v.  Hartford, 

Pittsburg,   etc.,   R.R.  Co.  v.   Clarke,  etc.,  Ins.  Co.,  45  Conn.  22. 
29  Pa.  St.  146;   Leggett  v.  Bank  of 
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said  stock,  at  the  same  time  offering  to  pay  any  lawful  lien 
the  corporation  had  thereon.  The  act  under  which  the 
corporation  was  organized  provided  that  it  should  at  all 
times  have  a  lien  upon  the  stock  of  its  members  for  all 
debts  due  from  them  to  the  corporation,  which  might  be 
enforced  by  advertisement  and  sale.  The  request  of  N. 
being  refused,  he  filed  a  bill  against  the  corporation  for  re- 
lief. It  was  held  that  the  defendant  had  a  lien  upon  the 
stock  to  the  extent  of  its  claim  against  R.,  which,  if  it  had 
ever  been  discharged,  must  have  been  by  the  sale  of  the 
stock  and  attendant  proceedings  at  the  instance  of  the  cor- 
poration, and  with  the  assent  of  R.,  in  1,862  ;  that  the  same 
act  that  discharged  the  lien  extinguished  the  right  of  com- 
plainant, since  his  purchase  was  necessarily  subject  to  the 
lien,  and  the  proceedings  provided  by  law  for  the  satisfac- 
tion of  it ;  that  the  statutory  lien  upon  the  stock  possessed 
by  the  corporation  was  neither  displaced,  overreached,  or 
impaired  by  the  execution,  or  by  the  sale  of  the  stock  under 
it ;  that  the  proceedings  of  the  complainant  were  not  carried 
far  enough  to  give  him  a  right  to  require  a  certificate  of  the 
stock,  or  to  confer  upon  him  the  privileges,  or  cast  upon 
him  the  burdens  and  liabilities  of  a  stockholder;  that  he 
could  not  stop  short  of  offering  to  pay  the  debt  due  the 
corporation,  and  still  retain  the  right  to  pay  it  or  not  at 
any  time  thereafter  as  the  corporation  should  be  successful 
or  unsuccessful ;  and  that  in  order  to  ask  the  assistance  of 
equity,  he  should  have  offered  satisfaction  within  such 
reasonable  time  as  the  circumstances  of  the  case  suggested.^ 


'Newberry  v.   Detroit,  etc;,,  Co.,  17  caused  a  writ  of  attachment  to  be  sued 

Mich.  141.     COOLEY,  Ch.  J.,  said,  that  out  against  the  shares  of  a  stockholder 

when  complainant's  levy  was  made,  R.  in  defendant  bank.     When  the  officer 

had  no  interest  in  the  stock  to  be  levied  called  at  the  bank  for  the  purpose  of 

upon,  and  the  levy  was  therefore  inef-  attaching  the  shares  as  the  property  of 

fectual ;  that  a  judgment  creditor  who  the  shareholder,  he  was  informed  by 

buys  with  full  knowledge,  can  get  by  his  the  cashier  that  the  shares  were  held 

levy  and  purchase  nothing  that  the  debt-  by  the  bank,  pledged  for  the  payment 

orhimself  cannot  claim.    Plaintiff  bank  of  a  note  of  the  shareholder;  and  also 
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McKinney  was  the  owner  of  stock  in  a  bank,  the  charter 
of  which  provided  for  the  levy  and  sale  of  the  stock  by  a 
creditor  of  the  holder,  subject,  nevertheless,  to  any  debt 
due  from  the  latter  to  the  bank.  A  note  drawn  to  the 
order  of  McKinney  and  Armstrong  was  discounted  by  the 
bank,  and  at  maturity  was  duly  protested  for  non-payment. 
Subsequent  to  this,  one  Mehaffy  obtained  a  judgment 
against  McKinney,  on  which  execution  was  issued,  and  his 
shares  sold,  Mehaffy  being  the  purchaser.  More  than  two 
years  afterward  the  bank  obtained  judgment  against  Mc- 
Kinney and  Armstrong  on  the  note,  and  the  stock  of  Mc- 
Kinney levied  on,  which  judgment  was  transferred  to  Arm- 
strong, he  having  paid  the  bank  in  full  therefor,  and  in 
pursuance  of  said  judgment  and  execution,  the  stock  and 
the  dividends  due  thereon  were  sold  by  the  sheriff  to  Arm- 
strong. Armstrong  then  demanded  that  the  stock  should 
be  transferred  to  him  on  the  books  of  the  bank,  which  the 
bank  refused  to  do,  and  as  the  stock  was  also  claimed  by 
Mehaffy,  he  was  allowed  to  interplead.  The  court  said  : 
"  McKinney,  the  proprietor  of  the  stock  in  question,  and 
the  plaintiff  Armstrong,  being  joint  indorsers  on  the  note, 
became  debtors  to  the  bank  on  the  day  of  the  protest  of 
the  note.  From  that  time  until  final  satisfaction,  they  were 
debtors  to  the  bank,  and  stock  standing  in  the  name  of 
either,  by  operation  of  law  became  pledged  for  the  liquida- 
tion of  the  debt.     Mehaffy's  debt  accrued,  and  his  seizure 


that  the  title  of  the  shareholder,  if  he  sale,  and  demanded  a  transfer,  which 

had  any,  had  been  assigfned  to  another  defendant  refused.     It  was  held  that 

who  had  already  demanded  a  transfer  whether    the    defendant    bank    could 

of  the  shares,  which  the  bank  had  re-  hold  the  shares  to  its  own  use  or  not, 

fused.    The  plaintiff  afterward  obtained  the  assignment  of  them  having  been 

judgment  against  the  shareholder,  and  made  in  good  faith,  and  for  an  adequate 

the  shares  were  seized  and  sold  on  ex-  consideration,  prior  to  the  attachment, 

ecution.    At  the  time  and  place  of  sale,  the  transfer  of  whatever  interest  the 

notice  was  given  by  the  assignee  and  shareholder  had  in  them  at  the  time 

by  the  defendant  bank  of  their  respect-  Was    Valid    as    against    the   plaintiff. 

ive  claims  on  the  shares.    The  plaintiff  Plymouth  Bank  v.  Bank  of  Norfolk,  10 

bought  in  the  shares  at  the  sheriff's  Pick.  454. 
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and  sale  of  the  stock  took  place,  subsequently  to  the  period 
when  the  statutory  lien  of  the  bank  attached,  and  hence  the 

sale  did  not  divest  the  lien When  the  bank  assigned 

its  judgment  against  McKinney  and  Armstrong  to  Arm- 
strong, the  transfer  carried  with  it  any  rights  of  the  bank 
under  the  judgment  and  execution,  and  unless  the  receipt 
of  the  debt  from  Armstrong,  one  of  the  defendants,  must 
be  taken  as  a  satisfaction  of  it,  he  has  all  the  rights  of  the 
bank,  and  is  entitled  to  all  its  remedies  by  virtue  of  the  as- 
signment."^ A,  R.,  by  a  will  which  was  admitted  to  pro- 
bate in  181 8,  bequeathed  to  his  wife  for  Hfe  certain  shares 
of  stock  in  a  bank,  remainder  to  his  son,  D.  R.  In  1829, 
D.  R.  assigned  to  Q.  all  of  his  interest  in  the  stock.  In 
1845,  the  widow  of  A.  R.  died,  and  Q.  and  D.  R.,  the  latter 
being  the  sole  surviving  executor  of  A.  R.,  demanded  of 
the  bank  a  transfer  of  the  shares,  which  the  bank  refused, 
claiming  a  lien  upon  them  by  virtue  of  a  judgment  it  had 
obtained  against  D.  R.  in  1824.  It  appeared  that  in  the 
year  1829,  D.  R.  applied  for  and  obtained  the  benefit  of 
the  insolvent  act.  The  charter  of  the  bank  provided  that 
all  debts,  actually  due  the  bank  by  a  stockholder  offering  to 
transfer  his  shares,  must  be  discharged  before  such  transfer. 
It  was  held  that  one  dealing  with  a  shareholder  in  reference 
to  his  stock,  must  be  deemed  to  have  taken  his  equitable 
assignment,  subject  to  the  rights  of  the  bank,  of  which  he 
was  bound  to  take  notice  ;  that  the  indebtedness  of  D.  R. 
to  the  bank  was  not  barred  by  the  statute  of  limitations, 
which  operated  only  to  bar  the  remedy,  and  not  to  ex- 
tinguish the  cause  of  action  ;  and  that  the  bank  committed 
no  default  in  refusing  to  transfer  the  stock.** 


'  West  Branch  Bank  v.  Armstrong,  which  stock  he  assigned  to  a  bank  to 

40  Pa.  St.  278.  secure  the  payment  of  a  debt,  and  also 

'  Farmers'  Bank  v.  Iglehart,  6  Gill,  as  security  for  further  advances.     Sub- 

50 ;    Geyer    v.   Western    Ins.    Co.,  3  sequently  he   accepted   a  draft  which 

Pittsb.  4.     One  Johnson  was  the  holder  was  cashed  by  the  firm  of  Ketcham, 

of   stock  in  an    insurance    company,  Berdan  &  Co.    The  draft  was  protest- 
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The  lien  given  by  law  to  a  corporation  on  its  stock  for 
the  debts  due  by  the  owner  of  it,  is  not  lost  by  the  assent 
of  the  corporation  to  the  transfer  of  the  stock  to  an  assignee 
of  the  owner  for  the  benefit  of  creditors ;  the  assignee  in 
such  case  standing  in  no  better  situation  than  the  assignor, 
and  neither  he,  nor  the  creditors  whom  he  represents,  be- 
ing purchasers  for  a  valuable  consideration  without  notice/ 


ed  for  non-payment,  and  all  of  the 
parties  liable  thereon  became  insolvent 
the  following  day.  Ketcham,  Berdan  & 
Co.  were  the  bankers  of  the  insurance 
ccimpany,  and  as  such  had  a  large 
amount  of  its  funds  on  deposit.  Ketch- 
am,  therefore,  acting  as  president  of 
the  company,  bought  the  protested 
draft  from  the  bankers,  and  had  the 
face  of  it,  together  with  protest  fees, 
charged  to  his  company  on  the  books 
of  the  bank,  and,  in  the  name  of  the 
banking  firm,  indorsed  the  draft  to  the 
company.  A  few  days  afterward  the 
bank  applied  to  have  the  stock  trans- 
ferred to  it  on  the  books  of  the  com- 
pany, which  the  company  refused  to  do, 
claiming  a  lien  by  reasdh  of  the  indebt- 
edness of  the  holder.  The  charter  of 
the  company  provided  that  no  stock- 
holder indebted  to  the  company  should 
be  permitted  to  make  any  transfer  or 
receive  any  dividend  until  such  debt 
was  paid,  or  secured.  It  also  provided 
that  the  company  might  loan  its  funds 
or  any  part  of  the  same  to  individuals 
or  public  corporations,  provided  it 
should  not  in  any  manner  engage  in 
the  business  of  banking.  It  was  held 
that  the  real  object  of  the  parties  was 
not  to  obtain  a  loan  of  money,  and 
therefore  not  within  the  powers  of  the 
company ;  that  it  was  nothing  more 
than  an  effort  by  Ketcham,  Berdan  & 
Co.,  with  the  aid  of  the  insurance  com- 
pany, to  obtain  an  advantage  in  the 
anticipated  struggle  over  the  effects  of 
an  insolvent  debtor ;  that  the  company 


had  no  power  or  capacity  under  its 
charter  to  receive  an  assignment  of  the 
draft  for  any  such  purpose,  and  its  re- 
ception created  no  debt  in  its  favor 
which  the  company  could  enforce  by  a 
sequestration  of  the  stock.  White's 
Bankv.  Toledo,  etc.,  Ins.  Co.,  12  Ohio 
St.  601. 

'  Dobbins  v.  Walton,  37  Ga.  614. 
The  charter  of  a  bank  provided  that 
the  bank  should  hold  a  lien  on  the 
shares  of  any  stoclcholder  who  was  in- 
debted to  it,  and  that  such  shares 
should  not  be  assigned  or  transferred 
until  the  debt  was  paid  or  discharged. 
Two  of  the  stockholders  who  owed 
the  bank  much  more  than  the  value  of 
their  stock,  made  an  assignment  for 
the  benefit  of  creditors.  The  court 
said :  "  Banks  have  no  claim  upon  the 
stock  held  by  debtors  on  account  of 
any  agreement  or  contract  with  them. 
Their  claim  to  the  stock  as  ultimate 
security  for  the  payment  of  their  debts, 
arises  not  out  of  contract,  but  depends 
upon  and  must  be  secured  through  the 
preference  given  them  by  the  law. 
When  the  bank  shall  have  applied  the 
whole  of  the  proceeds  of  the  bank 
stock  to  the  payment  of  its  debts,  equity 
demands  that  it  shall  be  postponed 
until  the  general  creditors  have  been 
indemnified  out  of  the  general  and  un- 
incumbered estate,  and  when  this  is 
done,  the  balance  will  then  be  dis- 
tributed pari  passu  among  all  the 
creditors."  German  Security  Bank  v. 
Jefferson,  10  Bush.  Ky.  326 ;  following 
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§  232.  Waiver  by  corporation  of  its  Ken  on  stock. — A  corpo- 
ration waives  any  lien  it  may  have  on  its  stock  when  it  per- 
mits a  transfer  of  the  stock  to  a  stranger,  and  issues  to  the 
transferee  a  certificate  reciting  that  the  shares  are  transfer- 
able when  the  liabilities  of  the  holder  to  the  corporation 
are  paid.  If  the  corporation  has  a  right  to  refuse  to  issue 
a  certificate,  or  allow  a  transfer,  until  the  indebtedness  of 
the  original  holder  of  the  stock  is  discharged,  it  has,  never- 
theless, power  to  waive  the  right  aqd  to  allow  the  transfer 
and  issue  a  certificate  without  insisting  upon  such  payment.* 
The  charter  of  a  bank  provided  that  no  shares  of  its  stock 
should  be  transferred  within  a  year  from  the  date  of  the 
charter.  Within  the  year,  one  of  the  stockholders  assigned 
his  shares,  and  the  bank  accepted  from  the  assignee  the 
final  instalment  due  thereon,  though  the  officers  of  the 
bank  at  the  time  notified  the  assignee  that  the  shares  could 
not  be  transferred  for  some  months  to  come.  Subse- 
quent to  this,  but  within  the  year,  the  bank  loaned  the  orig- 
inal stockholder  money  on  his  note  which  was  not  paid 
at  maturity.  After  the  year  had  expired,  and  a  dividend 
been  declared,  the  assignee  demanded  from  the  bank  a  trans- 
fer of  the  shares,  and  the  payment  to  him  of  the  dividend, 
which  the  bank  refused  to  do,  claiming  a  lien  under  a  by- 
law for  the  indebtedness  of  the  original  stockholder.     It 


Northern  Bank  of  Ky.  v.  Keizer,  2  Steam  Coal  Co.  v.  Cumberland  Coal, 
Duvall,  169,  where,  in  the  case  of  a  etc.,  Co.,  16  Md.  466  ;  Bishop  v.  Globe 
firm,  there  was  partnership  property  Co.,  135  Mass,  132.  A  corporation  is 
and  partnership  debts,  and  individual  not  estopped  to  assert  its  lien  by  what 
property  and  individual  debts,  was  said  by  a  person  in  charge  of  the 
'  Nat.  Bank  v.  Watsontown  Bank,  transfer  book  when  the  holder  of  the 
105  U.  S.  217  ;  Johnson  v.  Lafiin,  103  certificate  presented  it  and  requested  a 
Id.  800 ;  Upton  v.  Burnham,  3  Biss.  transfer,  it  not  appearing  that  this  per- 
431 ;  Hill  V.  Pine  River  Bank,  45  N.  H.  son  had  any  authority  except  to  receive 
300 ;  Hall  V.  U.  S.  Ins.  Co.,  5  Gill,  484  ;  requests  and  to  communicate  with  the 
First  Nat.  Bank  of  Hartford  v.  Hartford  proper  officers,  or  that  he  had  any 
Ins.  Co.,  45  Conn.  22  ;  Bank  of  Am.  v,  knowledge  of  the  assignor's  indebted- 
McNeil,  10  Bush.  Ky.  54 ;  Young  v.  ness  to  the  corporation.  Bishop  v. 
Vough,  33  N,  J.  Eq,  325;.  Hoffman  Globe  Co,,  135  Mass.  132, 


§  232        LIEN  ON  CORPORATE  PROPERTY.  239 

was  held  that  although,  owing  to  the  clause  in  the  charter, 
the  assignment  of  the  shares  within  the  year  gave  the  as- 
signee no  right  to  demand  a  certificate,  or  in  other  respects 
to  be  regarded  as  owner  of  the  shares  during  the  year,  yet 
the  assignment  passed  the  equitable  interest  which,  after 
the  year,  might  be  converted  into  legal  property  ;  and  that, 
admitting  the  by-law  to  be  operative  under  ordinary  cir- 
cumstances, it  ought  not  to  avail  in  the  present  instance, 
the  loan  having  been  made  by  the  bank  after  notice  given 
it  by  the  assignee  of  his  claim  to  the  shares,  and  after  the 
bank  had  received  from  the  assignee  the  instalment  due  on 
them.*  Under  a  statute  providing  that  the  board  of  di- 
rectors of  a  corporation  may  at  its  option  retain  a  dividend 
and  prohibit  a  transfer  of  the  stock  of  any  stockholder  in- 
debted to  the  corporation,  until  the  option  is  exercised  no 
lien  on  the  stock  is  created,  and  consequently  no  right  to 
retain  it  for  the  satisfaction  of  debts.*  Where  a  bank 
under  its  articles  of  association  and  by-laws  is  entitled  to 
refuse  to  transfer  its  stock  while  the  holder  is  indebted  to 
the  bank,  but  it  issues  a  form  of  certificate  omitting  refer- 
ence to  such  restriction,  and  stating  that  no  transfer  will  be 
made  on  its  books  except  on  return  of  the  certificate,  and 
a  stockholder  has  delivered  his  certificate  upon  sale  or 
pledge  to  a  third  party,  such  third  party  acquires  a  para- 
mount equity  in  the  stock  over  the  bank.^  Where  the 
officer  in  charge  of  the  business  of  the  corporation  assured 
the  plaintiff  that  certain  stock  was  unincumbered,  and  that 
he  might  safely  take  it  in  pledge  to  secure  a  loan  to  the 
holder,  which  upon  the  faith  of  this  assurance  the  plaintiff 
did,  it  was  held  that  the  question  whether  the  admission 
thus  made  by  the  agent  of  the  corporation  was  true  or 
false  was  not  open  to  inquiry,  but  that  as  the  plaintiff  acted 


'  Nesmith  v.  Washington  Bank,   6        '  Lee  v.  Citizens'  Nat.  Bank,  2  Cinn. 
Pick.  324.  298. 

*  Perrine  v.  Fireman's  Ins,  Co.,  22 
Ala.  S7S, 
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on  it,  it  must  stand  as  an  estoppel  and  determined  the  rights 
of  the  parties.^  A  testator  left  forty  shares  of  bank  stock 
to  be  divided  among  his  four  children,  one  of  whom  was  a 
minor.  The  three  children  who  had  attained  their  majority 
assigned  their  three-fourths  of  the  stock,  and,  with  the  con- 
sent of  the  bank,  it  was  duly  transferred  to  their  assignee. 
Subsequently,  upon  the  fourth  child  coming  of  age,  the 
remaining  ten  shares  of  stock  were  assigned  by  him  to  the 
plaintiff  for  value ;  but  the  bank  refused  to  permit  a  trans- 
fer, claiming  a  lien  on  the  stock  by  reason  of  judgments 
against  two  of  the  other  children  to  an  amount  greater  than 
the  value  of  the  stock.  It  was  held  that  each  child  was 
entitled  to  one-fourth,  not  of  each  share,  but  of  the  forty 
shares  which  were  divisible,  giving  each  child  ten  shares ; 
that  when  the  bank  allowed  the  transfer  of  three-fourths  of 
the  shares,  it  assented  to  the  severance,  and  as  a  matter  of 
necessity  was  affected  with  notice  that  the  other  fourth  was 
the  property  of  the  minor  child,  and  that  the  bank  had  no 
power  to  sequestrate  the  stock  of  the  latter.* 

§  233.  Lien  of  bank  on  paper  transmitted  to  it. — Where  it 
appears  from  the  evidence  that  for  a  long  time  there  have 
been  mutual  and  extensive  dealings  between  two  banks, 
and  an  account  current  between  them,  in  which  they  mu- 
tually credited  each  other  with  the  proceeds  of  all  paper 
remitted  for  collection  when  received,  and  charged  costs  of 
protest,  postage,  etc.;  and,  upon  the  face  of  the  paper 
transmitted,  it  always  appeared  to  be  the  property  of  the 
respective  banks,  and  to  be  remitted  by  each  of  them,  on 
its  own  account,  either  bank  has  a  right  to  retain  the  pro- 
ceeds of  notes  then  in  its  hands  to  cover  the  balance  of  ac- 
count due  upon  these  transactions,  without  regard  to  who 
may  be  the  real  owner  of  such  paper,  the  same  as  if  an  ad- 


'  Moore  v.  Bank  of  Commerce,  52        ^  Presbyterian  Cong.  v.  Bank  of  Car- 
Mo.  377.  lisle,  S  Barr.  345. 
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vance  of  money  had  been  made  specifically  on  the  paper. 
Possession  of  the  paper  is  prima  facie  evidence  that  it  is 
the  property  of  the  bank  remitting  it ;  and,  without  notice 
to  the  contrary,  the  bank  that  receives  it  is  entitled  so  to 
treat  it,  and  is  under  no  obligation  to  inquire  whether  it  is 
held  as  agent  or  owner.^  A  firm  failed,  owing  a  bank, 
and  was  adjudged  bankrupt.  Before  its  failure,  and  while 
in  good  credit,  the  firm  handed  to  the  bank  for  collection 
a   number  of  drafts,  on  which  the  bank,  after  the  filing  of 


'  Bank  of  Metropolis  v.  New  Eng- 
land Bank,  i  How.  234;  s.  C.  6  Id.  212. 
In  this  case  the  Bank  of  the  Metropolis 
was  the  bank  that  received  the  paper 
in  controversy,  the  Commonwealth 
Bank  the  one  which  remitted  it,  and 
which  failed  owing  the  Bank  of  the 
Metropolis  a  balance  on  account  and 
the  New  England  Bank  the  real  owner 
of  the  paper.  The  case  coming  before 
the  United  States  Supreme  Court  on 
appeal  from  the  circuit  court,  it  was  re- 
manded with  the  following  instruc- 
tions :  "  If,  upon  the  whole  evidence 
before  them,  the  jury  should  find  that 
the  Bank  of  the  Metropolis  at  the  time 
of  the  mutual  dealings  between  them 
had  notice  that  the  Commonwealth 
Bank  had  no  interest  in  the  bills  and 
notes  in  question,  and  that  it  transmit- 
ted them  for  collection  merely  as 
agent,  then  the  Bank  of  the  Metropolis 
was  not  entitled  to  retain  against  the 
New  England  Bank  for  the  general  bal- 
ance of  the  account  ol  the  Common- 
wealth Bank.  And  if  the  Bank  of  the 
Metropolis  had  not  notice  that  the 
Commonwealth  Bank  was  merely  an 
agent,  but  regarded  and  treated  it  as 
the  owner  of  the  paper  transmitted,  yet 
the  Bank  of  the  Metropolis  is  not  en- 
titled to  retain  against  the  real  owners, 
unless  credit  was  given  to  the  Common- 
wealth Bank,  or  balances  suffered  to  re- 
main in  its  hands  to  be  met  by  the  ne- 
VOL.  II. — 16 


gotiable  paper  transmitted  or  expected 
to  be  transmitted  in  the  usual  course 
of  the  dealings  between  the  two  banks. 
But  if  the  jury  find  that,  in  the  dealings 
mentioned  in  the  testimony,  the  Bank 
of  the  Metropolis  regarded  and  treated 
the  Commonwealth  Bank  as  the  owner 
of  the  negotiable  paper  which  it  trans- 
mitted for  collection,  and  had  no  notice 
to  the  contrary,  and  upon  the  credit  of 
such  remittances  made  or  anticipated 
in  the  usual  course  of  dealing  between 
them,  balances  were  from  time  to  time 
suffered  to  remain  in  the  hands  of  the 
Commonwealth  Bank,  to  be  met  by  the 
proceeds  of  such  negotiable  paper,  then 
the  plaintiff  in  error  is  entitled  to  retain 
against  the  defendant  in  error  for  the 
balance  of  account  due  from  the  Com- 
monwealth Bank."  Where  there  is  no 
right  to  retain  collateral  after  a  specific 
loan  upon  it  has  been  paid,  there  is  no 
lien  upon  it  after  payment,  the  right  of 
a  debtor  to  pay  a  claim  and  take  up  the 
collateral,  not  being  reconcilable  with 
a  right  in  the  creditor  to  hold  it  for  any 
general  balance.  A  usage  giving  to 
persons  engaged  in  discounting,  buy- 
ing, advancing  on,  or  selling  bills  or 
notes,  a  lien  for  a  general  balance 
against  their  customer,  will  not  be  pre- 
sumed to  exist,  but  must  be  proved. 
Grant  v.  Taylor,  35  N.  Y.  Supr.  Ct.  338, 
affirmed  52  N.  Y.  627. 
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the  petition  in  bankruptcy,  collected  a  given  sura.  It  was 
held  that  the  money  so  collected  might  be  applied  by  the 
bank  toward  the  payment  of  the  indebtedness  of  the  firm 
to  the  bank,  and  need  not  be  turned  over  to  the  assignee 
for  general  distribution.^ 

§  234.  Lien  of  bank  on  deposit. — An  ordinary  deposit  in 
a  bank,  made  in  the  usual  course  of  business,  creates  the 
relation  of  debtor  and  creditor,  and  does  not  constitute  a 
case  of  technical  bailment,  as  it  would  do  if  the  same 
amount  of  money  were  placed  in  a  bag  or  keg  and  specifically 
receipted  for  by  the  bank  to  be  delivered  on  demand,  and 
the  bank  has  a  right  to  withhold  out  of  such  deposit  the 
amount  of  a  debt  due  it  from  the  depositor,  who  is  only 
entitled  to  call  for  the  balance.^  But  to  create  a  lien  in 
favor  of  the  bank  there  must  be  an  actual  existing  indebt- 
edness. A  bank  having  discounted  a  bill  of  exchange  in 
favor  of  A.  and  B.,  subsequently  made  an  assignment  for  the 
benefit  of  creditors,  and  afterward  the  bill  of  exchange 
matured  and  was  protested  for  non-payment.  The  bank 
had  no  lien  on  the  deposit  of  A.  and  B.  at  the  date  of  the 
deposit  which  would  have  prevented  their  drawing  out  the 
whole  balance  of  cash  to  their  credit.  This  right  passed  by 
the  assignment,  and  no  notice  was  necessary  to  perfect  the 
right  in  the  assignee,  except  only  that  in  default  of  notice 
the  bank  might  have  so  dealt  as  by  its  subsequent  acts  to 
have  affected  his  rights.     The  assignee  was  therefore  held 


'  In  re  Farnsworth,  5  Biss.  223.  Y.  82 ;  Graves  v.  Dudley,  20  Id.   74 ; 

^  Commercial  Bank  v.  Hughes,  17  Marsh  v.  Oneida  Cent.  Bank,  34  Barb. 
Wend.  94;  In  re  Williams,  3  Ired.  Eq.  298 ;  Buchanan,  etc.,  Co.  v.  Woodman, 
346  ;  State  Bank  v.  Armstrong,  4  Dev.  I  Hun,  639 ;  Jordan  v.  Shoe  &  Leather 
519;  Boyden  v.  Bank  of  Cape  Fear,  Nat.  Bank,  12  Id.  512;  Davis  v.  Smith, 
65  N.  C.  13;  Hardy  v.  Chesapeake  29  Minn.  201;  Knecht  y.  U.  S.  Sav- 
Bank,  51  Md.  562;  Bank  of  the  Re-  ings  Inst.,  2  Mo.- App.  563.  See  De- 
public  v.  Millard,  10  Wall.  152;  In  re  troit  Savings  Bank  v.  Burrows,  34 
Bank  of  Madison,  5  Biss.  515;  ^tna  Mich.  153. 
Nat.  Bank  v.  Fourth  Nat.  Bank,  46  N. 
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entitled  to  the  balance  standing  to  the  credit  of  A.  and  B. 
in  the  bank  at  the  time  of  the  assignment.^ 

When  a  bank  accepts  a  deposit  for  a  particular  and 
special  purpose,  it  cannot,  as  against  a  creditor  to  whom 
the  fund  has  been  pledged,  claim  the  right  to  divert  the 
fund  from  that  purpose,  without  the  assent  of  the  depositor, 
on  the  pretext  that  the  bank  has  suffered  the  depositor  to 
overdraw  an  account  opened  for  general  purposes.  Hence 
a  bank  which  has  received  money  from  the  State  for  the 
payment  of  the  principal  and  interest  of  a  debt  contracted 
for  a  specified  enterprise,  cannot  divert  the  money  from  its 
legitimate  object,  to  the  prejudice  of  holders  of  coupons 
issued  on  the  credit  of  the  fund,  by  applying  it  to  a  general 
balance  against  the  State.  In  such  a  case,  the  bank  is  the 
agent  of  the  holders  of  the  coupons  to  the  amount  set 
apart  for  their  payment,  and  it  will  not  avail  it  to  object 
that  the  coupons  are  held  by  the  parties  demanding  their 
payment  as  collateral  security,  the  bank  having  nothing 
to  do  with  the  rights  existing  between  the  pledgor  and 
pledgee.^  In  a  late  case  in  the  Supreme  Court  of  the 
United  States  it  was  trul3rsaid  by  the  court  that  "Although 
the  relation  between  a  bank  and  its  depositor  is  that  merely 
of  debtor  and  creditor,  and  the  balance  due  on  the  account 


'  Beckwith  v.  Union  Bank,  4  Sandf.  GER,  J.,  afifi'g  S.  C.  12  Hun,  512.  In 
604,  afB'd  9  N.  Y.  211.  In  an  action  the  court  below,  Daniels,  J.,  said: 
against  a  bank  to  recover  a  balance  re-  "  The  policy  as  well  as  the  require- 
maining  therein  at  the  death  of  the  ments  of  the  law  concerning  the  pay- 
plaintifF's  intestate,  the  defendant  ment  of  debts  of  deceased  persons  is, 
sought  to  set  off  the  note  of  the  de-  that  they  shall  participate  equally  in  the 
ceased  which  fell  due  several  days  after  assets  of  the  estate,  so  far  as  they  may 
his  death.  The  court,  in  holding  that  be  required  for  that  purpose,  and  that 
the  set-ofF  could  not  be  allowed,  said :  would  be  defeated  by  construing  this 
"  We  think  that  the  statute  means  that  section  of  the  statute  as  allowing  the 
for  a  demand  to  be  set  off  against  an  set  off  of  demands  accruing  and  be- 
executor  or  administrator  in  an  action  coming  due  after  the  death  of  the  de- 
brought  by  him,  it  must  have  been  due  ceased  debtor."  See  First  Nat.  Bank 
and  payable  from  the  decedent  in  his  v.  Mason,  95  Pa.  St.  113. 
lifetime."  Jordan  v.  Nat.  Shoe  &  '  Bank  of  U.  S.  v.  Macalester,  9  Pa. 
Leather  Bank,  74  N.  Y.  467,  per  FOL-  St.  475. 
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is  only  a  debt,  yet  the  question  is  always  open,  to  whom  in 
equity  does  it  beneficially  belong  ?  If  the  money  deposited 
belongs  to  a  third  person,  and  was  held  by  the  depositor  in 
a  fiduciary  capacity,  its  character  is  not  changed  by  being 

placed  to  his  credit  in  his  bank  account Ordinarily 

a  lien  attaches  in  favor  of  the  bank  upon  the  securities  and 
moneys  of  the  customer  deposited  in  the  usual  course  of 
business,  for  advances  which  are  supposed  to  be  made  upon 
their  credit.  It  attaches  to  such  securities  and  funds  not 
only  against  the  depositor,  but  against  the  unknown  equities 
of  all  others  in  interest,  unless  modified  or  waived  by  some 
agreement,  express  or  implied,  or  by  conduct  inconsistent 
with  its  assertion.  But  it  cannot  be  permitted  to  prevail 
against  the  equity  of  the  beneficial  owner  of  which  the 
bank  has  notice  either  actual  9r  constructive."  ^ 

§  235.  Lien  of  common  carrier  on  freight. — A  common 
carrier  has  a  lien  on  goods  in  its  possession  transported 
over  its  route  for  the  freight  ;^  unless  the  owner  has  a  claim 
against  the  company  equal  to  or  exceeding  the  amount  of 
the  freight.^  A  relinquishment  of  the  possession  of  the 
property  by  the  carrier  is  an  abandonment  of  the  lien,  and 
an  undivulged  intent  on  its  part  that  the  lien  shall  continue 
notwithstanding  the  delivery  of  the  property  in  no  respect 
qualifies  the  act.  But  if  the  carrier  is  induced  to  surrender 
possession  of  the  property  by  fraud  or  trick,  the  lien  is  not 
thereby  divested.*  Plaintiff  shipped  several  cargoes  of  coal 
over  defendant's  railroad,  which,  on  arrival,  were  unloaded 
into  bins  on  the  defendant's  land  by  employes  of  plaintiff. 


'  Nat.  Bank  v.  Ins.  Co.,  104-  U.  S.  54,  by  a  different  route  than  the  one  agreed 

per  Matthews,  J.  to  in  the  contract  with  the  owner,  there 

*  Langworthy  v.  New  York,  etc.,  is  no  lien  for  freight,  and  if  the  goods 
R.R.  Co.,  2  E.  D.  Smith,  195  ;  Briggs  are  retained  by  the  corporation  under  a 
V.  Boston,  etc.,  R.R.  Co.,  6  Allen,  246  ;  claim  of  lien,  an  action  may  be  main- 
Stevens  V.  Boston,  etc.,  R.R.  Co.,  8  tained  for  their  value.  Marsh  v.  Union 
Gray,  262.  Pacific  R.R.  Co.,  3  McCrary,  236 ;  9 

'  Dyer  v.  Grand  Trunk  R.R.  Co.,  42  Fed.  Rep.  873. 
Vt.  441.     When  goods  are  conveyed        *  Bigelow  v.  Heaton,  4  Denio,  496. 
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From  time  to  time  plaintiff  took  away  from  ttie  bins  a  large 
part  of  the  coal,  and  the  defendant  claimed  what  remained 
under  a  lien  for  unpaid  freight.  It  was  held  that  the  fact 
that  the  plaintiff  performed  the  labor  of  unloading  the  coal 
from  the  cars,  did  not  divest  the  possession  of  the  defend- 
ant, and  that  the  mingling  of  the  several  cargoes  indis- 
criminately in  the  bins  by  the  plaintiff,  so  that  they  could 
not  be  distinguished,  extended  the  lien  upon  each,  to  the 
whole  quantity.^ 

Where  a  bill  of  lading  stipulates  that  the  cargo  shall  be 
delivered  to  the  consignee,  "  he  paying  freight  and  charges," 
salvage  paid  by  the  carrier  comes  within  the  terms  of  the  con- 
tract between  the  parties,  and  is  to  be  paid  at  the  time  the 
freight  is  payable,  and  the  carrier  has  alien  on  the  cargo  for 
the  same.  That  the  carrier  had  delivered  part  of  the  cargo 
does  not  divest  him  of  his  lien  on  what  remains  in  his  pos- 
session for  the  full  amount  of  unpaid  freight  and  charges.* 
If  a  consignee  is  in  default  in  not  receiving  his  goods  from 
the  carrier  in  the  time  required  by  the  bill  of  lading,  the  car- 
rier has  a  right  to  store  the  goods.  In  such  case  the  ware- 
houseman acts  under  the  authority  of  the  carrier,  and  his 
possession  is  that  of  the  carrier  for  the  purpose  of  preserv- 
ing the  lien.^  When  there  is  a  regulation  and  usage  of  a 
railroad  company  that  car  loads  of  freight  of  a  specified 
kind  shall  be  unloaded  by  the  consignee  within  twenty-four 
hours  after  he  is  notified  of  their  arrival,  and  that  for  delay 
beyond  that  time  in  unloading,  the  consignee  shall  pay  two 
dollars  a  day  for  each  car  so  delayed,  which  regulation  and 
usage  are  known  to  the  consignee,  they  enter  into  and  form 


'  Lane  v.  Old  Colony,  etc.,  R.R.  Co.,  Prewitt,  46  Ala.  63  ;  Culbreth  v.  Phila,, 

14  Gray,  143.  etc.,  R.R.  Co.,   3   Houston   Del.  392; 

*  Chicago,  etc.,   R.R.   Co.  v.  North-  Mohr  v.  Chicago,  etc.,  R.R.  Co.,  40 

western  Union  Packet  Co.,  38  Iowa,  Iowa,     579 ;      Merchants'      Dispatch 

377.  Transp.  Co.  v.  Hallock,  64  111.  284; 

'Western  Transp.  Co.  v.  Barber,  56  Cahn  v.  Michigan,  etc.,  R.R.  Co.,  71 

N.  Y.  544 ;  Mobile,  etc.,  R.R.  Co.  v.  Id.  96. 
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part  of  the  contract,  and  the  company  has  a  lien  on  the 
goods  as  warehouseman.^  Where  it  was  the  general  custom 
of  a  railroad  company,  which  was  known  to  the  consignee, 
that  freight  must  be  removed  within  forty-eight  hours  after 
its  arrival,  or  that  one  dollar  a  day  for  each  car  detained 
would  be  charged  for  such  detention,  and  the  notice  to  the 
consignee  of  the  arrival  of  his  freight  stated  that  "  this  com- 
pany will  assume  no  responsibihty  in  regard  to  property 
after  its  arrival  here,"  it  was  held  that  the  company  had  no 
lien  for  delay  in  taking  the  goods  from  the  cars.  In  such 
a  case  the  character  of  warehouseman  is  expressly  dis- 
claimed by  the  company  in  its  notice.  The  delay  consti- 
tutes a  claim  in  the  nature  of  demurrage,  and  does  not  fall 
within  the  principle  of  transactions  which  give, a  lien.* 

A  carrier  cannot  hold  goods  by  virtue  of  a  lien  for  back 
freights  ;  ^  nor  can  goods  received,  though  innocently,  from 
a  wrong-doer,  be  detained  by  the  carrier  against  the  owner 
until  the  freight  is  paid.* 

§  236.  Power  to  mortgage  corporate  property. — Though  at 
one  time  questioned,  it  is  now  well  settled  that  the  general 
right  of  a  corporation  to  borrow  money  implies  the  power 
to  mortgage  its  property  to  secure  payment ;  °  and  a  power 
to  purchase  land  required  for  the  prosecution  of  the  business 


'  Miller  v.  Mansfield,  112  Mass.  260.  Co.  v.  Genl.  Ins.  Co.,  3  Md.  305 ;  Burr 

'  Crommelin  v.  New  York,  etc.,  R.R.  v.  McDonald,  3  Gratt.  206 ;   Richards 

Co.,  4  Keyes,  go ;  i  Abb.  N.  Y.  Ct.  of  v.  Merrimack,  etc.,  R.R.  Co.,  44  N.  H. 

App.  Decis.  472 ;  10  Bosw.  77.  127  ;    Miller  v.   Chance,  3   Edw.  Ch. 

'  Leonard  v.  Winslow,  2  Grant's  Cas.  399  ;    Covington    v.   Covington,    etc. 

139;  Wallis  V.  London,  etc.,  R.R.  Co.,  Bridge  Co.,  10  Bush.  Ky.  69;   Burt  v. 

L.  R.  S,  Exch.  62.  Rattle,  31   Ohio  St.   116;    Curtis  v. 

■'Robinson  v.  Baker,  5  Cush.  137;  Leavitt,  15  N.  Y.  9;   Leavitt  v.  Blatch- 

Stevens  v.  Boston,  etc.,  Co.,  8  Gray,  ford,  17  Id.  521 ;  Parish  v.  Wheeler,  22 

262 ;   Clark  v.  Lowell,  9  Id.  231 ;   Gil-  Id.  494 ;   Nelson  v.  Eaton,  26  Id.  410 ; 

son  V.  Gwinn,  107  Mass.  126 ;  9  Am.  Pennock  v.  Coe,  23  How.  117  ;   Pierce 

R.  13.    See  111.,  etc.,  R.R.  Co.  V.  People,  v.  Milwaukee,  etc.,  R.R.  Co.,  24  Wis. 

19  111.  App.  141.  551.     See  Steiner's  Appeal,  27  Pa.  St. 

'Barry  v.  Merchants'  Exch.  Co.,  i  313;   Hatch  v.  Coddington,  95  U.  S. 

Sandf.  Ch.  280;  Susquehanna  Bridge  48. 
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of  the  corporation,  implies  a  power  to  give  a  mortgage  to 
secure  debts.*  This  implied  power  does  not,  however,  em- 
brace franchises,  which  can  only  be  mortgaged  by  express 
legislative  sanction.*  But,  although  where  the  charter  of  a 
railroad  company  authorizes  it  to  borrow  money,  and,  for 
the  purpose  of  securing  repayment,  to  execute  a  mortgage, 
this  does  not  authorize  the  company  to  pledge  or  mortgage 
the  franchise  of  being  a  corporation  unless  such  authority 
is  given  in  express  terms,  yet  the  same  objection  does  not 
apply  to  the  franchise  of  the  corporation  to  maintain  its 
road  and  make  profit  from  its  use.  That  franchise  is  so 
far  connected  with  the  real  estate  of  the  company  that  by 
a  mortgage  of  the  one  the  other  may  be  deemed  to  pass,  if 
such  appears  to  have  been  the  intention  of  the  legislature.^ 


'  Jackson  v.  Brown,  5  Wend.  590 ; 
Gordon  v.  Preston,  i  Watts,  385  ;  Ta- 
ber  V.  Cincinnati  R.R.  Co.,  15  Ind. 
459;  Watts'  Appeal,  78  Pa.  St.  370; 
West  V.  Madison  County  Agr.  Board, 
82  111.  205;  M'AUister  v.  Plant,  S4 
Miss.  106 ;  In  re  Patent  File  Co.,  L. 
R.  6,  Ch.  83.  Power  to  sell  a  railroad 
includes  the  power  to  mortgage  it  and 
all  of  its  franchises,  except  the  franchise 
of  being  a  corporation.  Branch  v.  At- 
lantic &  Gulf  R.R.  Co.,  3  Woods,  481. 

"Com.  V.  Smith,  10  Allen,  448; 
Richardson  v.  Sibley,  1 1  Id.  65  ;  East 
Boston  Freight  R.R.  Co.  v.  Eastern 
R.R.  Co.,  13  Id.  422  ;  Hendee  v.  Pink- 
erton,  14  Id.  381  ;  Pierce  v.  Emery,  32 
N.  H.  507  ;  Susquehanna  Canal  Co.  v. 
Bonham,  9  Watts  &  Serg.  27  ;  Wood 
V.  Bedford,  etc.,  R.R.  Co.,  8  Phila.  94 ; 
Atkinson  v.  Marietta,  etc.,  R.R.  Co., 
15  Ohio  St.  21 ;  Arthur  v.  Commercial 
Bank,  17  Miss.  394;  Stewart  v.  Jones, 
40  Mo.  140 ;  State  v.  Morgan,  28  La. 
Ann.  482  ;  Daniels  v.  Hart,  118  Mass. 
543;  Troy,  etc.,  R.R.  Co.  v.  Kerr,  17 
Barb.  601 ;  Pullan  v.  Cincinnati,  etc., 
R.R.  Co.,4Biss.  35. 


'  Coe  V.  Columbus,  etc.,  R.R.  Co.,  10 
Ohio  St.  372.  The  authority  to  mort- 
gage the  franchises  of  a  railroad  com- 
pany necessarily  implies  the  power  to 
sell  the  franchises  so  mortgaged,  and 
to  transfer  them  with  the  corporeal 
property  of  the  company  to  the  pur- 
chaser. Memphis  R.R.  Co.  v.  Com- 
missioners, 112  U.  S.  609;  New  Or- 
leans, etc.,  R.R.  Co.  V.  Delamore,  114 
Id.  501.  Strictly  speaking,  the  franchise 
to  exist  as  a  corporation  is  not  a  corpo- 
rate franchise  or  a  franchise  of  the  cor- 
poration. It  is  a  franchise  of  the  indi- 
vidual corporators  who  are  shareholders 
of  the  capital  stock,  and  pertains  to 
them  as  such  corporators ;  by  which 
they  are  endowed  with  the  privilege 
and  capacity  of  being  constituted  into 
and  co-operating  together  as  a  body 
politic,  with  power  of  succession,  and 
without  individual  liability.  It  follows 
that  the  corporation  as  such,  in  its 
collective  capacity,  or  by  its  board  of 
directors,  has  no  more  power  to  sell 
this  franchise  thus  pertaining  to  the 
corporators  individually,  than  it  has  to 
sell  their  paid-up  shares  of  the  capital 
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The  absence  of  power  on  the  part  of  a  corporation  to  mort- 
gage its  property  may  be  cured  by  subsequent  legislative 
recognition  and  ratification.^ 

§  237.  Construction  and  effect  of  mortgage  of  corporate 
property. — When  a  railroad  company  is  authorized  to  mort- 
gage its  whole  property,  including  not  only  the  road-bed 
and  the  structures  connected  with  it,  but  all  the  rights  and 
franchises  of  the  company,  power  is  conferred  to  reconstruct 
or  repair  the  road.  The  mortgage  security  must  depend 
upon  the  implied  covenant  of  the  company  to  keep  the 
originaj  structure  in  running  order  so  that  it  can  earn  what 
is  required  for  the  discharge  of  the  accruing  interest,  and 
eventually  the  principal  debt.  It  is  equally  necessary  to 
the  full  enjoyment  of  the  franchise  conferred  upon  a  rail- 
road company  that  the  corporation  should  maintain  depots 
and  grounds  connected  with  them,  machine-shops,  and  other 
establishments  for  the  manufacture  as  well  as  for  the  repair 
of  its  engines  and  cars.  The  same  power  must  be  given, 
either  expressly  or  by  necessary  implication,  to  own  or  rent 
suitable  buildings  to  accommodate  its  different  employes  in 
the  transaction  of  their  daily  duties,  as  bookkeepers,  clerks, 
and  cashiers,  as  well  as  to  furnish  a  suitable  place  in  which 
directors  may  hold  their  meetings.  It  follows  that  the 
company  may  provide  furniture  proper  for  its  different 
offices,  which,  though  practically  separate  from  and  forming 
no  immediate  part  of  the  railroad,  its  appurtenances,  fran- 


stock.     The    interest   of   each   stock-  Barnard,  31  Barb.  258  ;  Elwell  v.  Grand 

holder  in  this  franchise  is  transferred  St.,  etc.,  R.R.  Co.,  67  Id.  83 ;   Oroville 

with  his  shares,  and  passes  with  them  R.R.   Co.  v.  Plunnas  Co.,  37  Cal.  354. 

from  one  individual  to  another.    Meyer  A  committee  of  a  religious  society  au- 

V.  Johnston,  53  Ala.  237.  thorized  to  sell  certain  land  of  the  so- 

'  White  Water  Valley  Canal  Co.  v.  ciety  for  the  purpose  of  raising  money 

Valette,  21  How.  414;   Portland,  etc.,  to  pay  the  general  indebtedness  of  the 

R.R.  Co.  V.  Kennebec,  etc.,  R.R.  Co.  society,  cannot  give  a  mortgage  to  se- 

59  Me.  9;  Shaw  v.  Norfolk  R.R.  Co.,  cure  the  creditors,  and  the  defect  in 

5  Gray,  162  ;    Richards  v.  Merrimack  such  mortgage  is  not  cured  by  the  vote 

6  Conn.   R.R.   Co.,    44    N.   H.    127.  of  a  subsequent  meeting.     Hubbard  v. 
See  Black  River  &  Utica  R.R.  Co.  v.  German  Cath.  Cong.,  34  Iowa,  31, 
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chises,  or  machinery,  is  still  so  closely  connected  with  the 
management  of  the  road,  and  the  interest  of  the  stock- 
holders and  creditors,  that  it  cannot  be  dispensed  with  and 
the  purposes  of  the  railroad  be  accomplished.  But  no  com- 
pany has  the  right  to  permit  its  agents  to  divert  the  cor- 
porate funds  from  their  legitimate  purpose  by  providing 
unnecessary  or  costly  offices,  or  office  furniture,  for  its  sub- 
ordinates.^ 

Where  a  mortgage  by  a  railroad  company  conveys  the 
road,  locomotives,  engines,  superstructure,  rails,  and  other 
materials  used  thereon,  as  the  road  could  not  be  operated 
without  fuel,  wood,  or  coal,  which  is  necessarily  required  for 
that  purpose,  is  embraced  in  the  grant.  But  the  company's 
right  of  redemption  is  a  leviable  interest  which  may  be  sold 
on  execution  ;  though  the  purchaser  at  the  sheriff's  sale 
will  not  be  entitled  to  possession  until  he  complies  with  the 
conditions  of  the  mortgage.^ 

D.  filed  a  bill  to  foreclose  a  mortgage  given  to  him  as 
trustee  by  a  railroad  company  to  secure  the  payment  of 
certain  bonds  therein  described.  The  mortgage  embraced 
"  the  road  built  and  to  be  built,"  including  the  right  of  way 
and  all  other  appurtenances  belonging  thereto,  and  all 
franchises,  rights,  and  privileges  of  the  company  to  the 
same.  More  than  eight  months  after  this  mortgage  had 
been  registered,  one  W.  entered  into  an  agreement  with 
the  company  to  complete  the  first  section  of  the  road  and 
furnish  all  the  materials,  and  in  the  contract  it  was  agreed 
that  he  should  have  and  keep  possession  and  control  of  the 
road  and  its  earnings  until  the  company  made  full  payment 


'  Ludlow  V.  Hurd,  I  Disney,  552.   In  business  and  incurred  debts  on  which 

this  case,  a  master  was  appointed  to  judgments  are  recovered,  is  afterward 

examine  and  report  if  any  part  of  the  legally  organized  as  a  corporation,  and 

office  furniture  levied  on  by  the  sheriff  gives  certain  mortgages  on  its  property, 

could  be  disposed  of  without  injury  to  the  judgments  are  entitled  to  be  pre- 

the  company.  ferred  in  payment  over  the  mortgages. 

^  Coe    V.    McBrown,   22    Ind.   252.  Bergen  v.  Porpoise  Fishing  Co.,  41  N. 

Where  a  company  having  transacted  J.  Eq.  238. 
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of  what  was  due  him  under  the  contract.  It  was  held  that 
the  trustee  took  the  road  "  built  and  to  be  built,"  and  all 
future  acquired  property  specifically  enumerated  in  the 
mortgage ;  that  the  contractor  could  acquire  no  greater 
interest  in  the  road  than  was  held  by  the  company ;  that 
when  the  contractor  accepted  the  agreement  he  must  have 
known  that  he  took  the  road  subject  to  the  rights  of  the 
bondholders ;  and  that  his  possession  under  the  contract 
would  give  him  no  precedence  over  the  bondholders,  unless 
all  of  them  joined  with  the  company  in  making  the  con- 
tract.^ 

The  object  of  the  original  act  of  incorporation  of  the 
Morris  Canal  and  Banking  Company  was  to  construct  a 
canal  from  the  Delaware  River  to  the  tide  waters  of  the 
Passaic  at  Newark.  By  a  subsequent  act,  power  was 
given  to  extend  the  canal  from  Newark  to  the  Hudson 
River.     Afterward  an  act  was  passed  authorizing  the  com- 


'  Dunham  v.  Cine,  etc.,  R.R.  Co., 
I  Wall.  254,  Davis,  J.,  dissenting. 
Plaintiffs  delivered  to  a  railroad  com- 
pany certain  railroad  iron  under  a 
written  contract  providing  that  the  iron 
should  be  laid  by  the  company  in  a 
separate  part  of  the  track,  of  which  a 
certificate  was  to  be  given,  showing 
where  it  was  laid  ;  that  the  property  in 
the  iron  should  remain  in  the  plaintiffs 
until  paid  for ;  and  that  if  the  iron  was 
not  paid  for  according  to  agreement 
the  plaintiffs  should  have  the  right  to 
take  possession  of  it  wherever  it  might 
be  and  sell  it.  It  was  held  that  the 
right  of  the  plaintiffs  was  not  divested 
or  affected  by  a  subsequently  executed 
mortgage  of  the  road  to  trustees  for 
bondholders.  The  court  said:  "The 
bondholders  claim  through  the  trustees 
under  a  law  which  was  passed  after 
the  agreement  with  the  plaintiffs  was 
made,  and  after  they  had  parted  with 
the  iron  in  execution  of  the  agreement. 


If  notice. was  given  to  the  trustees  by 
the  plaintiffs,  it  was  all  the  notice  that 
could  be  given."  Haven  v.  Emery, 
33  N.  H.  66.  While  the  extension  of 
the  power  of  a  railroad  company  to 
pledge  or  mortgage  creates  no  exemp- 
tion of  the  property  of  the  company 
from  the  operation  of  liens  or  claims 
created  by  the  company's  own  acts,  or 
resulting  from  judicial  proceedings,  the 
property  acquired  is  subject  to  existing 
mortgages,  and  those  who  advance 
money  or  sell  on  credit  to  the  directors 
are  bound  to  take  notice  of  claims 
which  will  arise  under  such  mortgages. 
Coe  V.  Columbus,  etc.,  R.R.  Co.,  10 
Ohio  St.  372. 

A  mortgage  by  a  consolidated  rail- 
road company  of  the  consolidated 
property  will  be  paramount  to  the  un- 
secured indebtedness  of  the  several 
companies.  Tyson  v.  Wabash  R.R. 
Co.,  II  Biss.  510.  See  Matter  of  Vt. 
&  Canada  R.R.  Co.,  17  Fed.  Rep.  753. 
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pany  to  borrow  such  sum  as  should  appear  to  the  board  of 
directors  to  be  proper  and  necessary ;  and  to  secure  the 
amount  so  borrowed,  with  interest,  the  company  was 
authorized  to  pledge  or  hypothecate,  by  way  of  mortgage, 
trust,  or  otherwise,  the  Morris  Canal,  with  all  of  its  privi- 
leges, appendages,  and  appurtenances,  and  all  the  property 
and  chartered  rights  of  the  company.  It  was  under  this 
latter  act  that  the  loan  was  made  on  which  a  controversy 
arose  upon  an  attempt  on  the  part  of  the  trustee  of  the 
lenders  to  foreclose  the  mortgage  given  to  secure  the 
loan.  It  was  held  that  as  the  acts  authorizing  the  borrow- 
ing of  money  were  not  passed  until  after  the  act  authorizing 
the  extension  of  the  canal,  the  latter  act  clearly  contem- 
plated a  mortgage  on  the  entire  canal  with  its  appendages 
and  chartered  rights ;  though  if  the  mortgage  given  by 
the  company  had  been  a  common  law  mortgage,  it  might 
perhaps  have  been  true  that  the  only  redress  of  the  com- 
plainant would  have  been  by  sequestration  of  the  tolls, 
rents,  and  profits ;  that  the  complainant  was  therefore 
entitled  to  a  decree  for  a  sale  of  the  entire  canal,  with  its 
feeders,  docks,  and  appendages,  and,  in  case  the  sale  should 
bring  more  than  sufficient  to  satisfy  his  demand,  other 
parties  holding  subsequent  liens  were  to  be  paid  in  the 
order  of  their  priority.^ 

§  238.  Character  of  rolling  stock. — The  question  whether 
rolling  stock  is  to  be  regarded  as  personal  or  real  property 

'  Willink  V.  Morris  Canal,  etc.,  Co.,  19  Id.  230.     A  mortgage  purporting  to 

3  Green's  Ch.  N.  J.  377.     A  mortgage  convey  the  real  estate  of  a  corporation 

of  all  of  the  shares  of  a  corporation  is  must  be  executed  in  conformity  with 

not  a  mortgage  of  the  realty  of  the  cor-  the  statute  in  relation  to  conveyances 

poration ;  nor  is  a  mortgage  purporting  by  such  corporations,  or  it  will  not  be 

to  convey  the  realty  of  the  corporation  a  valid  lien  against  subsequent  judg- 

which  is  signed  by  the  stockholders  as  ment    creditors.       Such    a    mortgage 

individuals,  a  mortgage  of  the  corpora-  signed  "A.,  Chairman  B.  C.  Co.,"  is 

tion.     The  title  to  the  land  is  in  the  not  a  valid  deed   of  the   corporation, 

corporation,  not  in  the  individual  stock-  even  though  sealed  with  the  corporate 

holders.    Wheelock  v.  Moulton,  15  Vt.  seal.    The  mortgage  must  be  that  of  the 

519;  Isham  V.  Bennington  Iron  Co.,  principal,  and  sealed  with  its  seal.  Ibid. 
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has  given  rise  to  considerable  discussion  in  the  courts,  and 
some  differences  of  judicial  opinion.  In  Farmers'  Loan  & 
Trust  Co.  V.  Hendrickson  ^  it  was  held  that  the  rolling 
stock  of.  a  railroad  was  to  be  deemed  fixtures  or  necessary 
incidents  in  a  conveyance  of  the  real  estate,  and  as  between 
mortgagees  and  judgment  creditors,  Strong  J.,  said  :  "  If 
railroad  cars  were  used  in  any  other  place  than  upon  the 
lands  belonging  to  the  company,  or  for  any  other  purpose 
than  in  the  execution  of  its  business,  or  were  constructed 
in  such  shape  and  so  extensively  as  to  become  objects  of 
general  trade,  or  were  not  a  necessary  part  of  the  entire 
establishment,  I  might  consider  myself  as  compelled  by  the 
weight  of  authority  to  decide  that  as  they  are  not  physically 
annexed  to  what  is  usually  denominated  real  estate,  they 
must  be  deemed  personal  property ;  but  as  each  and  all  of 
these  characteristics  or  incidents  are  wanting,  the  consider- 
ations which  I  have  mentioned,  or  to  which  I  have  alluded, 
leading  to  an  opposite  conclusion,  require  us  to  determine 
that  they  are  included  as  fixtures  or  necessary  incidents  in 
a  conveyance  of  real  estate.  In  thus  deciding  we  shall 
unquestionably  carry  out  the  intention  of  the  parties,  as  it 
could  not  have  been  the  design  of  such  parties, — certainly 
not  of  the  mortgagees, — that  the  security  should  be  dimin- 
ished by  the  wear  and  tear  of  the  machinery,  and  the 
inevitable  accidents  to  which  it  is  subjected.  Possibly  the 
substituted  machinery  might  not  be  included  in  the  mort- 
gage if  it  should  be  deemed  personal  property,  and  few,  if 
any,  would  be  willing  to  loan  their  money  upon  such  an 
uncertainty,  but  it  would  be  otherwise  if  the  additions 
should  be  considered  as  made  to  the  real  estate." 

A  contrary  view  was  afterward  taken  in  several  cases  in 
the  same  State,*  which  view  may  now  be  regarded  as  sus- 
tained by  the  weight  of  authority.     In  Hoyle  v.   Platts- 


'  25  Barb.  484.  31   Barb.   590;  Beardsley  v.  Ontario 

'  Stevens  v.  Buffalo,  etc.,  R.R.  Co.,    Bank,  lb.  619. 
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burgh,  etc.,  R.R.  Co.^  the  court  said:  "The  track  exists 
for  the  use  of  the  cars,  rather  than  the  cars  for  the  use  of 
the  track.  There  is  no  annexation,  no  immobility  from 
weight,  no  localization  in  use.  The  only  element  on  which 
an  argument  can  be  based  to  support  the  character  of 
realty,  is  adaptation  to  use  with  and  upon  the  track.  Even 
in  respect  to  this,  were  the  same  contrivances  adopted  by 
a  tenant  for  use  in  his  trade  upon  leased  lands,  his  right 
to  remove  both  cars  and  track  would  be  beyond  question. 
It  is  perhaps  fortunate  that  this  question  was  not  finally 
adjudicated  in  the  early  days  of  railroad  enterprise,  for  then 
unity  of  ownership  in  track  and  cars,  and  independence  of 
roads  of  each  other,  seemed  to  render  it  possible  to  con- 
sider rolling  stock  part  of  the  realty  without  introducing 
great  inconvenience.  At  the  present  time  independent 
companies  exist  owning  no  tracks,  whose  trains  run 
through  State  after  State  on  the  railroad  track  of  other 
companies It  is  impossible  to  deal  with  such  prop- 
erty as  a  part  of  the  realty,  without  introducing  anomalies 

and  uncertainties  of  the  gravest  character The  want 

of  the  element  of  localization  in  use,  is  a  controlling  and 
conclusive  reason  why  the  character  of  realty  should  not 
be  given  to  the  rolling  stock  of  a  railroad."  A  railroad 
company  was  authorized  by  an  act  of  the  legislature  to 
mortgage  for  the  purpose  of  raising  money  any  particular 
division  of  its  road  separately.  To  do  this,  the  company 
divided  its  main  road  into  two  divisions,  the  Eastern  and 
Western,  and  successively  executed  mortgages  thereon,  as 
follows:  In  1854,  on  the  Eastern  division;  in  1856,  on  the 
Western  division  ;  in  1857,  on  the  Eastern  division  ;  and  in 
1858,  on  the  whole  road.  The  entire  line  was  used  con- 
tinuously as  one  road.  The  controversy  was  as  to  how  the 
rolling  stock  should  be  apportioned  between  the  different 
mortgages.     It  was  held  that  as  it  was  competent  for  the 


54  N.  Y.  314 ;  47  Barb.  109. 
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company  to  assign  certain  stock  to  one  division,  and  certain 
Other  stock  to  another  division,  when  the  road  was  divided 
for  the  purpose  of  mortgaging  it,  it  could  not  be  assumed 
as  a  fact  that  there  was  no  such  allotment  of  the  rolling 
stock,  but  that  the  language  of  the  mortgages  must  be 
looked  to  to  see  if  any  such  intention  was  expressed,  and 
if  there  was  not,  then  obviously  the  mortgages  were  succes- 
sive liens  on  the  whole  stock.^ 

Rolling  stock  has  not  only  been  held  in  many  of  the 
States  not  to  be  a  fixture,  but  in  some  of  them  it  is  express- 
ly declared,  either  by  constitutional  provision  or  by  statute, 
to  be  personal  property.* 

§  239.  Machinery. — The  wheel  or  engine  which  furnishes 
the  motive  power  of  a  factory,  and  all  that  part  of  the  gear- 
ing and  machinery  which  has  special  relation  to  the  build- 


•  Minnesota  Co.  v.  St.  Paul  Co.,  2 
Wall.  609.  Nelson,  J:,  dissenting, 
with  whom  Clifford  and  Field,  JJ., 
concurred,  said  :  "  We  agree  that  the 
rolling  stock  upon  this  road  is  covered 
by  the  several  mortgages,  and  that  as 
respects  any  other  valid  liens  upon  the 
same,  it  is  inseparably  connected  with 
the  road;  in  other  words,  is,  in  tech- 
nical language,  a  fixture  to  the  road  so 
far  as  in  its  nature  and  use  it  can  be 
called  a  fixture.  But  it  is  a  fixture  ex- 
tending over  the  entire  track  of  the 
road.  It  is  not  a  fixture  upon  any  par- 
ticular division  or  portion,  but  attaches 
to  every  part  and  portion.  It  was  pur- 
chased, for  aught  that  appears,  by  the 
common  funds  of  the  old  company,  and 
which  were  derived  from  its  various 
resources ;  and  the  mortgages  or  other 
incumbrances  on  the  road  made  by  the 
old  company,  whether  on  a  portion  or 
on  the  whole  line,  take  effect  according 
to  the  priority  of  the  lien.  These  hens, 
so  far  as  respects  the  rolling  or  moving 
stock,  attach  to  them  a  right  to  have 
the  cars  run  upon  the  road  upon  its 


entire  Hne,  as  the  value  of  the  lien  de- 
pends upon  this  use  of  the  property." 
See  State  v.  Northern,  etc.,  R.R.  Co., 
18  Md.  193;  Coe  V.  State,  25  Ind.  177. 
'  See  Boston,  etc.,  R.R.  Co.  v.  Gil- 
more,  37  N.  H.  410 ;  Coe  v.  Columbus, 
etc.,  R.R.  Co.,  10  Ohio  St.  372  ;  Hill 
V.  Lacrosse,  etc.,  R.R.  Co.,  16  Wis. 
214 ;  Chicago,  etc.,  R.R.  Co.  v.  Borough 
of  Fort  Howard,  21  Id.  44 ;  Pacific 
R.R.  Co.  V.  Cass  Co.,  53  Mo.  17; 
Ammant  v.  New  Alexandria,  etc., 
R.R.  Co.,  13  Serg.  &  Rawle,  210 ; 
Covey  V.  Pittsburg,  etc.,  R.R.  Co.,  3 
Phila.  173;  Miller  v.  Rutland,  etc., 
R.R.  Co.,  36  Vt.  452 ;  Williamson  v. 
N.  J.  Southern  R.R.  Co.,  29  N.  J.  Eq. 
311,  reversing  S.  C.  28  Id.  277  ;  Hoyle 
V.  Plattsburgh,  etc.,  R.R.  Co.,  54  N. 
Y.  314;  Pullan  V.  Cincinnati,  etc., 
R.R.  Co.,  4  Biss.  34.  In  some  of  the 
earlier  cases  in  Illinois,  rolling  stock 
was  held  to  be  part  of  the  realty. 
Palmer  v.  Forbes,  23  111.  301 ;  Hunt  v. 
Bullock,  lb.  320 ;  Titus  v.  Mabee,  25 
111.  257 ;  Titus  v.  Ginheimer,  27  Id. 
462. 
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ing  with  which  it  is  connected,  belongs  to  the  freehold ; 
while  an  independent  machine,  like  a  loom,  which  if  re- 
moved still  remains  a  loom,  retains  its  character  of  person- 
alty, and  if  mortgaged  without  an  actual  change  of  posses- 
sion, the  mortgage  must  be  filed  as  a  chattel  mortgage.^ 

§  240.  Mortgage  of  after-acquired  property. — A  mortgage 
by  a  railroad  company  of  all  of  its  present  and  future- 
acquired  property,  including  the  road,  rolling  stock,  and  all 
of  the  other  property,  is  valid,  and  embraces  as  well  rolling 
stock  and  other  personal  property  afterward  ordered,  manu- 
factured, and  delivered,  as  that  which  is  in  the  possession 
of  the  company  at  the  time  of  the  execution  of  the  mort- 
gage. While  it  is  a  legal  maxim  that  a  person  cannot 
grant  a  thing  he  does  not  have,  the  principle  has  no  appli- 
cation to  a  case  of  this  kind.  Such  a  mortgage  does  not 
undertake  to  grant  in  presenti  property  of  the  company 
not  belonging  to  it,  or  not  in  existence  at  that  date,  but 
distinguishes  between  present  property  and  that  to  be  ac- 
quired afterward.  A  grant  or  conveyance  may  take  effect 
upon  property  when  it  is  brought  into  existence,  and  be- 
longs to  the  grantor,  in  fulfilment  of  an  express  agreement, 
founded  on  a  valuable  consideration,  if  no  rule  of  law  is  in- 
fringed, or  rights  of  a  third  party  prejudiced. 

As  to  the  claim  of  judgment  creditors,  the  mortgage 
being  a  valid  and  effective  security  for  bondholders  of  a 
prior  date,  they  have  a  superior  equity.  If  the  mortgage 
has  become  forfeited,  and  the  property  embraced  in  it  con- 
stitutes a  fund  more  than  sufficient  to  pay  the  bonds,  the 
court  may  compel  a  foreclosure  and  satisfaction  of  the 
bonded  indebtedness,  so  as  to  enable  judgment  creditors  to 
reach  the  surplus ;  or  the  court  may,  upon  an  unreasonable 
resistance  to  the  claim  of  execution  creditors,  permit  a  sale 
of  rolling  stock  sufficient  to  satisfy  the  judgments.^ 


'  Mendock  v.  GifFord,  18  N.  Y.  28.         Galveston  R.R.    Co.  v.  Cowdrey,  11 
'Pennock  v.    Coe,  23  How.   117;    Wall.  459 ;  Shaw  v.  Bill,  95  U.  S.  10.  A 
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Sales  or  mortgages  of  after-acquired  personal  property 
have  been  sustained,  when  within  the  following  rules  :  ist. 
The  contract  must  relate  to  some  particular  property  de- 
scribed therein,  which,  though  not  in  existence,  must  be 
reasonably  certain  to  come  into  existence,  so  that  the  minds 
of  the  parties  may  be  in  agreement  as  to  what  it  is  to 
be,  and,  if  the  sale  is  absolute,  what,  with  reasonable  cer- 
tainty, is  the  present  value.  2d.  The  vendor  or  mortgagor 
must  have  a  present  actual  interest  in  it  or  concerning  it. 
There  must  be  something  in  presenti,  of  which  the  thing 
in  futuro  is  to  be  the  product,  or  with  which  it  is  to  be 
connected  as  necessary  for  its  use,  or  as  incident  to  it ;  con- 
stituting a  tangible  existing  basis  for  the  contract.^  In  this 
case,  a  railroad  company  issued  to  a  contractor,  who  was  to 
build  and  equip  the  road,  its  bonds,  secured  by  a  mortgage 
on  all  of  its  real  and   personal  property,  as  the  same  had 


railroad  bought  by  another  railroad 
company  is  embraced  in  a  mortgage 
given  by  the  latter  of  all  of  its  line  com- 
pleted and  to  be  completed.  Branch 
V.  Jessup,  106  U.  S.  468,  affi'g  3  Woods, 
481.  A  mortgage  of  all  subsequently 
acquired  property  embraces  a  railroad 
afterward  leased  by  the  mortgagor. 
Barnard  v.  Norwich,  etc.,  R.R.  Co.,  14 
Bankr.  Reg.  469.  But  real  estate  sub- 
sequently acquired  by  a  railroad  com- 
pany not  connected  with  the  road,  is 
not  embraced  in  a  general  mortgage 
of  the  railroad — Calhsun  v.  Memphis, 
etc.,  R.R.  Co.,  2  Flippin,  442  ;  9  Cent. 
L.  J.  66  ;  nor  rolling  stock  owned  by  a 
third  person,  and  placed  on  a  railroad 
under  a  contract  with  the  company. 
Hardesty  v.  Pyle,  15  Fed.  Rep.  778. 
Municipal  bonds  issued  to  aid  in  the 
construction  of  a  railroad  are  not  in- 
cluded in  a  mortgage  given  by  the 
company  of  its  then  and  thereafter  to 
be  acquired  property,  such  bonds  not 
being  included  in  the  specific  descrip- 
tion of  the  property  mortgaged.  Smith 


V.  McCullough,  104  U.  S.-25.  A  mort- 
gage by  a  railroad  company  of  "in- 
come, earnings,  and  moneys,"  embraces 
prospective  income  only.  Dow  v. 
Memphis  &  Little  Rock  R.R.  Co.,  20 
Fed.  Rep.  768.  All  of  the  bondholders 
have  a  common  interest  in  the  mort- 
gage security,  all  are  equally  entitled 
to  the  benefit  of  it,  and,  in  case  of  a 
deficiency  of  the  fund  to  satisfy  the 
whole  of  the  debt,  they  are  entitled  to  a 
distribution  pro  rata.  To  permit  one 
of  the  bondholders  to  proceed  at  law 
in  the  collection  of  his  debt,  would  not 
only  disturb  the  pro  rata  distribution 
in  case  of  deficiency,  and  give  him  an 
inequitable  preference  over  his  associ- 
ates, but  also,  if  he  were  a  bondholder 
under  a  second  mortgage,  prejudice  the 
superior  equity  of  bondholders  under 
the  first  mortgage. 

'  Morrill  v.  Noyes,  56  Me.  456.  See 
Benjamin  v.  Elmira,  etc.,  R.R.  Co.,  49 
Barb.  441  ;  Coe  v.  Peacock,  14  Ohio 
St.  187  ;  Phillips  v.  Winslow,  18  B.  Mon. 
431;  Jessup  V.  Bridge,  11  Iowa,  572. 
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been  or  might  be  purchased  by  the  company.  The  com- 
pany afterward  gave  its  mortgage  on  rolling  stock  which 
had  been  acquired  by  the  company  a  long  time  after  the 
execution  of  the  construction  mortgage.  The  court,  with 
reference  to  the  original  mortgage,  said,  that  the  subject 
matter  of  the  contract  was  sufficiently  definite  and  certain, 
its  subsequent  existence  reasonably  sure,  and  the  mort- 
gagors had  an  existing  interest  in  and  title  to  the  property 
then  mortgaged,  of  which  the  rolling  stock  was  to  be  an 
essential  part  necessary  for  the  use  to  be  added  to  it  for  the 
purpose  of  completing  the  work ;  that  the  construction 
mortgage  created  a  valid  lien  upon  the  engines  and  cars  as 
they  were  purchased  and  placed  on  the  road  for  the  purpose 
of  equipping  it  ;  and  that  the  holders  of  the  bonds  secured 
by  that  mortgage  were  entitled  to  have  the  trust  enforced 
not  only  as  against  the  railroad,  but  also  against  the  rolling 
stock  subsequently  acquired. 

It  has  been  held  that  a  mortgage  by  a  railroad  company 
of  "all  the  road,  property,  rights,  liberties,  privileges,  cor- 
porate franchises,  incomes,  tolls,  and  receipts,  now  held 
or  hereafter  to  be  acquired,"  executed  under  an  act  of  the 
legislature  authorizing  the  company  to  borrow  money  for 
constructing  and  equipping  its  road,  to  issue  bonds  there- 
for and  to  mortgage  all  or  any  part  of  the  property,  is  effect- 
ual to  give  a  vaHd  lien  on  the  rolling  stock,  furniture  of 
stations,  tools,  and  materials  for  the  maintenance  and  re- 
pair of  the  road,  whether  owned  by  the  company  at  the 
date  of  the  mortgage,  or  afterward  acquired  by  the  com- 
pany. The  court  said  :  "  The  act  authorized  the  company 
to  mortgage  all  its  property — and  property  is  whatever  is 
a  man's  own,  his  future  acquisitions,  though  subject  to  a 
contingency — because  they  can  be  enjoyed  or  used  by  an- 
ticipation. The  legislature  evidently  intended  this.  The 
very  object  of  the  loan,  and  of  the  mortgage  to  secure  it, 
as  expressed  in  the  act,  was  for  the  purpose  of  constructing 
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and  equipping  the  road.  It  evidently  contemplated  a  con- 
dition of  things  in  the  future.  Had  the  road  even  been 
fully  equipped  at  the  date  of  the  mortgage,  it  cannot  be 
doubted  that  the  legislature  meant  that  it  should  comprise 
everything  subsequently  acquired  to  replace  the  old,  worn- 
out  materials  and  to  maintain  and  keep  up  the  equipment. 
No  money  would  have  been  loaned  on  a  security  daily  de- 
teriorating and  which  must  eventually  perish  entirely."  * 

The  Plymouth  and  Concord  Railroad  Company  executed 
to  the  complainants  sundry  mortgages  of  personal  prop- 


'  Phila.,  etc.,  R.R.  Co.  v.  Woelpper, 
64  Pa.  St.  366.     See  Covey  v.  Pitts- 
burg, etc.,  R.R.  Co.,  3  Phila.  173.    Al- 
though after-acquired  real  estate  of  a 
railroad  company  required  for  the  con- 
struction and  maintenance  of  the  rail- 
road and  the  stations  and  other  ac- 
commodations necessary  to  effect  the 
objects  of  the  company,  pass  to  trustees 
under    a    mortgage    of    the    railroad 
"  constructed  and  to  be  constructed  " 
as   against  the   lien  of  a  subsequent 
judgment  creditor,  yet  land   acquired 
by  the  company  after  the  execution  of 
the'  mortgage  not  thus  used  or  em- 
ployed   for    railroad    purposes   would 
not   come  within   the    description   of 
the   mortgage.       Seymour  v.   Canan- 
daigua,  etc.,  R.R.  Co.,  25  Barb.  284. 
C.  was  employed  by  a  railroad  com- 
pany to  negotiate  for  a  right  of  way 
for  a  part  of  its  road.     By  his  instruc- 
tion L.,  one  of  the  directors  of  the  com- 
pany, was,  without  L.'s  knowledge  at 
the  time,  and  without  any  authority 
from  the  company,  named  as  grantee 
of  the  real  estate  in  question,  which 
was  paid  for  by  C.  with  funds  the  com- 
pany furnished   him   for  its   use  and 
benefit.      Previous  to  such    purchase 
by  C,  the  company  had  executed  and 
delivered  its  mortgage  on  all  the  land 
then  owned   by  it,  or  that  might  be 
owned    or   belong   to    it   thereafter. 


Subsequent  to  the  purchase  by  C.  the 
company  executed  a  second  mortgage 
similar  in  terms  to  the  first  mortgage, 
and  a  large  amount  of  the  bonds  se- 
cured by  the  second  mortgage  were 
held  by  L.  Default  having  been  made 
in  payments  falling  due  under  the  first 
mortgage,  judgment  in  a  foreclosure 
suit  was  obtained  in  behalf  of  the 
bondholders,  and  the  property  being 
sold,  passed  by  mesne  conveyances  to 
the  plaintiffs.  It  was  held  that  L.  was 
a  trustee  in  a  resulting  trust  for  the 
benefit  of  the  company  ;  that  the  com- 
pany upon  the  execution  of  the  deeds 
in  which  L.  was  named  as  the  grantee 
was  seized  of  a  legal  estate  in  fee  in 
the  land  described  in  the  deeds,  which 
became  eo  instanti  upon  the  execution 
of  the  deeds  subject  to  the  lien  and  op- 
eration of  the  first  mortgage ;  that,  as 
the  conveyance  to  L.  had  been  re- 
corded, it  was  a  cloud  upon  the  title 
which  the  plaintiffs  had  a  right  to  have 
removed  ;  and  that,  as  the  prior  lien  of 
the  first  mortgage  had  been  perfected 
by  the  foreclosure  and  sale  of  the  prem- 
ises to  the  plaintiffs'  grantor,  the  plain- 
tiffs' title  was  discharged  from  all  in- 
debtedness of  the  mortgagors  arising 
after  the  execution  of  the  first  mort- 
gage. Buffalo,  etc.,  R.R.  Co.  v. 
Lampson,  47  Barb.  533. 
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erty.  In  1850  the  legislature  of  the  State  passed  an  act 
authorizing  the  company  to  issue  certain  bonds.  The  act 
provided  that  when  the  bonds  were  ready  to  be  issued  the 
company  might  secure  the  holders  of  them  by  a  mortgage 
of  the  whole,  or  of  a  part  of  its  real  or  personal  property 
executed  to  three  trustees,  with  power  to  the  trustees,  upon 
such  terms  and  conditions  as  might  be  inserted  in  the 
mortgage,  upon  the  non-payment  of  any  one  or  more  of 
the  bonds  or  accrued  interest,  to  sell  the  property,  real  or 
personal,  and  all  the  corporate  rights,  franchises,  and  privi- 
leges, or  any  part  of  the  property,  and  convey  the  same  to 
the  purchasers.  A  subsequent  section  of  the  act  provided 
that  the  deeds  of  the  trustees,  duly  executed  according  to 
the  provisions  of  the  mortgage,  should  transfer  and  convey 
to  purchasers  all  of  the  real  and  personal  estate  named  in 
the  mortgage,  qnd  that  purchasers  should  thereby  acquire 
all  the  rights,  franchises,  powers,  and  privileges  which  the 
corporation  possessed,  and  the  use  of  the  railroad  with  all 
of  its  property  and  rights  of  property  for  th&  same  pur- 
poses and  to  the  same  extent  as  the  company  could  have 
used  the  same  if  said  deeds  had  not  been  made.  Of  the 
mortgages  given  to  the  complainants,  two  were  executed 
and  delivered  to  them  before  the  act  of  1850,  while  the  re- 
mainder were  given  to  them  subsequent  to  the  issuing  of 
the  bonds  and  the  mortgage  to  the  trustees.  One  of  the 
latter,  which  was  made  to  secure  the  payment  of  two  notes, 
conveyed  to  the  complainants  all  the  right,  title,  and  inter- 
est of  the  company  to  certain  railroad  iron  imported  by  the 
company,  subject  to  the  lien  of  the  United  States  for  du- 
ties. It  was  stipulated  in  this  mortgage  that  the  complain- 
ants might  pay  the  duties  on  the  iron  and  have  a  lien 
therefor  as  well  as  for  the  notes ;  that  the  company  might 
use  the  iron  in  laying  its  track,  and  that,  in  case  the  notes 
were  not  paid  at  maturity  or  the  duties  refunded,  the  com- 
plainants might  enter  upon  the  land  and  premises  of  the 
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company,  take  up  and  sell  the  iron,  and  apply  the  proceeds 
to  the  payment  of  the  notes  and  duties.  The  trustees  be- 
ing- about  to  sell  under  their  power,  the  complainants  filed 
a  bill  in  equity  praying  that  the  trustees  might  be  decreed 
to  pay  the  complainants  the  indebtedness  secured  by  their 
mortgage  before  they  sold  the  property,  or  that,  if  allowed  to 
proceed  with  the  sale,  they  might  be  decreed  to  pay  out  of 
the  proceeds  the  indebtedness  secured  by  the  complainants' 
mortgage.  It  was  held  that  the  two  mortgages  made  to 
the  complainants  before  the  mortgage  to  the  trustees  were 
valid  to  hold  the  personal  property  specifically  described  in 
them,  but  that  the  complainants  must  assert  their  security 
by  taking  possession  of  and  removing  the  property,  as  in 
the  case  of  a  mortgage  made  by  an  individual.  As  to  the 
claim  of  the  complainants  under  mortgages  made  after  the 
date  of  the  mortgage  to  the  trustees,  the  question  was 
whether  the  latter  mortgage  covered  after-acquired  per- 
sonal property.  The  condition  of  this  mortgage  having 
been  broken,  the  property  had  been  delivered  to  the  trus- 
tees under  an  agreement  that  it  should  be  used  in  operat- 
ing the  road  and  a  compensation  be  paid  for  the  use  of  it. 
It  was  held  that  even  where  the  strict  rule  against  the 
mortgaging  of  subsequently  acquired  property  is  enforced, 
if  the  mortgage  purport  to  convey  such  property,  and  the 
mortgagee  take  possession  with  the  assent  of  the  mort- 
gagor before  another  title  attaches,  he  will  hold  from  time 
to  time,  not  as  mortgagee,  but  as  pawnee  under  the  con- 
tract contained  in  the  mortgage  ;  but  that,  apart  from  this, 
the  question  whether  the  trustees  could  hold  subsequently 
acquired  property  against  the  claim  of  the  complainants, 
depended  upon  the  construction  of  the  act  and  of  the 
mortgage  made  under  it ;  that  if  the"  directors  of  the  com- 
pany made  a  mortgage  purporting  to  convey  to  the  trus- 
tees "  all  the  property  and  all  the  rights,"  etc.,  it  would 
convey  to  the  mortgagees  all  the  right  and  power  which 
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the  company  had  to  acquire  and  hold  property,  and  subse- 
quently acquired  property  would  pass  under  the  mortgage 
and  be  vested  in  the  trustees,  such  property  becoming  im- 
mediately upon  its  vesting  in  the  company  a  part  of  the 
thing  originally  mortgaged  and  of  the  security.  In  the 
case  of  the  iron  imported,  it  belonged  to  the  company  sub- 
ject to  the  lien  of  the  United  States  for  duties ;  that  the 
mortgage  to  the  trustees  upon  the  principle  stated  would 
cover  the  iron  subject  to  that  lien ;  that  the  mortgage 
subsequently  made  to  the  complainants,  so  far  as  it  went 
to  secure  other  debts  besides  the  sum  afterward  advanced 
to  discharge  the  lien,  must  be  postponed  to  the  claim 
of  the  bondholders ;  that  if  the  government  voluntarily 
gave  up  possession  of  the  iron,  its  lien  would  be  gone,  at 
least  as  to  third  persons ;  that  if,  by  the  agreement,  the 
complainants  were  to  pay  the  duties  and  retain  possession 
of  the  iron  until  the  money  so  advanced  by  them  was 
repaid  by  the  company,  their  lien  might  be  good  while 
they  retained  possession,  because  the  mortgage  to  the 
trustees  gave  them  no  more  than  the  company  had,  which 
was  a  right  to  the  iron,  subject  to  the  lien  for  duties ; 
that  when  the  complainants  allowed  the  iron  to  go  into  the 
possession  and  control  of  the  general  owners  and  to  be  ap- 
plied to  their  use,  the  lien  of  the  complainants  was  gone  ; 
but  that  though  the  company  could  make  no  bargain  respect- 
ing the  iron  which  would  bind  the  trustees  without  their  as- 
sent, yet  if  the  trustees  had  notice  of  the  agreement  and  ■ 
assented  to  it,  the  complainants  were  entitled  to  take  up 
the  iron  from  the  road-bed  and  remove  it,  if  the  money  ad- 
vanced for  the  duties  was  not  repaid  within  the  time  lim- 
ited.^ 

A  railroad  company  executed  mortgages  which  covered 
all  of  the  company's  property,  including  such  as  might 
afterward  be  acquired.     Subsequently  the  company  pur- 


1  Pierce  v.  Emery,  32  N.  H.  484. 
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chased  locomotives  and  cars,  giving  the  vendor  its  bond  for 
the  purchase  money,  in  which  it  was  stipulated  that  he 
should  have  a  lien  therefor  on  the  property  sold,  and  that 
the  company  would  not  sell  or  part  with  it  until  payment 
of  the  price  without  his  written  consent.  It  was  held  that 
a  mortgage  intended  to  embrace  after-acquired  property 
could  only  attach  itself  to  such  property  in  the  condition 
in  which  it  came  into  the  mortgagor's  hands  ;  that  the  con- 
veyance of  the  property,  and  the  mortgage  for  the  pur- 
chase money,  were  to  be  regarded  as  one  transaction,  and 
no  general  lien,  whether  in  the  shape  of  a  general  mort- 
gage, or  judgment,  or  recognizance,  could  displace  the 
mortgage  for  the  purchase  money,  although  it  was  not  re- 
corded ;  that  if  the  property  sold  had  been  rails,  or  any 
other  material  that  became  a  part  of,  and  was  affixed  to,  the 
principal  thing,  the  result  would  have  been  different ;  but 
that  being  loose  property  susceptible  of  separate  ownership 
and  separate  liens,  such  liens,  if  binding  on  the  railroad 
company,  were  unaffected  by  a  prior  general  mortgage  given 
by  it.^  

'  U.  S.  V.  New  Orleans  R.R.  Co.,  12  arate  article  that  P.  should  have  a  spe- 
Wall.  362.  A  railroad  company,  to  se-  cial  lien  on  a  lot  of  railroad  iron  pledged 
cure  its  bonds,  executed  four  mort-  to  him  and  used  in  coiftpleting  the 
gages,  the  first  three  upon  its  railroad  track  a  distance  of  about  five  miles, 
constructed  and  to  be  constructed,  and  Subsequent  to  the  execution  and  deliv- 
its  privileges,  rights,  and  real  estate,  ery  of  these  four  mortgages,  the  road- 
owned,  or  that  should  thereafter  be  bed,  track,  franchises,  chartered  rights 
owned  by  the  company,  and  all  tolls,  and  privileges,  and  rolling  stock  of  the 
issues,  and  profits.  The  terms  of  these  company,  were  sold  by  the  sheriff  under 
instruments  were,  that  if  the  company  executions  issued  on  judgments  against 
should  be  in  default  for  the  space  of  the  company  to  one  T.  and  his  associ- 
three  months  in  the  payment  of  either  ates,  who  acted  under  a  new  company 
principal  or  interest,  the  trustees,  on  re-  organization  termed  the  "  Successor 
quest  in  writing  by  any  holder  of  the  Company."  The  new  organization 
bonds,  might  take  possession  of  the  took  possession  of  the  railroad,  its 
railroad,  and  all  the  property  mort-  works  and  property,  and  began  to  oper- 
gaged,  and,  on  notice,  sell  the  same  to  ate  it.  The  last  directors  of  the  old 
pay  the  principal  and  interest  due.  The  company  were  interested  in  this  pur- 
fourth  mortgage,  which  was  g^ven  to  a  chase,  and  continued  in  the  new  corn- 
trustee  for  one  P.,  embraced  the  same  pany.  There  were  also  organized  two 
property  ;  and  it  was  agreed  in  a  sep-  other  companies  the  members  of  which 
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A  railroad  company  mortgaged  its  road,  right  of  way, 
superstructure,  etc.,  then  belonging  to  the  company  or 
thereafter  acquired.  At  that  time  the  road  was  constructed 
in  fact  over  the  land  of  the  plaintiff,  but  the  company  had 
not  acquired  a  right  of  way.     Shortly  after  the  execution 


were  members  of  the  "  Successor  Com- 
pany," and  their  several  interests  pro- 
portionally the  same  in  each  concern. 
These  made  bargains  with  themselves 
whereby  the  income  of  the  "  Successor 
Company "  was  virtually  absorbed  by 
the  other  two.  It  was  admitted  that 
the  outside  companies  were  formed 
because  they  apprehended  difficulty 
from  the  creditors  of  the  old  company. 
All  of  the  mortgages  were  in  the  form 
prescribed  by  the  charter,  but  they  were 
executed  in  the  city  of  New  York,  where 
the  company  had  an  office,  and  where 
its  fiscal  arrangements  chiefly  origi- 
nated and  were  carried  out.  A  bill  in 
equity  alleging  the  insolvency  of  the 
original  company,  was  filed  for  a  fore- 
closure of  the  mortgages,  with  a  cross- 
bill by  P.  It  was  held  that  the  mort- 
gages were  valid  and  binding ;  that  the 
corporation  could  not  repudiate  a  mort- 
gage given  to  secure  its  bonds  on  the 
ground  that  its  directors  authorized  its 
execution  by  a  resolution  passed  outside 
of  the  limits  of  the  State,  the  mort- 
gage being  in  other  respects  executed 
and  recorded  in  due  form  of  law ;  that 
while  it  was  generally  true  that  a  cor- 
poration existed  only  within  the  terri- 
tory of  the  jurisdiction  that  created  it, 
yet  it  was  well  settled  that  it  might  by 
its  agents  make  contracts  and  transact 
business  in  another  territory  and  sue 
and  be  sued  there,  and  there  was  no 
reason  why  it  should  not  be  estopped 
by  the  action  of  its  directors  in  another 
territory  when  such  action  was  the 
basis  of  negotiations  by  which  third 
parties  had  bona  fide  parted  with  their 
money,  and  the  company  received  the 


benefit  of  the  transaction ;  that  as  to  the 
question  of  the  mortgages  extending  to 
after-acquired  property,  had  there  been 
but  one  deed  of  trust,  and  had  that 
been  given  before  a  shovel  had  been 
put  into  the  ground  toward  construct- 
ing the  railroad,  yet  if  it  assumed  to 
mortgage  the  road  the  company  was 
authorized  to  build,  together  with  its 
superstructure,  appurtenances,  fixtures, 
and  rolling  stock,  these  several  items  of 
property  as  they  came  into  existence 
would  become  instantly  attached  to  and 
covered  by  the  deed  ;  that  no  agfree- 
ment  in  P.'s  fourth  mortgage  could  give 
him  precedence  by  reason  of  a  superior 
equity  over  the  prior  mortgages ;  that 
the  rails  put  down  on  the  company's 
road  became  a  part  of  it,  and  P.,  by  al- 
lowing his  property  to  go  into  and  be- 
come part  of  the  road,  consented  to  its 
being  covered  by  the  mortgages  in 
question ;  that  the  rule  in  maritime 
cases  which  gives  priority  to  the  last 
creditor  for  aiding  to  conserve  the  thing, 
did  not  apply  to  railroads ;  that  the  sale 
by  the  sheriff  under  an  execution,  did 
not  nullify  and  destroy  the  prior  mort- 
gages ;  and  that  as  the  mortgage  pro- 
vided in  what  manner  the  trustees 
should  take  possession  of  the  property 
and  collect  the  tolls,  incomes,  and 
profits,  until  a  regular  demand  was 
made,  the  purchasers  of  the  road  were 
not  bound  to  account  therefor,  and  it 
mattered  not  what  bargains  the  defend- 
ants made  between  themselves  as  to 
the  disposition  of  the  tolls  and  income. 
Galveston  R.R.  Co.  v.  Cowdrey,  11 
Wall.  459. 
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of  the  mortgage  the  plaintiff  sold  and  conveyed  to  the 
company  a  strip  five  rods  wide  across  his  land.  The  mort- 
gage was  subsequently  foreclosed,  and  the  purchasers  at  the 
sale  sold  and  conveyed  their  interest  to  another  railroad 
company.  The  consideration  for  plaintiff's  deed  never 
having  been  paid,  he  brought  an  action  to  enforce  a  ven- 
dor's lien,  making  both  of  the  railroad  companies  parties 
defendants.  The  court  said:  "True,  the  title  to  those 
premises  was  not  in  the  company  when  the  mortgage  was 
executed  ;  but  it  is  perfectly  clear  that  it  was  the  intention 
of  the  parties  that  the  mortgage  should  become  a  lien  upon 
any  right  or  interest  in  real  estate  subsequently  acquired  for 
a  right  of  way,  or  necessary  for  the  use  of  the  road.  As 
the  mortgage  purports  to  convey  as  well  the  real  and  per- 
sonal property  belonging  to  the  company  at  the  time  of 
the  execution  of  the  mortgage  and  therein  described,  as  all 
real  and  personal  property  subsequently  acquired  for  the 
use  of  the  road,  it  is  manifest  that  when  the  company  sub- 
sequently acquired  an  interest  in  the  premises,  from  that 
moment  the  mortgage  became  alien  and  charge  upon  them. 
A  foreclosure  sale  was  had  of  all  the  property,  corporate 
rights,  and  franchises  embraced  in  the  mortgage,  and  it 
would  be  a  violation  of  all  principle,  after  the  foreclosure 
sale,  to  enforce  a  vendor's  lien."^ 


'  Pierce  v.  Milwaukee,  etc.,  R.R.  Co.,  the  franchise.  Subsequent  to  the  exe- 
24  Wis.  551.  If  the  plaintiff  had  taken  cution  of  this  mortgage  the  company 
a  purchase-money  mortgage,  his  claim  purchased  for  the  purpose  of  operating 
might  have  been  sustained.  See  West-  its  road,  quantities  of  wood,  paying 
em  Pa.  R.R.  Co.  v.  Johnston,  59  Pa.  therefor  from  the  income  and  earnings 
St.  290.  The  city  of  Bath,  under  an  of  the  entire  road,  and  depositing  the 
act  of  the  legislature  loaned  its  credit  wood  at  various  places  along  the  line 
to  a  railroad  company  to  build  an  ex-  of  the  road.  Suits  having  been  brought 
tension  of  its  road,  taking  as  security  a  against  the  company  by  its  creditors 
mortgage  of  the  extension,  and  of  all  defendant,  a  deputy  sheriff  attached  the 
of  the  property  of  the  extension  which  wood,  which  was  replevined  by  the 
the  company  then  had  or  might  after-  mortgagees,  delivered  to  the  corn- 
ward  acquire,  and  the  franchise,  and  pany,  and  consumed  on  the  engines  of 
also  embracing  the  original  road  of  the  the  road.  Subsequent  to  these  pro- 
company,  and  its  property,  including  ceedings  the  mortgagees  took  posses- 
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§  241.  Fraud  in  sale  under  mortgage.— If  fraud  in  the  sale 
be  imputable  to  the  corporation,  its  officers,  or  agents,  it 
can  take  no  advantage  of  the  fraud,  or  retain  any  benefits 
which  may  thereby  have  accrued  to  it,  without  the  consent 


sion  of  the  entire  road  for  default  in  the 
payment  of  the  loan,  and  afterward  the 
creditors  obtained  judgments  in  their 
suits,  and  issued  executions  thereon. 
The  court  said :  "  With  respect  to  after- 
acquired  property,  such  only  as  should 
belong  exclusively  to  the  new  portion 
of  the  road  was  attempted  to  be  con- 
veyed by  the  mortgage.  The  same  is 
true  of  the  earnings.  The  road  was 
bought  with  the  joint  earnings  of  the 
whole  road,  and  cannot  therefore  be 
regarded  as  the  property  of  the  exten- 
sion, and  the  plaintiffs  fail  to  establish 
a  lien  to  it  by  virtue  of  their  mortgage. 
When  the  complainants  attempted  to 
perfect  their  inchoate  rights  by  taking 
possession  of  the  property,  they,  took  it 
cum  onere.  Vested  rights,  valid  attach- 
ments, would  not  be  thereby  destroyed. 
If  the  complainants  ever  had  a  lien  on 
the  wood,  it  is  very  clear  that  they  have 
waived  it.  All  the  wood  was  consumed 
by  the  railroad  company  with  the 
knowledge  and  consent  of  the  plain- 
tiffs themselves.  The  lien  was  neces- 
sarily lost  when  the  wood  ceased  to 
exist.  A  party  tortiously  deprived  of 
his  lien  by  a  destruction  of  the  property 
would  undoubtedly  have  a  remedy 
against  the  wrong-doer.  But  when  the 
property  has  been  destroyed  with  his 
consent,  he  not  only  loses  bis  lien,  but 
he  has  no  just  ground  of  complaint." 
City  of  Bath  v.  Miller,  53  Me.  308. 
Plaintiffs  were  trustees  in  a  mortgage 
given  by  a  railroad  company  of  the 
entire  road,  locomotives,  cars  of  all 
descriptions,  and  all  additions  that 
might  afterward  be  made.  In  an  action 
of  replevin  for  thirteen  cars  which  had 
been  attached  while  in  the  possession 


of  the  company  by  the  defendant  as 
United  States  marshal,  in  an  action  of 
debt  upon  certain  of  the  bonds  of  the 
company,  it  appeared  that  the  cars 
were  purchased  by  the  company  some 
years  after  the  execution  of  the  mort- 
gage, and  that  twelve  of  them  were 
attached  in  February  and  one  in 
March.  Plaintiffs  made  a  demand  in 
writing  upon  the  defendant  after  the 
attachment  in  February,  but  not  after 
that  of  March.  It  was  held  that  as  the 
property  was  not  seized  by  the  mar- 
shal for  the  purpose  of  being  proceeded 
against  in  the  courts  of  the  United 
States  either  as  goods  alleged  to  be 
forfeited  under  the  revenue  laws,  or  as 
property  that  might  be  the  subject  of  a 
libel  ijt  rem,  or  for  any  other  liability 
upon  which  judgment  could  be  ren- 
dered against  the  property  seized,  it 
was  subject  to  process  of  replevin  in 
the  State  courts ;  that  as  regarded  the 
car  attached  in  March,  for  all  practical 
purposes  the  defendant  had  all  the  no- 
tice which  the  statute  intended  to  give 
him,  as  the  mortgage  embraced  the 
last  car  as  well  as  those  previously  at- 
tached ;  and  that  the  act  of  the  legisla- 
ture ratifying  and  confirming  the  mort- 
gage, obviated  all  objection  to  the 
right  to  maintain  the  action  on  the 
ground  that  a  mortgage  would  not  pass 
personal  property  not  in  existence,  or 
not  owned  by  the  mortgagor  at  the 
date  of  the  mortgage,  which  in  ordi- 
nary mortgages  would  have  been  fatal 
to  the  action.  Howe  v.  Freeman,  I4 
Gray,  566.  This  case  was  reversed  by 
the  Supreme  Court  of  the  United  States. 
With  reference  to  conflicting  processes 
between  the  Federal  and  State  courts, 


266  LIEN  ON  CORPORATE  PROPERTY.         §  24I 

of  the  injured  party.  A  railroad  company  gave  its  mort- 
gage for  two  millions  of  dollars  to  secure  the  payment  of 
its  bonds  in  that  amount.  On  default  in  the  payment  of 
the  first  instalment  of  interest  the  property  was  sold  under 
the  mortgage,  the  mortgagee  acting  as  auctioneer,  and  bid- 
ding off  the  property  himself  as  trustee  for  the  bondholders, 
who  soon  after  organized  another  railroad  company.  The 
notice  of  this  sale  set  forth  that  the  mortgage  debt  was  two 
millions  of  dollars,  and  that  seventy  thousand  dollars  of 
interest  were  due.  There  was  no  evidence  in  the  record 
tending  to  show  that  as  much  as  $200,000  of  the  bonds 
had  been  taken  by  bona  fide  holders.  The  remainder  of 
the  two  millions  of  dollars  were  either  held  by  the  directors 
and  not  negotiated,  or  they  were  in  their  hands  under 
fraudulent  arrangements  at  nominal  prices.  On  the  hear- 
ing of  a  creditor's  bill,  it  was  held  that  the  descriptive 
notice  was  calculated  to  destroy  all  competition  among  the 
bidders,  and  that  the  sale  under  it  must  be  set  aside  as  a 
fraud  upon  judgment  creditors,  and  the  rtiortgage  remain 
as  security  for  bonds  in  the  hands  of  bona  fide  holders  for 
value.  ^ 

the  question  as  to  which  authority  shall  pany.      But    a    prior    mortgage    still 

for  the  time  prevail,  does  not  depend  subsisted   on   a   portion  of  the  road, 

upon  the  rights  of  the  respective  par-  the  trustees  of  which  subsequently  ob- 

ties  to  the  property  seized,  but  upon  the  tained  a  decree  for  their  claim,  which 

determination  which  jurisdiction  first  decree  contained  a  proviso  giving  the 

attached  by  the  seizure  and  custody  of  new  company,  the  complainant  in  this 

the   property  under  its    process.     24  suit,  the   privilege  of  redeeming  the 

How.  450.  property    by    satisfying    the    decree. 

'James  V.  Railroad  Co.,  6  Wall.  752.  Thereupon  the  complainant  paid  into 

A  railroad  company  gave   two  mort-  court  the  amount  named  in  the  decree, 

gages,  one  on  its  road,  and  the  other  When  this  payment  was  made  a  suit 

on  its  land  grants,  to  secure  certain  had  been  for  some  time  pending  in  be- 

bonds  issued  by  it.     The  company  fail-  half  of  certain  judgment  creditors  of  the 

ing  to  pay  the  interest  on  these  bonds  original  company  on  a  creditor's  bill 

the  trustee  named   in  the  mortgages  against  the  complainant,  and  a  decree 

sold  the    premises   and    franchise   at  was  finally  rendered  on  the  creditor's 

auction,  and  bought   in  the   property  bill  directing  that  the  property  should 

in    trust    for    the    bondholders,   who  be  resold,  and   the  proceeds  applied, 

thereupon    organized     a     new    com-  after  payment  of  prior  liens,  to  the  sat- 
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§  242.  Appointment  of  receiver. — A  receiver  will  not  be  ap- 
pointed as  a  matter  of  course  under  a  mortgage  upon  de- 
fault in  payment.  The  appointment,  when  directed,  is 
made  for  the  benefit  of  all  of  the  parties  in  interest,  and  is  a 
matter  resting  in  the  sound  discretion  of  the  court ;  the  rule 
of  courts  of  equity  being  not  to  displace  a  bona  fide  pos- 
sessor from  any  of  the  just  rights  attached  to  his  title  unless 
there  is  some  equitable  ground  for  interference.  If  there 
is  a  hard  and  unconscionable  contract,  a  court  of  equity  will 
withhold  its  aid,  and  leave  the  party  to  his  remedy  at  law.^ 
The  appointment  of  a  receiver  does  not  affect  the  priority 
of  liens ;  money  or  property  in  his  hands  being  in  the  cus- 
tody of  the  law,  and  retained  by  him  for  whoever  is  entitled 
to  it.  It  has  been  held  that  if  prior  mortgagees  do  not  take 
possession  of  the  property,  or  adopt  measures  to  foreclose, 
any  subsequent  incumbrancer  may  have  a  receiver  ap- 
pointed to  receive  and  hold  the  rents  and  profits  until  those 
who  have  a  prior  right  claim  them  in  some  proceeding ; 
but  that  a  subsequent  incumbrancer  who  has  received  rents 
and  profits  will  not  be  compelled  to  refund  to  a  prior  in- 


isfaction  of  the  judgments  on  which  the  its  title  would  have  been  good  ;  that 
creditor's  bill  was  founded.  The  com-  when  it  paid  into  court  the  money 
plainant  now  asked  to  have  its  money  which  it  sought  to  recover  back,  it  was 
restored  to  it,  on  the  ground  that  it  paying  off  an  incumbrance  on  its  own 
was  paid  under  a  mistake,  the  com-  property ;  and  that  the  fact  that  the 
plainant  supposing  that  it  was  remov-  board  of  directors  of  the  complainant 
ing  an  incumbrance  from  its  own  prop-  company  was  at  the  time  of  such  pay- 
erty,  when  it  was  in  fact  removing  it  ment  wholly  composed  of  persons  who 
from  property  decided  to  belong  to  did  not  participate  personally  in  the 
other  parties.  It  was  held  that  the  foreclosure  of  the  mortgage,  did  not 
sale  to  the  complainant  being  fraudu-  alter  the  case,  since  a  corporation  re- 
lent and  void  as  against  creditors,  when  tains  its  identity  through  all  the  changes 
it  was  deprived  of  the  possession  of  the  that  take  place  in  the  individual  mem- 
property,  it  could  not  recover  for  incum-  bership.  Railroad  Co.  v.  Soutter,  13 
brances  removed  by  it  whilst  in  its  pos-  Wall.  517,  Field,  Chase,  and  MlL- 
session ;  that  its  purchase  was  void  LER,  JJ.,  dissenting, 
only  as  against  the  creditors  of  the  '  Williamson  v.  New  Albany,  etc., 
original  company,  by  satisfying  whom  JS..R.  Co.,  i  Biss.  198. 
it  might  have  kept  the  property,  and 
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cumbrancer  v/ho  afterward  takes  possession  of  the  property 
or  brings  suit.^ 

§  243.  Mechanic's  lien. — Under  the  constitution  and 
statutes  of  some  of  the  States  a  lien  is  given  to  a  mechanic 
or  other  person  for  labor  done  and  materials,  machinery, 
or  fixtures  furnished,  in  behalf  of  a  corporation  in  the  con- 
struction or  repair  of  erections  or  improvements  on  the 
land  of  the  corporation,  giving  the  same  remedy  to  secure 
payment  for  such  labor  done,  or  materials,  machinery,  or 
fixtures  furnished  as  in  the  case  of  similar  work  done  for 
private  individuals.*  The  statute  of  Missouri,^  providing 
that  persons  who  shall  do  any  work  or  labor  in  constructing 
or  improving  the  road-bed,  etc.,  of  any  railroad  company 
incorporated  under  the  laws  of  the  State,  or  owning  or 
operating  a  railroad  within  the  State,  and  persons  who  shall 
furnish  ties,  fuel,  or  bridges  to  such  railroad  company,  shall 
have  a  lien  upon  the  road-bed,  station  houses,  depots, 
bridges,  rolling  stock,  real  estate,  and  improvements  of 
such  railroad,  does  not  restrict  the  right  to  a  lien  to  those 
who  perform  work  on,  or  furnish  materials  for,  the  part  of 
the  road  lying  within  the  State,  when  part  of  a  railroad  lies 
in  and  part  out  of  the  State.*  In  Maine,  to  give  a  lien  on 
a  mill  under  the  statute^  for  labor  in  altering  the  ma- 
chinery, it  must  affirmatively  appear  that  the  machinery 
for  which  the  labor  was  furnished  was  so  connected  with  and 
attached  to  the  building,  so  adapted  to,  and  necessary  for, 
the  use  for  which  it  was  erected,  as  to  lead  to  the  conclu- 
sion that  it  was  intended  to  be  permanently  a  part  of  it 
and  of  the  realty.  A  single  lien  will  not  cover  several 
distinct  alterations  in  the  same  building,  made  at  different 
times  and  independently  of  each  other.^    A  mechanic's  lien 

'  Ohio  &  Miss.  R.R.  Co.  v.  Davis,  ■>  St.  Louis  Bridge,  etc.,  Co.  v.  Mem- 

23  Ind.  553.     See  Connor  v.  Todd,  48  phis,  etc.,  R.R.  Co.,  72  Mo.  664. 

N.  J.  361.  "  Rev.  Sts.  of  Me.,  ch.  91,  sec.  27. 

'' Const,  of  Cal.  of  1879,  art.  22,  sec.  I ;  «  Baker  v.  Fessenden,  71   Me.  292. 

comp.  L.  of  Utah  of  1874,  p.  78,  sec.  5.  See  Allen  v.  Frumet  Mining,  etc.,  Co., 

'  Of  March  21,  1873.  73  Mo.  688. 
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on  a  kiln  for  drying  lumber  does  not  include  a  saw-mill  and 
planing-mill  standing  on  the  opposite  side  of  the  street 
from  the  kiln,  although  the  steam  derived  from  boilers 
located  on  a  lot  adjoining  the  mills  is  used  in  the  kiln  and 
furnishes  power  to  the  mills.^  Neither  swings  nor  seats 
are  buildings  or  structures  within  the  Code  of  California  ^ 
for  which  a  lien  may  be  filed  making  a  corporation  liable.^ 
A  house  built  for  the  use  of  a  mine,  and  belonging  to  the 
mining  property,  is  subject  to  a  lien  under  the  statute  of 
Colorado.*  A  superintendent  of  a  mine  is  a  laborer,  and 
entitled  to  a  lien  on  the  mine  under  the  mechanic's  lien 
law  of  Utah.^ 

With  reference  to  the  priority  of  liens,  it  has  been  held 
in  Maryland  that  when  a  mortgage  is  given  by  a  corporation 
of  its  real  estate,  and  improvements,  and  machinery  thereon, 
the  mechanic's  lien  on  such  improvements  is  subject  to  the 
prior  incumbrance.^  The  Code  of  Iowa  provides  that  a 
mechanic's  lien  shall  attach  to  the  buildings,  erections,  or 
improvements  for  which  they  were  furnished  or  done,  in 
preference  to  any  prior  lien  or  incumbrance  or  mortgage 
upon  the  land  upon  which  the  same  is  erected  or  put,  and 
that  any  person  enforcing  such  lien  may  have  such  building, 
erection,  or  other  improvement  sold  under  execution,  and 
the  purchaser  may  remove  the  same  within  a  reasonable 
time  thereafter.''' 


■  McDonald  v.  Minneapolis  Lumber  Md.  179 ;  McKim  v.  Mason,  3  Md.  Ch. 

Co.,  28  Minn.  262.  186  ;  Wells  v.  Canton  Co.,  3  Md.  234. 

'  Sees.  1183  and  1 192.  'Code    of    Iowa,    sec.   2 141.      See 

'  Lothian  v.  Wood,  55  Cal.  159.    See  Neilson  v.  Iowa  Eastern  R.R.  Co.,  44 

Germania  Building  &  Loan  Assoc,  v.  Iowa,  71 ;  Davis  v.  Bilsland,  18  Wall. 

Wagner,  61  Id.  349.  659.     It  has  been  held  in  Pennsylvania 

*  Keystone  Mining  Co.  v.  Gallagher,  that  a  mechanic's  lien  against  property 

5  Col.  23.  essential  to  the  operations  of  a  public 

'  CuUins  V.  Flagstaff  Silver  Mining  corporation  is  invalid.     Creditors  may 

Co.,  2  Utah,  219.    See  Doane  v.  Clin-  recover  their  debts  by  sequestrating 

ton,  lb.  417 ;  Parker  v.  Savage  Placer  the  earnings  of  the  corporation,  thus 

Mining  Co.,  61  Cal.  348.  allowing  it  to  proceed  with  its  under- 

«  Denmead  v.  Bank  of  Baltimore,  9  taking.    Foster  v.  Fowler,  60  Pa.  St. 
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§  244.  Meaning  and  nature  of  taxes. — A  tax,  from  the 
Latin  taxo,  is  a  rate  or  sum  imposed  by  government  for 
public  needs  upon  persons  or  property,  according  to  a  cer- 
tain order  and  proportion.  As  ordinarily  understood,  it  is 
confined  to  real  and  personal  property  and  occupations ; 
but,  in  a  general  sense,  it  embraces  any  contribution 
laid  by  government  upon  individuals  or  corporations  for 
the  use  and  service  of  the  State,  as  toll,  tribute,  duty, 
excise,    impost,   custom,    aid,    or   supply.^      Sir  Edward 


27.  In  the  same  State,  under  the  act 
of  June  16,  1836,  in  the  case  of  an 
insolvent  corporation,  the  court  may, 
upon  petition,  appoint  a  sequestrator  of 
the  property  of  the  corporation,  and  a 
bill  of  discovery  will  lie  at  the  instance 


of  a  judgment  creditor  who  is  bound  to 
pursue  the  remedy  pointed  out  in  the 
act  through  the  sequestrator.  Bevans 
V.  Dingman's  T.  Co.,  10  Pa.  St.  174. 

1  Webster's  Diet.;  Burrill's  L.  Diet.; 
Bouvier's  L.  Diet.;  Story  on  Const.  14 ; 
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Coke  ^  says  that  '''  talliage  "  (the  ancient  word  for  taxes)  in- 
cludes all  subsidies,  taxes,  tenths,  fifteenths,  impositions,  or 
other  burdens  or  charges  put  or  set  upon  any  man.  Theoret- 
ical writers  have  derived  the  right  of  the  public  to  private 
property,  to  the  extent  that  the  use  of  it  is  needful  and 
advantageous  to  the  public,  from  the  fact  that  property  in 
its  highest  sense  exists  in  the  sovereignty  of  the  State  be- 
fore any  division  is  made  among  individuals,  and  that  the 
right  of  resumption  for  common  use  is  tacitly  reserved  by 
implied  agreement.  Practically,  however,  it  is  immaterial 
whether  the  right  be  supposed  to  have  been  impliedly  re- 
served because  it  is  a  portion  of  the  national  sovereignty 
which  is  inalienable,  or  whether  the  right  is  created  by  the 
public  necessity.* 

The  right  of  taxation  and  the  right  of  eminent  domain 
rest  substantially  on  the  same  foundation,  compensation 
being  made  when  private  property  is  taken  in  either  way. 
Taxation  takes  money  for  public  use,  and  the  tax-payer  re- 
ceives, or  is  supposed  to  receive,  just  compensation  in  the 
protection  which  government  affords.to  his  life,  liberty,  and 
property,  and  in  the  increase  in  the  value  of  his  possessions 
by  the  use  to  which  the  government  applies  the  money 
raised  by  the  tax.  With  reference  to  the  distinction  be- 
tween taxation  and  the  taking  of  private  property  for  pub- 
lic use,  it  has  been  said  :  "  Private  property  taken  for  pub- 
lic use  by  right  of  eminent  domain,  is  taken,  not  as  the 
owner's  share  of  contribution  to  a  public  burthen,  but  as 
so  much  beyond  his  share.  Special  compensation  is  there- 
fore to  be  made  in  the  latter  case,  because  the  government 


Cooley  on  Taxation,  I.  In  Bank  of  Warren  v.  Henly,  31  Iowa,  31  ;  Han- 
Ithaca  V.  King,  12  Wend.  390,  Sav-  son  v.  Vernon,  27  Id.  31 ;  Santa  Bar- 
AGE,  Ch.  J.,  defined  a  tax  as  a  sum  of  bara  v.  Stearns,  51  Cal.  499;  Railroad 
money  to  be  paid  by  the  owners  of  Co.  v.  Stockton,  41  Id.  149  ;  Hilbish  v. 
property  severally,  yearly  or  otherwise,  Catherman,  64  Pa.  St.  1 54. 
to  compose  a  public  fund  for  the  pur-  '  2  Inst.  532. 

pose  of  defraying  public  expenses.  See  "^  Raleigh,  etc.,  R.R.  Co.  v.  Davis,  2 

U.  S.  V.  Railroad  Co.,  17  Wall.  322  ;  Dev.  &  Batt.  451. 
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is  a  debtor  for  the  property  so  taken  ;  but  not  in  the  former, 
because  the  payment  of  taxes  is  a  duty,  and  creates  no  ob- 
ligation to  repay  otherwise  than  in  the  proper  application 
of  the  tax.  Taxation  operates  upon  a  community,  or  upon 
a  class  of  persons  in  a  community,  by  some  rule  of  appor- 
tionment. The  exercise  of  the  right  of  eminent  domain 
operates  upon  an  individual  without  reference  to  the 
amount  or  value  exacted  from  any  other  individual  or  class 
of  individuals."  ^  The  power  to  take  private  property  for 
public  use  acts  on  the  property  and  not  on  the  contract. 
A  State  could  not  resume  a  charter  under  the  power  of 
appropriation  and  carry  on  the  functions  of  the  corporation. 
A  bank  charter  could  not  be  thus  taken  and  the  business 
of  the  bank  be  continued  for  public  purposes  ;  nor  a  bridge 
be  taken  by  the  State  and  kept  up  by  it  as  a  toll  bridge. 
This  would  not  be  an  appropriation  of  private  property  to 
public  purposes.  There  would  be  no  change  in  the  use 
except  the  application  of  the  profits,  and  this  would  not 
bring  the  act  within  the  power.  The  property,  not  its 
product,  must  be  applied  to  public  use.^  Requiring  a 
license  fee  to  be  paid,  is  not  a  compulsory  taking  of  pri- 
vate property,  but  a  charge  for  the  privilege  of  doing  an 
act  which  the  party  assessed  is  not  under  any  obligation  to 
do,  and  the  omission  to  do  which  will  relieve  him  from  the 
obligation  to  pay  the  charge.* 

There  is  a  distinction  between  taxes  imposed  for  the  gen- 
eral purposes  of  government,  whether  laid  by  the  State 
directly,  or  through  the  various  municipalities  by  which  it 
exercises  its  powers,  and  impositions  on  property  for  im- 
provements which,  although  demanded  by  public  conveni- 
ence and  necessity,  are  undertaken  for  the  special  benefit 
of  particular  localities  where  the  property  claimed  to  be 

'  People  V.  Brooklyn,  4  Comst.  419,  '  West  River  Bridge  Co.  v.  Dix,  6 

per  RuGGLES,  J.    See  Lichfield  v.  Ver-  How.  507. 

non,  41  N.  J.  123;  Gilman  v.  Shaboy  ^  Fire  Dept.  v.  Noble,  3  E.  D.  Smith 

gan,  2  Black.  510.  (N.  Y.),  440. 
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exempt  is  situated,  an  equivalent  or  compensation  being 
rendered  by  the  enhanced  value  the  property  derives 
from  the  improvement.  An  exemption  from  taxation  for 
the  former,  would  not  necessarily  include  the  latter.^  Thus 
an  estate  which  was  exempted  from  "  all  Parliamentary 
taxes,"  was  held  liable  to  a  tax  which,  although  imposed  by 
the  authority  of  Parliament,  was  not  a  tax  for  the  benefit 
of  the  whole  kingdom,  but  for  the  purpose  of  the  local 
improvement  of  the  district  in  which  the  plaintiff's  estate 
was  situated."  So  a  general  law  of  the  State  exempting 
the  property  of  religious  corporations  from  taxation,  was 
held  not  to  embrace  assessments  for  local  improvements 
required  for  the  public  convenience,  and  which  directly 
tended  to  enhance  the  value  of  the  property  in  the  vicinity.* 
Where  the  charter  of  a  hospital  provided  that  it  should  be 
exempted  from  taxation  of  every  kind,  it  was  held  that  the 
exemption  did  not  embrace  a  special  assessment  for  the  im- 
provement of  a  street  on  which  the  hospital  was  situated.* 
In  the  Matter  of  the  Mayor,  etc.,  of  New  York,^  the  ques- 
tion arose  under  an  act  of  the  legislature  which  provided 
that  no  real  estate  belonging  to  any  church  or  place  of  pub- 
lic worship  should  be  taxed  by  any  law  of  the  State.  The 
commissioners  of  the  city,  in  widening  and  extending 
Nassau  Street,  made  a  report  of  the  estimate  and  assess- 
ment of  the  damage  and  benefit  to  the  parties  interested, 
including  certain  churches.  These  churches  objected  to 
the  report,  on  the  ground,  principally,  that  the  word  tax 
used  in  the  act  comprehended  every  species  of  contribution 
or  burden  imposed  by  the  authority  of  the  State.  It  was 
held  that  the  provisions  of  the  act  referred  to  general  pub- 


'  Boston  Seamen's  Friend    Soc.  v.  Mayor,  5  Hun,  442.    See  Lafayette  v. 

Boston,  116  Mass.  181.     See  Worces-  Male  Orphan  A.sylum,  4  La.  Ann.  i. 

ter  Agr.  Soc.  v.  Worcester,  lb.  189.  '  Sheehan  v.  Good  Samaritan  Hos- 

'  Bedford  Union  v.  Commrs.  of  Bed-  pital,  50  Mo.  155. 

ford,  7  Exch.  777.  '  11  Johns.  ^^. 

•  Harlem    Presbyterian    Church    v. 
VOL.  II. — 18 
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lie  taxes,  to  be  assessed  and  collected  for  the  benefit  of  the 
town,  county,  or  State  at  large ;  that  the  word  "  taxes  " 
meant  burdens,  charges,  or  impositions,  put  or  set  upon 
persons  or  property  for  public  uses  ;  and  that  to  pay  for 
the  opening  of  a  street  in  proportion  to  the  benefit  or  ad- 
vantage derived  from  it,  was  not  a  burden  or  tax.  The 
word  public  has  no  such  fixed  and  settled  meaning  as 
necessarily  to  include  town  taxes  within  the  phrase  "public 
taxes,"  used  in  a  charter.  A  town  tax,  in  one  view,  seems 
to  partake  somewhat  of  the  same  character  as  a  State  tax, 
its  purpose  being  to  defray  the  expense  of  the  town  or- 
ganization, and  to  enable  it  to  perform  its  duties  and  dis- 
charge its  obligations  imposed  upon  it  as  a  municipality 
constituting  a  part  of  the '  polity  of  the  State.  On  the 
other  hand,  it  differs  from  a  State  tax  in  its  purpose,  not 
being  for  the  direct  benefit  of  the  people  of  the  State  at 
large,  but  local  in  its  use  and  object,  and  affecting  the 
property  and  people  of  a  municipality.^ 

§  245.  Power  to  impose  taxes. — The  power  of  taxation  is 
an  attribute  of  sovereignty  essential  to  every  independent 
government.  The  whole  community  is  interested  in 
retaining  it  unimpaired,  and  has  a  right  to  insist  that 
its  abandonment  shall  not  be  presumed  in  a  case  in  which 
the  deliberate  purpose  of  the  State  to  abandon  it  does 
not  appear.^     The    legislature   of    Rhode    Island   having 


'  Morgan  v.  Cree,  46  Vt.  773.     It  is  v.  Maryland,  34  Md.   344 ;    21   Wall, 

a  well-settled  rule  that  every  grant  of  456 ;   Board  of  Directors  v.  Houston, 

the  power  of  taxation  to  a  municipal  or  71  111.  318;  Minot  v.  Phila.,  etc.,  R.R. 

other  subordinate  body  must  be  strictly  Co.,  18  Wall.  206;  2  Abb.  U.  S.  323. 

construed.     Richmond  v.   Daniel,    14  Blackstone,  vol.  ist,  p.  307,  says :  "As 

Gratt.  387;  Orange,  etc.,  R.R.  Co.- v.  the  true  idea  of  government  and  magis- 

Alexandria,  17  Id.  184;  Virginia,  etc.,  tracy  will  be  found  to  consist  in  this, 

R.R.  Co.  V.  Washington   County,  30  that  some   few  men   are  deputed  by 

Id.  474  ;  Lynchburg  v.   Norfolk,  etc.,  many  others  to  preside  over  public  af- 

R.R.  Co.,  80  Id.  237.  fairs,  so  that  individuals  may  the  better 

'Bank  of  Pa.  v.  Com.,  igPa.  St.  144;  be  enabled  to  attend  to  their  private 

Keesee  v.  Civil  Dist.  Board  of  Educa-  concerns,  it  is  necessary  that  those  in- 

tion,  6  Cold.  Tenn.  127;  Railroad  Co.  dividuals  should  be  bound  to  contribute 
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granted  to  a  bank  a  charter  which  was  silent  on  the 
subject  of  taxation,  a  law  was  afterward  passed  taxing 
its  capital,  and  payment  of  the  tax  was  resisted  as  a  viola- 
tion of  the  charter.  The  court,  in  upholding  the  tax,  said  : 
"  This  power  resides  in  government  as  part  of  itself,  and 
need  not  be  reserved  when  property  of  any  description,  or 
the  right  to  use  it  in  any  manner,  is  granted  to  individuals 
or  corporate  bodies.  •  However  absolute  the  right  of  an  in- 
dividual may  be,  it  is  still  in  the  nature  of  that  right  that  it 
must  bear  a  portion  of  the  public  burdens,  and  that  por- 
tion must  be  determined  by  the  legislature.^  In  McCul- 
loch  V.  State  of  Maryland,*  Chief  Justice  Marshall  ob- 
served that  "  if  we  measure  the  power  of  taxation  residing 


a  portion  of  their  private  gains  in  order 
to  support  that  government,  and  re- 
ward that  magistracy,  which  protects 
them  in  the  enjoyment  of  their  respect- 
ive properties.  But  the  things  to  be 
aimed  at  are  wisdom  and  moderation, 
not  only  in  granting,  but  also  in  the 
method  of  raising  the  necessary  sup- 
plies ;  by  contriving  to  do  both  in  such 
a  manner  as  may  be  most  conducive  to 
the  national  welfare,  and  at  the  same 
time  most  consistent  with  economy  and 
the  liberty  of  the  subject,  who,  when 
properly  taxed,  contributes  only  some 
part  of  his  property  in  order  to  enjoy 
the  rest."  Adam  Smith  lays  down  the 
following  rules  :  "  ist.  The  subjects  of 
every  State  ought  to  contribute  toward 
the  support  of  the  government  as  near- 
ly as  possible  in  proportion  to  their  re- 
spective abilities ;  that  is,  in  proportion 
to  the  revenue  which  they  respectively 
enjoy  under  the  protection  of  the  State. 
2d.  The  tax  which  each  individual  is 
bound  to  pay  ought  to  be  certain,  and 
not  arbitrary ;  the  time  of  payment,  the 
manner  of  payment,  and  the  quantity 
to  be  paid,  ought  to  be  clear  and  plain 
to  the  contributor  and  to  every  other 
person.    3d.  Every  tax   ought  to    be 


levied  at  the  time,  and  in  the  manner, 
in  which  it  is  most  likely  to  be  con- 
venient for  the  contributor  to  pay  it. 
4th.  Every  tax  ought  to  be  so  contrived 
as  both  to  take  out  and  keep  out  of  the 
pockets  of  the  people  as  little  as  possi- 
ble over  and  above  what  it  brings  into 
the  public  treasury  of  the  State."  New 
Am.  CycL,  tit.  Taxes.  Taxation  is  of 
ancient  origin.  It  existed  among  the 
Hebrews  in  the  time  of  the  theocracy, 
and  taxes  were  greatly  increased  during 
the  later  periods  of  Jewish  history. 
The  Roman  emperors  resorted  to 
numerous  devices  of  taxation.  In  the 
middle  ages,  direct  and  indirect  taxes . 
were  levied  by  the  republic  of  Venice. 
"  It  is  only  within  the  last  one  hundred 
years  that  the  best  methods  of  taxation 
have  come  to  be  understood,  and  the 
possibility  of  collecting  such  sums  as 
are  necessary  for  the  maintenance  of 
the  government  without  impairing  the 
prosperity  of  the  people  comprehend- 
ed."   Ibid. 

'  Providence  Bank  v.  Billings,  4  Pet. 
514.  See  State  v.  Commercial  Bank 
of  Cincinnati,  7  Ohio,  125;  Union 
Bank  v.  State,  7  Yerg.  Tenn.  490. 

*  4  Wheat.  316. 
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in  a  State  by  the  extent  of  sovereignty,  'v^hich  the  people 
of  a  single  State  possess  and  can  confer  on  its  governmient, 
we  have  an  intelligible  sta,ndard  applicable  to  every  case  to 
which  the  power  may  be  applied.  We  have  a  principle 
which  leaves  the  power  of  taxing  the  people  and  property 
unimpaired,  which  leaves  to  a  State  the  command  of  all  its 
resources,  and  which  places  beyond  its  reach  all  those 
powers  which  are  conferred  by  the  people  of  th^  United 
States  on  the  government  of  the  Union,  and  all  those 
means  which  are  given  for  the  purpose  of  carrying  those 
powers  into  execution.  We  have  a  principle  which  is  safe 
for  the  States,  and  safe  for  the  Union." 

The  taxing  power  of  a  State  exists  independently  of  the 
Constitution  of  the  United  States  ;  and  it  may  be  exercised 
to  an  unlimited  extent  upon  all  property^  trades,  business, 
and  avocations,  existing  or  carried  on  within  the  territorial 
boundaries  of  the  State,  except  so  far  as  it  has  been  sur^ 
rendered  to  the  Federal  government  either  expressly  or  by 
necessary  implication.^  "In  respect  to  property,  business, 
and  persons  within  their  respective  limits,  the  power  of 
taxation  of  the  States  remained,  and  remains,  entire,  not- 
withstanding the  constitution.  It  is  indeed  a  concurrent 
power,  concurrent  with  that  of  the  general  government, 
and,  in  the  case  of  a  tax  upon  the  same  subject  by  both 
governments,  the  claim  of  the  United  States  as  the  supreme 
authority  must  be  preferred  ;  but  with  this  qualification,  it 
is  absolute.  The  extent  to  which  it  shall  be  exercised,  the 
subjects  of  it,  and  the  mode  of  its  exercise,  are  all  equally 
within  the  discretion  of  the  legislatures  to  which  the  States 
commit  the  exercise  of  the  power.  That  discretion  is  re- 
strained only  by  the  will  of  the  people,  expressed  in  the 
State  constitutions,  or  through  elections,  and  by  the  con- 
dition that  it  must  not  be  so  used  as  to  burden  or  embar- 
rass the  operations  of  the  national  government.     There  is 


•  Railroad  Co.  v.  Peniston,  18  Wall.  5. 
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nothing  in  the  constitution  which  contemplates  or  author- 
izes any  direct  abridgment  of  this  power  by  national  legis- 
lation. To  the  extent  just  indicated,  it  is  as  complete 
in  the  States  as  the  like  power  within  the  limits  of  the 
constitution  is  complete  in  Congress."^ 

There  is  no  legal  principle  which  prevents  a  State  from 
imposing  taxes  according  to  its  needs  on  every  corporation 
enjoying  franchises  from  the  government,  or  passing 
through  its  territory,  without  regard  to  the  residence  or 
citizenship  of  the  stockholders,  unless  restrained  by  some 
clear  constitutional  provision.*  The  doctrine  laid' down  by 
the  Supreme  Court  of  the  United  States  that  lands  sold  by 
the  government  may  be  taxed  before  it  has  parted  with  the 
legal  title  by  issuing  a  patent,  is  only  applicable  to  cases 


I  Lane  County  v.  Oregon,  7  Wall.  71. 
In  the  Delaware  Railroad  Tax  Case, 
18  Wall.  206,  Field,  J.,  reniarked  that 
"the  exercise  of  the  authority  Which 
every  State  possesses  to  tax  its  corpo- 
rations, and  all  their  property  real  and 
personal,  and  their  franchises,  and  to 
graduate  the  tax  upon  the  corporations 
according  to  their  business  or  income, 
or  the  value  of  their  property,  when  this 
is  not  done  by  discriminating  against 
rights  held  in  other  States,  cannot  be 
regarded  as  conflicting  vdth  any  con- 
stitutional power  of  Congress."  Pro- 
viding for  the  payment  by  a  corpora- 
tion of  a  specific  sum  in  lieu  of  all  other 
taxes,  is  not  unconstitutional.  Daugh- 
drill  V.  Ala.  Life  Ins.  and  Trust  Co.,  31 
Ala.  91 ;  Farmers'  Bank  v.  Com.,  6 
Bush.  Ky.  127;  nor  the  imposition  of  a 
penalty  on  a  bank  for  failure  to  redeem 
its  bills.  Brown  v.  Penobscot  Bank,  8 
Mass.  445  ;  Harrisburg  Bank  v.  Com., 
26  Pa.  St.  451. 

^  Buffalo  &  Erie  R.R.  Co.  v.  Com., 
3  Brewst.  386.  "  The  same  principle 
which  enjoins  upon  the  legislature  the 
duty   of  providing  convenient    high- 


ways for  the  people,  and  in  further- 
ance of  that  end  justifies  the  exer- 
cise of  the  right  of  eminent  domain 
in  behalf  of  a  private  railroad  cor- 
poration; authorizes  the  imposition  of 
taxes  to  aid  in  the  construction  of  the 
road.  If  the  use  of  the  land  taken  is 
public,  the  purpose  of  the  tax  is  also 
public,  and  for  the  same  reason,  inas- 
much as  they  both  spring  from  and 
are  founded  on  the  duty  of  the  State 
to  provide  highvvays  for  the  public  con- 
venience, and  are  both  intended  solely 
to  promote  that  object The  ob- 
ject of  the  legislature  in  permitting 
the  land  to  be  taken,  is  not  to  benefit 
the  corporation,  but  to  promote  the 
construction  of  a  highway,  which  it 
deems  to  be  a  work  of  public  utility  ; 
and  in  like  manner  the  purpose  of  the 
tax  is,  not  to  enrich  the  corporation,' 
but  to  secure  the  construction  of  the 
road."  Stockton,  etc.,  R.R.  Co.  v. 
City  of  Stockton,  41  Cal.  147,  per 
Crockett,  J.  See  Steubenville,  etc., 
R.R.  Co.  v.  Tuscarawas  County,  6 
Pittsburg  Leg.  J.  68. 
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where  the  right  to  the  patent  is  complete  and  the  equitable 
title  fully  vested  in  the  party  without  anything  more  to  be 
paid,  or  any  act  done  going  to  the  foundation  of  his  right. 
Where,  therefore,  everything  had  been  done  which  was 
necessary  in  order  to  pass  the  title  of  land  from  the  United 
States  and  the  Indians  to  the  purchaser,  except  the  payment 
of  the  cost  of  selecting  and  surveying  the  land,  and  the  pay- 
ment of  office  fees  to  the  register  and  receiver  of  the  land 
office,  it  was  held  that  no  such  title  or  estate  had  passed 
from  the  United  States  as  would  authorize  the  State  of 
Kansas  to  tax  the  land.^  An  act  of  Congress  provided 
that  whenever  in  any  grant  of  land  made,  or  thereafter  to 
be  made,  to  railroads  or  other  corporations,  the  United 
States  had  reserved  the  right  to  appoint  commissioners  to 
examine  the  roads,  the  costs,  charges,  and  fees  of  such  com- 
missioners should  be  paid  by  the  respective  companies  ;  and 
that  in  case  any  company  should  refuse  or  neglect  to  make 
such  payments,  no  more  patents  for  lands  should  be  issued 
to  such  company  until  the  payments  were  made.  A  pre- 
vious act  of  Congress  passed  to  aid  in  the  construction  of  a 
railroad  provided  for  the  appointment  of  commissioners  to 
examine  the  road  and  report  its  condition  to  the  President 
of  the  United  States.  In  a  suit  brought  by  the  company 
to  enjoin  the  execution  of  a  deed  by  the  tax  collector  of 
lands  granted  to  the  company,  it  was  not  alleged  in  the 
pleadings  that  commissioners  had  been  appointed,  or  that 
payment  for  the  services  of  the  commissioners  had  been 
made,  when  the  lands  were  assessed  or  the  taxes  levied.  It 
was  held  that  as  it  did  not  appear  that  the  plaintiff  was  en- 
titled to  a  patent  for  the  lands  when  they  were  assessed, 
they  were  not  subject  to  taxation  by  the  State." 


'  Railway  Co.  v.  Prescott,  16  Wall,  of    Commrs.    v.   Baldwin,   29    Kans. 

603,  overruling  S.  C.  9  Kans.  38,  re-  538. 

ported  as  Kansas  Pacific  R.R.  Co.  v.  "  Centr.  Pacific  R.R.  Co.  v.  Howard, 

Gulp. ;  Same  v.  Prescott.     See  Board  51  Cal.  229. 
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The  right  of  taxation  can  only  be  lawfully  exercised 
where  the  object  is  public,  though  the  local  public  might 
be  incidentally  benefited  by  such  aid  extended  to  a  strictly 
private  enterprise.  In  Loan  Assoc,  v.  Topeka/  in  which  it 
was  held  that  a  statute  authorizing  a  town  to  issue  its  bonds 
in  aid  of  the  manufacturing  projects  of  individuals  was  void, 
Miller,  J.,  in  delivering  the  opinion  of  the  Supreme  Court 
of  the  United  States,  said  :  "  It  is  undoubtedly  the  duty  of 
the  legislature  which  imposes  or  authorizes  municipalities 
to  impose  a  tax  to  see  that  it  is  not  to  be  used  for  purposes 
of  private  interest  instead  of  a  public  use,  and  the  courts 
can  only  be  justified  in  interposing  when  a  violation  of 
this  principle  is  clear  and  the  reason  for  interference  cogent. 
And  in  deciding  whether,  in  the  given  case,  the  object  for 
which  the  taxes  are  assessed  falls  upon  the  one  side  or  the 
other  of  this  line,  they  must  be  governed  mainly  by  the 
course  and  usage  of  the  government,  the  object  for  which 
taxes  have  been  customarily  and  by  a  long  course  of  legis- 
lation levied,  whatobjects  or  purposes  have  been  considered 
necessary  to  the  support  and  for  the  proper  use  of  the  gov- 
ernment, whether  State  or  municipal.  Whatever  lawfully 
pertains  to  this,  and  is  sanctioned  by  time  and  the  acquies- 
cence of  the  people,  may  well  be  held  to  belong  to  the 
public  use  and  proper  for  the  maintenance  of  good  govern- 
ment, though  this  may  not  be  the  only  criterion  of  right- 
ful taxation.  But  in  the  case  before  us,  in  which  the 
towns  are  authorized  to  contribute  aid  by  way  of  taxation 
to  any  class  of  manufacturers,  there  is  no  difficulty  in  hold- 
ing that  this  is  no  such  public  purpose  as  we  have  been 
considering.  If  it  be  said  that  a  benefit  results  to  the  local 
public  of  a  town  by  estabhshing  manufactures,  the  same 
may  be  said  of  any  other  business  or  pursuit  which  employs 
capital  or  labor.  The  merchant,  the  mechanic,  the  inn- 
keeper, the  banker,  the  builder,  the  steamboat  owner,  are 


■  20  Wall.  655. 
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equally  promoters  of  the  public  good,  and  equally  deserv- 
ing the  aid  of  the  citizens  by  forced  contributions.  No 
line  can  be  drawn  in  favor  of  the  manufacturer  which 
would  not  open  the  coffers  of  the  public  treasury  to  the  im- 
portunities of  two-thirds  of  the  business  men  of  the  city  or 
town."i 

§  246.  Right  to  tax  foreign  corporations.— The  sovereignty 
of  a  State  extends  to  everything  which  exists  by  its  own 
authority  or  is  introduced  by  its  permission.*  It  may 
wholly  exclude  foreign  corporations  from  its  territory,  or 
permit  them  to  transact  business  within  its  limits  subject 
to  the  payment  of  a  tax,  license  fee,  etc.,  as  a  condition  of 
granting  the  privilege,  provided  it  does  not  embarrass  or 
restrain  the  action  of  the  national  government  or  prevent 
or  restrict  the  operation  of  any  constitutional  law  of  Con- 
gress,* 

It  is  not  merely  the  creation  of  corporate  functions  and 
privileges  or  the  conferring  of  rights  and  franchises  by  the 
legislature  which  entitles  the  State  to  tax  the  possessor  of 


1  See  Jenkins  v.  Andover,  94  Mass.  v.  Liverpool,  etc.,  Life  Ins.  Co.,  loo 
74;  Lowell  V.  Boston,  iii  Id.  454;  Mass.  531;  State  v.  Lathrop,  10  La. 
Curtis  V.Whipple,  24  Wis.  350;  Par-  Ann.  402;  State  v.  Fosdick,  21  Id. 
kersburg  V.  Brown,  106  U.  S.  487  ;  Citi-  434;  Slaughter  v.  Ins.  Co.,  13  Gratt. 
zens'  Savings  Assoc,  v.  Topefca,  3  Dil-  767  ;  Tatem  v.  Wright,  23  N.  J.  (3 
Ion,  376 ;  Briggs  v.  Johnson  County,  4  Zab.)  429 ;  Insurance  Co.  v.  Com.,  J 
Dillon,  148;  Messenger  v.  Pa.  R.R.  Bush.  Ky.  68;  Lafayette  Ins.  Co.  v. 
Co.,  36  N.  J.  407  ;  37  Id.  531  ;  Rogers  French,  18  How.  407 ;  State  v.  West- 
Locomotive  Works  v.  Erie  R.R.  Co.,  ern  Union  Tel.  Co.,  73  Me.  518 ;  Com. 
20  N.  J.  Eq.  379.  V.  Gloucester  Ferry  Co.,  98  Pa.    St. 

'  McCuUough  v.  State  of  Maryland,  105 ;    Com.  v.  Texas,  etc.,  R.R.  Co., 

4  Wheat.  316 ;  Weston  v.  City  Council  lb.  90.     A  State  legislature  may  regu- 

of  Charleston,  2  Pet.  449.  late  insurance  in  the  State,  designate 

'  Ducat  V.  Chicago,  10  Wall.  410 ;  who  may  insure,  prohibit  agencies  ex- 
Liverpool  Ins.  Co.  V.  Massachusetts,  cept  upon  a  certain  condition,  impose 
lb.  566 ;  Western  Union  Tel.  Co.  v.  as  such  condition  the  payment  of  an 
Lieb,  76  111.  172 ;  Same  v.  Mayer,  28  annual  tax  to  a  charitable  institution, 
Ohio  St.  521 ;  Home  Ins.  Co.  v.  Davis,  and  authorize  such  institution  to  col- 
29  Mich.  238  ;  Farmers',  etc.,  Ins.  Co.  lect  the  same.  Fire  Dept.  v.  Noble,  3 
V.  Harrah,  47  Ind.  236 ;  Doyle  v.  Con-  E.  D.  Smith,  440. 
tinental  Ins.  Co.,  94  U.  S.  535  ;  Oliver 
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such  privileges  and  rights.  The  exercise  of  powers  or 
privileges,  and  even  of  occupations,  without  especial  pow- 
ers or  privileges,  may  be  equally  subjected  to  taxation  un- 
der the  constitutional  authority  to  impose  and  levy  reason- 
able duties  and  excises.  A  corporation  which  seeks  by  its 
agents  to  establish  a  domicile  of  business  in  a  State  other 
than  that  of  its  creation,  must  take  that  domicile  as  indi- 
viduals are  always  understood  to  do,  subject  to  the  respon- 
sibihties  and  burdens  imposed  by  the  laws  which  it  finds  in 
force  there.^  As  a  State  has  a  right  to  impose  conditions 
upon  the  acquisition  and  exercise  of  corporate  rights  crea- 
ted by  its  own  laws,  it  has  a  similar  right  with  respect  to 
foreign  corporations ;  and  as  it  can  discriminate  between 
its  own  corporations  in  prescribing  the  terms  of  their  crea^- 
tion,  so  it  can  discriminate  between  its  own  and  foreign 
corporations  in  prescribing  the  terms  on  which  the  latter 
may  be  permitted  to  exercise  their  corporate  faculty  and 
acquire  rights  within  its  territory.  And  even  where  by  its 
constitution  it  cannot  in  the  imposition  of  taxes  discrimi- 
nate between  its  own  corporations  and  its  own  citizens, 
any  restriction  in  this  respect  would  not  operate  in  favor 
of  foreign  corporations,  against  whom  it  may  discriminate 
in  favor  either  of  its  own  corporations  or  citizens.* 

The  act  of  New  York  of  February,  1855,  which  provided 
that  "  all  persons  and  associations  doing  business  in  the 
State  as  merchants,  bankers,  or  otherwise,  either  as  prin- 
cipals or  partners,  whether  special  or  otherwise,  and  not 
residents  of  the  State,  shall  be  assessed  and  taxed  on  all 


'  Atty.  Genl.  v.  Bay  State  Mining  of  ideas  to  put  these  foreign  corpora- 
Co.,  99  Mass.  148.  An  assessment  of  tions  on  the  same  footing  with  corptf- 
stock  is  not  illegjal  because  of  its  value  rations  which  are  the  creatures  of  State 
being  determined  by  including  land  ly-  laws,  from  the  simple  fact  of  their  be- 
ing in  another  State.  Am.  Coal  Co.  v.  ing  alike  corporations.  It  is  equally 
County  Commrs.,  59  Md.  185.  unsound  to  claim  for  them  the  pef- 

"  Com.  V.  Milton,  12  B.  Mon.  212;  sonal  and  constitutional  rights  of  the 
Insurance  Co.  v.  New  Orleans,  i  citizens  of  the  several  States  through- 
Woods,  85.    "It  is  a  mere  confusion  out  the  Union."  State  v.  Lathrop,j«/;-«. 
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sums  invested  in  any  manner  in  said  business  the  same  as 
if  they  were  residents  of  the  State,  and  said  taxes  shall  be 
collected  from  the  property  of  the  firms,  persons,  and  asso- 
ciations to  which  they  severally  belong,"  was  held  to  in- 
clude foreign  corporations.  Selden,  J.,  remarked  that 
"it  was  not  uncommon,  previous  to  the  passage  of  the 
act,  as  the  history  of  our  legislation  shows;  for  foreign 
corporations,  particularly  insurance  companies,  to  estab- 
lish agencies  in  the  city  of  New  York,  and  perhaps  else- 
where in  this  State,  for  the  transaction  of  their  corporate 
business.  These  agencies  were  protected  by  our  laws  and 
carried  on  a  profitable  business  in  this  State,  and  yet  con- 
tributed nothing  toward  the  expenses  of  government. 
They  came  in  direct  competition  with  domestic  corpora- 
tions, which  were  heavily  taxed.  It  was  certainly  just  and 
right  that  they  or  the  corporations  by  which  they  were  es- 
tablished should  be  made  to  contribute  to  some  extent  to 
the  public  burdens."'  Where  a  foreign  insurance  com- 
pany deposited  with  the  comptroller  or  superintendent  of 
the  insurance  department  of  the  State  pursuant  to  the 
statute  securities  consisting  of  bonds  of  the  city  of  Buffalo 
for  the  benefit  of  such  of  the  policy-holders  as  should  be 
residents  of  the  State,  it  was  claimed  in  behalf  of  the  com- 
pany that  this  deposit  was  not  a  sum  invested  in  its  busi- 
ness, but  withdrawn  therefrom, — separated  from  the  other 
assets  of  the  company,  constituting  a  special  trust  fund  in 
the  hands  of  the  comptroller,  not  subject  to  the  control  of 
the  company  nor  liable  to  the  claims  of  its  general  credit- 
ors, but  declared  by  law  to  be  merely  a  security  to  its  pol- 
icy-holders residents  in  or  citizens  of  the  United  States ; 
and  that,  if  invested  in  the  business  of  the  company,  it  was 
not  invested  in  its  business  done  in  the  State,  inasmuch  as 
it  was  a  security  for  all  of  its  policy-holders  in  the  United 
States.     It  was  held,  however,  that  these  securities  so  de- 


'  Parker  Mills  v.  Commrs.  of  Taxes,  23  N.  Y.  242. 
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posited  formed  the  same  kind  of  capital  as  that  of  a  do- 
mestic corporation  incorporated  for  a  similar  purpose,  in 
which  the  capital  is  the  security  for  those  who  deal  with  it, 
neither  being  actually  invested  in  business  and  used  for 
that  purpose,  but  both  forming  the  basis  on  which  the 
business  is  transacted,  and  the  security  from  which  pay- 
ment of  claims  is  to  be  enforced,  and  that  they  were  there- 
fore subject  to  taxation.^ 

A  State  cannot  tax  for  the  purpose  of  revenue  a  foreign 
corporation  in  a  mode  different  in  principle  from  that  in 
which  it  can  tax  one  of  its  own  domestic  corporations. 
Laws  requiring  insurance  companies  and  other  foreign  cor- 
porations to  file  bonds  and  submit  to  other  exactions  as  a 
prerequisite  to  their  admission  in  an  incorporated  capacity 
into  the  State  are  mere  police  regulations  designed  to  pro- 
tect the  citizens  of  the  State  in  which  they  are  enacted 
from  loss  or  imposition.  But  a  tax  law  having  revenue 
for  its  object  is  based  upon  a  different  principle,  which  is 
the  right  of  the  government  to  take  so  much  of  the  prop- 
erty of  the  person  or  corporation  as  the  government  may 
deem  necessary  for  its  public  wants.  The  act  of  taking 
the  property  is  therefore  an  acknowledgment  of  the  legal 
status  of  the  person  or  corporation  whose  property  is  taken  ; 
and  it  is  inconsistent  with  legal  principles  to  hold  that  a 
government  can  recognize  the  legal  existence  of  a  foreign 
corporation  for  the  purpose  of  taxation,  and  at  the  same 
time  deny  such  legal  existence  for  the  purpose  of  denying 
it  of  its  rights.^ 

§  247.  Place  of  taxation. — A  corporation,  like  a  natural 
person,  may  have  a  special  or  constructive  residence,  so  as 
to  be  charged  with  taxes  and  duties,  or  be  subjected  to 
a  special  jurisdiction.^     Where  a  bridge  company  was  in- 


>  British  Com.  Life  Ins.  Co.  v.  "  Erie  R.R.  Co.  v.  State,  31  N.  J.531. 
Commrs.  of  Taxes,  i  Keyes,  303 ;  s.  '  Glaise  v.  South  Carolina  R.R.  Co., 
C.  31  N.  Y.  32.  I  Strobh.  70. 
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corpofated  by  the  concurrent  acts  of  two  States,  it  was  held 
that  one-half  of  its  capital  and  surplus  was  subject  to  taxa- 
tion in  each  State.*  Land  occupied  by  a  railroad  corpora- 
tion on  the  line  of  the  road  which  passes  through  several 
counties  is  regarded  as  owned  by  the  corporation  as  a  resi- 
dent of  each  town  and  county  through  which  the  road 
passes.^  In  Rhode  Island  the  rails,  sleepers,  bridges,  etc., 
and  easements  of  a  railroad  corporation  are  real  estate  and  sub- 
ject to  taxation  in  the  town  where  they  are  situated.^  The 
real  estate  of  a  manufacturing  cortipany  is  to  be  taxed  in  the 
town  where  it  is  situated,  and  the  shareholders  for  their  stock 
in  the  towns  where  they  reside.*  In  Massachusetts,  where 
the  statute  declared  that  all  the  real  estate  within  the 
limits  of  each  town  was  a  proper  subject  of  taxation,  and 
no  exception  was  made  in  favoir  of  the  real  estate  of  banks* 
it  was  held  that  the  real  estate  owned  by  them,  including 
that  used  for  a  banking  house,  was  taxable  in  the  towri 


'  State  V.  Metz,  32  N.  J.  199.  A 
State  cannot  lawfully  tax  the  whole 
track  and  equipments,  the  gross  earn- 
ings, or  the  entire  capital  stock  of  a 
railroad  which  is  partly  situated  with- 
out its  boundaries  and  is  partly  oper- 
ated in  another  State.  It  can  Only 
rightfully  tax  that  portion  of  the  prop- 
erty of  the  road  which  lies  within  its 
jurisdiction,  or  the  propoi'tion  of  Stock 
representing  that  part  of  the  road. 
State  Treasurer  v.  Auditor  Genl.,  46 
Mich.  224. 

"Buffalo,  etc.,  R.R.  Co.  v.  Super- 
visors, etc.,  48  N.  Y.  93.  In  Kentucky 
a  county  subscribed  for  stock  in  a  rail- 
road company,  and  imposed  an  ad 
valorem  tax  on  all  of  the  taxable  prop- 
erty of  the  county,  in  order  to  raise  the 
amount  subscribed.  The  county  court 
decided  that  so  much  of  the  road  as 
lay  in  the  county  was  subject  to  the 
levy  thus  imposed,  and  attempted  to 
enforce  payment  by  sale,  whereupon 


the  owners  of  property  obtained  an 
injunction  restraining  the  proceedings. 
The  court  which  granted  the  injunc- 
tion said :  "  The  railroad  from  one  end 
to  the  other  is  an  entirety,  and,  as  a 
whole,  may  be  subject  to  taxation  or 
coercive  sale.  To  avoid  the  evils  that 
would  arise  from  fragmentary  taxation 
or  sales,  the  law  treats  a  railroad  and 
all  its  appurtenances  as  one  entire 
thing  iiot  legally  subject  to  coercive 
severance  or  dislocation.  In  that  con- 
solidated character  it  must  be  taxed  for 
State  revenue,  and  cannot  be  a  fit  sub- 
ject for  local  taxation  by  the  separate 
counties  through  which  it  runs."  Ap- 
plegate  v.  Ernest,  3  Bush.  Ky.  648. 

'  Providence  &  Worcester  R.R.  Co; 
V.  Wright^  2  R.  I.  459. 

*  Salem  Iron  Factory  Co.  v.  Inhabs. 
of  Danvers,  10  Mass.  514;  Amesbury 
Woolen,  etc.,  Manf.  Co.,  17  Id.  461. 
See  Glass  Co.  v.  City  of  Boston,  4 
Mete.  181. 
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where  such  real  estate  lay}  In  Amesbury  Nail  Factory  Co. 
V.  Weed,*  the  right  of  a  parish  to  tax  the  real  estate  of  a 
manufacturing  corporation  was  considered.  It  was  held 
that  such  property  was  liable  to  assessment  for  parish  pur- 
poses. The  liability  was  placed  on  the  ground  that  all  real 
estate  situated  within  the  limits  of  a  parish  was  subject  to 
assessment  for  parish  purposes  in  the  same  manner  and  to 
the  same  extent  as  for  municipal  purposes,  unless  in  cases 
specially  excepted  by  law ;  so  that  it  extended  to  land  of 
citizens  of  other  States,  and  to  foreigners  without  regard 
to  their  being  members  of  any  religious  society,  or  even  to 
their  being  Christians.  An  exception  was  created  by  the 
statute  of  1823,  ch.  io6,  sec.  3,  which  so  far  changed  the 
old  law  as  to  exempt  from  local  taxation  the  taxable  real 
estate  of  persons  who  at  the  time  might  be  members  of  any 
other  religious  society  within  the  State  ;  but  it  left  all  tax- 
able real  estate  liable  to  local  taxation  which  belonged  to 
citizens  of;  other  States,  or  which  did  not  belong  to  citizens 
of  the  State  who  were  members  of  other  religious  societies.® 
When  the  real  estate  occupied  by  a  corporation  is  located 
partly  in  one  town  and  partly  in  another,  it  will  be  liable 
to  be  taxed  in  the  town  where  the  principal  office  is  situ- 
ated.* 

In  New  York,  previous  to  the  act  of  1855,  ch.  37,  the 
only  way  of  subjecting  the  property  of  foreign  corporations 
to  taxation  was  to  assess  it  in  the  name  of  the  agent  or 
trustee  in  whose  possession  it  was  found.  Since  that  act, 
it  must  be  assessed  to  the  corporation  in  the  town  or  ward 
where  the  principal  office  or  place  for  transacting  its  finan- 
cial concerns  is  situated ;  *  and  it  was  held  that  the  residence 


•  Tremont  Bank  v.  City  of  Boston,  i  N.  J.  397.    See  People  v.  City  of  Os- 
Cush.  142.  wego,  6  Thomp.  &  Cook,  673. 

'  17  Mass.  S3.  '  People  v.  Bay  State  Shoe  &  Leather 
=  Goodell   Manf.  Co.  v.  Trask,   11  Co.,  17  Hun,  204.   See  Pelton  v.  North- 
Pick.  514.  em  Transp.  Co.,  37  Ohio  St.  450 ;  Bal- 

*  Warren  Manfc  Co.  v,  Warford,  37  timore  v.  Bait.  City  Pass.  R.R.  Co.,  57 

Md.  31. 
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of  an  individual  banker  doing  business  under  the  general 
banking  law  of  the  State,  was,  for  the  purposes  of  the  tax- 
ation of  his  banking  capital,  in  the  town  or  ward  specified 
as  the  location  of  his  banking  office  in  the  certificate  re- 
quired by  the  statute.*  The  first  section  of  the  act  of  New^ 
York  for  the  incorporation  of  companies  to  navigate  the 
lakes,  etc.,  provided  that  any  five  or  more  persons  might 
form  a  company  by  making  a  certificate  in  writing  and 
filing  the  same  in  the  office  of  the  clerk  of  the  county  in 
which  the  principal  office  for  the  management  of  the  busi- 
ness of  the  company  was  situated,  in  which  certificate  they 
were  required  to  state,  among  other  things,  the  name  of 
the  city  or  town  and  county  in  which  the  principal  office 
for  managing  the  affairs  of  such  company  was  to  be  situated. 
The  certificate  filed  by  the  plaintiff  pursuant  to  this  act 
contained  the  following:  "The  principal  office  for  manag- 
ing the  financial  and  other  affairs  of  such  company  shall  be 
located  and  situated  at  the  village  of  Tonawanda  in  the 
town  of  Wheatfield,  county  of  Niagara,  which  is  hereby 
declared  to  be  the  village,  town,  and  county  where  the 
principal  office  for  managing  the  affairs  of  such  company 
shall  be  situated."  It  was  proved  that  the  corporation, 
shortly  after  its  organization,  established,  and  had  ever  since 
maintained,  an  office  in  the  village  of  Tonawanda,  where 
the  stock-book  was  kept,  and  where  the  directors  held  their 
monthly  meetings,  but  at  which  very  little  other  business 
was  transacted.  Only  one  clerk  was  employed  at  this 
office,  at  a  salary  of  one  hundred  and  fifty  dollars  per  annum. 
It  also  appeared  that  the  business  of  the  corporation,  con- 
sisting of  the  transportation  of  produce  and  other  property 
upon  the  Western  lakes  and  the  Erie  Canal,  was  very  large  ; 
that  twenty  clerks  were  employed  at  the  office  of  the  com- 
pany in  Buffalo  ;  that  the  president,  secretary,  and  treasurer 

'  Miner  v.  Village  of  Fredonia,  27  N.  Y.  155;    Metcalf  v.  Messenger,  46 
Barb.  325. 
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of  the  corporation  resided  there,  and  did  their  business 
chiefly  at  that  office ;  that  the  business  done  there  annually- 
amounted  to  several  hundred  thousand  dollars ;  that  full 
books  of  account  of  the  business  of  the  corporation  were 
kept  there  ;  that  money  received  at  places  west  of  Buffalo, 
after  paying  necessary  disbursements,  were  remitted  to  the 
office  at  Buffalo  ;  that  the  corporation  had  a  large  number 
of  offices  both  East  and  West,  at  all  of  which,  except  New 
York  and  Chicago,  the  business  was  much  less  than  at 
Buffalo ;  but  that  more  money  was  received  at  Chicago, 
and  about  twice  as  much  at  New  York,  as  at  Buffalo.  It 
was  also  shown  that  the  object  of  the  corporation  in  locat- 
ing its  principal  office  at  Tonawanda  was  to  avoid  taxation 
in  Buffalo.  It  was  held  that  the  certificate  filed  pursuant 
to  the  statute  was  conclusive  upon  the  question  of  location, 
it  not  being  important  that  a  corporation  should  be  taxed 
where  it  did  the  greatest  amount  of  its  business,  but  that 
the  place  where  it  was  liable  to  be  taxed  should  be  known.^ 

A  statute  in  relation  to  the  assessment  and  collection  of 
taxes  provided  that  the  personal  property  of  a  corporation 
should  be  taxed  in  the  town  in  which  such  corporation  had 
its  principal  place  of  business  or  exercised  its  corporate 
powers.  It  was  held  that  this  was  where  the  governing 
power  of  the  corporation  was  exerted — where  those  met  in 
council  who  had  a  right  to  control  its  affairs  and  prescribe 
what  policy  the  corporation  should  pursue,  and  not  where 
the  labor  was  performed  in  executing  the  requirements  of 
the  corporation  in  transacting  its  business. ** 

Where  it  was  shown  that  a  railroad  company  had  its 
principal  office  in  A.,  where  its  financial  and  other  affairs 
were  managed,  and  its  transfer-book  and  books  of  account 
were  kept ;  that  the  directors  of  the  company  held  their 
regular  meetings  there  ;  that  the  machine-shops  were  there, 


'  Western  Transp.  Co.  v.  Schen,  19        "  Middletown  Ferry  Co.  v.  Middle- 
N,  Y.  408.  town,  40  Conn.  65. 
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and  the  rolling  stock  repaired  there  when  out  of  order,  and 
kept  when  not  in  actual  use ;  that  the  clerk  and  treasurer 
resided  in  A. ;  and  that  the  president,  though  he  resided 
elsewhere,  was  usually  there  attending  to  the  business  of 
the  company.  It  was  held  that  the  company  must  be  con- 
sidered, for  the  purposes  of  taxation,  as  having  its  residence 
or  domicile  in  A.,  and  that  its  rolling  stock  was  to  be 
deemed  as  belonging  ^nd  liable  to  taxation  there.^ 

The  legislature  has  power  to  determine  what  persons  and 
property  shall  be  reached  by  the  exercise  of  the  power  of 
taxation,  and  in  what  proportions  and  by  what  processes 
and  instrumentalities  taxes  shall  be  assessed  and  collected. 
The  authority  extends  over  all  persons  and  property  within 
the  sphere  of  its  territorial  jurisdiction.  But  where  there 
is  no  jurisdiction,  either  as  to  person  or  property,  the 
imposition  of  a  tax  is  ultra  vires  and  void.  In  a  suit  for 
the  recovery  of  taxes  alleged  to  be  due  from  a  ferry  com- 
pany to  the  city  of  St.  Louis,  it  appeared  that  the  company 
had  an  ofifice  in  Illinois ;  that  its  minor  ofi&cers,  such  as 
engineers  and  pilots,  lived  in  Illinois,  where  its  real  estate, 
including  a  warehouse,  was  situated  ;  that  the  company  also 
had  an  office  in  St.  Louis  ;  that  its  president,  vice-president, 
and  other  principal  officers  lived  in  that  city,  and  there  the 
ordinary  business  meetings  of  the  directors  were  held,  and 
the  corporate  seal  kept ;  that  the  boats,  when  not  in  actual 
use,  were  laid  up  by  the  Illinois  shore,  and  were  for- 
bidden by  an  ordinance  of  the  city  of  St.  Louis  regulating 
ferries  and  ferryboats  to  remain  at  the  St.  Louis  wharf,  or 
landing  longer  than  ten  minutes  at  a  time  ;  and  that  a  tax 
was  paid  upon  the  boats  in  Illinois.  It  was  held  that 
the  ferryboats  were  not  taxable  under  a  law  taxing  boats 
within  the  city.*  An  oil  company,  in  the  course  of  its 
business,  purchased  a  lot  of  staves  in   Indiana  for  ship- 


1  Orange  &  Alexandria  R.R.  Co.  v.        "  St.  Louis  v.  Ferry  Co.,  11  Wall. 
Alexandria,  17  Gratt..  176.  423. 
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ment  and  exportation  to  its  place  of  business  in  Ohio  to 
be  used  in  making  barrels.  These  staves  were  piled  near 
the  track  of  a  railroad  in  Indiana,  so  as  to  be  convenient  for 
loading  on  the  cars,  and  were  at  that  place  awaiting  an  op- 
portunity for  shipment,  when  they  were  listed  for  taxation, 
and  placed  on  the  assessment  roll  of  the  county.  It  was 
not  known  how  long  the  identical  staves  had  been  piled  up 
as  aforesaid,  as  the  plaintiff  had  been  constantly  purchasing 
and  shipping  staves  at  that  point  for  a  year  or  more.  It 
was  held  that  the  staves  being  in  legal  contemplation  at  the 
time  they  were  assessed  in  transitu  to  Ohio,  they  had  lost 
their  situs  as  taxable  property  in  Indiana,  and  were  not  sub- 
ject to  taxation  in  the  latter  State.^  In  a  suit  brought  by 
manufacturers  to  enjoin  the  collection  of  a  tax  on  certain 
personal  property  of  the  concern,  it  appeared  that  the  plain- 
tiffs were  wholesale  jobbers  of  goods  in  C,  which  were 
manufactured  at  J.,  and  also  of  goods  purchased  in  the  east- 
ern markets.  The  members  of  the  firm  all  resided  in  C, 
except  one,  who  resided  in  S.,  and  it  was  contended  that  as 
the  goods  of  the  firm  were  all  sold  in  C,  and  the  books  and 
accounts  of  the  firm  kept  there,  the  assessment  of  the  per- 
sonal property  at  J.  was  void.  It  was  held  that  the  prop- 
erty of  the  firm  in  the  hands  of  its  agents  at  J.  had  its  situs 
at  J.,  and  was  Hable  to  be  assessed  at  that  place.^ 

Shares  of  stock  are  incorporeal  personal  property,  and 
as  such  are  incapable  of  having  any  situs  save  at  the 
domicile  of  the  owner.  In  the  eye  of  the  law  they  have 
in  themselves  no  locality.  They  accompany  the  owner, 
and  he  may  dispose  of  them  according  to  the  law  of  his 
domicile.     In  the  case  of  corporations  which  deal  in  money 


'Standard  Oil  Co.  v.  Bachelor,  89  Mohawk,  etc.,  R.R.  Co.  v.  Clute,  4 

Ind.  I.    See  Powell  V.  City  of  Madison,  Paige  Ch.  384;  McHarg  v.  Eastman, 

21  Id.   335 ;    Rieman  v.  Shepard,  27  4  Robertson,   N.  Y.  635 ;  People  v. 

Id.  288 ;  Carrier  v.  Gordon,  21  Ohio  St.  Commissioners,  etc.,  46  How.  Pr.  315 ; 

605.  Eastern  Bridge  Co.  v.  The  County,  9 

"  Selz  V.  Cagwin,  104  111.  647.     See  Pa.  St.  415. 
VOL.  II. — 19 


290        TAXATION  OF  CORPORATE  PROPERTY.       §  247 

and  securities  like  banks,  the  stockholders  are  the  beneficial 
owners  of  all  of  the  corporate  property,  and  are  taxed  for 
it  in  the  places  where  they  reside ;  and  consequently  the 
personal  property  of  such  corporations  is  not  liable  to  an- 
other tax  assessed  on  the  corporation  in  the  locality  where 
it  is  established  and  has  its  principal  place  of  business.^ 

In  some  cases  where  personal  property  is  employed  in 
manufactures  and  in  trade,  and  in  that  respect  assumes  the 
character  of  real  estate,  the  property  is  taxed  in  the  place 
where  it  is  so  employed,  the  law  following  the  same  general 
policy  which  requires  land  to  pay  taxes  in  the  place  where 
it  is  situated.*  In  Maltby  v.  The  Reading  &  Columbia 
R.R.  Co.,^  the  Supreme  Court  of  Pennsylvania  decided 
that  bonds  of  corporations  held  by  non-residents  were  tax- 
able in  that  State,  on  the  ground  that  such  bonds  were 
property  in  the  State  because  secured  on  property  there. 
The  general  rule  that  personal  property,  as  to  its  situs,  fol- 
lows the  domicile  of  the  owner,  is  merely  the  law  of  the 
State  which  recognizes  it ;  and  when  it  is  called  into  opera- 
tion as  to  property  located  in  one  State,  and  owned  by  a 
resident  of  another,  it  is  a  rule  of  comity  in  the  former 


'  National  Bank  v.  Com.,  9  Wall.  Mass.  298  ;  Atty.  Genl.  v.  Bay  State 
353 ;  Delaware  R.R.  Tax,  18  Id.  206  ;  Mining  Co.,  99  Id.  148. 
North  Ward  Nat.  Bank  v.  Newark,  39  '  52  Pa.  St.  140.  "  It  is  undoubtedly 
N.  J.  380;  New  Orleans,  etc.,  R.R.  true,"  said  the  court  in  this  case,  "  that 
Co.  V.  Board  of  Assessors,  32  La.  Ann.  the  legislature  of  Pennsylvania  cannot 
19  ;  Bradly  v.  Bauder,  36  Ohio  St.  28  ;  impose  a  personal  tax  upon  the  citizens 
Porter  v.  Rockford,  etc.,  R.R.  Co.,  76  of  another  State,  but  the  constant  prac- 
111.  561  ;  Quincy  Bridge  Co.  v.  Adams  tice  is  to  tax  property  within  our  juris- 
Co.,  88  Id.  615  ;  State  Bank  v.  Rich-  diction  which  belongs  to  non-residents, 
mond,  79  Va.  113;  Whitney  v.  Madi-  ....  There  must  be  jurisdiction  over 
son,  23  Ind.  331;  Farrington  v.  Ten-  either  the  property  or  the  person  of  the 
nessee,  95  U.  S.  679  ;  Savings  Bank  v.  owner,  else  the  power  cannot  be  ex- 
Nashua,  46  N.  H.  389.  See  Dyer  v.  ercised  ;  but  when  the  property  is  with- 
Osborne,  11  R.  I.  321;  McKeen  v.  in  our  jurisdiction  and  enjoys  the  pro- 
County  of  Northampton,  49  Pa.  St.  tection  of  our  State  government,  it  is 
519;  Seward  v.  City  of  Rising  Sun,  79  justly  taxable,  and  it  is  of  no  moment 
Ind.  351  ;  SumterCo.  v.  Nat.  Bank,  62  that  the  owner  who  is  required  to  pay 
111.  464.  the  tax  resides  elsewhere.' 

^  Com.  V.  Hamilton  Manf.  Co.,  94 
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State  rather  than  an  absolute  principle  in  all  cases.  Like 
other  laws  of  a  State,  it  is  subject  to  repeal,  modification, 
or  limitation  ;  and  where  a  statute  provides  that  it  shall  not 
prevail  in  assessing  the  personal  property  of  railroad  com- 
panies, it  simply  exercises  an  ordinary  function  of  legisla- 
tion.^ 

The  national  banking  act,"^  by  providing  that  the  shares 
of  national  banks  held  by  any  person  or  body  corporate, 
may  be  included  in  the  valuation  of  the  personal  property 
of  such  person  or  corporation  in  the  assessment  of  taxes 
imposed  by  a  State,  at  the  place  where  the  bank  is  located, 
and  not  elsewhere,  separates  shares  of  stock  in  national 
banks  from  the  person  of  their  owner,  and  gives  them  a 
sz'ius  of  their  own.  In  such  case  the  shares  must  be  taxed 
at  the  place  where  the  bank  is  located,  without  regard  to 


'  State  V.  Railroad  Tax  Cases,  92  U. 
S.  575  ;  Sturges  v.  Carter,  114  Id.  511 ; 
Webb  V.  Burlington,  28  Vt.  188  ;  Ly- 
coming County  V.  Gamble,  47  Pa.  St. 
106;  Smith  V.  Exeter,  37  N.  H.  556; 
Worth  V.  Commissioners,  82  N.  C. 
420 ;  90  Id.  409 ;  San  Francisco  v. 
Fry,  63  Cal.  470 ;  Holton  v.  Bangor, 
23  Me.  264 ;  State  v.  Hannibal,  etc., 
R.R.  Co.,  37  Mo.  265 ;  Jones  v.  Davis, 
35  Ohio  St.  474;  Ottawa  Glass  Co.  V. 
McCaleb,  81  111.  556;  Baltimore  v. 
Baltimore,  etc.,  R.R.  Co.,  57  Md.  31  ; 
Howell  V.  Cassopolis,  35  Mich.  471  ; 
People  V.  Bradley,  39  Iowa,  1 30 ;  Peo- 
ple V.  Home  Ins.  Co.,  92  N.  Y.  328 ; 
People  V.  New  York,  etc.,  Co.,  92  Id. 
487;  St.  Albans  v.  Nat.  Car  Co.,  57 
Vt.  68.  See  Laws  of  N.  Y.  of  1880, 
chs.  140,  596;  of  1881,  ch.477  ;  of  1882, 
ch.  410.  The  internal  revenue  act  of 
June  30,  1864,  did  not  include  non- 
resident ahens,  but  was  confined  to 
residents  of  the  United  States  and 
citizens  residing  abroad.  The  acts  of 
Congress  of  March  10  and  July  13, 
1866,  imposed  a  tax  on  alien  non-resi- 


dent bondholders.  R.R.  Co.  v.  Jack- 
son, 7  Wall.  262.  The  capital  of  a 
State  bank  invested  in  foreign  coun- 
tries can  be  taxed  by  the  United  States 
under  section  3408  of  the  revised  stat- 
utes. In  Nevada  Bank  v.  Sedgwick, 
104  U.  S.  Ill,  Waite,  C.  J.,  said: 
"  The  Nevada  Bank  was  incorporated 
and  organized  under  the  laws  of  one  of 
the  States  of  the  Union,  and  it  had  its 
principal  place  of  business  within  the 
United  States.  It  was  therefore  sub- 
ject to  the  sovereign  power  of  the 
United  States,  and  a  proper  subject  of 
taxation.  The  investments  abroad  are 
still  the  property  of  the  bank  and  part 
of  its  capital.  In  the  absence  of  any 
averments  to  the  contrary,  we  must 
presume  they  were  such  as  banks  usu- 
ally make  in  doing  a  banking  business, 
and  that  their  legal  stius  was  at  the 
home  office  of  the  corporation.  We 
need  not  consider,  therefore,  whether 
if  they  had  been  made  in  fixed  property 
subject  exclusively  to  another  jurisdic- 
tion a  different  rule  would  apply," 
'  Sec.  5219. 
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the  domicile  of  the  owner.^  The  amendatory  act  of  Con- 
gress of  Feb.  10,  1868,  ch.  7,  provides  that  "The  words 
'  place  where  the  bank  is  located  and  not  elsewhere,'  shall 
be  construed  and  held  to  mean  the  State  within  which  the 
bank  is  located  ;  and  the  legislature  of  each  State  may  de- 
termine and  direct  the  manner  and  place  of  taxing  all  the 
shares  of  national  banks  located  within  said  State,  subject 
to  the  restriction  that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  any  other  moneyed  capital  in  the 
hands  of  individual  citizens  of  such  State,  and  provided 
always  that  the  shares  of  any  national  bank  owned  by  non- 
residents of  any  State  shall  be  taxed  in  the  city  or  town 
where  said  bank  is  located,  and  not  elsewhere."  The  fore- 
going, as  respects  shares  belonging  to  non-resident  stock- 
holders, is  apparently  intended  to  annul  the  general  rule 
that  personal  property  follows  the  person,  and  has  no  locality 
other  than  the  domicile  of  the  owner,  and  to  attach  to  such 
shares,  for  some  purposes,  and  to  some  extent,  the  local 
character  and  fixity  of  real  estate.* 

§  248.  Meaning  of  the  term  person  or  inhabitant  in  a  statute. 
— 'Generally,  under  the  designation  ''persons"  employed 
in  statutes  providing  for  taxation,  corporations  are  includ- 


'  Tappan  v.  Merchants'  Nat.  Bank,  Waite  v.  Dowley,  94  U.  S.  527 ; 
19  Wall.  490;  First  Nat.  Bank  v.  Mintzer  v.  County  of  Montgomery,  54 
Smith,  65  111.  44 ;  Baker  v.  First  Nat.  Pa.  St.  139  ;  McLaughlin  v.  Chadwell, 
Bank,  67  Id.  297  ;  Stetson  v.  City  of  7  Heisk.  Tenn.  389  ;  Glapp  v.  City  of 
Bangor,  56  Me.  274  ;  Kyle  v.  Fayette-  Burlington,  42  Vt.  579 ;  Tenth  Ward 
ville,  75  N.  C.445  ;  First  Nat.  Bank  v.  Nat.  Bank  v.  Newark,  39  N.  J.  380  ; 
Douglas  County,  5  Dillon,  330 ;  Austin  Wasson  v.  First  Nat.  Bank,  8  North 
V.  Boston,  96  Mass.  359  ;  Flint  v.  Al-  Eastern  Reporter,  87  ;  Adams  v.  Nash- 
dermen  of  Boston,  99  Id.  141 ;  State  v.  ville,  95  U.  S.  19;  Cummings  v.  Mer- 
Newark,  39  N.  J.  380.  See  Union  Nat.  chants'  Nat.  Bank,  loi  Id.  1 53 ;  Evans- 
Bank  V.  Chicago,  3  Biss.  82  ;  Howell  v.  ville  Bank  v.  Britton,  105  Id.  322  ; 
Cassopolis,  35  Mich.  471  ;  People  v.  Supervisors  v.  Stanley,  lb.  305  ;  City 
Weaver,  100  U.  S.  539  ;  14  Int.  Rev.  Nat.  Bank  v.  Paducah,  2  Flippin,  61  ; 
Roc.  11-  First  Nat.  Bank  v.  Treasurer,  25  Fed. 

«  Prov.  Inst,  for  Savings  v.  Boston,  Rep.  749  ;  In  re  McMahon,  102  N.  Y. 

loi   Mass.  575.     See  Murray  v.  Berk-  176  ;  Ruggles  v.  Fond  du  Lac,  S3  Wis. 

shire  Life  Ins.  Co.,   104  Mass.  586 ;  436. 
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ed,  unless  some  special  provision  of  law  provides  in  the 
same  case  for  the  taxation  of  corporations  under  another 
form  of  assessment.^  In  People  v.  Utica  Ins.  Co.,^  Chief 
Justice  Thompson  mentioned  a  case  decided  by  the  Supreme 
Court  of  New  York,  under  the  act  of  that  State  of  1813, 
in  which  a  manufacturing  company  was  held  liable  to  be 
taxed  for  its  property,  though  persons  was  the  only  term 
used.  So,  the  term  ''inhabitant"  includes  a  corporation 
occupying  an  office  or  building  in  a  town,  ward,  or  vil- 
lage, in  conducting  corporate  business,  for  many  purposes, 
and  especially  with  reference  to  taxation  for  public  pur- 
poses.^ 

§  249.  State  taxation  with  reference  to  the  powers  granted  to 
the  general  government. — The  several  States  have  no  power 
by  taxation,  or  otherwise,  to  retard,  impede,  burthen,  or  in 
any  manner  control  the  operations  of  the  constitutional  laws 
enacted  by  Congress  to  carry  into  execution  the  powers 
vested  in  the  general  government.  In  McCulloch  v.  State,* 
it  appeared  that  an  act  of  Maryland  made  it  penal  for 
officers  of  any  branch  bank  that  might  be  established 
therein,  without  its  authority,  to  issue  notes  of  such  bank 
to  circulate  as  money  except  upon  stamped  paper  to  be 
furnished  by  the  State,  for  which  it  charged  a  tax  ;  and  the 
cashier  of  a  branch  of  the  Bank  of  the  United  States  in 
Baltimore  was  prosecuted  for  issuing  there  the  notes  of  this 
bank  in  violation  of  that  law.  It  was  held  that  as  the 
bank  was  an  agency  through  which  the  national  government 
was  executing  its  powers,  the  act  of  Maryland  levying  the 
tax  was  void.  Marshall,  Ch.  J.,  said:  "The  power  of 
taxation  is  one  of  vital  importance.  That  it  is  retained  by 
the  States ;  that  it  is  not  abridged  by  the  grant  of  a  similar 


'  British  Com.  L.  Ins.  Co.  v.  Com-        ^  15  Johns.  382. 
missioners,   i  Keyes,   303  ;    Miller  v.        ^  Ontario  Bank  v.  Bunnell,  10  W^end. 

Com.,  27   Gratt.  no;    Railroad   Tax  186. 
Case,  8  Sawyer,  238.    See  Frankford,        *  4  Wheat.  316. 
etc.,  R.R.  Co.  V.  Phila.,  58  Pa.  St.  119. 
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power  to  the  government  of  the  Union ;  that  it  is  to  be 
concurrently  exercised  by  the  two  governments,  are  truths 
which  have  never  been  denied.  But  such  is  the  paramount 
character  of  the  constitution,  that  its  capacity  to  withdraw 
any  subject  from  the  action  of  even  this  power  is  admitted. 
The  States  are  expressly  forbidden  to  lay  any  duty  on  im- 
ports or  exports,  except  what  may  be  absolutely  necessary 
for  executing  their  inspection  laws.  If  the  obligation  of 
this  prohibition  must  be  conceded, — if  it  may  restrain  a 
State  from  the  exercise  of  its  taxing  power  on  imports  and 
exports,  the  same  paramount  character  would  seem  to  re- 
strain, as  it  certainly  may  restrain,  a  State  from  such  other 
exercise  of  this  power  as  is  in  its  nature  incompatible  with, 
and  repugnant  to,  the  constitutional  laws  of  the  Union. 
....  The  people  of  a  State  give  to  their  government  a 
right  of  taxing  themselves  and  their  property,  and,  as  the 
exigencies  of  government  cannot  be  limited,  they  prescribe 
no  limits  to  the  exercise  of  this  right,  resting  confidently 
on  the  interest  of  the  legislator,  and  on  the  influence  of  the 
constituents  over  their  representatives  to  guard  them 
against  its  abuse.  But  the  means  employed  by  the  govern- 
ment of  the  Union  have  no  such  security,  nor  is  the  right 
of  a  State  to  tax  them  sustained  by  the  same  theory. 
Those  means  are  not  given  by  the  people  of  a  particular 
State,  not  given  by  the  constituents  of  the  legislature, 
which  claim  the  right  to  tax  them,  but  by  the  people  of  all 
the  States.  They  are  given  by  all  for  the  benefit  of  all,  and 
upon  theory  should  be  subjected  to  that  government  only 
which  belongs  to  all."  It  was  held,  however,  that  this 
principle  did  not  extend  to  a  tax  paid  by  the  real  property 
of  the  Bank  of  the  United  States  in  common  with  the 
other  real  property  in  the  State,  nor  to  a  tax  imposed  on 
the  interest  which  citizens  might  hold  in  the  bank  in  com- 
mon with  other  property  of  the  same  description.^ 


■  See  Osborn  v.  Bank  of  U.  S.,  9  Wheat.  738. 
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Congress  may,  in  the  exercise  of  powers  incidental  to 
its  express  powers,  make  or  authorize  contracts  with  indi- 
viduals or  corporations  for  services  to  the  government ; 
grant  aid  by  money  or  land  in  preparation  for,  and  in  the 
performance  of  such  services ;  make  any  stipulation  and 
conditions  in  relation  to  such  aid  not  contrary  to  the  con- 
stitution, and  exempt,  in  its  discretion,  the  agencies  em- 
ployed in  such  services  from  any  State  taxation  which  will 
prevent  or  impede  the  performance  of  them.  But  there  is 
a  distinction  between  the  means  employed  by  the  govern- 
ment, and  the  property  of  agents  employed  by  it.  Taxa- 
tion of  the  agency  is  taxation  of  the  means ;  taxation  of 
the  property  of  the  agent  is  not  always  or  generally  taxa- 
tion of  the  means.^  Exemption  of  Federal  agencies  from 
State  taxation  is  dependent,  not  upon  the  nature  of  the 
agents,  or  upon  the  mode  of  their  constitution,  or  upon  the 
fact  that  they  are  agents,  but  upon  the  effect  of  the  tax ; 
that  is,  upon  the  question  whether  the  tax  does  in  truth 
deprive  them  of  power  to  serve  the  government  as  it  was 
intended  they  should  serve  it,  or  hinders  the  efficient  exer- 
cise of  the  power. **  An  individual  is  exempt  from  taxation 
on  account  of  bonds  issued  by  the  United  States  in  what- 
ever form  the  taxation  may  take,  whether  upon  the  bonds 
eo  nomine,  or  upon  personal  property  generally  in  which 
the  bonds  are  included,  or  upon  a  value  equal  to  the  amount 
of  the  bonds.  The  principle  is  that  "  the  right  to  tax  the 
contract  to  any  extent,  when  made,  must  operate  upon  the 
power  to  borrow  before  it  is  exercised,  and  have  a  sensible 
influence  on  the  contract.  The  extent  of  this  influence 
depends  on  the  will  of  a  distinct  government."*  The  ex- 
emption from  taxation  is  not  confined  to  the  par  value  of 


>  Thompson  v.  Pacific  R.R.  Co.,  9  Dearing,  91  U.  S.  29 ;  Pollard  v.  State, 

Wall.  579.  65  Ala.  628. 

«  Railroad  Co.  v.  Peniston,  18  WalL  '  Marshall,  C.  J.,  in  Weston  v. 

5  ;  Carthage  V.  First  Nat.  Bank,  71  Mo.  City  Council    of   Charleston,  2    Pet. 

508;    Farmers',  etc.,    Nat.    Bank    v,  449. 
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the  bonds.  The  premium  is  a  part  of  the  entire  value,  and 
when  that  is  taxed  they  are  taxed,  or,  what  is  equally  con- 
demned, their  value,  or  a  part  of  their  value,  is  taxed.^ 

United  States  treasury  notes  issued  under  the  acts  of 
Congress,  though  intended  to  circulate  as  money,  are  obli- 
gations of  the  national  government,  and  exempt  from  tax- 
ation. The  foundation  upon  which  the  power  of  the  gov- 
ernment to  exempt  its  treasury  notes  from  taxation  rests 
is,  that  the  value  of  such  notes  depends  upon  the  promise 
of  the  government  to  ultimately  redeem  them.  They  cir- 
culate as  currency,  not  like  gold  and  silver,  by  reason  of 
their  intrinsic  value,  but  by  virtue  of  the  promise  impressed 
upon  them,  and  the  faith  given  to  that  promise  ;  in  other 
words,  upon  the  credit  of  the  government.  And  therefore 
a  tax  upon  the  notes  is  simply  a  tax  upon  that  which  gives 
them  value,  the  promise  of  the  government, — a  tax  upon 
its  credit.  The  national  bank  notes,  issued  by  the  national 
banking  associations  under  authority  of  Congress,  are  also 
obligations  of  the  national  government,  the  only  difference 
between  them  and  the  legal  tender  notes  being,  that  the 
government  is  primarily  liable  for  the  latter,  and  second- 
arily liable  for  the  former  upon  the  failure  or  default  of  the 
national  bank  issuing  the  notes.* 

The  capital  stock  of  a  national  bank  invested  in  Federal 
securities  cannot  be  taxed,  nor  can  the  corporation  be  taxed 


'  People  V.  Commrs.  of  Texas,  90  Board  of  Commrs.  v.  Elston,  32  Ind. 
N.  Y.  63,  overruling  People  v.  Manhat-  27.  See  Lilly  v.  Commrs.  of  Cumber- 
tan  Fire  Ins.  Co.,  76  Id.  64.  The  act  land  Co.,  69  N.  C.  300.  Certificates  of 
of  Congress  declaring  that  all  stocks,  indebtedness  issued  by  the  United 
bonds,  and  other  securities  of  the  States  secretary  of  the  treasury,  show- 
United  States  held  by  individuals,  cor-  ing  indebtedness  of  the  government 
porations,  or  associations,  should  be  which  has  been  audited  and  allowed, 
exempt  from  taxation  by  or  under  State  are  liable  to  taxation  by  State  authority, 
authority,  was  only  declaratory  of  the  People  v.  Hoffman,  37  N.  Y.  9.  See 
result  of  previous  adjudication.  State  U.  S.  v.  Wilson,  io6  U.  S.  620.  And 
Mu.  Life,  etc.,  Co.  v.  Haight,  34  N.  J.  the  same  was  held  as  to  legal  tender 
128.  notes.     People  v.  Board  of  Supervis- 

"  Home  V.  Green,   52    Miss.    452 ;  ors,  lb.  21. 
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as  the  owner  of  such  securities.^  The  same  is  true  of  its 
personal  property  and  assets,  such  as  safes,  office  furniture, 
and  the  hke.**  But  the  shareholders  of  a  national  bank  may 
be  taxed  on  their  stock  or  shares,  notwithstanding  the  capi- 
tal is  invested  in  Federal  securities  and  the  tax  is  collected 
from  the  bank,  provided  the  rate  of  taxation  does  not  ex- 
ceed the  rate  imposed  upon  the  banks  of  the  State  where 
such  national  bank  is  located.^     "  National  banks  are  pri- 


•  Bank  of  Commerce  v.  New  York, 
2  Black.  620 ;  Bank  Tax  Case,  2  Wall. 
200 ;  Collins  v.  Chicago,  4.  Biss.  472  ; 
Sumter  County  v.  Nat.  Bank  of  Gaines- 
ville, 62  Ala.  464.  See  New  Orleans  v. 
People's  Bank,  27  La.  Ann.  646.  The 
capital  stock  of  a  bank  may  consist  of 
cash,  or  of  bills  and  notes  discounted, 
or  of  real  estate  combined  with  these. 
The  whole  of  it  may  be  invested  in  the 
bonds  of  the  government,  or  in  State 
bonds,  or  in  bonds  and  mortgages, 
which  then  belong  to  the  bank  as  a 
corporate  entity,  and  not  to  the  stock- 
holders. A  tax  upon  this  capital  is  a 
tax  upon  the  bank,  which,  when  it  is 
invested  in  the  securities  of  the  govern- 
ment, cannot  be  taxed.  A  State  is  not 
in  terms  prohibited  from  imposing  a 
tax  on  the  capital  of  national  banks  lo- 
cated therein ;  "  but  by  expressly  rec- 
ognizing the  right  of  State  taxation 
against  them  upon  their  real  estate 
only,  and  by  providing  for  such  tax 
against  the  shareholders  of  the  banks 
upon  the  value  of  the  shares  they  may 
respectively  own,  it  seems  to  be  implied 
that  this  is  as  far  as  a  State  may  law- 
fully go  in  subjecting  these  associations 
to  such  burdens,  and  the  only  manner 
in  which  they  can  be  imposed."  It  has 
been  argued  that  "  inasmuch  as  the 
capital  is  composed  of  the  shares,  and 
the  shareholders  constitute  the  corpo- 
ration, a  tax  upon  the  capital,  or  all  the 
shares  of  the  capital  in  gross,  against 
the  corporation  itself,  is  in  legal  effect 


the  same  as  a  tax  against  the  share- 
holders severally  upon  their  respective 
shares Yet  Congress,  by  pro- 
viding that-  all  the  shares  of  the 
capital  may  be  included  in  the  valua- 
tion of  the  personal  property  of  their 
owners  or  holders  for  State  taxation, 
and  by  requiring  to  this  end  written  or 
printed  lists  to  be  kept  for  inspection 
by  the  tax  officers  of  the  names,  places 
of  residence,  and  number  of  shares  of 
these  shareholders,  appears  carefully  to 
have  avoided  subjecting  the  banks 
themselves  to  State  taxation  of  their 
capital."  Nat.  Com.  Bank  of  Mobile 
v.  Mobile,  62  111.  284,  per  Manning, 
J.  The  business  of  a  national  bank 
cannot  be  taxed  by  State  authority. 
City  of  Macon  v.  First  Nat.  Bank,  59 
Ga.  648.  The  Central  Pacific  Rail- 
road Company  is  not  exempt  from  State 
taxation  on  the  ground  that  it  was  con- 
structed in  pursuance  of  acts  of  Con- 
gress, and  employed  by  the  national 
government  for  the  transportation  of 
the  mails,  the  armies  of  the  United 
States,  munitions  of  war,  etc.  Hunt- 
ington v.  Cent.  Pacific  R.R.  Co.,  2  Saw- 
yer C.  C.  503. 

*  Nat.  State  Bank  v.  Young,  25  Iowa, 

311- 

'  Van  Allen  v.  The  Assessors,  3 
Wall.  573;  Nat.  Bank  v.  Com.,  9  Id. 
353 ;  Tappan  v.  Merchants'  Nat.  Bank, 
19  Id.  490;  St.  Louis  Nat.  Bank  v. 
Papin,  Thomp.  Nat.  Bank  Cas.  326 ; 
Collins  V.  Chicago,  4  Biss.  472 ;  First 
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vate  associations  authorized  by  Congress  for  the  joint 
purposes  of  convenience  and  profit  to  the  holders  of  United 
States  bonds,  and  of  furnishing  the  public  with  a  con- 
venient and  uniform  circulating  medium.  They  were 
intended  to  be  to  the  nation  what  a  well-regulated  system 
of  State  banks  was  to  the  States  respectively.  In  legal 
contemplation  the  property  in  the  capital  stock  of  a  na- 
tional bank  is  in  the  corporation  eo  nomine,  which  has  the 
same  right  to  control  it  within  the  powers  conferred  by  its 
charter  that  a  private  individual  has  to  deal  with  his  own 
property.  While  such  is  the  power  of  the  corporation 
over  the  corporate  property  as  a  whole,  the  shareholders 
have  each  a  separate  and  distinct  interest  therein.  This 
interest  consists  in  the  right  to  participate  in  the  profits 
according  to  the  number  of  shares  they  may  own  respect- 
ively, and  to  a  distributive  share  of  the  residue  of  the  cor^- 
porate  property  after  the  payment  of  its  debts.  A  burden, 
therefore,  imposed  upon  the  corporation  or  its  property  eo 
nomine,  affects  the  operations  of  the  corporation  ;  while  a 
burden  upon  the  shares  affects  the  shareholders.  The  right 
to  do  the  latter  does  not  necessarily  imply  a  right  to  do 
the  former."  *  It  is  provided  by  the  national  banking 
act  that  "  Nothing  herein  shall  prevent  all  the  shares  in 
any  association  from  being  included  in  the  valuation  of  the 


Nat.  Bank  v.  Douglass  County,  3  Dil-  upon  shares  in  national  banks  cannot 

Ion,  330 ;  Monroe  County  Savings  Bank  be  impugned  on   the  ground   that  it 

V.  Rochester,  37  N.  Y.  365  ;  Mintzer  v.  impairs  the  validity  of  the  contract  of 

County  of  Montgomery,  54  Pa.  St.  139 ;  the  government  exempting  bonds  upoa 

Baker  v.  First  Nat.  Bank,  67  111.  297 ;  which  the  circulation  of  the  banks  is 

Sumter  County  v.  Nat.  Bank,  62  Ala,  based   from   taxation.     Congress   had 

464;  34  Am.  Rep.  30 ;  Frederick  County  the  right  to  impose  this  condition  as  a 

V.  Frederick  Farmers',  etc.,  Bank,  48  royalty  annexed  to  the  grant  of  corpo- 

Md,    117;    St.    Louis    Building,    etc.,  rate  power,  and  the  corporators,  by  ac- 

Assoc.  V.  Lightner,  47  Mo.  329  ;  First  cepting  the  grant,  assent  to  the  condi- 

Nat.  Bank  v.  St.  Joseph,  46  Mich.  526 ;  tion.  Frazer  v.  Seibem,  16  Ohio  St.  614. 

Flint  V.  Board  of  Aldermen,  99  Mass.  '  Stetson  v.  City  of  Bangor,  56  Me. 

141.     The  right  of  Congress  to  grant  274.     See  Nat.  State  Bank  v.  Young, 

power  to  the  States  to  impose  a  tax  25  Iowa,  311. 
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personal  property  of  the  owner  or  holder  of  such  shares  in 
assessing  taxes  imposed  by  authority  of  the  State  within 
which  the  association  is  located  ;  but  the  legislature  of  each 
State  may  determine  and  direct  the  manner  and  place  of 
taxing  all  the  shares  of  national  banking  associations 
located  within  the  State,  subject  only  to  the  tv/o  restric- 
tions that  the  taxation  shall  not  be  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  such  State,  and  that  the  shares  of  any 
national  banking  association  owned  by  non-residents  of  any 
State  shall  be  taxed  in  the  city  or  town  where  the  bank  is 
located,  and  not  elsewhere.  Nothing  herein  contained 
shall  be  construed  to  exempt  the  real  property  of  associa- 
tions from  either  State,  county,  or  municipal  taxes,  to  the 
same  extent,  according  to  its  value,  as  other  real  property  is 
taxed."  1 

The  interest  of  the  shareholder  is  like  any  other  property 
that  may  belong  to  him,  and  it  is  this  which  is  subject  to 
taxation  by  the  State  under  the  limitations  prescribed.* 
Every  owner  takes  the  shares  subject  to  this  power  of  tax- 
ation under  State  authority,  and  every  non-resident,  by 
becoming  an  owner,  voluntarily  submits  himself  to  the 
jurisdiction  of  the  State  in  which  the  bank  is  established 
for  all  the  purposes  of  taxation  on  account  of  his  owner- 
ship. This  money  invested  in  the  shares  is  withdrawn 
from  taxation  under  the  authority  of  the  State  in  which  he 
resides,  and  submitted  to  the  taxing  power  of  the  State, 
where,  in  contemplation  of  the  law,  his  investment  is 
located.  The  State,  therefore,  in  which  a  national  bank  is 
situated,  has  jurisdiction,  for  the  purposes  of  taxation,  of 
all  the  shareholders  of  the  bank,  both  resident  and  non- 
resident, and  of  all  its  shares,  and  may  legislate  accord- 
ingly.*    The  act  of  Congress  placing  shares  of  stock  in 

'  Act  of  Congp-ess  of  June  3,  1864;        ^  Tappan  v.  Merchants'  Nat.  Bank, 

U.  S.  Rev.  Sts.,  sec.  5219,  p.  1015.  19   Wall.   490;    First    Nat.    Bank    v. 

'  Adams  v.  Nashville,  95  U.  S.  19.        Smith,  65  111.  44.    Affi'd  in  Baker  v. 


300        TAXATION  OF  CORPORATE  PROPERTY,      §  249 

national  banks  within  the  taxing  powers  of  the  States, 
seeks  to  protect  corporations  formed  under  its  authority 
from  unfriendly  discrimination  by  the  States  in  the  exer- 
cise of  their  taxing  power.  It  has  reference  to  prospective 
legislation  by  the  States,  and  its  object  is  accomplished 
when  the  States  conform,  as  far  as  practicable,  their  revenue 
systems  to  it.  The  shares  of  stock  in  national  banks  are 
not,  therefore,  entitled  to  immunity  from  taxation,  because 
State  banks,  which  were  chartered  a  long  time  before  the 
national  banking  law  was  passed,  are  exempt  from  munic- 
ipal taxation.^  A  State,  by  exempting  certain  classes  of 
taxable  property  partially  or  wholly  from  taxation,  does 
not  thereby  adopt  a  rule  of  taxation  which  must  be  applied 
to  national  bank  shares  under  the  law  of  Congress.^  Where 
State  laws  exempted  all  mortgages,  judgments,  recogniz- 
ances, or  moneys  owing  upon  articles  of  agreement  for  the 
sale  of  real  estate,  it  was  held  that  such  exemption  did  not 
preclude  the  State  from  taxing  national  bank  shares  to  the 
same  extent  that  moneyed  capital  other  than  that  of  the 
character  exempted  was  taxed.*  But  when  an  exemption 
or  deduction  is  allowed  by  the  laws  of  a  State  which  is  of 
such  general  operation  as  to  affect  all  classes  of  taxable 
property,  it  must  be  allowed  in  assessing  shares  in  national 
banks,  because  it  necessarily  is  the  rule  of  assessment.* 
When  the  shares  of  a  national  bank  are  taxed  by  a  State 
at  their  full  value,  without  any  allowance  for  the  real  estate 
of  the  bank,  the  banking  office  and  lot  owned  and  occupied 
by  the  bank  as  its  place  of  business  is  not  liable  to  assess- 
ment and  taxation.^     On  the  other  hand,  when  the  shares 


First  Nat.  Bank,  67  Id.  297;  Kyle  v.  ^  Nat.  Alb.  Exch.  Bank  v.  Wells,  18 

Fayetteville,  75  N.  C.  445.  Blatchf.  478.     See  First  Nat.  Bank  v. 

'  City  of  Richmond  v.  Scott,  48  Ind.  Waters,  19  Id.  242. 

568.  '  Commrs.  of  Rice  County  v.  Citi- 

'  Hepburn  v.  School   Directors,  23  zens'   Nat.  Bank,  23  Minn.  280.     See 

Wall.  485 ;  People  v.   Commissioners,  City  Nat.  Bank  v.  Paducah,  Thomp. 

4  Id.  244.  Nat.     Bank     Cas.     300;     People     v. 

'  Gorgas'  Appeal,  79  Pa.  St.  149.  Commrs.  of  Taxes,  67  N.  Y.  516. 


§  249      TAXATION  OF  CORPORATE  PROPERTY.        3OI 

are  assessed  at  their  par  value,  without  including  an  undi- 
vided surplus,  such  surplus,  if  not  invested  in  United 
States  securities,  is  liable  to  State  taxation.^  A  law  of  a 
State  providing  that  the  cashier  of  every  national  bank  of 
the  State  shall,  under  a  penalty  for  neglect  or  refusal, 
transmit  on  or  before  a  specified  day  in  each  year  to  the 
clerks  of  the  towns  in  which  any  shareholder  of  the  bank 
may  reside,  the  names  of  such  shareholders  on  the  books 
of  the  bank,  and  also  the  sum  actually  paid  in  on  each  share 
on  the  first  day  of  that  month,  may  be  a  proper  exercise  of 
legislative  power." 

The  statute  of  a  State  requiring  a  national  bank  to  pay 
taxes  laid  on  the  shares  of  its  stock  may  be  valid.^  To 
render  a  national  bank  liable  for  the  pa/tnent  of  taxes  due 
from  its  shareholders,  it  must  be  shown  that  the  bank  has 
or  has  had  dividends  or  other  money  or  property  belonging 
to  the  delinquent  shareholder.  It  may  be  made  the  duty 
of  the  bank  to  retain  dividends  or  sufficient  of  them  to  pay 
the  taxes.  If  it  should  appear  that  the  bank  has  made  no 
dividends,  but  might  have  done  so,  and  instead  placed  its 
earnings  and  profits  to  its  assets  as  surplus,  such  sur- 
plus might  perhaps  be  deemed  money,  credits,  assets,  or 
personal  property  belonging  to  the  shareholders,  and  un- 
der the  control  of  the  bank,  and  liable  to  that  ex- 
tent for  taxes  due  from  its   shareholders.*     A  statute  of 


'  First  Nat.  Bank  v.  Peterborough,  forbade  the  bank  to  pay  dividends  on 

56  N.  H.  38  ;  State  v.  Newark,  39  N.  J.  such  stock  or  to  transfer  it  or  permit  it 

380.  to  be  transferred  on  its  books  so  long  as 

''  Waite   V.  Dowley,  94  U.  S.   527 ;  the   tax    remained  unpaid.     The  Su- 

Whitney  v.  Ragsdale,  33  Ind.  107.  preme  Court  of  the  United  States  held 

'  Nat.  Bank  v.  Com.,  9  Wall.  353.  that  a   similar    statute  of  Kentucky, 

*  Hershire  v.  First  Nat.  Bank,  35  which  enabled  the  State  to  deal  di- 

lowa,  272.    A  statute  of  Ohio  author-  rectly  with  the  bank  in  relation  to  a 

ized  a  bank  to  pay  the  tax  on  the  shares  tax    on    its  shareholders,  was  valid, 

of  its  stockholders  and  deduct  the  same  and  authorized  a  judgment  against  a 

from  dividends  or  from  any  funds  of  bank  which  refused  to  pay  the  tax. 

the  stockholders  in  its  hands  or  com-  Nat.  Bank  v.  Com.,  9  Wall.  353.    The 

ing  afterward  to  its  possession,  and  it  statute  of  Kentucky  declared  that  the 
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Connecticut  required  that  each  of  the  savings  banks 
should  annually  pay  to  the  treasurer  of  the  State  a  sum 
equal  to  three-fourths  of  one  per  cent,  on  the  total  amount 
of  deposits  in  such  savings  bank  on  the  first  day  of  July  in 
each  successive  year.  It  was  held  that  the  bank  was  not 
entitled  to  a  deduction  from  the  deposits  of  such  portion 
as  was  invested  in  United  States  securities,  the  tax  being 
upon  the  bank,  and  not  upon  its  property.* 

The  imposition  by  a  State  upon  insurance  companies  of 
a  tax  on  all  of  their  business,  as  shown  by  the  entire  premi- 
ums paid  from  all  sources,  is  not  an  interference  with  any 
grant  of  Federal  power  on  the  ground  that  a  portion  of 
their  receipts  is  drawn  from  sources  outside  of  the  State. 
It  is  not  a  tax  lai^  on  any  property  or  article  of  commerce 
which  can  be  imported  or  exported,  but  a  tax  on  money  or 
its  representative, — on  the  results  or  avails  of  business, — 
that  which  belongs  to  the  corporation  itself,  and  not  the 
property  of  others.  It  is  not  a  tax  on  property  in  another 
State,  but  on  money  in  the  treasury  of  the  corporation 
within  the  State." 

§  250.  Taxation  affecting  commerce  between  the  States. 
— When    the    subjects   over   which    a   power  to   regulate 

bank  must  pay  the  tax,  while  that  of  that  "  every  person,  firm,  company,  or 

Ohio  only  said  that  it  might.     "But  corporation  owning  or.  possessing  or 

the  Ohio   statute,  by  the  remedies  it  having  the  care  or  management  of  any 

provides,  places  the  bank  in  a  condi-  railroad,  canal,  steamboat,   ship,  etc., 

tion  where  it  must  pay  the  tax  or  en-  engaged  or  employed  in  the  business 

counter  other  evils  of  a  character  which  of  transporting  passengers  or  property 

create  a  fight  to  avoid  them  by  insti-  for  hire,  or  in  transporting  the  mails  of 

tuting  legal  proceedings  to  ascertain  the  United  States,  should  be  subject  to 

the  extent  of  its  responsibilities  before  and  pay  a  duty  of  two  and  a  half  per 

it  does  the  acts  demanded  by  the  stat-  cent,  on  the  gross  receipts  of  such  rail- 

ute."    Cummings  v.  Nat.  Bank,  loi  U.  road,  canal,  steamboat,  ship,"  etc.,  was 

S.  153.  held  not  to  include  a  State  which  had 

'  Coite  V.  Soc.  for  Savings,  32  Conn,  the  exclusive  ownership  of  a  railroad, 

173,  Park,  J.,  dissenting.  the  income  of  which  formed  a  part  of 

'  Ins.  Co.  of  North  Am.  v.  Com.,  87  the  revenue  of  the  State  and  was  ap- 

Pa.  St.  173.  The  term  "  corporation,"  in  plied  toward  the  support  of  its  govern- 

the  act  of  Congress  of  June  30, 1864,  in  ment.    State  v.  Atkins,  35  Ga.  315. 
relation  to  internal  revenue,  declaring 
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commerce  is  asserted  are  in  their  nature  national  or 
admit  of  a  uniform  system,  such  as  the  transporting  of 
passengers  or  merchandise  through  a  State  or  from 
one  State  to  another,  they  require  the  exclusive  legis- 
lation of  Congress,  which  is  accordingly  directed  by 
the  Constitution  of  the  United  States.^     It  is  of  national 


1  Const,  of  U.  S.,  art.  i,  sec.  8.  The 
interstate  commerce  act  of  Congress, 
approved  February  4,  1887,  applies  to 
common  carriers  engaged  in  trans- 
porting passengers  or  property  by 
railroad,  or  partly  by  railroad  and 
partly  by  water,  including  in  the  term 
"  railroad  "  bridges  and  ferries,  under 
a  common  management,  for  a  continu- 
ous "carriage  or  shipment  from  one 
State  or  Territory  of  the  United  States 
or  the  District  of  Columbia  to  another 
State  or  Territory  of  the  United  States 
or  the  District  of  Columbia ;  or  from 
any  place  in  the  United  States  to  an 
adjacent  foreign  country ;  or  from  any 
place  in  the  United  States  through  a 
foreign  country  to  any  other  place  in 
the  United  States ;  and  also  to  the 
transportation  in  like  manner  of  prop- 
erty shipped  from  any  place  in  the 
United  States  to  a  foreign  country 
and  carried  from  such  place  to  a  port 
of  transhipment,  or  shipped  from  a 
foreign  country  to  any  place  in  the 
United  States,  and  carried  to  such 
place  from  a  port  of  entry  either  in 
the  United  States  or  an  adjacent  for- 
eign country."  All  charges  for  any 
service  in  transporting  passengers  or 
property,  or  for  receiving,  delivering, 
storage,  or  handling  property  under 
such  circumstances,  must  be  reason- 
able and  just.  If  any  common  carrier, 
subject  to  the  provisions  of  the  act, 
charges,  demands,  collects,  or  receives 
from  any  person  a  greater  or  less 
compensation  for  any  service  specified 
as  above  than  it  charges  or  receives 
from  any  other  person  for  doing  for 


him  a  like  and  contemporaneous  ser- 
vice in  the  transportation  of  a  like  kind 
of  traffic  under  substantially  similar 
circumstances  and  conditions,  he  will 
be  deemed  guilty  of  unjust  discrimina- 
tion. It  is  declared  unlawful  for  any 
common  carrier,  subject  to  the  provis- 
ions of  the  act,  "  to  make  or  give  any 
undue  or  unreasonable  preference  or 
advantage  to  any  particular  person, 
company,  firm,  corporation,  or  local- 
ity, or  any  particular  description  of 
traffic,  or  to  subject  any  particular 
person,  company,  firm,  corporation,  or 
locality,  or  any  particular  description 
of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  re- 
spect." Common  carriers,  subject  to 
the  provisions  of  the  act,  are  required 
to  afford,  according  to  their  respective 
powers,  all  reasonable,  proper,  and 
equal  facilities  for  the  interchange  of 
traffic  between  their  respective  lines, 
and  for  the  receiving,  forwarding,  and 
delivering  of  passengers  and  property 
to  and  from  their  several  lines  and 
those  connecting  with  them,  and  not 
to  discriminate  in  their  rates  and 
charges  between  such  connecting 
lines ;  but  this  is  not  to  be  construed 
as  requiring  any  such  common  carrier 
to  give  the  use  of  its  tracks  or  terminal 
facilities  to  another  carrier  engaged  in 
like  business.  It  is  declared  to  be  un- 
lawful for  any  common  carrier,  subject 
to  the  provisions  of  the  act,  to  charge 
or  receive  any  greater  compensation  in 
the  aggregate  for  the  transportation  of 
passengers  or  of  like  kind  of  property, 
under    substantially   similar    circum- 
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importance  that  there  should  be  a  singJe  regulating  power 
over  such  subjects ;  for  if  one  State  could  directly  tax  per- 
sons or  property  passing  through  it,  or  tax  them  indirectly 
by  levying  a  tax  upon  transportation,  every  other  State 
could  do  the  same,  and  thus  commercial  intercourse  be- 
tween States  remote  from  each  other,  would  be  seriously 
impeded,  if  not  destroyed.  Mr.  Hamilton,  in  The  Feder- 
alist^ in  speaking  of  the  evils  which  would  be  likely  to  re- 
sult from  permitting  the  several  States  to  impose  burthens 
on  goods  passing  in  the  course  of  trade  over  their  respect- 
ive territories,  said:  "The  interfering  and  unneighborly 
regulations  of  some  States,  contrary  to  the  true  spirit  of 
the  Union,  have  in  different  instances  given  just  cause  of 
umbrage  and  complaint  to  others ;  and  it  is  to  be  feared 
that  examples  of  this  nature,  if  not  restrained  by  a  national 
control,  would  be  multiplied  and  extended  till  they  became 
not  less  serious  causes  of  animosity  and  discord,  than  in- 
jurious impediments  to  the  intercourse  between  the  differ- 
ent parts  of  the  confederacy.  The  commerce  of  the  Ger- 
man empire  is  in  continual  trammels  from  the  multiplicity 
of  duties  which  the  several  princes  and  States  exact  upon 


stances  and  conditions,  for  a  shorter  sion  may  from  time  to  time  prescribe 

than   for  a  longer  distance  over  the  the  extent  to  which  such  designated 

same  line  in  the  same  direction,  the  common  carrier  may  be  relieved  from 

shorter    being    included    within    the  the  operation  of  this  provision  of  the 

longer  distance ;  but  this  is  not  to  be  act.     It  is  made  unlawful  for  any  com- 

construed  as  authorizing  any  common  mon  carrier,  subject  to  the  provisions 

carrier  within  the  terms  of  the  act  to  of  the  act,  to  enter  into  any  contract, 

charge  and  receive  as  great  compensa-  agreement,  or  combination  with  any 

tion  for  a  shorter  as  for  a  longer  dis-  other  common  carrier  for  the  pooling 

tance ;    provided,  however,  that  upon  of  freights  of  different  and  competing 

application    to    the    commission    ap-  railroads,  or  to  divide  between  them 

pointed  under  the   provisions   of   the  the  aggregate  or  net  proceeds  of  the 

act  such  common  carrier  may,  in  spe-  earnings  of  such  railroads  or  any  por- 

cial  cases,  after  investigation  by  the  tion  of  them ;  and  in  any  case  of  an 

commission,  be  authorized  to  charge  agreement  for  the  pooling  of  freights, 

less  for  longer  than   for  shorter  dis-  each  day  of  its  continuance  is  to  be 

tances  for  the  transportation  of  pas-  deemed  a  separate  offense, 
sengers  or  property,  and  the  commis-        '  No.  22. 
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the  merchandise  passing  through  their  territories ;  by 
means  of  which,  the  fine  streams  and  navigable  rivers  with 
which  Germany  is  so  happily  watered,  are  rendered  almost 
useless.  Though  the  genius  of  the  people  of  this  country 
might  never  permit  this  description  to  be  strictly  applicable 
to  us,  yet  we  may  reasonably  expect,  from  the  gradual  con- 
flicts of  State  regulations,  that  the  citizens  of  each  would 
at  length  come  to  be  considered  and  treated  by  the  others 
in  no  better  light  than  that  of  foreigners  and  aliens." 

A  tax  on  the  business  of  a  corporation  habitually  trans- 
porting passengers  and  commodities  from  State  to  State, 
the  tax  falling  on  the  business  in  proportion  to  the  num- 
ber of  passengers  and  the  weight  of  the  commodities  trans- 
ported, is  within  the  meaning  of  the  prohibitory  clause  of 
the  Constitution  of  the  United  States  with  reference  to  the 
power  of  Congress  to  regulate  commerce  among  the  sev- 
eral States.^     In  Almy  v.  California,*'  it  was  held  that  a  law 


'  >  Erie  R.R.  Co.  v.  State,  31  N.  J. 
531.  In  the  State  Freight  Tax,  15 
Wall.  232,  it  was  held  that  the  statute 
of  a  State  imposing  a  tax  upon  freight 
transported  from  points  without  the 
State  to  points  within  it,  or  from  points 
within  the  State  to  points  without  it, 
was  unconstitutional.  Swayne  and 
Davis,  JJ.,  dissented,  claiming  that  the 
tax  was  imposed  upon  the  business  of 
those  required  to  pay  it,  as  shown  by 
the  fact  that  no  discrimination  was 
made  between  freight  carried  wholly 
within  the  State,  and  that  brought  into 
or  carried  through  or  out  of  it. 

"  24  How.  169.  The  following  stat- 
ute of  New  York,  passed  May  31, 1 881, 
was  held  void  on  the  ground  that  such 
a  tax  was  a  regulation  of  commerce 
with  foreign  nations  confided  by  the 
Constitution  of  the  United  States  to  the 
exclusive  control  of  Congfress :  "  There 
shall  be  levied  and  collected  a  duty  of 
one  dollar  for  each  and  every  alien 
passenger  who  shall  come  by  vessel 
VOL.  II. — ^20 


from  a  foreign  port  to  the  port  of  New 
York  for  whom  a  tax  has  not  hereto- 
fore been  paid,  the  same  to  be  paid  to 
the  chamberlain  of  the  city  of  New 
York  by  the  master,  owner,  agent,  or 
consignee  of  every  such  vessel  within 
twenty-four  hours  after  the  entry  there- 
of into  the  port  of  New  York."  People 
v.  Compagnie  Gen.  Transatlantique, 
107  U.  S.  59.  In  Turner  v.  Maryland, 
107  U.  S.  38,  it  was  objected  that  a  law 
of  Maryland  was  a  regulation  of  com- 
merce and  unconstitutional,  because  it 
discriminated  between  the  State  buyer 
and  manufacturer  of  leaf  tobacco  and 
the  purchaser  who  bought  for  the  pur- 
pose of  transporting  the  tobacco  to 
another  State  or  to  a  foreign  country. 
It  was  enacted  (laws  of  Md.  of  1872, 
sec.  26)  that  no  tobacco  of  the  growth 
of  the  State  should  be  passed  or  ac- 
counted lawful  tobacco,  unless  it  was 
packed  in  hogsheads  of  a  specified 
size.  The  general  provision  of  the 
statute  was  to  the  effect  that  it  should 
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of  the  State  imposing  a  tax  upon  bills  of  lading  for  gold 
or  silver  transported  from  California  to  any  port  or  place 
without  the  State,  was  substantially  a  tax  upon  the  trans- 
portation itself,  and  therefore  unconstitutional.  In  Cran- 
dall  V.  Nevada,^  it  appearing  that  the  legislature  of  the 
State  had  enacted  that  there  should  be  levied  and  collected 
a  capitation  tax  of  one  dollar  upon  every  person  leaving 
the  State  by  any  railroad,  stage-coach,  or  other  vehicle  en- 
gaged or  employed  in  the  business  of  transporting  pas- 
sengers for  hire,  and  required  the  proprietors,  owners,  and 
corporations  so  engaged  to  make  monthly  reports  of  the 
number  of  persons  carried,  and  to  pay  the  tax,  it  was  ruled 
that,  though  required  to  be  paid  by  the  carriers,  it  was  a 
tax  upon  passengers  for  the  privilege  of  being  carried  out 
of  the  State,  and  not  a  tax  on  the  business  of  the  carriers. 
For  that  reason,  it  was  held  that  the  law  imposing  it  was 
invalid.  An  act  of  the  legislature  of  Pennsylvania  required 
the  officers  of  the  transportation  companies  of  the  State  to 
make  returns  to  the  auditor-general  of  the  number  of 
tons  of  freight  carried  over,  through,  or  upon  the  works  of 
such  companies  for  the  three  months  immediately  preced- 
ing the  first  days  of  January,  April,  July,  and  October  of 
each  year.  And  the  several  companies  were  required  at 
the  time  of  making  such  returns  to  pay  to  the  State  treas- 
urer, for  the  use  of  the  State,  certain  rates  of  tax  per  ton 


not  be  lawful  to  carry  out  of  the  State  ed  also  to  ascertain  that  it  was  grown 

in  hogsheads  any  tobacco  raised  in  the  in  the  State,  packed  where  grown,  and 

State  except  in  hogsheads  which  had  marked   as  required.     If   it    did    not 

beeh  Inspected,  passed,  and  marked,  answer  the  latter  requirements,  it  was 

agreeably  to  the  provisions  of  the  act.  to  be  further  inspected  as  to  quality.   It 

If  the  tobacco  was  grown  in  the  State  was  held  that  the  discrimination  which 

and  packed  in  the  county  or  neighbor-  favored  the  person  who  packed  the  to- 

hood  where  grown,  it  might  be  carried  bacco  for  exportation  in  the  county  or 

out  of  the   State  without   having  its  neighborhood  where  it  was  grown  as 

quality  inspected,  if  it  was  marked  in  against  other  exporters  was  lawful,  the 

the   manner   prescribed.     But  it  was  State  having  a  right  to  say  what  should 

still  necessary  that  it  should  be  inspect-  be  merchantable  tobacco, 

ed  in  all  other  particulars,  and  inspect-  '  6  Wall.  35, 
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on  each  ton  of  freight  carried.  In  an  action  by  the  State 
for  the  recovery  of  the  tax,  the  State  court  decided  that 
the  statute  was  valid  notwithstanding  it  imposed  a  tax  on 
freight  taken  up  within  the  State  and  carried  out  of  it,  or 
taken  up  without  the  State  and  brought  within  it.  But 
on  a  writ  of  error,  the  Supreme  Court  of  the  United  States 
held  the  act  unconstitutional  so  far  as  it  operated  to  tax 
interstate  commerce  ;  that  the  transportation  of  freight,  the 
subject  of  commerce,  was  a  constituent  of  commerce,  and  a 
tax  upon  freight  transported  from  State  to  State  a  regula- 
tion of  commerce  among  the  States.^  In  Maryland,  an  act 
imposed  a  tax  of  two  cents  a  ton  upon  all  coal  mined  in  the 
State  and  transported  by  any  of  the  ways  enumerated,  to 
any  point  in  the  State  or  elsewhere  for  sale.  By  the  regu- 
lar course  of  the  coal  trade  of  the  State,  much  the  larger 
portion  of  the  coal  mined  there  was  transported  without 
change  of  ownership  directly  from  the  mines  either  to 
points  beyond  the  State,  or  to  points  within  the  State  to 
be  shipped  for  markets  beyond  the  State  limits.  The  act 
imposing  the  tax  made,  however,  no  discrimination  between 
that  portion  of  the  coal  which  was -transported  to  places 
within  the  State  for  sale,  and  the  portion  transported  be- 
yond the  State  for  the  purpose  ;  all  of  the  coal  mined  in 
the  State,  and  transported,  whether  in  or  beyond  the  State, 
being  taxed  alike.  It  was  held  that,  with  respect  to  such 
portion  of  the  coal  as  was  transported  directly  from  the 
mines  to  places  or  markets  beyond  the  Hmits  of  the  State 
for  sale,  the  tax  was  an  interference  with,  and  a  restriction 
on,  interstate  commerce,  and  therefore  in  contravention  of 
the  Constitution  of  the  United  States.**  The  following  act 
was  held  inoperative  and  void  :  "  Every  person,  corpora- 
tion, or  association,  or  company  of  persons  not  a  corpora- 


'ReadingR.R.Co.v.  State,  15  Wall.        "State  v.  Cumberland  &  Pa.  R.R. 
232.    And  see  Osborne  v.  Mobile,  16    Co.,  40  Md.  22. 
Id.  479- 
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tion,  engaged,  or  that  may  hereafter  engage,  in  the  business 
of  transporting  or  carrying  passengers  by  steam  power, 
whether  on  land  or  water,  in,  through,  upon,  over,  or  across 
any  portion  of  this  State,  or  within  the  territorial  limits  of 
the  same,  shall  on  the  first  day  of  October  next,  and  there- 
after monthly  on  the  first  day  of  each  month,  or  within  five 
days  thereafter,  pay  into  the  hands  of  the  State  treasurer, 
for  the  use  of  the  State,  a  tax  at  and  after  the  rate  of  ten 
cents  for  every  passenger  so  transported  within  this  State 
during  the  month  then  just  ended.  In  case  there  be  in  the 
charter  of  any  corporation  liable  to  the  provisions  of  this 
act,  any  clause  or  provision  so  restricting  the  amount  of 
toll  to  be  charged  for  the  transportation  of  passengers,  as 
that  this  act  would,  according  to  the  present  rate  of  charges 
by  the  said  corporation,  operate  unjustly  against  it,  then  it 
is  hereby  declared  and  enacted  that  the  said  corporation 
shall  have  the  right  to  increase  the  said  toll  to  the  amount 
of  the  tax  herein  provided  for."  The  act  further  provided 
that  where  on  the  same  occasion  the  passenger  traveled 
over  several  connecting  roads  belonging  to  different  com- 
panies, only  one  tax  of  ten  cents  was  to  be  paid  for  travel- 
ing over  all  the  connecting  roads,  and  that  this  tax  was  to 
be  paid  by  the  company  upon  whose  road  the  journey 
began  ;  and  that  in  ascertaining  the  aggregate  amount  of 
the  tax  to  be  paid,  soldiers  or  sailors  of  the  United  States 
were  to  be  omitted  from  the  estimate  of  the  number  of 
passengers  carried.^  Where  a  party  having  purchased  corn 
from  various  persons  caused  it  to  be  removed  to  a  railroad 
station  and  there  put  in  cribs  temporarily  to  await  trans- 
portation beyond  the  State,  it  was  held  that  in  order 
to  exempt  the  property  from  taxation  there  must  be  a 
purpose  to  ship  as  soon  as  transportation  could  be  con- 
veniently obtained,  followed  by  actual  shipment  in  a  rea- 
sonable time."     The  gross  receipts   of  railroad   or  canal 

•  Clarke  v.  Phila.,  etc.,  R.R.  Co.,  4        =  Ogilvie  v.  Crawford  County,  2  Mc- 
Houst.  Del.  158.  Craiy,  148. 
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companies  after  they  have  reached  the  treasury  of  the  car- 
riers, though  they  may  have  been  derived  in  part  from 
transportation  of  freight  between  States,  are  legitimate  sub- 
jects of  taxation.^  The  State  of  Maryland  granted  to  a 
railroad  company  the  franchise  of  constructing  a  railroad 
from  Baltimore  to  Washington,  and  employing  thereon 
engines  and  cars  for  the  transportation  of  passengers  and 
merchandise,  and  charging  therefor  certain  rates  of  fare  for 
the  one  and  freight  for  the  other  ;  and  it  was  stipulated  that 
the  company  should,  at  the  end  of  every  six  months,  pay  to 
the  State  one-fifth  of  the  whole  amount  received  for  the 
transportation  of  passengers.  It  was  held  that  the  stipula- 
tion was  not  unconstitutional,  as  restricting  intercourse  and 
traffic  between  the  different  States. ** 


'  State  Tax  on  Railway  Gross  Re- 
ceipts, 15  Wall.  284.  Miller,  J.,  in  the 
course  of  a  dissenting  opinion,  said : 
"  It  is  conceded  that  railroads  may  be 
taxed  as  other  corporations  are  taxed 
on  their  capital  stock,  on  their  property 
real  and  personal,  and  in  any  other  way 
that  does  not  impose  necessarily  a  bur- 
den on  transportation  between  one 
State  and  another.  But  a  railroad  or 
canal  company  differs  from  corpora- 
tions for  banking,  insurance,  or  manu- 
facturing purposes,  in  this,  that  while 
their  business  is  only  remotely  or  inci- 
dentally connected  with  commerce,  the 
business  of  roads  and  canals,  namely, 
transportation  of  persons  and  property, 
is  itself  commerce.  So  much  of  said 
commerce  as  is  exclusively  within  the 
State  is  subject  to  its  regulations  by 
taxation  or  otherwise ;  but  that  which 
carries  goods  from  or  to  another  State, 
is  exempted  by  the  constitution  from 
its  control."  In  the  same  case. 
Strong,  J.,  said:  "The  States  have 
power  to  tax  the  real  and  personal 
estate  of  all  their  corporations,  includ- 
ing carrying  companies,  just  as  they 
may  tax  similar  property  when  belong- 


ing to  natural  persons  and  to  the  same 
extent.  Such  tax  may  be  laid  upon  a 
valuation,  or  may  be  an  excise  ;  and  in 
exacting  an  excise  tax  from  their  cor- 
porations, the  States  are  not  obliged  to 
impose  a  fixed  sum  upon  the  franchises 
or  upon  the  value  of  them,  but  they  may 
demand  a  graduated  contribution  pro- 
portioned either  to  the  value  of  the 
privileges  granted  to  the  extent  of  their 
exercise,  or  to  the  results  of  such  ex- 
ercise. But  a  tax  on  goods  and  com- 
modities transported  into  a  State  or 
out  of  it,  or  a  tax  upon  the  owner  of 
such  goods  for  the  right  thus  to  trans- 
port them,  being  a  regulation  of  inter- 
state commerce,  is  exclusively  within 
the  province  of  Congress." 

'  State  v.  Bait.  &  Ohio  R.R.  Co.,  34 
Md.  344 ;  affi'd  Railroad  Co.  v.  Mary- 
land, 21  Wall.  456.  "  The  State," 
said  the  court  in  the  foregoing  case, 
"  could  have  built  the  road  itself  and 
charged  any  rate  it  chose,  and  could 
thus  have  filled  the  coffers  of  its  treas- 
ury without  being  questioned  therefor. 
How  does  the  case  differ  in  a  constitu- 
tional point  of  view  when  it  authorizes 
its  private  citizens  to  build  the  road. 


3IO        TAXATION  OF  CORPORATE  PROPERTY.       §  25O 

A  State  tax  on  the  gross  amount  of  the  receipts  of  ex- 
press companies  doing  business  in  the  State,  excluding  col- 
lections for  transportation  belonging  to  railroad  and  other 
companies  domiciled  and  doing  business  beyond  the  limits 
of  the  State,  is  not  unconstitutional,  it  not  being  a  regula- 
tion of  commerce  among  the  States,  or  a  duty  on  imports 
or  exports.^  The  same  was  held  in  relation  to  a  license 
tax  upon  business  carried  on  by  an  express  company  in  the 
city  of  Mobile,  which  business  included  transportation  be- 
yond the  limits  of  the  State,  or  rather  the  making  of  con- 
tracts within  the  State  for  such  transportation  beyond  it ;  * 
and  also  as  to  a  tax  on  the  gross  receipts  of  a  telegraph 
company  for  the  preceding  year,  which  were  mostly  for 
messages  originating  or  terminating  out  of  the  State,  or 
chiefly  earned  on  the  company's  lines  outside  of  the  State.' 

The  telegraph  is  an  instrument  of  commerce,  and  tele- 
graph companies  are  subject  to  the  regulating  power  of 
Congress  in  respect  to  their  foreign  and  interstate  business. 
A  telegraph  company  occupies  the  same  relation  to  com- 
merce, as  a  carrier  of  messages,  that  a  railroad  company 
does  as  a  carrier  of  goods.  Both  companies  are  instru- 
ments of  commerce,  and  their  business  is  commerce.''     A 


and  reserves  for  its  own  use  a  portion  commerce  between  the  States.     Sucli 

of  the  earnings  ?    We  are  unable  to  an  imposition,  whether  relating  to  per- 

see  any  distinction   between  the  two  sons  or  goods,  we  have   decided   the 

cases.     If  the  State  as  a  consideration  States  cannot  make,  because  it  would 

of  the  franchise  had  stipulated  that  it  be  a  regulation  of  commerce  between 

should  have  all  the  passenger  money,  the  States  in  a  matter  in  which   uni- 

and  that  the  corporation  should  have  formity  is  essential  to  the  rights  of  all, 

only  the  freight  for  the  transportation  and  therefore   requiring  the  exclusive 

of  merchandise,   and   the   corporation  legislation  of  Congress."     Miller,  J., 

had  agreed  to  those  terms,  it  would  dissenting. 

have  been  the  same  thing.    It  is  simply  '  Southern  Express  Co.  v.  Hood,  15 

the  exercise  by  the  State  of  absolute  Rich.  66;  Walcott  v.  People,  17  Mich.  68. 

control  over  its  own  property  and  pre-  "  Osborne  v.  Mobile,  16  Wall.  479. 

rogatives.     The  exercise  of  power  on  '  Western  Union  Tel.  Co.  v.  Mayer, 

the  part  of  a  State  is  very  different  28  Ohio  St.  521. 

from  the  imposition  of  a  tax  or  duty  *  Pensacola    Tel.    Co.    v.    Western 

upon  the  movements  or  operations  of  Union  Tel.  Co.,  96  U.  S.  i. 
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tax  on  messages,  so  far  as  it  operates  on  private  messages 
sent  out  of  the  State,  is  a  regulation  of  foreign  and  inter- 
state commerce,  and  beyond  the  power  of  the  State.  As 
to  government  messages,  it  is  a  tax  by  the  State  on  the 
means  employed  by  the  government  of  the  United  States 
to  execute  its  constitutional  powers,  and  therefore  void.^ 

The  right  of  a  State  to  tax  a  ship  owned  by  one  of  her 
citizens,  and  having  its  situs  within  the  State,  although 
used  in  foreign  commerce  or  in  commerce  between  the 
States,  has  been  distinctly  recognized.  In  passenger  cases,^ 
McLean,  J.,  said  :  "  A  State  cannot  regulate  foreign  com- 
merce, but  it  may  do  many  things  which  more  or  less  affect 
it.  It  may  tax  a  ship  or  other  vessel  used  in  commerce, 
the  same  as  other  property  owned  by  its  citizens.  A  State 
may  tax  the  stages  in  which  the  mail  is  transported,  but 
this  does  not  regulate  the  conveyance  of  the  mail,  any 
more  than  taxing  a  ship  regulates  commerce,  and  yet  in 
both  instances  the  tax  on  the  property  in  some  degree 
affects  its  use."  In  Transportation  Co.  v.  Wheeling,^  the 
court  sustained  a  tax  levied  by  the  city  of  Wheeling  upon 
steamboats  used  in  navigating  the  Ohio  River  between  that 
city  and  places  on  both  sides  of  the  river  in  the  States  of 
West  Virginia  and  Ohio,  the  company  owning  the  boats 
having  its  principal  office  in  Wheeling. 

The  exaction  of  a  license  fee  is  an  ordinary  exercise  of 
the  police  power  by  municipal  corporations.  When,  there- 
fore, a  State  grants  to  a  city  the  power  to  license,  tax,  and 
regulate'  ferries,  the  city  may  impose  a  license  tax  on  the 
keepers  of  ferries,  although  their  boats  ply  between  land- 
ings lying  in  two  differenl^  States,  and  the  law  by  which 
this  exaction  is  authorized  will  not  be  held  to  be  a  regula- 
tion of  commerce.  Neither  does  the  section  of  the  Con- 
stitution of  the  United  States  which  prohibits  a  State  from 


'  Telegraph  Co.  v.  Texas,  105  U.  S.        '7  How.  283. 
460.  '  99  U.  S.  273. 
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laying  a  duty  of  tonnage,  protect  a  keeper  of  a  ferry  from 
a  license  tax  upon  his  boats.^  A  statute  of  a  State  pro- 
vided that  each  railroad  company  should,  in  the  month  of 
September  annually,  fix  its  rates  for  the  transportation  of 
passengers,  and  freight  of  different  kinds ;  that  it  should 
cause  a  printed  copy  of  such  rates  to  be  put  up  at  all  of  the 
stations  and  depots,  and  keep  a  copy  posted  during  the 
year  ;  and  that  a  failure  to  fulfil  these  requirements,  or  the 
charging  of  a  higher  rate  than  was  posted,  should  subject 
the  offending  company  to  the  payment  of  a  prescribed  pen- 
alty. It  was  held  not  a  regulation  of  commerce,  but  a 
police  regulation,  and  therefore  valid.** 

§  251.  Taxation  of  corporate  franchise. — There  is  a  differ- 
ence between  a  direct  tax  on  the  property  of  a  corporation 
and  a  franchise  tax  measured  by  its  earnings  which  repre- 
sent, proximately  at  least,  either  the  value  of  the  franchise 
granted,  or  the  extent  of  its  exercise.  The  distinction  has 
been  repeatedly  recognized  by  the  courts.*  A  round  sum, 
or  an  annual  charge,  with  or  without  reference  to  capital 
stock,  may  be  asked  by  a  legislature  for  a  franchise.  Such 
a  contract  is  a  limitation  upon  the  taxing  power  of  the 
legislature  making  it,  and  upon  succeeding  legislatures  to 
impose  any  further  tax  upon  the  franchise.*  There  is  an 
essential  difference  between  taxing  land  granted,  or  per- 
sonal property  sold,  by  the  State  to  an  individual,  and  tax- 
ing a  franchise  granted  by  the  State  to  a  corporation 
created  by  the  very  act  of  making  the  grant.  The  land 
and  chattels  are  things  corporeal,  having  an  existence  be- 
fore the  grant  or  sale,  and  continuing  to  exist  afterward  in 


•  Wiggins    Ferry    Co.   v.    East    St.  ^  Phila.     Contributionship,     etc.,    v. 

Louis,  107  U.  S.  365.     See  Fanning  v.  Com.,  98  Pa.  St.  48. 

Gregoire,    16   How.    524;   Conway   v.  ''Gordon  v.  Appeal  Tax   Court,   3 

Taylor,  i  Black.  603.  How.  133.    But  see  Baltimore  v.  Bait. 

"  Railroad  Co.  v.  Fuller,  17  W^all.  &  Ohio  R.R.  Co.,  6  Gill,  288. 
560.     See  Buffalo  &  Erie  R.R.  Co.,  3 
Brewst.  Pa.  386. 
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the  hands  of  the  grantee  or  vendee  and  his  assigns  inde- 
pendent of  such  grant  or  sale.  A  franchise,  unlike  land  or 
personal  chattels,  has  no  existence  until  it  is  called  into 
being  by  the  act  of  the  legislature  or  sovereign  power  of 
the  State  ;  and,  in  the  very  act  of  granting  it  to  a  corpora- 
tion created  for  the  purpose  of  taking  it,  a  contract  is 
formed  between  the  State  and  the  corporation  which 
neither  party  is  at  liberty  to  vary  without  the  consent  of 
the  other.^  When  the  charter  provides  that  the  corpora- 
tion shall  pay  a  yearly  tax  on  the  capital  stock  paid  in,  and 
that  no  further  or  other  tax  or  impost  shall  be  levied  or  as- 
sessed upon  the  corporation,  this  not  only  exempts  the  cor- 
poration from  the  taxation  of  its  franchises  or  privileges, 
but  from  all  other  taxation  to  which  its  property  in  com- 
mon with  that  of  individuals  would  have  been  subject 
without  such  special  exemption.^ 

The  amount  of  a  franchise  tax  upon  a  corporate  body 
may  be  graduated  or  measured  by  an  appraisal  of  the  whole, 
or  of  any  portion  of  the  corporate  property,  without  there- 
by making  it  a  property  tax.  Possessing  the  power  to  im- 
pose a  franchise  tax  to  any  amount  it  deems  proper,  the 
legislature  may  measure  the  amount  by  any  standard  it 
pleases.  It  may  fix  the  amount  at  a  specified  sum,  as  a  poll 
tax  is  imposed  upon  an  individual,  and  without  regard  to 
the  amount  of  business  the  corporation  does,  or  the  amount 
of  property  it  possesses,  or  it  may  graduate  and  measure 
the  amount  by  an  appraisal  of  the  whole  or  any  portion  of 
its  property,  or  by  the  amount  of  its  business.  The  legis- 
lature may  therefore  impose  a  franchise  tax  measured  by 
an  appraisal  of  that  portion  of  the  corporate  property  and 


'  Atty.  Genl.  v.  Bank  of  Charlotte,     Gray,  16  Id.  203  ;  Farrington  v.  Ten- 
4  Jones  Eq.  287  ;  Chesapeake  &  Ohio     nessee,  95  U.  S.  683. 
Canal  Co.  v.  Bait.  &  Ohio  R.R.  Co.,  4        '  State  v.  Berry,  2  Harr.  N.  J.  80  ; 
Gill  &  Johns.    I.    See   Pennsylvania    Gardner  v.  State,   i  Zab.  557;   State 
College  Cases,  13  Wall.  214;  Davis  v.     Bank  v.  People,  4    Scam.    111.    303; 

Johnson  v.  Com.,  7  Dana,  338. 
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franchises  which  will  otherwise  be  likely  to  escape  taxation, 
and  to  declare  that  this  tax  shall  be  in  lieu  of  all  taxes  upon 
the  shares,  although  if  the  tax  had  been  on  real  or  personal 
estate  it  would  have  been  invalid.^  In  Massachusetts,  the 
assessment  authorized  by  the  statute  of  1864,  ch.  208, 
sec.  5,  was  designed  to  be  in  the  nature  of  an  excise  or 
duty  on  the  franchise  or  privilege  of  each  of  the  corpora- 
tions designated,  to  be  estimated  and  measured  by  ascer- 
taining the  excess  of  the  market  value  of  the  capital  stock 
or  aggregate  of  the  shares  over  the  value  of  real  estate  and 
machinery  for  which  each  corporation  was  assessed  in  the 
town  or  city  in  which  it  was  established  and  carried  on  its 
business.  "  There  may  be  cases,  therefore,  where  a  corpo- 
ration may  be  possessed  of  no  personal  estate  whatever,  the 
whole  of  its  property  being  invested  in  real  estate  and  ma- 
chinery, and  yet  it  may  be  liable  to  assessment  under  the 
provisions  of  the  statute,  because  the  market  value  of  all 
its  shares  may  exceed  the  value  of  its  real  estate  and  ma- 
chinery ;  its  franchise  or  corporate  rights  and  privileges 
being  estimated  at  a  value  beyond  all  of  the  property  in  its 
possession,  as  shown  by  the  price  for  which  its  shares  are 
sold  in  the  market."^ 

As  the  excise  is  on  the  franchise  and  not  on  property 
of  the  corporation,  it  is  no  objection  that  a  portion  of  the 
personal  property  consists  of  United  States  bonds,  and  that 
some  of  the  stockholders  are  non-residents.*  Although, 
where  a  State  tax  is  laid  upon  the  property  of  an  individual 


'  State  V.  Maine  Centr.  R.R.  Co.,  74  ence  in  their  market  value.     Boston  & 

Me.  376.  Lowell  R.R.  Co.  v.  Com.,  100  Mass. 

''Com.  V.  Lowell  Gas  Light  Co.,  12  399. 

Allen,  75,  per  Bigelow,  C.J.     It  is  'Com.   v.   Hamilton  Manf.  Co.,   12 

the   aggregate   of   all  of    the    shares  Allen,  298.     See   Com.  v.  New  Eng- 

which  must  be  taken  as  the  value  of  land  Slate,  etc.,  Co.,  13  Id.  391 ;   Com. 

the  franchise  for  taxation ;  and  it  makes  v.  Cary  Improvement  Co.,  98  Mass.  19 ; 

no  difference  that,  by  reason  of  privi-  Com.  v.  Berkshire  Life  Ins.  Co.,  lb.  25 ; 

leges  more  or  less  permanently  attached  Hamilton     Co.    v.    Massachusetts     6 

to  some  of  the  shares,  there  is  a  diflfer-  Wall.  632. 
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or  a  corporation,  so  much  of  the  property  as  is  invested  in 
United  States  bonds  is  to  be  treated  for  the  purposes  of 
assessment  as  if  it  did  not  exist,  yet  this  rule  has  no  appli- 
cation to  an  assessment  upon  a  franchise  where  a  reference 
to  property  is  made  only  to  ascertain  the  value  of  the  thing 
assessed,  United  States  bonds  being  employed  by  the  cor- 
poration as  a  means  of  accomplishing  its  purposes.^  Where 
a  statute  of  Connecticut  provided  that  savings  banks  and 
societies  for  savings  should  pay  annually  to  the  State  treas- 
urer for  the  use  of  the  State,  a  sum  equal  to  three-fourths 
of  one  per  cent,  on  the  total  amount  of  deposits  in  such 
institution  on  the  first  day  of  July  in  each  year,  it  was  held 
that  as  the  tax  was  on  the  franchise  and  not  on  the  prop- 
erty, it  was  valid,  notwithstanding  a  part  of  the  deposits 
were  securities  of  the  United  States  which  were  exempt 
from  taxation.*  In  a  similar  case  in  Massachusetts  the 
court  said  :  "  It  appears  to  us  that  the  assessment  imposed 
by  the  provisions  of  the  statute  under  consideration  must 
be  regarded  as  an  excise  or  duty  on  the  privilege  or  fran- 
chise of  the  corporation,  and  not  as  a  direct  tax  on  money 

in  its  hands  belonging  to  depositors In  the  next 

place,  the  manner  in  which  the  amount  of  the  assessment  is 
to  be  ascertained,  clearly  indicates  that  the  tax  is  designed 
to  be  a  corporate  charge.  It  is  not  a  tax  levied  on  each 
deposit  at  a  certain  rate  in  proportion  to  its  amount,  but  is 
assessed  on  the  amount  of  all  the  deposits  in  the  bank,  as- 
certained and  fixed  by  the  average  sums  which  it  has  had 
in  its  hands  during  the  six  months  preceding  a  specific  day. 
It  is  the  extent  to  which  the  corporation  has  exercised  the 
franchise  conferred  on  it  by  law  of  receiving  deposits  during 
a  certain  period,  that  is  made  the  basis  on  which  to  estimate 
the  sum   which    is  to  be  paid  for  the  enjoj^nent  of  the 


'Monroe  Savings  Bank  v.  City   of        °  Society  for  Savings  v.  Coite,  6  Wall. 
Rochester,  37  N.  Y.  365.  S94. 
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privilege."  ^  An  act  provided  that  "  The  secretaries,  treas- 
urers, or  clerks  of  the  several  insurance  companies  chartered 
by  this  State,  and  conducted  in  whole  or  in  part  upon  the 
plan  of  mutual  insurance,  shall,  on  or  before  the  tenth  day 
of  October  in  each  year,  make  returns  and  statements  under 
oath  to  the  comptroller  of  public  accounts  of  the  total 
amount  of  cash  capital,  either  invested  or  on  deposit,  be- 
longing to  said  companies  respectively  on  the  first  day  of 
October  in  that  year,  being  the  proceeds  of  insurance  upon 
the  plan  of  mutual  insurance ;  and  it  shall  be  the  duty  of 
each  of  said  insurance  companies  to  pay  to  the  treasurer  of 
this  State,  for  the  use  of  the  State,  on  or  before  the  twen- 
tieth day  of  October  in  each  year,  a  sum  equal  to  one  per 
cent,  on  its  said  capital ;  the  same  to  be  in  lieu  of  all  other 
taxes  upon  such  capital,  except  any  and  all  real  estate  held 
by  such  company  over  and  above  what  may  be  necessary 
and  used  by  such  company  for  the  transaction  of  its  appro^ 
priate  business."  It  was  held  a  franchise  tax,  and  not  a 
property  tax,  and  that  it  was  therefore  valid  notwithstand- 
ing a  portion  of  the  cash  capital  was  invested  in  Federal 
securities.*  A  tax  complained  of  by  a  fire  insurance  com- 
pany was  levied  under  an  act  of  New  York,^  which,  after 
mentioning  the  corporations  subject  to  its  provisions,  con- 
tinued as  follows  :  "  Shall  be  subject  to  and  pay  a  tax  upon 
its  corporate  franchise  or  business  into  the  treasury  of  the 
State  annually,  to  be  computed  as  follows.  If  the  dividend 
or  dividends  made  or  declared  by  such  corporation,  joint 
stock  company,  or  association,  during  any  year  ending  with 
the  ist  day  of  November,  amount  to  six,  or  more  than  six, 
per  cent,  upon  the  par  value  of  the  capital  stock,  then  the 
tax  to  be  at  the  rate  of  one-quarter  mill  upon  the  capital 
stock  for  each  one  per  centum  of  dividends  so  made  and 


'Com.  V.  Five  Cents  Savings  Bank,  'Laws  of  N.  Y.   of  1880,  ch.   542, 

5  Allen,  428.  sec.  3,  amended  by  Laws  of  1881,  ch. 

^  Coite  V.  Com.  Mu.  Life  Ins.  Co.,  36  361. 
Conn.  512. 
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declared."  When  the  dividends  were  under  six  per  cent, 
another  method  of  computation  was  provided.  By  the 
same  act,  a  further  tax  of  eight-tenths  of  one  per  cent,  was 
to  be  paid  annually  into  the  State  treasury  by  fire  and 
marine  insurance  companies  upon  their  corporate  fran- 
chise and  business.  It  was  urged  in  behalf  of  the 
complainant,  that  because  the  act  directed  the  amount 
of  the  tax  to  be  arrived  at  in  a  particular  way,  that  is, 
by  requiring  payment  of  a  percentage  upon  declared 
dividends,  and  because  such  computation  might  be  based 
in  part  upon  interest  derivable  from  funds  invested  in 
United  States  bonds,  such  method  necessarily  invalidated 
the  tax  to  the  extent  of  dividends  accrued  from  the  capital 
so  invested.  It  was  held,  however,  that  the  act  imposed  a 
franchise  and  not  a  property  tax,  and  that  its  enactment 
constituted  a  lawful  exercise  of  legislative  power.^ 

§  252.  Assessment  upon  national  bank  shares. — The  word 
shares  used  in  the  act  of  Congress  in  reference  to  national 
banks  was  intended  to  be  understood  in  the  sense  of 
choses,  and  not  as  aliquot  parts  of  the  capital  stock  ;  to 
designate  the  separate  and  individual  property  of  the 
owners,  and  not  their  interest  in  the  common  property  of 
the  bank.  The  intention  was  to  subject  these  shares  to 
taxation  as  such  property  of  the  owner  at  their  value,  with- 
out any  deduction  on  account  of  the  franchise,  or  for  in- 
vestments of  the  capital  or  funds  of  the  bank  in  untaxable 
bonds  or  real  estate.*     Taxes  by  the  State  are  permitted  to 


'  People  V.  Home  Ins.  Co.,  32  N.  Y.  franchise  of   the  corporation.     State 

328.     The  constitutionality  of  a  State  Freight  Tax  Case,  15  Wall.  232. 

tax  is  to  be  determined,  not  by  the  form  ^  Frazer  v.  Seibern,  16  Ohio  St.  614 ; 

or  agency  through  which  it  is   to  be  First  Nat.  Bank  v.  Farwell,   10  Biss. 

collected,  but    by  the    subject    upon  270.     Capital  stock  has  never  been 

which  the  burden  is  laid.    Where  the  treated  as  real  property.    In  taxation 

ultimate  burden  rests  upon  the  prop-  it  stands  in  the  place  of  shares  of  stock, 

erty  of  a  corporation  invested  in  United  and  when  the  latter  are   taxed,  the 

States  securities,  it  is  unconstitutional ;  former  is  exempt.      Shares  of  stock 

but  otherwise  where  it  rests  upon  the  have  always  been  regarded  as  personal 
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be  imposed  wholly  irrespective  of  the  character  or  descrip- 
tion of  the  property  or  capital  of  the  bank,  and  this  whether 
the  shares  have  an  actual  value  above  or  below  the  nominal 
amount.^  It  is  within  the  constitutional  power  of  Con- 
gress to  establish  a  national  bank  in  any  State,  and  to  pro- 
vide that  its  shares  shall  have  such  a  local  nature  as  to  be 
exempt  from  taxation  by  other  States.*  The  equivalent 
taxation  necessary  to  justify  a  tax  upon  the  shares  in  na- 
tional banks  may  be  either  upon  the  shares  of  the  individual 
stockholders  in  the  State  banks  and  assessed  against  the 
stockholders,  or  it  may  be  upon  the  capital  of  the  bank  and 
assessed  against  the  bank  itself,  provided  only  that  it  be 
an  equivalent.  The  tax  against  the  owners  of  shares  in  the 
national  banks  must  not  exceed  that  imposed  in  some  form 
upon  the  State  banks  or  their  stockholders.^  The  restric- 
tion has  reference  to  the  rule  of  valuation  adopted  by  the 
State  in  assessing  taxes  on  the  shares,  as  well  as  to  the 
uniformity  of  percentage.*     National  bank  shares  may,  in 


property  in  the  same  manner  as  prom-  citizens  of  such  State,  and  that  the 
issory  notes  or  bonds.  Cooper  v.  Cor-  shares  of  any  national  banking  associa- 
bin,  105  111.  224 ;  Belleville  Nail  Co.  v.  tion  owned  by  non-residents  of  the 
People,  98  Id.  399.  See  Nevada  Bank  State  shall  be  taxed  in  the  city  or  town 
V.  Sedgwick,  104  U.  S.  1 1 1 .  where  the  bank  is  located,  and  not  else- 
Sec.  529  of  the  Revised  Statutes  of  where.  Nothing  herein  shall  be  cori- 
the  United  States,  amended  by  act  of  strued  to  exempt  the  real  property  of 
Congress  of  Feb.  10,  1S68,  ch.  7,  pro-  associations  from  either  State,  county, 
vides  that  "  Nothing  herein  shall  pre-  or  municipal  taxes,  to  the  same  extent 
vent  all  the  shares  in  any  association  according  to  its  real  value  as  other  real 
from  being  included  in  the  valuation  of  property  is  taxed."  See  Weaver  v. 
the  personal  property  of  the  owner  and  Weaver,  75  N.  Y.  30 ;  Mclver  v.  Rob- 
holder  of  such  shares  in  imposing  taxes  inson,  53  Ala.  456 ;  Kyle  v.  Fayette- 
by  authority  of  the  State  within  which  ville,  79  N.  C.  445  ;  Austin  v.  Boston, 
the  association  is   located.     But  tjie  96  Mass.  359. 

legislature   of  each  State  may  deter-  '  National  Bank  v.  Chicago,  3  Biss. 

mine  and  direct  the  manner  and  place  82. 

of  taxing  all  the   shares   of  national  ^  Flint  v.  Boston,  99  Mass.  141. 

banking  associations  located  within  the  °  Frazer  v.  Seibem,  supra. 

State,    subject    only   to   the    two    re-  ■■  People  v.  Weaver,  100  U.  S.  539. 

strictions  that  the  taxation  shall  not  be  See   People  v.   Dolan,  36   N.  Y.   59 ; 

at  a  greater  rate  than  is  assessed  upon  Evansville  Nat.  Bank  v.  Britton,  10 

other  capital  in  the  hands  of  individual  Biss.  503. 
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conformity  with  the  mode  of  assessment  adopted  by  the 
laws  of  the  State,  be  assessed  at  their  actual  or  market 
value,  although  it  exceeds  the  par  value.^  A  shareholder  is 
entitled  to  deduct  the  amount  of  his  debts  from  the  assessed 
value  of  his  shares  when  by  the  State  law  the  owners  of  other 
personal  property  can  deduct  their  debts  from  its  value. 
But  the  assessors  act  within  their  authority  until  duly  noti- 
fied by  a  stockholder  that  he  is  entitled  to  such  deduction.* 
The  assessor  should  make  the  assessment  for  taxes  on  na- 
tional bank  shares  against  the  shareholders  personally.  He 
has  no  right  to  collect  the  tax  by  selling  the  property  of 
the  bank,  or  the  shares  or  other  property  of  any  share- 
holder except  that  of  the  delinquent.^ 

§  253.  Assessment  upon  property  in  general.  —  Different 
modes  of  taxation  have  been  adopted  from  time  to  time 
in  different  States,  and  eveti  in  the  same  States  at  different 
periods  of  their  history.  Fixed  sums  are  in  some  instances 
required  to  be  annually  paid  into  the  treasury  of  the  State, 
and  in  others  a  prescribed  percentage  is  levied  on  the  stock, 
assets,  or  property  owned  or  held  by  the  corporation  ;  while 
in  others  the  siim  required  to  be  paid  is  left  to  be  ascer- 
tained by  the  amount  of  business  the  corporation  transacts 
within  a  definite  period.  The  design  of  the  latter  mode  is 
to  graduate  the  required  contribution  to  the  value  of  the 
privileges  granted  and  to  the  extent  of  their  exercise.*  The 
rule  of  taxation  is  just  when  based  upon  the  amount  of  cap- 


'  Hepburn  v.  School  Directors,  23  Mo.  500.    When  the  statute  of  a  State 

Wall.    480;     People    v.    Commrs.    of  exempts,  for  the  purposes  of  valuation, 

Taxes,  94  U.  S.  415;   67  N.  Y.  516;  assessment,   and    taxation,    from    the 

■69  Id.  91.  credits   of   an   individual    an   amount 

"Supervisors  v.   Stanley,  105  U.  6.  equal  to  his  3o«a  ^1^1?  and  unconditional 

305  ;  Albany  Exchange  Bank  v.  Wells,  indebtedness,  the  same  exemption  must 

18  Blatchf.  478;  Browne's  Nat.  Bank  be  made  from  the  ascertained  value  of 

Cas.  57 ;  People  v.  Weaver,  100  U.  S.  national  bank  stock.     Ruggles  v.  City 

539;  Nat.  Ex.  Bank  v.  Hills,  22  Alb.  of  Fond  du  Lac,  53  Wis.  436. 
L.  J.  451.    See  St.  Joseph  Bank  v.  St.        '  Society  for  Savings  v.  Coite,  6  Wall. 

Joseph,  46  Mich.  526.  594. 

a  First  Nat.  Bank  v.  Meredith,  44 
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ital  paid  in  or  secured  to  be  paid  in,  and,  after  deducting 
the  amount  actually  paid  out  for  real  estate,  to  assess  the 
remaining  capital  at  its  actual  value,  leaving  the  real  estate 
to  be  assessed  like  other  real  estate  upon  individuals  in  the 
town  or  ward  where  it  is  situated.^  "The  debts  of  a  com- 
pany may  be  considered  in  ascertaining  the  value  of  the 
capital  stock,  for  such  debts  must  be  paid  out  of  the  prop- 
erty of  the  company,  and  the  capital  stock  takes  its  value 
from  what  remains  of  the  property  after  the  payment  of 
such  debts.  Thus,  if  a  company  has  capital  stock  to  the 
amount  of  $1,000,000;  and  is  indebted  to  the  same  amount, 
and  has  property  of  the  value  of  only  $1,000,000,' the  stock 
of  the  company  would  be  worthless,  for  its  debts  would  re- 
quire the  entire  property  of  the  company  to  pay  them.  But 
if  the  stock  of  a  company  with  such  a  capital  should  be 
found  to  be  worth  fifty  cents  on  the  dollar,  then  the  prop- 
erty of  the  company  must  be  worth  $1,500,000  ;  for  in  that 
case  $506,000  worth  of  property  would  remain  after  the 
debts  had  been  paid,  and  this  would  be  applied  on  the  capi- 
tal stock,  and  would"  be  sufficient  to  pay  it  to  the  extent  of 
one-half  or  fifty  cents  on  each  dollar  of  the  stock.  Hencg 
the  true  value  of  the  stock  of  a  company  with  the  amouqt 
of  the  capital  must  represent  the  value  of  its  property."* 

Taxes  may  be  imposed  upon  a  corporation  as  an  entity 
existing  under  the  laws  of  the  State  as  well  as  upon  the 
corporate  stock  of  the  separate  property  ;  and  the  manner 
in  which  its  property  is  assessed,  and  the  rate  of  taxation, 
however  arbitrary  or  capricious,  are  matters  of  legislative 
discretion.     The  tax  may  be  proportioned  to  the  income 


'  People    V.    Assessors,    39    N.   Y.  the  commissioners  of  appeal,  aad  that 

81.  if  they  refused  to  correct  the  assess- 

^  State  V.  Housatonic  R.R.  Co.,  48  ment,  the  court  could  give  no  relief  un- 

Conn.   44.       In    New   Jersey   it  was  less  it  appeared  that  an  erroneous  prin- 

stated  by  the  Supreme  Court  that  the  ciple  was  acted  upon  in  mailing  the 

remedy  for  an  overvaluation  of  real  es-  assessment.     State  v.  Powers,  4  Zab. 

tate  by  the  assessor  of  taxes  was  with  406. 
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received,  as  well  as  to  the  value  of  the  franchise  granted  or 
the  property  possessed.^ 

A  State  may  give  shares  of  stock  held  by  stockholders  a 
special  value  or  particular  situs  for  purposes  of  taxation, 
and  may  provide  special  modes  for  the  collection  of  the  tax 
levied  thereon.  The  value  and  security  of  the  shares  may 
be  enhanced  by  the  investment  of  part  of  the  capital  stock 
of  the  corporation  in  real  property  in  another  State,  which 
will  not  be  subject  to  deduction  or  abatement  from  the 
value  of  the  shares.*^  Under  a  statute  providing  that  per- 
sonal property,  for  the  purposes  of  taxation,  shall  be  con- 
strued to  include  stock  in  corporations,  the  general  value  of 
the  shares  must  be  taxed  to  the  owners,  and  not  to  the  cor- 
poration.^ 


'  Delaware  Railroad  Tax  Case,  18 
Wall.  206.  In  New  Hampshire,  pre- 
vious to  the  year  1830,  toll  bridges 
were  not  taxed.  In  that  year  an  act 
was  passed  taxing  them,  together  with 
mills,  wharves,  and  ferries,  one-twelfth 
of  their  net  yearly  income,  after  deduct- 
ing the  cost  of  repairs ;  and  they  were 
to  be  taxed  to  the  owner  or  corporation 
— no  provision  having  been  made  for 
the  taxation  of  the  shares.  Props,  of 
Cornish  Bridge  v.  Richardson,  8  N.  H. 
207.  Water-power  for  mill  purposes 
which  is  not  used  is  not  a  distinct  sub- 
ject of  taxation.  It  is  a  capacity  of 
land  for  a  certain  mode  of  improve- 
ment which  cannot  be  taxed  inde- 
pendently of  the  land.  Where,  there- 
fore, a  river  divides  two  towns,  and  the 
water-power  is  used  to  propel  mills  lo- 
cated in  one  of  the  towns,  the  water- 
power  is  not  taxable  in  the  other  town. 
Boston  Manf.  Co.  v.  Newton,  22  Pick. 
22.  Capital  employed  in  manufactur- 
ing embraces  whatever  is  essential  to 
the  prosecution  of  the  business.  Gar- 
diner Cotton,  etc.,  Manf.  Co.  v.  Inhabs. 
of  Gardiner,  5  Me.  in.  In  New  York 
the  terms  "  personal  estate  "  and, "  per- 
VOL.  II. — 21 


sonal  property  "  in  the  statute  include 
stock  in  moneyed  corporations,  and 
also  such  portion  of  the  capital  of  in- 
corporated companies  liable  to  taxation 
on  their  capital  as  is  not  invested  in 
real  estate.  Rev.  Sts.  of  N.  Y.,  7th 
Ed.,  ch.  13,  p.  982.  A  joint  stock 
association,  which  is  a  corporation 
within  the  meaning  of  the  constitution 
of  the  State,  is  liable  to  taxation  on  its 
capital  like  other  corporations.'  Sand- 
ford  V.  Board  of  Supervisors  of  N.  Y., 
15  How.  Pr.  172;  Mu.  Ins.  Co.  V.  Su- 
pervisors of  Erie,  4  Comst.  444. 

''Am.  Coal  Cu.  v.  County  Commis- 
sioners, 59  Md.  185. 

'Boston  Water-Power  Co.  v.  Boston, 
9  Mete.  199.  A  statute  providing  that 
every  corporation  organized  under  a 
charter  or  under  general  statutes,  shall 
reserve  from  each  dividend  one-fifteenth 
part  of  the  portion  which  was  due  and 
payable  to  its  stockholders  residing  out 
of  the  State,  and  pay  the  same  as  a  tax 
or  excise  on  such  estate  or  commodity 
to  the  treasurer  of  the  State,  is  uncon- 
stitutional. Oliver  V.  Washington  Mills, 
II  Allen,  268.  The  gates,  shut-offs, 
cocks,   and    faucets    of   an    aqueduct 
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The  voluntary  payment  of  a  part  of  the  taxes  assessed 
will  not  affect  the  right  to  recover  the  amount  of  money 
paid  upon  an  illegal  assessment.  The  reason  of  the  rule 
arises  from  the  power  of  a  collector  of  taxes,  by  virtue  of 
his  warrant,  to  levy  directly  upon  the  property  or  person  of 
every  individual  whose  name  is  on  the  tax  list,  in  default 
of  payment  of  taxes,  which  may  be  regarded  as  compulsory. 
In  addition  to  the  sum  thus  paid,  the  party  will  be  entitled 
to  recover  interest  from  the  date  of  the  writ,  or  time  of 
demanding  payment  in  cases  where  there  was  no  protest  or 
denial  of  right  at  the  time  of  paying  such  taxes  ;  and  when 
paid  under  such  protest  or  denial  of  liability  to  pay  the 
same,  the  interest  will  be  added  from  the  time  of  paying 
the  taxes.^ 

§  254.  Assessment  in  the  case  of  banking  corporations. — 
Under  the  charter  of  a  bank  providing  that  a  tax  of  one 
per  cent,  per  annum  should  be  levied  on  all  shares,  except, 
those  held  by  the  State,  which  was  to  be  paid  to  the  State 
treasurer  by  the  president  or  cashier  of  the  bank  on  the  first 
day  of  October  in  each  year,  the  question  was  whether  the 
tax  was  payable  by  the  corporation  out  of  the  common 
fund,  the  number  of  private  shares  being  the  measure  of 


corporation,  the  water  being  passed  floating  barges,  boarded  over  and  kept 
through  chambers  and  passages  pro-  in  their  places  by  chain  cables  fastened 
vided  with  filters  and  screens,  are  not  to  anchors  sunk  in  the  bed  of  the  river, 
taxable  as  machinery.  Dudley  v.  Ja-  the  barges  being  connected  by  wooden 
maica  Aqueduct  Corp.,  100  Mass.  183.  bridges.  Both  bridges  and  barges  rose 
Under  an  act  giving  trustees  power  to  and  fell  with  the  tide.  It  was  held  that 
lay  rates  upon  persons  holding  or  en-  the  rate  was  not  laid  on  the  barges  as 
joying  any  tenements,  land,  building,  distinguished  from  the  land,  but  upon 
ground,  hereditaments,  or  premises  in  the  landing-place  and  premises  together 
the  district,  the  material  words  by  which  with  the  barges  by  which  the  enjoyment 
a  joint  stock  steamboat  company  was  of  the  land  was  rendered  more  profit- 
rated,  were  "tenement,  land,  landing-  able,  and  that  the  rate  was  therefore 
place,  and  premises,  barge  or  barges,  valid.  Regina  v.  Leith,  21  L.  J.  N.  S. 
lying  upon,  fixed  to,  or  connected  with  119  ;  10  Eng.  L.  &  Eq.  370. 
the  same  tenement,  land,  landing-place,  '  Boston  &  Sandwich  Glass  Co.  v. 
or  premises."  The  pier  where  pas-  City  of  Boston,  4  Mete.  181. 
sengers  embarked  consisted  of  three 
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the  tax  ;  or  whether  it  was  payable  out  of  the  private  shares 
only,  so  as  to  make  each  stockholder  severally  contribute 
annually  to  the  public  treasury  one  dollar  for  each  share. 
It  was  held  that  the  tax  was  payable  out  of  the  common 
fund  in  the  hands  of  the  officers  as  such,  whether  those  funds 
consisted  of  capital  or  profits.^  It  was  held  that  an  in- 
dividual banker  doing  business  under  the  general  banking 
laws  of  the  State  of  New  York,  who  assumed  a  special 
name  by  which  his  business  as  banker  was  characterized  and 
known,  might  be  assessed  by  that  name  ;  that  the  warrant 
for  the  collection  of  the  tax  issued  against  such  name  might 
be  levied  upon  the  money  used  in  the  business  of  such 
banker ;  and  that  the  owner  could  not  be  permitted,  as 
against  the  officer  levying  on  the  property  of  the  bank,  to 
claim  that  the  bank  was  not  a  lawful  corporation.  The 
case  was  an  action  for  the  unlawful  taking  of  bank  bills  and 
coin  alleged  to  be  the  property  of  the  plaintiff,  under  a  war- 
rant for  the  collection  of  taxes.  The  warrant  on  its  face 
was  against  "The  Pratt  Bank."  It  was  proved  that  a  bank- 
ing office  was  kept  by  the  plaintiff  in  the  city  of  Buffalo  ; 
that  over  such  office  was  a  sign  with  the  words  "  Pratt  Bank 
of  Buffalo  ";  that  the  banking  business  was  carried  on  in 
the  name  of  "  The  Pratt  Bank  ";  that  the  bills  issued,  though 
signed  by  the  plaintiff  as  banker,  were  issued  in  the  name 
of  "  The  Pratt  Bank  of  Buffalo  ";  that  the  returns  to  the 
banking  department  of  the  State  were  made  by  the  plaintiff 
in  the  name  of  "  The  Pratt  Bank  of  Buffalo,"  the  plaintiff 
verifying  the  same  as  president  of  that  institution  ;  that  be- 
fore the  assessment  was  made,  he  had  served  on  the  assess- 
ors a  notice,  dated  at  the  Pratt  Bank,  stating  that  "  the 
capital  stock  of  the  bank,  after  deducting  real  estate  located 
in  Buffalo,"  was  a  specified  sum,  which  notice  was  subscribed 
and  verified  by  him  as  "President  of  Pratt  Bank";  that 
the  assessors  assuming  the  bank  to  be  a  corporation,  so 


'  State  V.  Bank  of  Newbem,  i  Dev.  &  Batt.  Eq.  216. 
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designated  it  in  their  roll  by  the  name  given  it  by  its  owner  ; 
that  the  tax  was  imposed  in  the  game  name ;  and  that  the 
warrant  to  the  officer,  in  all  other  respects  in  due  form  of 
law,  was  issued  against  the  Pratt  Bank,  as  though  it  were 
a  corporation.^ 

§  255.  Assessment  of  railroad  property. — For  the  purposes 
of  taxation,  property  should  be  assessed  at  its  present  value. 
In  the  case  of  a  railroad  and  other  similar  property  designed 
not  only  for  the  profit  of  the  owners,  but  for  the  accommo- 
dation of  the  public,  the  inquiry  should  be,  what  is  the  prop- 
erty worth  to  be  used  for  the  purposes  for  which  it  is  con- 
structed, and  not  for  any  other  purpose  to  which  it  might 
be  applied  or  converted,  or  for  which  it  might  be  used.  If 
the  property  is  devoted  to  the  use  for  which  it  is  designed, 
and  is  in  a  condition  to  produce  its  maximum  income,  an 
important  element  for  ascertaining  its  present  value  is  its 
net  profits.  In  connection  with  this  would  be  the  inquiry, 
what  would  prudent  men  give  for  the  property  as  a  per- 
manent investment  with  a  view  to  present  and  future  in- 
come.^ "  We  can  conceive,"  said  the  Supreme  Court  of 
Tennessee,  "of  no  better  criterion  by  which  its  value  can  be 
ascertained,  than  first  the  value  of  its  structure,  superstruc- 
ture, and  properties,  and  then  the  profits  which  may  inure 

to  its  owners  in  its  operation If  it  be  an  interstate 

railroad,  as  in  this  case,  we  know  of  no  better  plan  to  fix 
the  taxable  value  of  that  portion  lying  in  this  State,  than  to 
ascertain  what  proportion  the  latter  bears  to  the  whole."' 


'  Patchin    v.    Ritter,    27    Barb.  34.  losses  of  capital  in  the  course  of  the 

Under  the  general  banking  law  of  New  business   of  the  company.     To   have 

York,  the  tax  was  to  be  levied  upon  the  ascertained  the  exact  amount  of  capital 

amount  of  the  capital  stock  of  the  cor-  at  the  time  of  making  the  assessment 

poration  paid  in  and  secured  to  be  paid  would  often  have  been  difficult,  if  not  im- 

in  after  deducting  the  amount  expend-  practicable.  People  v.  Niagara,  4  Hill,  20. 

ed  for  its  real  estate  (which  was  taxed  "  State  v.  111.  Cent.  R.R.  Co.,  27  111. 

separately),  and  the  stock  owned  by  the  64.     See  State  Railroad  Tax  Cases,  92 

State  and  by  incorporated  literary  and  U.S.  575. 

charitable  institutions.     No   attention  '  Louisville,  etc.,   R.R.   Co.   v.   The 

was  paid  either  to   accumulations  or  State,  8  Heisk.  663. 
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In  an  early  case  in  Illinois,  it  was  held  that  the  portion  of 
a  railroad  which  lay  within  a  county  was  taxable  there,  and 
the  valuation  must  be  of  that  specific  part  of  it  situated  in 
such  county  without  reference  to  the  whole  road.^  Where, 
however,  the  real  property  belonging  to  a  railroad  company 
consisted  of  a  strip  of  land  a  few  rods  in  width  upon  which 
the  railroad  track  was  located,  with  the  necessary  stations, 
buildings,  etc.,  it  was  decided  that  the  land  should  not  be 
assessed  as  an  isolated  piece  of  property,  but  as  a  part  of 
the  whole  railroad,  and  its  value  be  estimated  in  connection 
with  its  position,  and  the  business  and  profits  derived  from 
it.*  So  in  People  v.  Fredericks,^  it  was  held  that  the  real 
estate  of  railroad  companies  should  be  assessed  at  its  value 
for  the  purposes  to  which  it  had  been  adapted,  and  that  the 
assessors  were  not  bound  to  consider  it  mere  land  and 
superstructure  isolated  from  other  parts  of  the  road.  In 
an  earlier  case  in  the  same  State,  the  court  said  it  was  the 
duty  of  the  assessors  to  estimate  the  property  of  a  railroad 
company  at  its  full  and  true  value,  arrd  that  in  ascertaining 
this  value  the  superstructure  and  fixtures,  and  everything 
annexed  to  the  land,  were  to  be  taken  into  account ;  but  that 
whether  the  business  of  the  road  was  productive  or  unpro- 
ductive were  questions  with  which  the  assessors  had  nothing 
to  do.  They  were  simply  to  ascertain  the  value  of  the  land 
and  of  the  erections  and  fixtures  thereon,  irrespective  of 
the  consideration  whether  the  road  was  well  or  ill  managed, 
or  whether  it  was  profitable  to  the  stockholders  or  other- 
wise.*    The    charters   of   certain    railroad    companies    au- 


'  Sangamon,  etc.,  R.R.  Co.  v.  Mor-  Id.  93.     As  to  the  taxation  of  the  capi- 

gan,  14  III.  163.  tal  stock  of  a   railroad  company,  see 

2  People  V.  Barker,  Am.  R.R.  Rep.  Mohawk,  etc.,  R.R.  Co.,  4  Paige  Ch. 

149 ;  48  N.  Y.  70.  384.   Land  cannot  be  assessed  as  "  rail- 

'48  Barb.  173.  road  track"  and  also  as  town  and  city 

*  Albany,  etc.,  R.R.  Co.  v.  Town  of  lots.     Chicago  &  Northwestern   R.R. 

Canaan,  16  Barb.  244.    See  Swift  v.  Co.  v.  Miller,  72  111.  144.    When  the 

Poughkeepsie,  37  N.  Y.  511  ;   Buffalo,  land  in  respect  to  which  the  assess- 

etc,  R.R.  Co.  V.  Supervisors,  etc.,  48  raent  is  made  is  sufficiently  described. 
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thorized  them  "  to  purchase  and  hold  all  real  estate  that  may 
be  necessary  and  proper  for  the  purpose  of  laying,  building, 
and  sustaining  said  railroads,  and  the  said  railroads,  and  the 
appurtenances  of  the  same,  shall  not  be  taxed  higher  than 
one-half  of  one  per  cent,  upon  their  annual  net  income,  and 
no  municipal  or  other  corporation  shall  have  power  to  tax 
the  stock  of  said  companies  within  the  jurisdiction  of  said 
corporation  in  the  ratio  of  taxation  of  like  property."  It 
was  held  that  all  the  property  of  these  companies  which 
was  necessary  and  proper  for  the  laying,  building,  and  sus- 
taining their  respective  railroads,  constituted  a  part  of  the 
capital  stock  of  the  companies,  and  was  not  liable  to  be 
taxed  in  any  other  manner  than  that  specified  ;  but  that  any 
other  property  owned  by  such  companies  not  necessary  and 
proper  for  the  laying,  building,  and  sustaining  said  railroads, 
and  not  necessarily  appertaining  to  them  for  that  purpose, 
might  be  taxed  by  the  county,  or  other  corporation,  the 
same  as  similar  property.^ 

Railroad  mortgages  which  are  liens  on  the  road,  and  take 
precedence  of  the  shares  of  the  stockholder,  may  or  not 
extinguish  the  value  of  his  shares.  They  must  in  any  event 
affect  the  value  of  the  exact  amount  of  the  aggregate  debts. 
When,  therefore,  the  current  cash  value  of  the  whole  funded 
debt,  and  the  current  cash  value  of  the  entire  number  of 
shares,  have  been  ascertained,  the  true  value  of  the  road  has 
been  arrived  at,  its  property,  its  capital  stock,  and  its  fran- 
chises ;  and  this  would  furnish  a  fair  basement  of  assess- 
ment.^ 

an  accidental  misnomer  by  the  intro-  are  the  property  of  the  holders,  not  of 
duction  of  a  word  into  the  name  of  the  the  obligor.  So  fax  as  they  are  held  by 
corporation  is  no  objection.  Worces-  non-residentsoftheState  they  are  prop- 
ter Agr.  Soc.  V.  Worcester,  11 6  Mass.  erty  beyond  the  jurisdiction  of  the 
189.  State,  although  secured  by  a  mortgage 

'The  Ordinary,  etc.,  Cent.  R.R., etc.,  upon   property  situated  in   the  State, 

Co.,  40  Ga.  646.     See  Mobile  &  Ohio  and  a  law  which  interferes  between  the 

R.R.  Co.  V.  Moseley,  52  Miss.  127.  company   and    a    non-resident   bond- 

'  State  R.R.  Tax  Cases,  92  U.  S.  575.  holder,  and  under  the  pretence  of  levy- 
Bonds  issued  by  a  railroad  company  ing  a  tax,  directs  the  company  to  with- 
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The  statutes  of  Connecticut,  for  the  purpose  of  taxation, 
take  the  market  value  of  the  stock  of  railroad  companies  as 
its  true  value.  The  market  value  of  such  stock  usually 
differs  but  little  from  its  real  value,  and  there  is  probably 
no  convenient  mode  by  which  a  more  accurate  valuation  of 
the  stock  could  be  made.^  The  act  incorporating  a  railroad 
company  authorized  it  to  procure,  purchase,  and  hold  in 
fee  simple,  improve  and  use  for  all  purposes  of  business  to 
be  transacted  on  the  road,  or  by  means  of  the  company, 
lands,  or  other  real  estate,  and  to  manage  and  dispose  of 
the  same  ;  and  that  the  capital  stock  of  the  company  should 
consist  of  three  hundred  thousand  dollars,  divided  into 
shares  of  one  hundred  dollars  each,  to  be  held  and  regarded 
as  personal  estate.  It  was  determined  that  the  property  of 
the  company  was  not  subject  to  taxation  otherwise  than  as 
personal  estate.^ 

When  a  railroad  company  is  formed  by  a  consolidation 
forming  a  continuous  line,  a  State  cannot  tax  the  gross  earn- 
ings of  all  the  roads.  Such  a  tax  would  be  illegal,  not  only 
because  not  levied  by  any  rule  of  equality  as  between  the 
companies,  and  unjust  from  its  disproportion  to  other  rail- 
road taxes,  but  it  would  be  in  excess  of  State  power.  "  No 
State  can  have  any  authority  to  take  advantage  of  the  fact 
that  a  portion  of  a  railroad  is  within  its  limits  to  draw 
within  its  taxing  power  all  the  road  or  all  its  business.  As 
well  might  it  take  advantage  of  the  temporary  presence  of 
a  non-resident  within  its  limits  to  compel  him  to  pay  taxes 
on  his  homestead  in  another  State,  or  on  his  business  not 


hold  a  portion  of  the  stipulated  interest  taxed  as  the  property  of  the  bank,  it 

and  pay  it  over  to  the  State,  impairs  was  held  illegal,  the  pledgor  being  the 

the  obligation  of  the  contract  between  owner  of  the  property  pledged.    Wal- 

the  parties.    State  Tax   on   Foreign-  tham    Bank    v.   Waltham,   10  Mete. 

held  Bonds,    15  Wall.   300.     Where  334. 

shares  in  a  railroad  company  pledged  '  State  v.-  Housatonic  R.R.  Co.,  48 

to  a  bank  as  collateral  security  for  the  Conn.  44. 

payment  of  a  promissory  note  given  'Bangor, etc.,  R.R,  Co.  v.  Harris,  21 

to  the  bank  for  money  loaned,  were  Me.  533. 
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carried  on  under  the  protection  of  its  laws."^  In  Connec- 
ticut, under  a  statute  providing  that  where  only  a  part  of 
a  raih'oad  lay  in  the  State  the  company  owning  such  road 
should  pay  one  per  cent,  on  such  proportion  of  the  valua- 
tion as  the  length  of  its  road  lying  in  the  State  bore  to  the 
entire  length  of  the  road,  it  was  held  that  a  perpetual  lease 
by  a  Connecticut  railroad  company  of  two  Massachusetts 
railroads  forming  a  continuous  line,  was  not  to  be  regarded 
as  the  owning  of  the  Massachusetts  roads,  and  that  the 
Connecticut  company  was  not  entitled  to  a  deduction  from 
the  valuation  of  its  property  on  account  of  them.* 

Some  of  the  duties  of  assessors  are  judicial  in  their 
nature,  and  as  to  these,  when  acting  within  the  scope  of 
their  authority,  they  are  protected  to  the  same  extent  as 
other  judicial  officers.  But  as  they  are  subordinate  officers 
possessing  no  authority  except  such  as  is  conferred  by 
statute,  they  must  see  that  they  act  within  the  power  com- 
mitted to  them.  When  in  a  given  case  they  have  no 
power  to  act,  either  as  to  person  or  property,  their  acts  are 
void ;  and  it  is  the  same  when  their  right  to  act  depends 
upon  the  existence  of  some  fact  which  they  erroneously  de- 
termine to  exist.  So  in  performing  a  ministerial  duty, 
their  acts  are  void  if  not  in  accordance  with  law.  But 
when  they  have  jurisdiction  of  the  person  and  subject  mat- 
ter, if  they  err  in  the  exercise  of  it,  they  are  protected.^ 

'  State   Treasurer    v.   Auditor-Gen-  should  not  vest  in  tlie  railroad  company 

eral,  46  Mich.  224,  per  Cooley,  J.  the  fee  of  the  land  described,  nor  the 

'  State  V.  Housatonic  R.R.  Co.,  48  right  to  occupy  the  same  for  any  pur- 
Conn.  44.  In  New  York  a  railroad  poses  other  than  what  might  be  neces- 
company  acquired  its  right  and  title  to  sary  for  the  construction,  occupancy, 
land  under  a  statute  by  which  it  was  and  maintenance  of  the  road.  It  was 
made  lawful  for  any  railroad  company  held  that  the  land  was  owned  by  the 
to  contract  with  the  chiefs  of  any  company  within  the  contemplation  of 
nation  of  Indians  over  whose  land  it  the  revised  statutes  touching  taxation, 
might  be  necessary  to  construct  a  rail-  and  was  liable  to  be  assessed  as  prop- 
road  for  the  right  to  make  its  road  erty  of  the  company.  People  v.  Beards- 
upon  such  land.  There  was  no  limi-  ley,  52  Barb.  105. 
tation  of  time  in  the  contract.  It  was  ^  Nat.  Bank  v.  Elmira,  53  N.  Y.  49. 
provided,  however,  that  the  contract  It  was  held  in  New  York  that  the  roll- 
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§  256.  Taxation  must  be  equal.— The  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States  in  declaring 
that  no  State  shall  deny  to  any  person  within  its  jurisdic- 
tion thfe  equal  protection  of  the  laws,  imposes  a  limitation 
upon  the  exercise  of  all  the  powers  of  the  State  which  can 
touch  the  individual  or  his  property,  including  among  them 
that  of  taxation.  The  constitutions  of  several  of  the 
States  require  "equality  and  uniformity"  in  the  taxation 
of  property,  which  is  held  to  mean  that  taxes  must  be 
levied  according  to  some  fixed  rate  or  rule  of  apportion- 
ment, so  that  all  persons  shall  pay  the  like  amount  upon 
similar  kinds  of  property  of  the  same  value.^  To  compel 
the  payment  of  money  or  property  to  the  use  of  the  pub- 
lic without  reference  to  any  common  ratio,  and  without  re- 
quiring the  sum  paid  by  one  piece  or  kind  of  property,  or 
by  one  person,  to  bear  any  relation  whatever  to  that  paid 
by  another,  would  be  a  forced  contribution,  not  a  tax,  duty, 
or  impost,  within  the  sense  of  these  terms  as  applied  to  the 
exercise  of  powers  by  any  enlightened  or  responsible  gov- 
ernment.* Such  a  power  would  not  be  that  of  taxation, 
but  of  eminent  domain.  A  tax  upon  the  persons  or  prop- 
erty of  A.,  B.,  and  C,  individually,  whether  designated  by 
name  or  in  any  other  way,  which  is  in  excess  of  an  equal 
apportionment  among  the  persons  or  property  of  the  class 


ing  stock  of  a  railroad  company  is  per-  Wisconsin  makes  the  rolling  stock  of 

sonal  property,  and  as  such  is  liable  to  a  railroad  company  a  fixture  for  certain 

be  seized  and  sold  for  the  collection  of  purposes,  if  the  treasurer  of  a  borough 

a  tax  against  the  company ;  that  a  col-  seizes   such   property   for  taxes  with- 

lector's  warrant  overrides  a  title  ac-  out   authority,   he    will    be    liable    to 

quired  by  purchase  upon  the  foreclosure  an    action    of    trespass.      The    legal 

of  a  mortgage  given  to  secure  the  bonds  remedy  in  such  case  being  adequate,  a 

of  the   company,  and    all  equities   of  court  of  equity  will  not  interfere  by  in- 

third  persons  in  the  property ;  and  that  junction.     Chicago,  etc.,   R.R.  Co.  v. 

the  question  was  not  affected  by  the  Borough  of  Fort  Edward,  21  Wis.  44. 

mode  of  propelling  the  cars,  whether  See   Taylor's    Sts.   of  Wis.,   p.    1048, 

by  steam,  horse,  or  any  other  power,  sec.  53. 

Randall  v.  Elwell,  52  N.  Y.  521.     See  '  Railroad  Tax  Case,  8  Sawyer,  238* 

Hoyle  V.  Plattsburgh  Ins.  Co.,  54  Id.  *  Woodbridge  v.    Detroit,  8   Mich. 

314.     Notwithstanding  the  statute  of  301. 


330,        TAXATION  OF  CORPORATE  PROPERTY.       §  256 

of  persons  or  kind  of  property  subject  to  the  taxation,. is, 
to  the  extent  of  such  excess,  the  taking  of  private  property 
for  public  use  without  compensation.  The  process  is  one 
of  confiscation,  and  not  of  taxation.* 

When  a  rule  or  system  of  valuation  is  adopted  by  those 
whose  duty  it  is  to  make  the  assessment  which  is  designed 
to  operate  unequally,  and  to  violate  a  fundamental  principle 
of  the  constitution,  and  when  this  rule  is  applied  not  solely 
to  an  individual,  but  to  a  class  of  persons  or  corporations, 
equity  may  interfere  to  restrain  the  operation  of  the  uncon- 
stitutional exercise  of  power.*  Taxing  by  a  uniform  rule 
requires  uniformity  not  only  in  the  rate  of  taxation,  but 
also  uniformity  in  the  mode  of  the  assessment  upon  the 
taxable  valuation.  The  uniformity  must  be  coextensive 
with  the  territory  to  which  it  applies,  and  embrace  all 
property  subject  to  taxation.^  Practically,  it  is  impossible 
to  secure  exact  equality  or  proportion  in  the  imposition  of 
taxes,  or  distribution  of  public  burdens  requiring  taxation. 
The  test  in  all  legislative  enactments  affecting  taxation  is, 
that  their  aim  be  toward  that  result,  by  approximation  at 
least.*     Although  the   State   may  elect  to  tax  either  the 


'  State  V.  Township  of  Readington,  a  tax  upon  a  body  of  individuals  select- 

36  N.  J.  70.  ed  out  of  a  general  class  without  ap- 

'  Cummings  v.  National  Bank,   loi  portionment  or  equality    as    between 

U.  S.  153.  theip  and  the  general  class,  or  as  be- 

'  Exchange   Bank  of   Columbus  v.  tween  themselves,  and  without  giving 

Jlines,  3  Ohio  St.  15.     A  tax  is  equal  them   an   opportunity  to   be   heard,  is 

and  uniform  which  reaches  and  bears  void.     Alb.   Nat.  Bank  v.   Maher,    ig 

with  the  like  burden  upon  all  the  prop-  Blatchf.  175  ;  s.  C.  20  Id.  341. 

^ty  within  the  given  district.     It  does  *  Cheshire  v.  County  Commrs.,  118 

this,  when  the  valuation  of  each  parcel  Mass.   386.      In    Massachusetts,    the 

is  ascertained  in  the  same  mode,  and  statute  of  1872,  ch.  306,  requires  that 

when  it  is  subject  to  the  same  rate  of  a,ll  taxes  levied  under  its  authority  bq 

taxation  as  other  property  within  the  "  proportional    and    reasonable,"   and 

district.    The  benefits  derived  or  to  be  forbids  their  imposition  upon  one  clas? 

derived   from  the   expenditure  of  the  of  persons  or  property   at  a  different 

tax  cannot  be  taken  into  the  account,  rate    from    that  which  is    applied    to 

People  V,  Whyler,  41    Cal.   351.     See  other  classes,  whether  that  discrimina- 

Emery  v.  San  Francisco  Gas   Co.,  28  tion  is  effected  directly  in  the  assess- 

Id.  345.     The  legislative  assessment  of  ment,  or  indirectly  through  arbitrary 
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capital  stock,  or  the  real  and  personal  property  of  a  corpo- 
ration, yet  it  cannot  tax  both  ;  and  if  it  elect  to  tax  the 
real  and  personal  property  and  not  the  stock,  such  prop- 
erty must  be  assessed  according  to  the  same  equal  and  uni- 
form rate  in  proportion  to  its  value,  as  all  other  property 
in  the  State.  It  is  not  competent  to  the  legislature  to  dis- 
criminate between  different  species  of  property,  and  to  tax 
some  by  one  rule  and  some  by  another.* 

In  a  suit  by  a  corporation  to  restrain  by  injunction  the 
collection  of  a  tax  on  the  ground  that  the  shares  of  stock 
are  assessed  at  a  greater  rate  than  other  moneyed  capital  in 
the  hands  of  individual  citizens,  there  must  be  a  distinct 
averment  in  the  bill  that  the  shares  are  valued  higher  for 
■  the  purposes  of  taxation  than  other  moneyed  capital  gen- 
erally. It  is  not  sufficient  to  fllege  that  such  is  the  fact  in 
a  particular  instance,  nor  merely  that  the  assessments  are 
partial,  unequal,  or  unjust.^  In  an  action  for  the  recovery 
of  State  and  county  taxes  claimed  to  be  due  from  a  railroad 
company,  it  appeared  that,  by  the  constitution  of  the  State, 
a  mortgage,  deed  of  trust,  contract,  or  other  obligation  by 
which  a  debt  was  secured,  was  treated  for  the  purposes  of 
assessment  and  taxation  "  as  an  interest  in  the  property  af- 
fected thereby,"  and,  "  except  as  to  railroad  and  other  quasi 
public  corporations,"  the  value  of  the  property  less  the 
value  of  the  security  was  to  be  assessed  and  taxed  to  its 
owner,  and  the  value  of  the  security  was  to  be  assessed  and 


and    unequal    methods    of  valuation,  ject  to  taxation  in  the  State  of  its  loca- 

Equality  of  taxation  is  not  enjoined  by  tion.    Whitesell  v.  Northampton  Coun- 

the    bill    of   rights    of    Pennsylvania,  ty,  49  Pa.  St.  526  ;  Pittsburg,  etc.,  R.R. 

Kirby  v.  Shaw,  19  Pa.  St.  258.     Stock  Co.,  66  Pa.  St.  73. 

may  be  fully  taxed  to  the  corporation,  *  State  v.  Cumberland  &  Pa.  R.R. 

and   also   to  the  stockholders ;  and  a  Co.,  40  Md.  22. 

stockholder  in  a  corporation  of  another  ^  German  Nat.  Bank  v.  Kimball,  103 

State  may  be  compelled  to  pay  a  tax  U.   S.  732  ;    First  Nat.  Bank  v.  Far- 

to  Pennsylvania  on  his  stock,  he  being  well,  10  Biss.  270 ;  People  v.  Weaver, 

a  resident  of   Pennsylvania,  although  100  U.  S.  539;Pelton  v.  Nat.  Bank,  101 

the  whole  property  and  stock  are  sub-  Id.  143;  Cummings  v.  Nat.  Bank,  supra. 
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taxed  to  the  holder.  But  "  the  franchise,  roadway,  road-bed, 
rails,  and  rolling  stock  of  all  railroads  operated  in  more 
than  one  county  "  were  to  be  assessed  at  their  actual  value, 
and  apportioned  to  the  counties,  cities,  and  districts  in 
which  the  roads  were  located,  in  proportion  to  the  number 
of  miles  of  railway  laid  therein  ;  no  deduction  from  this 
value  being  allowed  for  any  mortgages  on  the  property. 
There  was  also  a  different  system  of  assessment  provided 
for  "  the  franchise,  roadway,  road-bed,  rails,  and  rolling 
stock  "  of  railroads  operated  in  more  than  one  county,  from 
that  provided  for  other  property.  The  assessment  of  other 
property  was  to  be  made  in  the  county,  city,  or  district  in 
which  it  was  situated  ;  and  the  supervisors  of  each  county, 
who  constituted  a  board  of  equalization  of  the  taxable 
property  of  the  county,  w*e  required  to  act  upon  pre- 
scribed rules  of  notice  to  the  owners.  A  State  board  of 
equalization  was  also  created  to  equalize  the  valuation  of 
the  taxable  property  of  the  several  counties,  so  that  equal- 
ity might  be  preserved  between  the  tax-payers  of  the  dif- 
ferent localities,  and  its  action  in  this  respect  must  likewise 
be  upon  prescribed  rules  of  notice.  The  assessment  of  the 
franchise,  roadway,  road-bed,  rails,  and  rolling  stock  of  rail- 
roads operated  in  more  than  one  county  in  the  State,  was 
to  be  made  by  the  State  board.  But  in  making  it  the 
board  was  not  required  to  give  any  notice  to  the  owners, 
and  no  provision  was  made  for  affording  them  an  oppor- 
tunity to  be  heard  respecting  the  valuation  of  their  prop- 
erty. It  was  held  that  the  assessment  upon  which  the  taxes 
were  levied  was  void,  and  that  judgment  must  be  entered 
for  the  defendant.^ 

When  the  constitution  of  a  State  authorizes  the  legisla- 
ture to  tax   persons  and  corporations  owning  and  using 


'  Railroad  Tax  Case,  8  Sawyer,  238;  State  Board  of  Equalization,  60  Cal.  12; 

San   Francisco  &  North  Pacific  R.R.  Central  Pacific  R.R.  Co.  v.  State  Board 

Co.  V.  Dinwiddle,    lb.   312.     See   San  of  Equalization,  lb.  35, 
Francisco  &  North  Pacific  R.R.  Co.  v. 
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franchises  in  such  manner  as  it  shall  from  time  to  time  di- 
rect by  a  general  law  uniform  as  to  the  class  upon  which  it 
operates,  a  statute  is  valid  which  prescribes  a  different  rule 
of  taxation  for  railroad  companies  from  that  applied  to  in- 
dividuals, if  the  rule  is  uniform  as  to  all  of  the  railroad 
property  of  the  State.^  By  an  act  of  New  York^  all  cor- 
porations, except  banks,  life  insurance  and  manufacturing 
companies,  are  taxable  upon  their  dividends  when  the  divi- 
dends declared  during  the  year  amount  to  six  per  cent,  or 
more ;  and  when  there  are  no  dividends,  or  the  dividends  are 
less  than  six  per  cent.,  the  tax  is  to  be  assessed  upon  a  valu- 
ation of  their  capital  stock,  and  the  capital  stock  and  per- 
sonal property  are  exempted  from  other  assessment  or  taxa- 
tion. In  a  suit  by  a  national  bank  to  restrain  the  collec- 
tion of  a  tax  assessed  against  the  stockholders  of  the  com- 
plainant, it  was  claimed  that  the  foregoing  act  subjected 
the  corporations  specified  to  moderate  taxation,  and  ex- 
empted their  stockholders  from  any  other  taxation  upon 
their  stock  and  personal  property  in  such  corporations, 
while  the  act  for  the  taxation  of  banks  provided  for  a  ta.x 
upon  the  shareholders  and  an  assessment  on  the  value  of 
the  shares,  thereby  imposing  a  much  heavier  tax.  It  was 
held  that  the  objection  could  not  prevail,  as  stockholders 
in  national  banks  were  not  subjected  to, a  discrimination  or 
rule  of  assessment  which  did  not  obtain  in  relation  to  stock- 
holders in  other  corporations,  because  the  act  for  the  taxa- 
tion of  corporations  generally  did  not  exempt  individuals 
from  assessment  or  taxation  upon  their  personal  property 
or  moneyed  capital  invested  in  the  shares  of  such  corpora- 
tions ;  there  being  a  wide  difference  for  the  purposes  of 
taxation  between  the  capital  stock  and  personal  property 
of  a  corporation  and  the  shares  held  by  the  several  stock- 
holders.^    An  act  of  New  York  provided  in  substance  that 


'  State  Railroad  Tax  Cases,  92  U.        '  Alb.    Nat.    Bank    v.    Maher,    19 
S.  575.  Blatchf.  175  ;  s.  C.  20  Id.  341. 

2  Laws  of  1880,  ch.  542. 
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an  insurance  corporation  of  another  State  seeking  to  do 
business  in  New  York  should  pay  to  the  superintendent  of 
the  insurance  department  for  taxes,  fines,  penalties,  certifi- 
cates of  authority,  license  fees,  and  otherwise,  an  amount 
equal  to  that  imposed  by  the  State  of  its  origin  upon  com- 
panies of  New  York  seeking  to  do  business  there.  It 
rested  upon  the  idea  that  the  comity  due  from  one  Statie 
to  another  is  not  required  to  be  more  than  equal  and  re- 
ciprocal, and  that  what  is  wholly  matter  of  privilege  may 
be  granted  or  withheld  upoa  conditions.  It  was  decided 
that  the  act  was  not  invalid,  on  the  ground  that  it  left  the 
amount  of  the  tax  or  fine  to  the  legislative  discretion  of  an- 
other State,  and  was  therefore,  an  unlawful  delegation  of 
power ;  nor  repugnant  to  the  clause  of  the  Constitution  of 
the  United  States,  which  provides  that  no  State  shall  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws.^  The  legislature  of  Ohio  passed  laws  creating  the 
office  of  inspector  of  gas  meters  and  illuminating  gas,  and 
providing  for  the  payment  of  the  salary  of  the  officer  and 
of  the  cost  of  apparatus  necessary  for  the  discharge  of  his 
duties  by  an  assessment  upon  the  several  gas  companies  of 
the  State  in  proportion  to  the  amount  of  capital  invested 
by  each.  The  enactments  were  held  not  in  contravention 
of  the  constitution  of  the  State,  which  provided  that  laws 
should  be  passed  taxing  by  a  uniform  rule  all  moneys,  cred- 
its, investments  in  bonds,  stocks,  joint  stock  companies,  or 
otherwise,  and  also  all  real  and  personal  property  according 
to  its  true  value  in  money ;  the  assessment  complained  of 
not  being  a  tax  on  property,  but  a  charge  upon  individual 
corporations  and  the  business  in  which  they  were  engaged.^ 

§  257.  Double  taxation. — The  general  policy  of  the  law  is 
to  avoid  duplicate  taxation,  and  it  will  not  be  presumed 
that  the  legislature  intended  it,  unless  the  language  of  the 


'  People  V.  Fire  Assoc,  of  Phila.,  92        '  Cincinnati  Gas  Light  &  Coke  Co. 
N.  Y.  311.  V.  The  State,  18  Ohio  St.  237. 
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Statute  imposing  such  a  tax  is  clear  and  unequivocal.^  No 
one  subject  of  taxation  should  be  required  to  contribute 
more  than  once  to  the  same  public  burden  while  other  sub- 
jects of  taxation  belonging  to  the  same  class  are  required 
to  contribute  but  once.  "  Any  legislation,  therefore,  which 
requires  for  the  purpose  of  taxation  an  ad  valorem  assess- 
ment of  all  the  shares  of  stock  in  a  bank  as  property  with- 
out allowing  any  deduction  on  account  of  the  value  im- 
parted to  them  as  the  representatives  of  the  corporate 
property  and  franchise  of  the  bank,  and  also  a  like  assess- 
ment of  the  corporate  property  itself  under  its  own  proper 
designation,  necessarily  provides  for  double  taxation,  and  in 
order  to  give  the  statute  that  effect,  it  must  clearly  appear 
to  have  been  intended  by  some  express  provision  or  neces- 
sary implication."* 


'  Boston  &  Sandwich  Glass  Co.  v. 
Boston,  4  Mete.  i8i.  See  Savings 
Bank  v.  Nashua,  46  N.  H.  389 ;  Re- 
public Life  Ins.  Co.  v.  Pollok,  75  111. 
292;  Valle  V.  Zeigler,  84  Mo.  214; 
Cook  V.  Burlington,  59  Iowa,  251  ; 
County  of  Lackawanna  v.  First  Nat. 
Bank,  94  Pa.  St.  221 ;  Jersey  City,  etc., 
Co.  V.  Jersey  City,  46  N.  J.  194 ;  Belo 
V.  Commrs.  of  Forsyth,  82  N.  C.  41 5  ; 
Cheshire,  etc.,  Telephone  Co.  v.  State, 
63  N.  H.  167 ;  Farrington  v.  Tennes- 
see, 95  U.  S.  679 ;  Frazier  v.  Seibern, 
16  Ohio  St.  614;  Ryan  v.  Commission- 
ers, 30  Kansas,  185. 

'  Commissioners,  etc.,  v.  Citizens' 
Nat.  Bank,  23  Minn.  280.  In  Mary- 
land, to  tax  the  property  of  a  bank  and 
its  capital  stock  at  the  same  time  is 
forbidden  by  the  constitution  and  laws 
of  the  State.  "  It  is  unquestionably 
true  that  the  property  of  a  corporation 
does  not  belong  to  the  shareholders ; 
they  are  not  the  legal  owners,  but  they 
have  an  equitable  or  beneficial  interest 
therein.  It  is  held  and  managed  for 
their  use  and  benefit,  and  under  their 


control  and  direction.  It  is  not  a  mere 
metaphysical  subtlety  to  say  that  the 
corporate  property  is  represented  by 
the  shares  of  stock.  It  is  substantially 
true,  for  a  tax  assessed  on  the  property 
of  the  corporation  is  in  reality  imposed 
upon  the  shareholders,  and  is  paid  by 
them  indirectly."  Commissioners  v. 
Farmers'  &  Mechanics'  Nat.  Bank,  48 
Md.  117,  per  Bartol,  C.  J.  And  see 
Gordon  v.  Mayor,  etc.,  of  Baltimore,  5 
Gill,  231 ;  Tax  Cases,  12  Gill  &  Johns. 
117.  In  the  same  State  it  was  held 
that  the  exemption  from  taxation  of  the 
shares  of  the  capital  stock  of  a  railroad 
company  under  its  charter  carried  with 
it  the  exemption  of  the  property  of  the 
company,  because,  for  the  purposes  of 
taxation,  the  former  represented  the 
latter.  Mayor,  etc.,  of  Baltimore  v. 
Baltimore  &  Ohio  R.R.  Co.,  6  Gill, 
288.  This  construction  of  the  charter 
of  a  railroad  company  was  affirmed  in 
State  V.  Bait.  &  Ohio  R.R.  Co.,  48  Md. 
49.  And  see  to  the  same  effect  Phila., 
etc.,  R.R.  Co.  V.  Bayless,  2  Gill,  355. 
In  State  v.  Cumberland  &  Pa.  R.R.  Co. 
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A  bonus  is  sometimes  demanded  and  received  from  a 
bank  or  other  corporation  at  the  time  of  granting  its  char- 
ter, and  afterward  all  that  class  of  corporations  are  ex- 
pressly subjected  to  another  rate  of  taxation.  When,  how- 
ever, the  legislature  has  taxed  all  of  the  property  of  a  par- 
ticular corporation  in  a  specified  manner,  and  has  intimated 
no  design  to.  subject  it  to  any  further  taxation,  it  will  not 
be  presumed  that  both  general  and  special  taxation  are  in- 
tended.^ The  legislature  may  make  a  difference  for  the 
purposes  of  taxation  between  the  capital  stock  of  a  corpo- 
ration in  the  hands  of  the  corporation  itself  and  the  shares 
of  the  capital  stock  in  the  hands  of  the  individual  stock- 
holders. That  has  often  been  done.  A  tax  upon  a  rail- 
road after  its  completion  is  necessarily  a  tax  upon  the  capi- 
tal, because  practically  the  capital  and  that  into  which  it 
has  been  converted  are  the  same.  A  railroad  belonging  to 
a  corporation  may  be  worth  more  than  its  capital,  but  all 
its  capital  is  in  its  railroad.  Such  being  the  case,  the  taxa- 
tion of  both  railroad  and  capital  would  be,  so  far  as  the  cor- 
poration is  concerned,  double  taxation.^ 

Where  a  railroad  company  formed  by  the  consolidation 
of  four  companies,  three  of  which  were  in  Pennsylvania  and 
one  in  Maryland,  executed  a  mortgage  to  trustees  on  the 
entire  line  of  its  road  to  secure  the  payment  of  bonds,  it 
was  held  that  the  interest  of  the  bonds  could  not  be  taxed 
in  the  hands  of  a  non-resident  holder.  Nelson,  J.,  in  de- 
livering the  opinion  of  the  court,  remarked  that  if  the  State 


40  Md.  22,  the  court  said  :  "  The  capi-  may  elect  to  tax  either  the  capital  stock 

tal  stock  of  the  several  mining  com-  or  the  real  and  personal  property  of  the 

panics  of  the  State  is  liable  to  taxation  company,  yet  it  cannot  tax  both."    See 

according  to  a  fixed  and  certain  rate,  State  v.  Hannibal  &  St.  Joseph  R.R. 

and  the  stock  being  the  representative  Co.,  37  Mo.  265.     See  Burke  v.  Bal- 

of  the  whole  property  of  the  corpora-  lam,  57  Cal.  594. 

tion,  the  payment  of  the  tax  on  the  '  N.  Y.'&  Erie  R.R.  Co.  v.  Sabin,  26 

capital  stock  exempts  from  taxation  all  Pa.  St.  242. 

the  property,  both  real  and  personal,  of  «  Tennessee  v.  Whitworth,    117   U. 

the  company.    And  although  the  State  S.  129. 
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of  Pennsylvania  were  at  liberty  to  tax  the  bonds  to  the  ex- 
tent of  the  Maryland  portion  of  the  road,  she  was  taxing 
property  and  interests  beyond  her  jurisdiction,  and  that 
portion  would  avail  her  tax  roll  as  effectually  as  if  it  were 
situate  within  her  own  limits  ;  that  the  Maryland  portion 
was  not  liable  for  the  payment  of  any  specified  part  or 
quantity  of  the  bonds  thus  taxed,  but  was  liable  with  all 
its  interests  for  the  whole  amount,  the  same  as  the  portion 
of  the  road  within  Pennsylvania  ;  that  the  security  was 
given  on  the  entire  line  of  the  road,  no  portion  of  the 
bonds  belonging  to  one  part  more  than,  to  another ;  that 
no  severance  was  made  of  the  bonds,  and,  therefore,  none 
could  be  made  in  the  taxation  with  reference  to  the  line 
within  the  respective  jurisdictions  of  the  States  ;  that  if  the 
tax  were  permitted  as  to  one  bond,  it  must  be  as  to  all ;  and 
that  the  consequence  would  be  double  taxation  of  the 
bondholder.' 

The  power  of  taxation  originally  inherent  in  the  States 
is  not  abridged  by  the  grant  of  a  similar  power  to  the  na- 
tional government,  but  is  to  be  concurrently  exercised  by 
the  two  governments.     The  internal  revenue  act  of  1864, 


'  Railroad   Co.  v.  Jackson,  7  Wall,  jurisdiction.    The  decision  is,  neverthe- 

262,    Clifford    and    Swayne,   JJ.,  less,  authority  for  the  doctrine  that 

dissenting.     "  It  is  not  perceiyed  how  property  lying  beyond  the  jurisdiction 

the  fact  that  the  mortgage  given  for  of  the   State   is   not   a   subject  upon 

the  security  of  the  bonds  covering  that  which  her  taxing  power  can  be  legiti- 

portion  of  the  road  which  extended  into  mately  exercised."    Field,  J.,  in  State 

Maryland  could  affect  the  liability  of  Tax  on  Foreign-held  Bonds,  15  Wall. 

the  bonds  to  taxation.     If  the  entire  300.     It  scarcely  seems  to  us  that  the 

road  upon  which  the   mortgage  was  reasons    on   which    the    opinion   was 

given  had  been  in  another  State,  and  based    in    Railroad    Co.   v.    Jackson, 

the  bonds  had  been  held  by  a  resident  supra,  are  amenable  to  the  foregoing 

of  Pennsylvania,  they  would  have  been  criticism,  the  point  emphasized  by  the 

taxable  under  her  laws  in  that  State,  court  being,  as  we  understand  the  case, 

It  was  the  fact  that  the  bonds  were  that,   as   the   property   on   which   the 

held  by  a  non-resident  which  justified  mortgage   was   given    to    secure    the 

the  language  used  that,  to  permit  a  bonds  lay  in  two  States,  if  the  bonds 

deduction  of  the  tax  from  the  interest,  could  be  taxed  in  the  hands  of  a  non- 

would  be  giving  effect  to  the  laws  of  resident  in  one  State,  they  could  in  both, 

Pennsylvania  upon  property  beyond  her  and  that  there  would  be  double  taxation. 
VOL.  II.— 22 
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and  that  of  1866,  provide  that  no  tax  levied  thereunder 
shall  preclude  the  States  from  similar  taxation  for  their 
own  purposes.  The  subject  was  fully  discussed  by  the 
Supreme  Court  of  the  United  States  in  The  License  Tax 
Cases  ^  and  in  Pervear  v.  Com.*  In  the  former  case,  the 
Chief  Justice,  referring  to  the  act  of  1866,  says:  "This 
judicious  legislation  has  removed  all  future  possibility  of 
the  error  which  has  been  common  among  persons  engaged 
in  particular  branches  of  business  that  they  obtained  from 
the  licenses  under  the  internal  revenue  laws  an  authority 
for  carrying  on  the  licensed  business  independently  of  State 
regulation  and  control,  and  it  throws,  moreover,  upon  the 
previous  legislation  all  the  light  of  a  declaratory  enact- 
ment." It  was  held  in  that  case  that  the  recognition  by 
the  acts  of  Congress  of  the  power  and  right  of  the  States 
to  tax,  control,  or  regulate  any  business  within  their  limits 
was  entirely  consistent  with  an  intention  on  the  part  of 
Congress  to  tax  such  business  for  national  purposes.  And 
in  Pervear  v.  Com.  it  was  ruled  that  a  law  of  a  State  taxing 
a  business  already  taxed  by  Congress  is  not  unconstitu- 
tional. The  houses,  lands,  and  goods  belonging  to  a  cor- 
poration are  not  exempted  from  the  payment  of  taxes 
merely  because  they  were  purchased  with  its  capital  stock 


'  5  Wall.  467.  J.:   "The   plaintiff  was  rightfully  as- 

2  5  Wall.  475.     In  a  suit  to  enjoin  sessed  for  the  money  which  he  held  on 

the  collection  of  taxes  levied  by  a  mu-  the  first  of  January.     It  was  optional 

nicipal  corporation  upon    a    national  with  him  to  purchase  the  bank  stock 

bank  the  complaint  alleged   that  the  before  the  first  of  April.     He  must  be 

plaintiff  paid  the  taxes  on  the  money  supposed   to  have  done   so  with  the 

with  which   certain   bank  stock  was  knowledge  that  the  city  might  impose 

afterward  purchased,  and  that  he  could  the  tax  upon  him  for  the  stock  which 

not,  therefore,  be  assessed  for  the  stock,  he  held  on  that  day.     There  may  be  a 

It  was  held  that  as  the  plaintiff  owned  hardship  in  the  law  as  it  applies  to 

the  money  at  the  time  it  was  assessed  some  particular  cases,  but  this  does 

to  him,  and  the  stock  at  the  time  that  not  render  it  unconstitutional  or  in- 

was  assessed  to  him,  there  was  no  way  valid.     It  is  impossible  to  so  frame  a 

in  which  he  could  escape  payment  of  law  for  the  assessment  and  collection 

the  assessment  on  both.    City  of  Rich-  of  taxes  as  that  it  will  not  in  some 

mond  V.  Scott,  48  Ind.  568,  WORDEN,  cases  work  a  hardship." 
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on  which  it  is  obliged  to  pay  a  tax.'  So,  notwithstanding 
a  corporation  has  paid  a  tax  upon  its  real  estate  purchased 
with  money  paid  in  as  capital  stock,  it  may  still  be  bound 
to  pay  the  tax  imposed  on  its  shareholders,  retaining  the 
same  out  of  their  dividends."  In  New  Hampshire,  if  stock 
in  a  foreign  corporation  pays  a  full  tax  in  the  State  where 
the  corporation  and  the  corporate  property  are  situated,  it 
is  not  liable  to  be  taxed  to  a  resident  stockholder.  A 
citizen  has  a  right  to  invest  his  money  in  land  or  other 
property  situated  abroad,  and  if  it  is  actually  taxed  there, 
the  principle  of  the  statute  exempts  it  from  double  taxation. 
If  it  does  not  bear  the  burden  of  taxation  in  the  State 
where  it  is  situated,  it  is  taxable,  when  in  the  stock  of  a 
corporation,  in  New  Hampshire  as  personal  property, 
though  the  corporate  property  be  land  or  affixed  to  land.** 

A  person  who  is  taxed  in  two  different  places  for  the 
same  property  when  he  is  only  legally  liable  to  be  taxed 
once,  and  when  it  is  doubtful  to  which  the  right  to  tax 
belongs,  may  file  a  bill  of  interpleader  to  compel  the  tax 
collectors  to  settle  the  right  between  them.* 

§  258.  Right  of  State  to  exempt  from  taxes. — The  power 
of  the  legislature  of  a  State  to  exempt  the  property  of  cor- 
porations from  taxation,  not  merely  during  the  period  of 
its  own  existence,  but  so  as  to  be  beyond  the  control  of  the 
taxing  power  of  succeedmg  legislatures,  has  been  asserted 
in  several  cases  by  the  Supreme  Court  of  the  United  States, 
as  well  as  by  the  State  courts,  with  the  qualification  that 
the  terms  of  the  grant  clearly  and  distinctly  show  that  such 
was  the  intention  of  the  legislature,  although  against  this 


'  Lackawanna  Iron  Co.  v.  Luzerne  ern  Union  Tel.  Co.  v.  State,  9  Baxter 

County,  42  Pa.  St.  424.  Tenn.  509 ;  40  Am.  Rep.  99,  McFar- 

'  Ensley  V.  Memphis,  6  Baxter  Tenn.  land,  J.,  dissenting. 

SS4;  Nashville  Gas  Light  Co.  v.  Nash-  '  Smith  v.  Exeter,  37  N.  H.  556. 

ville,  8  Lea  Tenn.  406.    A  telegraph  ■*  Thompson    v.  Ebbetts,    i    Hopk. 

company  is  liable  to  taxation  notwith-  Ch.  272. 
standing  it  pays  a  privilege  tax.   West- 
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doctrine  there  have  been  earnest  protests  by  individual 
judges.^  In  order  that  the  exemption  may  be  effectual,  it 
must  appear  that  the  contract  was  made  in  consequence  of 
some  beneficial  equivalent  received  by  the  State,  it  being 
conceded  that  if  the  exemption  was  granted  only  as  a 
privilege,  it  may  be  recalled  at  the  pleasure  of  the  legis- 
lature.* 

Exemptions  from  ta^iation  necessarily  increase  the  bur- 
dens imposed  on  property  not  exempt,  and  are  thus  injuri- 
ous to  the  tax-payer.  The  incidental  benefits  which  it  is 
contemplated  may  thereby  result  to  him  in  common  with 
the  community  at  large  are  speculative,  and  not  always,  or 


'  Gordon  v.  Appeal  Tax  Court,  3 
How.  133;  Branch  State  Bank  v. 
Knoop,  16  Id.  386 ;  Jefferson,  etc.. 
Bank  v.  Skelly,  I  Black.  436 ;  Dodge  v. 
Woolsey,  18  How.  331  ;  Mechanics'  & 
Traders'  Bank  v.  Thomas,  lb.  384; 
Same  v.  Debolt,  lb.  380;  McGee  v. 
Mathis,  4  Wall.  143 ;  Home  of  the 
Friendless  v.  Rouse,  8  Id.  430;  Wash- 
ington University  v.  Rouse,  lb.  439; 
Minot  V.  Phila.,  etc.,  R.R.  Co.,  18  Id. 
206,  affi'g  2  Abb.  U.  S.  323 ;  Wells  v. 
Cent.  yt.  R.R.  Co.,  14  Blatchf.  426; 
Louisville  &  Nashville  R.R.  Co.  v. 
Gaines,  3  Fed.  Rep.  266;  2  Fiippin, 
621 ;  Tucker  v.  Ferguson,  22  Wall. 
575 ;  West  Wisconsin  R.R.  Co.  v. 
Trempealeau  County,  93  U.S.  593 ;  Far- 
rington  v.  Tennessee,  95  Id.  677  ;  New 
Jersey  v.  Yard,  lb.  104 ;  University  v. 
People,  99  Id.  309;  Hoge  v.  Railroad 
Co.,  lb.  348;  Railroad  Co.  v.  Loftin, 
105  Id.  258;  S.  C.  98  Id.  559;  Bank  of 
Commerce  v.  McGowan,  6  Lea  Tenn. 
703 ;  Dauphin,  etc.,  R.R.  Co.  v.  Ken- 
nedy, 74  Ala.  583 ;  Atlantic,  etc.,  R.R. 
Co.  V.  Allen,  t  5  Fla.  637 ;  Mobile,  etc., 
R.R.  Co.  V.  Mosely,  52  Miss.  127.  See 
Railroad  Co.  v.  Commissioners,  103 
U.  S.  I ;  Humphrey  v.  Pegues,  16 
Wall.  214 ;  Macon  v.  Cent.  R.R.  Co., 


50  Ga.  620 ;  State  v.  Woodruff,  37 
N.  J.  139.  The  charter  of  a  railroad 
company  providing  that  the  capital 
stock  shall  be  forever  exempt  from  tax- 
ation, and  that  the  road  with  its  fix- 
tures shall  be  exempt  for  twenty  years, 
exempts  the  latter  only  for  the  time 
named,  but  forever  exempts  the  former. 
Tennessee  v.  Whitworth,  117  U.  S. 
129 ;  Railroad  Cos.  v.  Gaines,  97  Id. 
697.  When  two  railroad  companies, 
whose  shares  are  by  the  law  of  the 
State  exempt  from  taxation,  are  con- 
solidated, and  the  shares  in  the  consoli- 
dated company  are  exchanged  for  the 
shares  in  the  old  companies,  the  new 
shares  are  exempt  from  taxation.  Ten- 
nessee v.  Whitworth,  supra. 

'  Railway  Co.  v.  Philadelphia,  loi 
U.  S.  528 ;  County  Commissioners  v. 
Annapolis,  etc.,  R.R.  Co.,  47  Md.  592. 
See  Morgan  v.  Louisiana,  93  U.  S. 
217;  Railroad  Co.  v.  Commissioners, 
103  Id.  I.  Exempting  property  from 
taxation  does  not  exempt  it  from  as- 
sessments made  for  the  expense  of  im- 
provements specially  beneficial  to  the 
property.  Hassan  v.  City  of  Roches- 
ter, 67  N.  Y.  528 ;  Roosevelt  Hospital 
v.  Mayor  of  N.  Y.,  84  Id.  108 ;  Har- 
vard College  V.  Boston,  104  Mass.  470. 
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perhaps  generally,  a  compensation  for  the  immediate  injury 
sustained.  Invidious  exemptions  and  discriminations  by 
which  the  property  of  an  individual  or  of  a  corporation  is 
relieved  from  bearing  a  just  proportion  of  the  common 
burden  taxation  is  intended  to  sustain,  are  violative  of  the 
equal  rights  of  citizens.^  But  the  assumption  that  a  State,  in 
exempting  certain  property  from  taxation,  relinquishes  part 
of  its  sovereign  power  is  unfounded.  The  taxing  power 
may  select  its  objects  of  taxation ;  and  this  is  generally 
regulated  by  the  amount  necessary  to  answer  the  purposes 
of  the  public.  Exemptions  are  therefore  questions  of 
policy,  and  not  of  power.*  Where  "  a  State  has  stipulated  for 
a  valid  consideration  to  exempt  certain  property  from  tax- 
ation, as  it  has  been  repeatedly  held  it  may  do,  the  stipula- 
tion cannot  subsequently  be  withdrawn,  and  the  property 
be  subjected  to  taxation.  The  provision  which  secures  the 
inviolability  of  contracts  against  State  legislation  stands  as 
a  perpetual  interdict  against  the  imposition  of  the  charge. 
It  is  to  no  purpose  in  such  case  to  speak  of  the  power  of 
taxation  as  an  attribute  of  State  sovereignty  which  cannot 
be  surrendered.  That  sovereignty,  whatever  its  extent, 
must  be  exerted  in  subordination  to  the  prohibition  of  the 
constitution,  which  is  the  supreme  law  of  the  land."  *     The 


'  See  Mobile  v.  Stonewall  Ins.  Co.,  under  such  forms  of  government,  the 

53  Ala.  570.  ancient  chiefs  or  heads  of  the  govern- 

'^  Piqua  Bank  v.  Knoop,  16  How.  369.  ment  might  carry  it  on   by  revenues 

'  Field,  J.,  in  Railroad  Tax  Case,  8  owned  by  them  personally,  and  by  the 

Sawyer,   238.      In  Washington    Uni-  exaction  of  personal  services  from  their 

versity  v.  Rouse,  8  Wall.  439,  Miller,  subjects,  no  civilized  government  has 

J.,  in  dissenting  from  the  opinion  of  the  ever  existed  that  did  not  depend  upon 

court,  said  :  "  We  do  not  believe  that  taxation  in  some  form  for  the  continu- 

any   legislative  body,  sitting  under  a  ance  of  that  existence.     To  hold  then 

State  constitution   of  the  usual  char-  that  any  one  lof  the  annual  legislatures 

acter,  has  a  right  to  sell,  to  give,  or  to  can  by  contract  deprive  the  State  forever 

bargain  away  forever,  the  taxing  power  of  the  power  of  taxation,  is  to  hold  that 

of  the  State.     This  is  a  power  which  in  they  can  destroy  the  government  which 

modern  and  political  societies  is  abso-  they  are  appointed  to  serve,  and  that 

lutely  necessary  to  the   continued  ex-  their  action  in  that  regard  is  strictly 

istence  of  every  such  society.    While  lawful.    It  cannot  be  maintained  that 
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conclusions  of  the  Supreme  Court  of  the  United  States  on 
the  subject  are :  that  the  grant  of  a  corporate  franchise  by 
an  act  of  legislation  is  a  contract  between  the  State  and  the 
grantee,  the  obligation  of  which  a  subsequent  legislature 
cannot  impair  ;  and  that  if  the  legislature  in  creating  a  cor- 
poration prescribes  a  rate  of  taxation,  and  expressly  releases 
the  power  to  impose  further  taxes,  or  does  not  expressly 
reserve  the  power,  a  subsequent  tax  law  impairs  the  obliga- 
tion of  the  contract  and  is  void.  The  theory  is,  that  the 
legislature  represents  the  people  for  the  purpose  of  making 
contracts,  as  well  as  for  making  laws ;  that  the  grant  of  a 
franchise  is  not  merely  an  act  of  legislation,  but  is  also  a 
contract,  and  that  the  legislature  holds  the  taxing  power, 
and  therefore  may  bargain  it  away  precisely  as  it  holds  and 
may  grant  the  power  of  corporate  franchises.^  The  legis- 
lature of  a  State  may  exempt  particular  parcels  of  property, 
or  the  property  of  particular  persons  or  corporations  from 


this  power  to  bargain  away  for  an  un- 
limited time  the  right  of  taxation,  if  it 
exists  at  all,  is  limited  in  reference  to  the 
subjects  of  taxation.  In  all  the  discus- 
sions of  this  question  in  this  court,  and 
elsewhere,  no  such  limitation  has  been 
claimed.  If  the  legislature  can  exempt 
in  perpetuity  one  piece  of  land,  it  can 
exempt  all  land.  If  it  can  exempt  all 
land,  it  can  exempt  all  other  property. 
It  can  as  well  exempt  persons  as  cor- 
jJorations.  And  no  hindrance  can  be 
seen  in  the  principle  adopted  by  the 
court  to  rich  corporations,  as  railroads 
and  express  companies,  or  rich  men, 
making  contracts  with  legislatures,  as 
they  best  may,  and  with  such  appliances 
as  it  is  known  they  do  use,  for  perpetual 
exemption  from  the  burdens  of  sup- 
porting the  government.  The  result  of 
such  a  principle,  under  the  growing 
tendency  to  special  and  partial  legisla- 
tion, would  be  td  exempt  the  rich  from 
taxation,  and  cast  all  the  burden  of  the 


support  of  the  government,  and  the 
payment  of  its  debts,  on  those  who  are 
too  poor  or  too  honest  to  purchase  such 

immunity We  are  strengthened 

in  this  view  of  the  subject,  by  the  fact 
that  a  series  of  dissents  from  this  doc- 
trine by  some  of  our  predecessors  shows 
that  it  has  never  received  the  full  as- 
sent of  this  court."  In  Ohio,  it  has 
been  held  that  the  legislature  of  that 
State  does  not  possess  constitutional 
authority  in  conferring  special  privi- 
leges on  corporations,  to  abridge  or  in 
any  manner  surrender  any  portion  of 
the  right  of  taxation.  Plank  R.  Co.  v. 
Husted,  3  Ohio  St.  578,  and  cases 
cited  ;  lb.  586 ;  Sandusky  City  Bank  V. 
Wilbor,  7  Id.  481  ;  Skelly  v.  Jefferson 
Branch  Bank,  9  Id.  606,  reversed  i 
Black.  436.  See  Bank  of  Pa.  v.  Com., 
19  Pa.  St.  151  ;  Easton  Bank  v.  Com., 
io  Id.  442. 

'  Iron  City  Bank  v.  Pittsburg,  37  Pa. 
St.  340. 
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taxation,  either  for  a  specified  period,  or  perpetually,  or 
may  limit  the  amount  or  rate  of  taxation  to  which  such 
property  shall  be  subjected.  When  such  immunity  is  con- 
ferred, or  such  limitation  prescribed  by  the  charter  of  a  cor- 
poration, it  becomes  a  part  of  the  contract,  and  is  equally 
inviolate  with  its  other  stipulations.  But,  as  already  said, 
before  any  such  exemption  or  limitation  can  be  admitted, 
the  intent  of  the  legislature  to  confer  the  immunity  or  pre- 
scribe the  limitation  must  be  clear  beyond  a  reasonable 
doubt.  The  rule  of  construction  in  such  cases  is,  that 
rights,  privileges,  and  immunities  not  expressly  granted  are 
reserved.^ 

By  the  colonial  act  of  Massachusetts  of  1650,  which  is 
considered  as  the  original  charter  of  Harvard  College,  taken 
in  connection  with  the  previous  acts  of  1636,  1640,  and  1642, 
it  was  ordered  that  all  the  lands,  tenements,  and  heredita- 
ments, houses,  or  revenues  appertaining  to  the  president  or 
college,  not  exceeding  the  value  of  ^500  per  annum,  should 
be  from  thenceforth  freed  from  all  civil  impositions,  rates, 
and  taxes.  It  was  held  that  the  legislature  had  not  con- 
stitutional power  to  tax  the  property  belonging  to  the  insti- 
tution within  the  limits  of  the  grant  ;  but  that  real  estate 
subsequently  acquired  would  be  subject  to  legislative  dis- 
position in  regard  to  taxation  after  the  exemption  provided 
for  had  been  secured.* 

In  1758  the  legislature  of  New  Jersey  and  the  Delaware 
Indians  agreed  to  exchange  lands.  The  Indians  were  to 
cede  all  of  their  land  to  the  province ;  and  the  legislature 
was  to  purchase  and  cede  to  the  Indians  other  land,  and  it 
passed  a  statute  declaring  that  the  land  so  purchased  and 
ceded  to  the  Indians  should  not  thereafter  be  subject  to 
taxation.  In  virtue  of  this  act,  the  convention  with  the 
Indians  was  executed.      In  1801  the  Indians  obtained  an 


'  The  Delaware  R.R.  Tax,  18  Wall.        *  Hardy  v.  Waltham,  7  Pick.  103. 
206. 
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act  of  the  legislature  authorizing  a  sale  by  them  of  their 
land,  and  in  1803  the  commissioner  under  the  act  conveyed 
the  land  to  the  plaintiff.  In  1804  the  legislature  repealed 
that  part  of  the  act  of  1758  which  exempted  the  land  from 
taxation.  The  land  was  then  assessed,  and  the  taxes  de- 
manded, and  the  Supreme  Court  of  the  State  held  that  the 
repealing  act  was  valid.  On  a  writ  of  error,  this  decision 
was  reversed  by  the  Supreme  Court  of  the  United  States. 
Marshall,  C.  J.,  said  :  "The  question  is  narrowed  to  the 
inquiry,  whether,  in  the  case  stated,  a  contract  existed,  and 
whether  that  contract  is  violated  by  the  act  of  1804.  Every 
requisite  to  the  formation  of  a  contract  is  found  in  the  pro- 
ceedings between  the  colony  of  New  Jersey  and  the  Indians. 
The  subject  was  a  purchase  on  the  part  of  the  government 
of  extensive  claims  of  the  Indians,  the  extinguishment  of 
which  would  quiet  the  title  to  a  large  portion  of  the  province. 
A  proposition  to  this  effect  is  made,  the  terms  stipulated, 
and  the  consideration  agreed  upon,  which  is  a  tract  of  land 
with  the  privilege  of  exemption  from  taxation,  and  then, 
in  consideration  of  the  arrangement  previously  made,  one 
of  which  this  act  of  assembly  is  stated  to  be,  the  Indians 
execute  their  deed  of  cession.  This  is  certainly  a  contract. 
The  privilege,  though  for  the  benefit  of  the  Indians,  is  an- 
nexed by  the  terms  which  create  it  to  the  land  itself,  not  to 
their  persons.  It  is  for  their  advantage  that  it  should  be 
annexed  to  the  land,  because,  in  the  event  of  a  sale,  on 
which  alone  the  question  could  become  material,  the  value 
would  be  enhanced  by  it.  The  land  has  been  sold  with  the 
assent  of  the  State,  with  all  its  privileges  and  immunities. 
The  purchaser  succeeds,  with  the  assent  of  the  State,  to  all 
the  rights  of  the  Indians.  He  stands  with  respect  to  this 
land  in  their  place,  and  claims  the  benefit  of  their  contract. 
This  contract  is  certainly  impaired  by  a  law  which  would 
annul  this  essential  part  of  it."  ^ 


'  State  of  N.  J.  v.  Wilson,  7  Cranch,  164. 
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At  a  very  early  day,  the  legislatures  of  several  of  the 
States  granted  charters  of  incorporation  for  banking  and 
other  purposes  exempting  the  institutions  wholly  or  in  part 
from  subsequent  taxation.  This  practice  became  at  length 
so  common  and  operated  so  extensively  in  withdrawing 
corporate  property  from  the  burdens  to  which  individual 
wealth  was  subject,  that  the  powers  of  the  courts  were 
invoked  against  it.  The  decisions  were  not  entirely  har- 
monious, but  the  great  weight  of  authority  favored  the 
opinion  that,  in  the  absence  of  any  constitutional  provision, 
the  legislatures  had  power  to  stipulate  for  the  exemption, 
and  that  when  this  was  done,  the  charter  was  protected  by 
the  clause  of  the  Constitution  of  the  United  States  forbid- 
ding the  passage  of  any  law  impairing  the  obligation  of 
contracts.'  In  Seymour  v.  Hartford,^  it  was  said  by  the 
court :  "  Whatever  might  be  our  opinion  upon  the  question 
of  the  exemption  of  property  from  taxation,  were  it  an 
open  one,  it  is  now  too  late  to  contend  that  grants  or  do- 
nations for  religious  or  charitable  purposes,  made  under  the 
statute  enacted  at  some  period  before  1702,  which  provides 
that  they  shall  be  forever  free  from  taxation,  can  by  its  re- 
peal be  subject  to  taxation  as  if  the  statute  had  never  ex- 
isted. It  is  certainly  a  very  high  act  of  legislative  power 
for  one  legislature  to  grant  an  exemption  from  all  future 
taxation  so  as  effectually  to  tie  the  hands  of  future  legisla- 
tures under  any  and  all  future  emergencies.  But  this  has 
been  held  to  be  properly  done  ;  and  it  has  been  sanctioned 
by  the  highest  judicial  authority  of  the  land."  Where  a 
State  legislature  having  passed  an  act  exempting  a  railroad 
company  from  taxation  until  the  road  was  completed  and 
in  operation,  and  until  it  should  declare  a  dividend  on  its 
capital  stock,  not,  however,  extending  longer  than  two  years 


'  Walcott  V.  People,  17  Mich.  68.  Pegues,  16  Id.  244;  Osborne  v.  Humph- 

'  21    Conn.    481.      See    McGee    v.     rey,  7  Conn.  335  ;  111.  Cent.  R.R.  Co. 
Mathis,  4   Wall.  143;   Humphrey  v.    v.  County  of  McLean,  17  111.  291. 


346        TAXATION  OF  CORPORATE  PROPERTY.      §  258 

after  its  completion,  it  was  held  that  an  ordinance  after- 
ward adopted  by  the  State  imposing  a  tax  upon  the  gross 
earnings  of  the  road  before  it  was  completed  and  in  opera- 
tion or  had  declared  a  dividend,  was  a  violation  of  the  con- 
tract, and  that  a  levy  for  its  enforcement  was  illegal,  not- 
withstanding the  amount  raised  was  to  be  applied  to  the 
payment  of  the  principal  and  interest  due  and  to  become 
due  upon  bonds  issued  to  the  company  by  the  State.^ 

The  constitution  of  Maryland  of  1850  ordained  that 
"  corporations  may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  act  except  for  municipal  purposes, 
and  in  cases  where,  in  the  judgment  of  the  legislature,  the 
object  of  the  corporation  cannot  be  attained  under  general 
laws.  All  laws  and  special  acts  pursuant  to  this  section 
may  be  altered  from  time  to  time  or  repealed."^  Each  of 
the  constitutions  of  1864  and  1867  afterward  adopted,  con- 
tained a  similar  provision.  It  had  become  settled  law  that 
unless  there  was  a  reservation,  either  in  the  charter  or  in 
a  general  law  or  the  State  constitution,  of  the  right  to 
modify  or  limit  the  nature  of  the  contract,  the  legislature 
possessed  no  power  to  amend  or  repeal  such  charter  against 
the  consent,  or  without  the  default  of  the  corporation 
judicially  ascertained  and  declared.  The  object  of  the 
foregoing  provision  of  the  constitution  was  to  preserve 
to  the  State  control  over  its  contracts  with  corporations, 
and  to  prevent  the  grant  of  corporate  powers  beyond  the 
interference  of  the  legislature  should  the  public  interests  at 
any  time  require  such  interference.  It  constituted,  there- 
fore, a  condition  upon  which  every  charter  was  granted  and 
held,  and  qualified  to  that  extent  the  contract  between  the 


'  Pacific   R.R.   Co.   v.   Maguire,   20  the   stockholders   and  the  State,  and 

Wall.   36.     Where   the   charter  of   a  that  the  latter  could  not  authorize  a 

bank  expressly  limited  the  right  to  tax  municipal  corporation  to  impose  an  ad- 

the  bank  to  one-fourth  of  one  per  cent,  ditional  tax.    O'Donnell  v.  Bailey,  24 

on  each  share  of  stock  for  State  pur-  Miss.  386. 

poses,  it  was  held  a  contract  between  "  Const,  of  Md.,  art.  3,  sec.  47. 
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State  and  corporations.  It  was  accordingly  held  that  the 
legislature  could  not  grant  to  a  corporation  immunity  from 
taxation,  or  any  other  corporate  privilege,  beyond  the 
power  of  a  subsequent  legislature  to  repeal  or  revoke.^ 

Where  the  constitution  of  a  State  declared  that  the 
property  of  all  corporations  for  pecuniary  profit  should  be 
subject  to  taxation  the  same  as  that  of  individuals,  it  was 
held  that  the  following  statute  was  unconstitutional : 
"  Every  railroad  company  whi'ch  shall  have  paid  all  taxes 
on  gross  earnings,  shall  be  released  from  the  payment  of 
all  other  taxes  which  may  have  been  levied  on  the  road-bed, 
right  of  way,  rolling  stock,  and  necessary  buildings  for 
operating  their  road,  and  no  taxes  for  prior  years  for  State, 
county,  municipal,  or  any  other  purpose  for  which  any  tax 
can  be  levied  under  the  laws  of  a  State  shall  be  collected 
from  any  such  railroad  company  on  such  property."^ 

§  259.  Construction  of  statutes  exempting  from  taxation. — 
Exemption  from  taxation  is  not  favored  by  the  courts,  and 
is  in  general  strictly  construed.  We  have  seen  in  the  pre- 
ceding section  that  courts  require  it  to  be  expressed  in  clear 
and  unambiguous  language,  and  to  appear  indisputably  to 


•  '  State  V.  Northern  Cent.  R.R.  Co.,  notwithstanding  there  were  no  words 
44  Md.  131.  See  Miller  v.  State,  15  in  the  constitution  which  expressly  de- 
Wall.  488.  clared  that  the  legislature  should  not 
"City  of  Davenport V.  C.R.  Q.  &  P.  relinquish  the  power  to  impose  taxes 
R.R.  Co.,  38  Iowa,  633,  Cole,  J.,  dis-  upon  persons  or  property,  and  that 
senting.  In  a  subsequent  case  in  the  such  prohibition  was  not  necessarily 
same  court  involving  a  similar  question,  implied  from  any  of  the  restrictions 
Beck,  J.,  held  that  the  statute  was  imposed  on  legislative  action.  Ben- 
unconstitutional  also  on  the  ground  tham  says  that  "  all  laws  may  be  said 
that  the  taxes  due  previous  to  the  pas-  to  be  framed  with  a  view  to  perpetuity  j 
sage  of  the  act  were  a  vested  right  but  perpetual  is  not  synonymous  with 
which  it  was  not  competent  for  the  irrevocable  ;  and  the  principle  on  which 
legislature  to  impair.  City  of  Dubuque  all  laws  ought  to  be,  and  the  greater 
v.  111.  Cent.  R.R.  Co.,  39  Iowa,  56.  In  part  of  them  have  been  established,  is 
Mott  V.  Pa.  R.R.  Co.,  30  Pa.  St.  9,  it  that  of  defeasible  perpetuity, — a  per- 
was  held  that  one  legislature  had  no  petiiity  defeasible  by  an  alteration  of 
power  to  bargain  away  the  right  of  tax-  the  circumstances  and  reasons  &n 
ation  so  as  to  bind  future  legislatures,  which  the  law  is  founded." 
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have  been  within  the  intention  of  the  legislature,  or  they 
have  declined  to  enforce  it.^  In  1804  two  townships  of 
land  were  vested  in  the  Ohio  University  for  the  sole  use, 
benefit,  and  support  of  the  university  forever.  The  same 
act  declared  that  the  land  in  the  two  townships,  appropri- 
ated and  vested  as  aforesaid,  with  the  buildings  which  were 
or  might  be  erected  thereon,  should  forever  be  exempt 
from  State  taxation.  The  Supreme  Court  of  Ohio  having 
ruled  that  the  land  was  no  longer  exempt,  the  decision  was 
affirmed  by  the  Supreme  Court  of  the  United  States.  The 
court  said  that  the  clause  declaring  the  land  to  be  forever 
exempt  must  be  taken  in  connection  with  other  parts  of 
the  act,  and  that,  when  so  taken,  it  seemed  clear  not  to 
have  been  the  intention  of  the  legislature  that  the  exemption 
sh^:uld  continue  for  any  longer  period  than  during  the  time 
the  land  should  be  vested  in  the  corporation  in  trust  for  the 
purposes  specified  in  the  act.** 

Under  a  clause  in  the  constitution  of  a  State  providing 
that  such  property  as  the  legislature  may  deem  necessary 
for  schools,  and  for  religious  and  charitable  purposes,  may 
be  exempted  from  taxation,  it  is  not  competent  for  the 
legislature  to  exempt  from  taxation  property  owned  by 
educational,  religious,  or  charitable  corporations,  which  is 
not  itself  used  directly  in  aid  of  the  purposes  for  which  the 
corporations  were  created,  but  which  is  held  for  profit 
merely,  although  the  profits  are  to  be  devoted  to  the  proper 
purposes  of  the  corporation.'*     So,  under  a  statute  exempt- 

'  People  V.  Davenport,  91  N.  Y.  574,  4  Am.  Rep.  63 ;  State  Protestant,  etc., 

referring  to  Providence   Bank  v.  Bil-  Soc.  v.  The  Mayor,  etc.,  35  N.J.  157  ; 

lings,  4  Pet.  561 ;  Matter  of  the  Mayor,  Paterson   v.  Society,  etc.,  4  Zab.  385  ; 

etc.,  of  N.  Y.,   1 1  Johns.  T] ;  Buffalo  Baltimore  v.  Green  Mount  Cemetery, 

City  Cemetery  v.  Buffalo,  46  N.  Y.  506 ;  7  Md.  517. 

Chegary   v.   New   York,   13    Id.   220;  ''Armstrong  v.  Treasurer,  10  Ohio, 

Sheehan  v.  Good  Samaritan   Hospital,  235  ;  s.  C.    16  Peters,  281.     See  Com- 

50  Mo.  155;  II  Am.Rep.412;  Orange  missioners  v.  Brackenridge,  12  Kansas, 

&  Alexandria  R.R.  Co.  v.  Alexandria,  114. 

17  Gratt.  176  ;  Bridgeport  V.  New  York  'Northwestern    University    v.    The 

&  New  Haven  R.R.  Co.,  36  Conn,  255  ;  People,  80  111.  333. 
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ing  from  taxation  all  houses  of  religious  worship,  the  ex- 
emption extends  to  that  part  of  property  which  is  used  as  a 
place  of  worship,  and  for  purposes  connected  with  it,  but 
not  to  separate  apartments  in  the  same  building  used  for 
purposes  exclusively  secular.^  A  statute  exempted  from 
taxation  "  every  building  erected  for  the  use  of  any  literary, 
religious,  benevolent,  charitable,  or  scientific  institution." 
The  third  and  fourth  stories  of  an  edifice  were  used  ex- 
clusively for  religious  purposes,  while  the  first  and  second 
stories  were  rented  and  the  proceeds  applied  to  religious 
purposes.  It  was  held  that  so  much  of  the  building  as  was 
rented  was  taxable,  but  that  the  other  part  was  exempt. 
The  court  said :  "The  meaning  of  the  law  is,  as  applied  to 
religious  buildings  and  furniture,  that  they  must  be  used  di- 
rectly for  sacred  and  not  for  secular  purposes.  It  is  not 
enough  that  the  profits  or  income  of  the  secular  uses  are  to 
be  applied  to  sacred  purposes.  When  money  is  made  by  the 
use  of  the  building,  that  is  profit,  no  matter  to  what  pur- 
pose that  money  is  applied."^  A  statute  exempted  from 
taxation  "  the  personal  property  of  all  literary,  benevplent, 
charitable,  and  scientific  institutions,  and  such  real  estate 
belonging  to  such  institutions  as  shall  be  actually  occupied 
by  them,  or  by  the  officers  of  such  institutions,  for  the  pur- 
poses for  which  they  were  incorporated."  The  plaintiff 
was  a  professor  of  mathematics  and  astronomy  in  Harvard 
College,  and  the  house  and  land  which  he  occupied  were 
the  property  of  the  college,  but  had  been  let  to  him  at  a 
rent  of  $400  a  year.  It  was  held  that  this  property  was 
not  within  the  exemption  of  the  statute  ;  that  the  occu- 
pancy of  a  lessee  was  not  such  an  occupying  as  was  intended 
by  the  statute ;  but  that  it  would  have  been  otherwise  if 
the  building  had  been  erected  by  the  officers  of  the  college, 
and  had  been  occupied  by  the  plaintiff  with  the  permission 


'  Proprs.  of  Meeting  House  in  Lowell,        ^  First  M.  E.  Church  v.  Chicago,  26 
I  Mete.  538.  111.482.  ; 
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of  the  college,  and  without  having  any  estate  therein,  or 
paying  any  rent  therefor.^  A  quarter  section  of  land  pos- 
sessed by  a  literary  and  educational  institution  for  the  sole 
purpose  of  thereafter  erecting  its  permanent  buildings 
thereon,  but  which  was  at  that  time  unimproved  and  un- 
occupied, was  held  not  exempt  from  taxation  under  a  clause 
in  a  statute  exempting  from  taxation  "  all  property  used 
exclusively  for  State,  county,  municipal,  literary,  educa- 
tional, scientific,  religious,  and  charitable  purposes."* 

The  charter  of  a  cemetery  company  provided  that  all  the 
estate,  real  or  personal,  held  and  actually  used  by  the  com- 
pany for  burial  purposes,  or  for  the  general  uses  of  lot 
holders,  or  subservient  to  burial  uses,  and  which  had  been 
plotted  and  recorded  as  cemetery  grounds,  should  be  ex- 
empt from  taxation.  The  property  claimed  to  be  exempt 
consisted  of  two  large  tracts,  neither  of  which  was  included 
in  the  land  owned  and  used  by  the  company  for  burial 
purposes,  although  they  had  been  surveyed  and  plotted. 
These  tracts  were  separated  from  the  land  in  actual  use  by 
the  company,  by  a  public  highway.  On  one  of  them  the 
company  had  erected  several  buildings  occupied  by  men  in 
its  employment,  and  stables  where  its  horses  were  kept. 
The  other  tract  was  fenced  by  itself,  and  had  been  used  by 
the  company  as  a  pasture  for  its  horses ;  and,  as  occasion 
required,  sand  and  mold  had  been  taken  from  each  tract 
and  used  on  the  land  in  actual  use  for  burial  purposes  in 
order  to  improve  the  same.  It  was  held  that  these  two 
tracts  were  not  exempt  from  taxation.^ 

The  charter  of  a  bank  provided  that  it  should  pay  to  the 
State  an  annual  tax  of  one-half  of  one  per  cent,  on  each 
share  of  its  capital  stock,  which  should  be  in  lieu  of  all 


'  Pierce  v.  Inhabs.  of  Cambridge,  2  Id.  3  ;  State  v.  Ross,  4  Zab.  497  ;  Wy- 

Cush.  612.  man  v.  St.  Louis,  17  Mo.  335  ;  State  v. 

*  Washburn  College  v.  Commission-  Town  Council,  12  Rich.  339. 

ers,  8  Kansas,  344.    See  Orr  v.  Baker,  ^  People    v.  Cemetery    Co.,   86    111. 

4  Ind.  86;   Meth.  Church  v.  Ellis,  38  336. 
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Other  taxes  ;  that  the  bank  might  purchase  and  hold  a  lot 
of  ground  for  the  use  of  the  institution  as  a  place  of  busi- 
ness, and  sell  or  exchange  the  same,  and  hold  such  real  and 
personal  property  as  might  be  conveyed  to  it  to  secure 
debts,  and  sell  and  convey  such  property.  The  bank  pur- 
chased with  part  of  its  capital  stock  a  lot  which,  with  the 
improvements  thereon,  it  bought  solely  as  a  place  of  busi- 
ness, but  only  used  the  first  floor  for  that  purpose,  letting 
the  cellar  and  the  second  and  third  stories  to  other  parties 
for  a  money  rent.  It  also  became  the  owner  in  fee  of  three 
other  lots  conveyed,  by  a  debtor  of  the  bank,  to  a  trustee 
to  secure  certain  loans  due  to  the  bank,  and  bought  by  the 
bank  at  the  sale  under  the  trust  deed.  The  purchase  was 
made  to  save  the  debt  and  the  lots  held  for  sale  as  soon  as 
a  reasonable  price  could  be  obtained.  It  was  held  that  the 
exemption  from  taxation  other  than  the  specific  tax  pre- 
scribed only  extended  to  so  much  of  the  building  as  was 
necessary  for  the  use  of  the  bank  and  actually  so  used.^ 
Where  the  exemption  from  taxation  of  the  property  of  a 
railroad  company  was  "  the  track  of  the  road  and  the  land 
on  which  it  is  constructed,"  and  did  not  in  terms  extend  to 
the  appurtenances,  it  was  held  that  the  immunity  did  not 


1  Bank  of  Commerce  v.  McGowan,  6  liable   to    taxation.      Richmond,    etc., 

Lea  Tenn.  703.     See  De  Soto  Bank  v.  R.R.  Co.  v.  Com.,  76  N.  C.  212.     The 

Memphis,  6  Baxter  Tenn.  415.     An  charter  of  a  railroad  corporation  gave 

act  for  completing  a  railroad  provided  it   power  to   hold   real   and   personal 

that  "  all  the  real  estate  held  by  the  property,  and,  after  providing  that  it 

company  for  right  of  way,  for  station-  should  pay  a  tax  on  its  capital  stock, 

places   of  whatever  kind,   and   for  a  exempted  it  from  other  taxation.     It 

work-shop  location,   shall   be   exempt  was  held  that  the  exemption  was  lim- 

from   taxation   until   the  dividends  of  ited  to  such  property  as  was  incident 

profits  of  said  company  shall  exceed  and  necessary  for  the  railroad,  its  ob- 

six  per  centum  per  annum."     It  was  jects,  and  uses,  and  did  not  extend  to 

held  that  real  estate  owned  and  used  all  property  which  the  company  might 

for  other  purposes  than  those  specified  choose  to  purchase  and  hold  on  specu- 

was  not  exempt  from  taxation,  and  that  lation   or  to    meet  the   exigencies   of 

if  land  devoted  to  any  one  of  the  uses  some     future  .  anticipated     business, 

enumerated  was  also  appropriated  to  State  v.  Newark,   i  Butcher,  315;  2 

any  other  purpose,  it  would  become  Id.  519;  State  v.  Mansfield,  3  Zab.  510. 
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include  the  depots,  engine-houses,  turn-tables,   car-houses, 
and  Other  buildings  and  erections.' 

A  statute  which  exempts  all  of  the  property  of  a  railroad 
company  from  taxation,  includes  the  real  and  personal  es- 
tate of  the  company  required  for  the  successful  prosecution 
of  its  business  and  also  its  franchise.*  The  word  "  neces- 
sary" in  a  statute  exempting  property  from  taxation  is  not 
contradistinguished  from  the  word  "  convenient."  Power 
necessary  to  a  corporation  does  not  mean  simply  power 
which  is  indispensable,  but  that  which  is  obviously  appro- 
priate to  carry  into  effect  the  franchise  granted.^  The 
charter  of  a  railroad  company  provided  that  "  the  said  cor- 
poration may  build  bridges,  fix  scales  and  weights,  raise 
embankments,  or  make  any  other  works  necessary  for  the 
construction,  use,  or  enjoyment  of  the  said  railroad,  and 
may  also  enter  upon  said  road  and  take  possession  of  and 
use  any  materials  necessary  therpfor."  The  same  act  pro- 
vided that  the  corporation  should  pay  into  the  treasury  a 
tax  of  one-half  of  one  per  cent,  upon  its  capital  stock,  and 
that  no  other  tax  should  be  imposed  upon  the' company. 
It  was  held  that  so  much  of  a  farm  as  was  useful  on  ac- 
count of  its  gravel  in  the  maintenance  of  the  railroad  and 
a  branch  railroad  connecting  the  farm  with  the  main  track 
were  exempt  from  taxation.*     A  statute  required  railroad 


1  Portland,  etc.,  R.R.  Co.  v.  Saco,  60  property   in    reference    to   which    the 

Me.  196.  stock  exists,   for  the   reason   that  the 

'  Wilmington  R.R.  Co.  v.  Reid,  13  property  is   the  representative  of  the 

Wall.  264 ;  Gardner  v.  State,  i   Zab.  stock  and  the  stock  the  representative 

557;    State  v.   Commissioners,   3   Id.  of   the    property.      When,    therefore, 

510;  State  V.  Flavell,  4  Id.  370;  State  there  is  a  simple  declaration  by  the 

V.  Ross,  lb.  497 ;  State  v.  Blurdell,  lb.  legislature  that  the  capital  stock  of  a 

403 ;  State  v.  Collector,  etc.,  2  Dutcher,  corporation   shall   be   exempt,  an    ex- 

519;    State   V.   Collector,    5   Id.    541;  emption  of  one   is  the   exemption  of 

Cook  V.  State,  4  Vroom,  475.  the  other.     If,  however,  an   act  pro- 

'  State  v.  Hancock,  35  N.  J.  537.  vides  that  while  the  capital  stock  shall 

*  Ibid.    As  a  general  proposition,  ex-  be  forever  exempt  the  property  shall  be 

emption  of  the  capital  stock  of  a  cor-  exempt  for  thirty-five  years,  the  neces 

poration   from    taxation    exempts   the  sary  inference  is  that  after  the  expira- 
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companies  of  the  State  annually  to  make  return  and  pay  to 
the  State  treasurer  a  sum  equal  to  three  per  centum  of  the 
gross  earnings  of  the  roads  owned  or  operated  by  them  re- 
spectively within  the  State  for  the  year  preceding  the  mak- 
ing of  such  return,  the  payment  of  which  sum  was  declared 
to  take  the  place  and  be  in  full  of  all  taxes  of  every  name 
and  kind  upon  said  roads  or  other  property  belonging  to 
said  companies  or  the  stock  held  by  individuals  therein, 
except  special  assessments  for  local  improvements  within' 
cities  and  incorporated  villages.  A  subsequent  statute  was 
as  follows :  "  The  track,  right  of  way,  depot,  grounds,  and 
buildings,  machine-shops,  rolling  stock,  and  all  other  prop- 
erty necessarily  used  in  operating  any  railroad  in  this  State 
belonging  to  any  railroad  company  are  hereby  all  and  sin- 
gular declared  to  be,  and  they  shall  henceforth  remain  ex- 
empt from  taxation  for  any  purpose  whatsoever,  and  it 
shall  not  be  lawful  to  assess  or  impose  taxes  upon  any 
property  before  named."  It  was  held  that  a  hotel  and 
premises  used  exclusively  for  the  convenience  and  accom- 
modation of  travelers  and  guests  arriving  and  departing  by 
a  railroad  must  be  deemed  "  property  necessarily  used  in 
operating  the  railroad  "  within  the  meaning  of  the  statute.^ 
Where  the  bed,  berm  bank,  toll-houses,  and  collectors'  of- 
fices, the  constituent  parts  of  and  incident  to  a  canal  be- 
longing to  an  incorporated  company,  could  not  be  taxed 
under  the  statute,  it  was  held  that  the  exemption  extended 
to  a  toll-house  erected  for  the  accommodation  of  the  col- 
lector, although  the  building  was  occupied  by  him  and  his 
family  as  a  residence  and  was  three  stories  in  height.* 
Where  an  act  for  the  raising  of  taxes  excepted  manufac- 
turing corporations  within  the  State,  it  was  held  that  the 


tion  of  thirty-five  years  the  property  '  Schuylkill  Nav.  Co.  v.  Commission- 
may  be  taxed.  Atlantic  &  Gulf  R.R.  ers,  11  Pa.  St.  202.  See  Ridge  Turr- 
Co.  V.  Allen,  1 5  Fla.  637.  pike  Co.  v.  Stoever,  6  Watts  &  Serg. 
'  Milwaukee  &  St.  Paul  R.R.  Co.  v.  378 ;  Lehigh  Coal  &  Nav.  Co.  v. 
Crawford  County,  29  Wis.  1 16.  Northampton  Co.,  8  Id.  334, 
VOL.  II. — 23 
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exception  embraced  all  corporations,  the  chief  and  principal 
business  of  which  was  the  manufacture  and  sale  of  artificial 
products,  and  that  it  therefore  included  an  incorporated 
company  engaged  in  manufacturing  and  supplying  illumin- 
ating gas.^ 

§  260.  In  case  of  consolidation. — Where  two  railroad  com- 
panies, the  one  exempt  from  taxation  and  the  other  not 
exempt,  are  authorized  to  unite,  each  after  consolidation 
has  all  the  rights,  and  is  subject  to  all  the  liabilities, 
that  were  originally  conferred  upon  it.  While  one,  there- 
fore, continues  exempt  from  taxation,  the  power  of  the 
legislature  to  tax  the  franchises,  property,  and  income  of 
the  other  remains  unimpaired.^  A  corporation  was  com- 
posed of  several  railroad  companies  previously  chartered  by 
the  States  of  Maryland,  Delaware,  and  Pennsylvania,  two 
of  which  were  the  Baltimore  and  Port  Deposit  Railroad 
Company,  and  the  Delaware  and  Maryland  Railroad  Com- 
pany. The  charter  of  the  former  company  did  not  exempt 
it  from  taxation.  The  act  which  incorporated  the  Delaware 
and  Maryland  Company  provided  that  shares  in  that  com- 
pany should  be  deemed  and  considered  personal  estate,  and 


'  Nassau  Gas  Light  Co.  v.  Brooklyn,  held  that  the  corporation  was  not  es- 
89  N.  Y.  409.  A  gas  light  company  is  topped  to  maintain  an  action  to  re- 
not  a  quasi  public  corporation  within  cover  back  the  amount  paid  by  the  fact 
the  principle  on  which  turnpike,  rail-  that  the  corporation  sent  in  a  state- 
road,  canal,  and  other  similar  corpora-  ment  of  its  taxable  property  including 
tions  established  for  the  convenience  the  property  exempt.  Dunnell  Manf. 
and  accommodation  of  the  public  are  Co.  v.  Inhabs.  of  Pawtucket,  7  Gray, 
held  to  be  exempt  from  ordinary  taxa-  277, 

tion  in  the  cities  or  towns  where  they        "  Tomlinson    v.    Branch,    15   Wall, 

own  property  which  is  held  and  used  460;  Delaware  R.R.  Tax  Case,  18  Id. 

by  them  for  purposes  connected  with  206 ;  Cent.  R.R.,  etc.,  Co.  v.  Georgia, 

or  essential  to  the  due  exercise  of  their  92  U.  S.  665  ;  Southwestern  R.R.  Co. 

corporate  rights  and  duties.     Com.  v.  v.  Georgia,  lb.  676  note;  Branch  v. 

Lowell  Gas  Light  Co.,  12  Allen,  75.  City   of  Charleston,   lb.   677;   Chesa- 

Where  the  stock  in  trade  and  other  peake  &  Ohio  R.R.  Co.  v.  Virginia,  94 

personal  property  of  a  manufacturing  Id.  718.     See  Railroad  Co.  v.  Maine, 

corporation,  which  were   not   taxable  96  U.  S.  499;   State  v.  Maine   Cent. 

under  the  statute,  were  taxed,  it  was  R.R.  Co.,  66  Me.  488. 
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be  exempt  from  any  tax  or  burden  "  except  upon  that  por- 
tion of  the  permanent  and  fixed  works  which  might  be  in 
the  State  of  Maryland."  It  was  held  that  each  company 
was  liable  to  be  assessed  in  the  hands  of  the  new  company 
the  same  that  it  would  have  been  if  it  had  not  been  con- 
solidated.^ An  act  was  passed  by  the  legislature  of  South 
Carolina  in  1828  providing  that  during  the  first  period  of 
thirty-six  years,  the  stock  of  the  South  Carolina  Canal  and 
Railroad  Company,  which  had  been  chartered  the  previous 
year,  and  the  real  estate  that  might  be  purchased  by  the 
company  and  connected  with  and  subservient  to  the  works 
authorized,  should  be  exempted  from  taxation.  Under 
this  charter  the  company  constructed  a  railroad,  and  the 
thirty-six  years  of  exemption  from  taxation  expired  in  1869. 
In  1843  the  company  was  consolidated  with  the  South 
Carolina  Railroad  Company  by  an  act  of  the  legislature  as 
follows  :  "  Whenever  the  written  consent  of  all  the  stock- 
holders of  the  South  Carolina  Canal  and  Railroad  Company 
shall  have  been  obtained,  the  said  South  Carolina  Canal 
and  Railroad  Company  shall  be  merged  in  the  said  South 
Carolina  Railroad  Company,  and  the  said  South  Carolina 
Railroad  Company  shall  be  liable  for  all  the  debts  and  con- 
tracts of  the  said  South  Carolina  Canal  and  Railroad  Com- 
pany ;  and  the  stock  and  property  of  the  said  South  Caro- 
lina Railroad  Company  shall  be  subject  to  the  same  liens 
and  charges  to  which  the  stock  and  property  of  the  said 
South  Carolina  Canal  and  Railroad  Company  may  be 
liable,  and  in  the  same  relative  order  in  which  the  said  liens 
and  charges  now  stand."     It  was  contended  that  by  the 


1  Phila.  &  Wilmington  R.R.  Co.  v.  road  which  the  former  companies  had 

Maryland,  10  How.  376.    The  meaning  respectively  occupied  before  the  union  ; 

of  the  law  was  held  to  be  that  whatever  that  each  should  occupy  the  same  posi- 

privileges  and  advantages  either  of  the  tion  and  have  the  same  power,  rights, 

former  companies  possessed,  should  in  and  privileges  it  had  enjoyed  in  the 

like  manner  be  held  and  possessed  by  portion  of  the  road  which  had  previ- 

the  new  company  to  the  extent  of  the  ously  belonged  to  it. 
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consolidation  the  property  of  the  South  Carolina  Canal 
and  Railroad  Company  was  held  by  the  South  Carolina 
Railroad  Company  with  all  the  rights  and  privileges  of  its 
own  charter  attaching,  including  the  right  to  be  exempt 
from  taxation.  It  was  decided  that  the  two  united  lines  of 
road  were  held  with  the  rights  and  burdens  originally  be- 
longing to  each,  and  that  a  perpetual  exemption  from  tax- 
ation in  the  charter  of  one  would  not  extend  to  the  property 
of  the  other  unless  there  were  express  words,  or  necessary 
intendment  to  that  effect.^ 

§  261.  In  case  of  sale  of  corporate  property. — Immunity  af 
the  property  of  a  corporation  from  taxation  is  not  itself  a 
franchise  which  passes  as  such  without  other  description  to 
a  purchaser  of  the  property,  or  under  a  mortgage  fore- 
closure, the  immunity  being  a  mere  personal  privilege  of 
the  corporation.*  A  railroad  company,  the  charter  of  which 
exempted  it  from  taxation,  became  indebted  to  the  State 
for  bonds  taken  from  the  State  by  way  of  loan,  the  accept- 
ance of  which  was  declared  by  statute  to  operate  as  a  mort- 
gage of  the  road  and  its  appurtenances  ;  and,  in  case  of 
default,  the  governor  was  authorized  to  sell  the  road  and 
its  appurtenances  at  auction,  or  to  buy  in  the  same.  After- 
ward a  new  State  constitution  provided  that  no  property  of 
any  corporation  should  be  exempt  from  taxation.  The 
company  being  in   default,  the  State  lien  was  foreclosed. 


1  Tomlinson  V.  Branch,  15  Wall.  460.  pair  the  obligations  of  the  contract 
Where  two  railroad  companies,  which  contained  in  the  charter  of  the  con- 
were  exempt  from  taxation,  were  con-  solidated  company.  Railroad  Co.  v. 
solidated,  the  act  authorizing  the  con-  Georgia,  98  U.  S.  359.  See  Tennessee 
solidation  providing  that  the  new  cor-  v.  Whitworth,  117  U.  S.  129. 
poration  should  have  the  franchises,  '  Morgan  v.  Louisiana,  93  U.  8.217  ; 
privileges,  and  immunities  which  the  West  Wisconsin  R.R.  Co.  v.  Trempea- 
companies  held  by  their  original  char-  leau  County,  lb.  595  ;  Nilson  v.  Gaines, 
ters,  it  was  decided  that  a  subsequent  103  Id.  417;  Railroad  Cos.  v.  Gaines, 
act  of  the  legislature  declaring  that  the  97  Id.  697  ;  3  Fed.  Rep.  266 ;  2  Flip- 
property  of  all  railroad  companies  in  pin,  621.  See  Humphrey  v.  Pegues,  16 
the  State  should  be  taxed,  did  not  im-  Wall.  248. 
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the  State  buying  in  the  road  and  afterward  selling  it  to 
persons  who  organized  themselves  into  a  new  corporation 
under  a  statute  which  provided  that  the  purchasers  should 
have  all  the  rights,  franchises,  privileges,  and  immunities 
which  were  enjoyed  by  the  former  company.  It  was  held 
that  the  inhibition  of  the  constitution  applied  in  all  its 
force  against  the  renewal  of  an  exemption,  equally  as 
against  its  original  creation,  which  the  legislature  could 
not  disregard  in  providing  for  the  sale  of  the  property, 
and  that  therefore  the  immunity  from  taxation  previously 
granted  no  longer  existed. ■^  In  Virginia,  a  statute  ex- 
empting from  the  payment  of  taxes  the  property  of 
orphan  asylums,  was  held  not  to  include  a  tax  on  a 
devise    or    bequest    to    such    an    institution.      The   court 


'  Trask  v.  Maguire,  i8  Wall.  391. 
The  act  incorporating  a  railroad  com- 
pany authorized  the  company  to  lay  out 
its  road  not  exceeding  five  rods  in 
width  through  its  whole  length,  and 
for  the  purpose  of  cuttings,  embank- 
ments, and  procuring  stone  and  gravel, 
to  take  as  much  more  land  as  might  be 
necessary  for  the  proper  construction 
and  security  of  the  road,  and  to  pur- 
chase and  hold  land,  materials,  en- 
gfines,  cars,  and  other  necessary  things 
for  the  use  of  the  road,  and  for  the 
transportation  of  persons,  goods,  and 
merchandise.  The  act  further  provided 
that  the  State  might,  after  a  certain 
time,  and  upon  certain  terms,  purchase 
tfie  railroad  and  all  the  franchise,  prop- 
erty, rights,  and  privileges  of  the  cor- 
poration. It  was  held  that  the  com- 
pany was  not  liable  to  taxation  for  land 
of  the  width  of  five  rods  located  for  the 
road,  nor  for  any  buildings  or  struc- 
tures erected  thereon,  provided  they 
were  reasonably  incident  to  the  support 
of  the  railroad,  or  to  its  proper  or  con- 
vfenient  use  for  the  carrying  of  passen- 
gers and  the  transportation  6f  com- 


modities, and  that  this  included  engine 
and  car  houses,  depots  for  the  accom- 
modation of  passengers,  and  ware- 
houses for  the  convenient  reception, 
preservation,  and  delivery  of  goods 
carried  on  the  road.  Shaw,  C.  J., 
said:  "The  company  have  not  the 
general  power  of  disposal  incident  to 
the  absolute  right  of  property;  they 
are  obliged  to  use  it  in  a  particular 
manner  and  for  the  accomplishment  of 
a  well-defined  public  object ;  they  are 
required  to  render  frequent  accounts  of 
their  management  of  this  property  to 
the  agents  of  the  public  ;  and  they  are 
bound  ultimately  to  surrender  it  to  the 
public  at  a  price  and  upon  terms  estab- 
lished. Treating  the  railroad  then  as  a 
public  easement,  the  works  erected  by 
the  corporation  as  public  works  in- 
tended for  public  use,  we  consider  it 
vvell  established  that,  to  some  extent  at 
least,  the  works  necessarily  incident  to 
such  public  easement  are  public  works, 
and  as  such  exempted  from  taxation." 
Inhabs.  of  Worcester  v.  Western  RiR. 
Corp.,  4  Mete.  564. 
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said  that  it  was  illogical  and  unreasonable  to  suppose 
that  because  the  property  of  such  institutions,  after  it 
had  been  acquired,  was  exempted  from  taxation,  that  there- 
fore they  would  be  relieved  from  paying  a  premium  or  tax 
on  the  civil  right  or  privilege  of  acquiring  property  by 
devise/ 

§  262.  Increase  of  taxation. — The  right  of  a  State  to  im- 
pose an  increased  tax,  rate,  or  imposition,  in  future,  cannot 
be  taken  away  by  a  mere  implication  arising  from  a  direc- 
tion to  pay  a  certain  sum.**  A  provision,  therefore,  in  an 
act  of  the  legislature  that  a  corporation  shall  pay  annually 
a  specified  tax,  does  not  prevent  a  subsequent  legislature 
from  imposing  an  additional  or  different  tax  upon  the  cor- 
poration.^ The  Easton  Bank  had  been  chartered  under  a 
general  law  which  prescribed  the  payment  of  taxes  on  its 
dividends  at  a  fixed  rate.  A  subsequent  statute  increased 
that  rate,  and  it  was  contended  that  the  limitation  in  the 
original  act  created  a  contract  on  the  part  of  the  State  that 
no  additional  tax  should  be  laid,  and  that,  therefore,  the 
later  act  impaired  the  obligation  of  the  contract.  It  was 
held,  however,  that  the  designation  in  the  original  act  was 
simply  a  declaration  of  the  tax  then  to  be  paid  by  the  bank, 
and  not  an  agreement  that  the  tax  should  not  be  increased 
during  the  existence  of  the  charter.  The  court  said  that 
"to  deduce  from  premises  so  insufficient,  a  consequence  of 
such  magnitude,  would  be  a  violation  of  the  wholesome 
principle  that  an  abandonment  of  the  power  of  taxation  is 
only  to  be  established  by  clearly  showing  this  to  have  been 
the  deliberate  purpose  of  the  State."* 


'  Miller  V.  Com.,  27  Gratt.  1 10.     The  Stevens  v.   N.  Y.,  etc.,  R.R.  Co.,  13 

property   of   a    corporation   which   is  Blatchf.  104. 

placed  in  the  hands  of  a  receiver  by  a  "  Union  Passenger  R.R.  Co.  v.  Phila., 

court  for  the  purposes  of  a  suit  pend-  83  Pa.  St.  429. 

ing  therein,  is   not  thereby  rendered  °  The    Delaware   Railroad  Tax,   18 

exempt  from  the  operation  of  the  tax  Wall.  206. 

laws  of  the  State  within  the  jurisdic-  *Com.  v.  Easton  Bank,   10  Pa.  St. 

tion  of  which  such  property  is  situated.  451.     In  Tennessee  it  was   stipulated 
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§  263.  When  exemption  may  be  revoked.— Where  an  act 
exempting  property  from  taxation  is  founded  on  no  con- 
sideration, it  is  not  a  contract,  but  a  nude  pact,  and  the 
promise  of  a  gratuity  which  may  be  kept,  changed,  or  re- 
called at  pleasure.^  A  joint  committee  of  the  house  of 
representatives  and  council  of  New  Hampshire,  appoint- 
ed to  consider  what  was  requisite  to  be  done  concerning 
the  lands  which  were  granted  and  conveyed  to  Dartmouth 
College,  reported  that  no  lands  belonging  to  the  college 
should  be  sold  for  taxes,  provided  the  trustees  gave  notice 
seasonably  to  the  selectmen  of  each  town  respectively  what 
lands  they  had  in  such  town  ;  and  that  the  taxes  for  the 
present  should  be  charged  to  the  State.  It  was  voted  and 
resolved  that  this  report  be  accepted,  and  that  all  persons 
take  notice  and  govern  themselves  accordingly.  It  was 
held  that  when  the  legislature  provided  by  general  laws  for 
assessments,  and  for  the  collection  of  taxes  assessed  in  acts 
subsequent  to  the  adoption  of  the  constitution,  this  tempo- 
rary provision  for  the  charging  of  the  taxes  to  the  State 
must  be  considered  at  an  end.^  In  the  year  1833  the  legis- 
lature of  Pennsylvania  passed  an  act  which  recited  that 
"  Christ  Church  Hospital  in  the  city  of  Philadelphia  had 
for  many  years  afforded  an  asylum  to  numerous  poor  and 
distressed  widows,  who  would  probably  else  have  become  a 


in  the  charter  of  a  bank  that  in  con-  valuable  consideration  the  right  to  use 

sideration  of  the  privileges  granted,  the  its  capital  stock  in  banking  operations, 

bank  should  pay  to  the  State  annually  the  State  had  no  power,  without  the 

one-half  of  one  per  cent,  on  the  amount  consent  of  the  bank,  to  impose  any  ad- 

of  the  capital  stock  paid  in  by  the  stock-  ditional  burthen  by  way  of  taxation  on 

holders   other   than   the  State.      Sub-  the  enjoyment  of  this  right ;   but  that 

sequently,  the  constitution  of  the  State  the  stock  of  resident  owners  might  be 

being  amended,  it  was   provided  that  taxpd  like   other   property  at   its  cost 

all  property,  excepting  such   corpora-  value.     Union   Bank  v.   The  State,  9 

tions  as  had  heretofore  been,  or  might  Yerg.  490. 

thereafter  be  exempted  from  taxation  in         'Lord  v.  Litchfield,  36   Conn.  116; 

their  respective  charters  of  incorpora-  Tucker   v.-   Ferguson,   22  Wall.    537 ; 

tion,  should  be  taxed  five  per  cent.     It  Wisconsin  R.R.  Co.  v.  Supervisors,  93 

was  held  that  as  the  bank  in  question  U.  S.  595. 
had  purchased  from  the  State  for  a        '^  Brewster  v.  Hough,  10  N.  H.  138. 
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public  charge  ;  and  it  being  represented  that  in  consequence 
of  the  decay  of  the  buildings  of  the  hospital  estate,  and  the 
increasing  burdens  of  taxes,  its  means  are  curtailed  and  its 
usefulness  limited";  it  is  enacted  that  "the  real  property, 
including  ground  rents,  now  belonging  and  payable  to 
Christ  Church  Hospital  in  the  city  of  Philadelphia,  so  long 
as  the  same  shall  continue  to  belong  to  the  said  hospital, 
shall  be  and  remain  free  from  taxes."  It  was  held  that  as 
the  concession  of  the  legislature  was  spontaneous,  and  no 
service  or  duty  or  other  remunerative  condition  imposed  on 
the  corporation,  it  might  be  revoked.*  A  statute  which 
offered  a  premium  of  ten  cents  a  bushel  on  every  bushel  of 
salt  made  from  water  obtained  by  boring  within  the  State, 
and  exempted  from  taxation  the  land  on  which  the  work 
was  done,  was  held  not  an  irrevocable  contract,  but  that 
the  statute  could  be  repealed,  notwithstanding  parties  had 
embarked  in  the  business  which  the  statute  sought  to  en- 
courage.^ 


1  Christ  Church  v.  Phila.,  24   How.        "Salt  Co.  v.  East  Saginaw,  13  Wall. 
300,  affirming  s.  C.  24  Pa.  St.  229.  373. 


CHAPTER   XV. 


CORPORATE    LIABILITY    ON    CONTRACTS. 


I  264.  In  general. 
265.  Presumption  in  favor  of  validity 

of  contract. 
265.  Where  the  corporation  has  been 

benefited  by  the  contract. 

267.  Official  services. 

268.  Corporate  liability  on  engage- 

ment of  agent. 

269.  Ratification   by  corporation   of 

acts  of  its  agent. 

270.  Where  the  contract  is  entered 

into  before  organization. 

271.  Assuming  debt  of  third  person. 


§  272.  Corporate  bonds. 

273.  Nature  and  validity  of  coupons. 

274.  In  case  of  fraud. 

275.  Personal  liability  of  shareholders 

of  private  corporations. 

276.  Individual  liability  of  members 

of  pubHc  corporations. 

277.  Form  and  nature  of  proceedings 

against  stockholders. 

278.  Proof  required  to  charge  stock- 

holders personally. 

279.  Limitation    of   time    of  action 

against  stockholders. 


§  264.  In  general. — The  liability  of  a  corporation  on  its 
contracts  depends  upon  the  principle  which  governs  a 
partnership,  that  is,  upon  the  fact  that  the  contract  is  one 
into  which  the  corporation  could  enter,  and  which  has 
actually  been  made  by  the  corporation  or  by  its  constituted 
agents.'     Corporations  are  bound  by  all  contracts,  whether 


1  "  Whatever  be  the  nature  of  the 
partnership,  each  member  has  an  im- 
plied authority  to  bind  the  firm  for  cer- 
tain purposes  only.  If  he  goes  beyond 
that  authority,  if,  purporting  to  act  in 
behalf  of  the  firm,  he  enters  into  en- 
gagements alien  to  the  objects  of  the 
firm  or  exceeding  his  powers,  the  firm 
will  not  be  responsible  for  those  en- 
gagements, even  though  they  have  de- 
rived advantage  therefrom,  unless  in- 
deed they  have  ratified  the  same.  This 
non-liability  exists  as  strictly  in  chan- 
cery as  at    common    law.     Thus,  in 


Fisher-  v.  Taylor,  2  Hare,  218,  it  was 
laid  down  that  the  implied  authority  of 
a  partner  to  bind  his  co-partners  for 
the  repayment  of  money  borrowed  for 
partnership  purposes,  in  the  ordinary 
course  of  partnership  transactions,  does 
not  necessarily  extend  to  raising  money 
for  the  purpose  of  increasing  the  fixed 
capital  of  the  firm  ;  and  therefore  a 
party  advancing  money  to  one  partner 
knowing  that  it  was  for  the  latter  pur- 
pose, cannot  as  a  matter  of  course 
charge  the  other  partners  with  the  loan, 
unless  the  transaction  took  place  with 


o 
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express  or  implied,  whetiier  by  bond,  bill  of  exchange,  or 
negotiable  note,  entered  into  in  the  usual  and  necessary 
course  of  their  legitimate  business,  except  where  there  is  a 
statutory  prohibition,^  without  any  express  power  in  the 
charter  for  that  purpose.*  In  a  suit  by  a  bank  as  the  sec- 
ond indorsee  of  a  promissory  note  against  the  maker,  made 
payable  to  an  insurance  company  or  order,  and  indorsed  by 
the  president  of  the  company,  upon  the  question  whether 
the  transfer  of  the  note  was  made  by  sufficient  authority, 
an  exception  to  the  following  instruction  to  the  jury  was 
overruled  :  That  if  they  should  find  that  for  a  succession 
of  several  months  prior  to  the  transfer  it  was  the  usage  of 
the  company  to  borrow  money  for  the  purposes  of  its 
legitimate  business,  and  to  negotiate  its  notes  in  order  to 
raise  money  for  such  purposes,  and  the  money  so  borrowed 
was  so  used,  and  such  notes  uniformly  indorsed  in  the  same 
form  as  the  note  in  suit,  the  evidence  vvas  sufficient  to  war- 
rant the  jury  in  finding  that  the  indorsement  of  the  note 
sued  on  was  by  sufficient  authority.* 


their  express  or  actual  authority.     It  Green's  Brice's  Ultra  Vires,  2d   Am. 

applies  alike  to  money  borrowed  on  be-  Ed.  715,  716. 

half  of  the  firm,  and  to  materials  sup-        '  White  Water  Valley  Canal  Co.  v.Val- 

phed  to  and  work  done  for  the  firm  lette,  21  How.  414;  McMasters  v.  Reed, 

under  similar  circumstances.    Itapplies  i  Grant's  Cas.  36  ;  Stiirtevant  v.  City  of 

a  fortiori  to  contracts  relating  to  mat-  Alton,   3   McLean,    393  ;    Legrand  v. 

ters   not  within  the  partnership   pur-  Mercantile  Assoc,  80  N.  Y.  638 ;  Barry 

poses.      In   considering  this  principle  v.  Merchants'  Exch.  Co.,  i   S^ndf  Ch. 

with  reference  to  corporations,  it  is  only  280 ;  Gowen  Marble  Co.  v.  Tarrant,  73 

necessary  to  bear  in  mind  the  meaning  111.  608 ;  Blunt  v.  Walker,  1 1  Wis.  334  ; 

of  the  doctrine  of  ultra  vires.    Corpo-  Old  Colony  R.R.  Co.  v.  Evans,  6  Gray, 

rations  can  be  bound,  whether  by  their  25  ;    New   England   Fire   Ins.   Co.   v. 

own    proceedings    or    those   of    their  Robinson,  25  Ind.  536  ;  Kelly  v.  Board 

agents,  within  certain  limits  only.   Out-  of  Public   Works,  75  Va.  263  ;   Jones 

side  those  limits  they  are  not  bound,  v.   Nat.   Building   Assoc,   94  Pa.   St. 

Neither  at  law  nor  in  equity  will  the  215. 

other  contracting  party  obtain  any  re-        '  Moss  v.  Averill.  10  N.  Y.  449,  and 
dress  in  any  form  of  suit  upon  the  en-  cases  cited.     See  In  re  Agra  &  Mas- 
gagement  itself,  from  the  corporation,  terman's  Bank,  L.  R.  2,  Ch.  391. 
whatever    be    the   fraud,   or  however        "  Marine   Bank  of   N.  Y.  v.   Clem- 
unjust  the   refusal   of  such   redress."  ments,  6  Bosw.  166. 
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§  265.  Presumption  in  favor  of  validity  of  contract. — Where 
power  to  make  commercial  paper  is  a  necessary  incident  to 
the  business  which  the  corporation  is  created  to  transact, 
the  executive  officers  of  the  company  are  presumed  to  act 
in  relation  thereto  within  the  scope  of  their  authority,  and 
every  intendment  will  be  made  to  support  such  paper  es- 
pecially when  made  by  the  financial  officer  of  the  company.^ 
In  a  case  in  Alabama  it  was  said  that  the  success  of  manu- 
facturing and  other  like  enterprises  would  be  so  greatly 
impeded  and  embarrassed  without  the  capacity  to  contract 
debts,  borrow  money,  and  make  and  receive  bills  of  ex- 
change and  promissory  notes,  these  powers  would   be  in- 


'  In  re  Gt.  Western  Tel.  Co.,  5  Biss. 
363.  See  Gelpecke  v.  City  of  Dubuque, 
I  Wall.  175  ;  Commrs.  of  Knox  County 
V.  Aspinwall,  21  How.  539 ;  Farmers' 
Loan  &  Trust  Co.  v.  Curtis,  3  Seld. 
466  ;  Stoney  v.  Am.  Life  Ins.  Co.,  11 
Paige  Ch.  635  ;  Morris  Canal  &  Bank- 
ing Co.  V.  Fisher,  i  Stockt.  Cli.  667  ; 
Wilmarth  v.  Crawford,  10  Wend.  343  ; 
Allegheny  City  v.  McClurkan,  14  Pa. 
St.  83.  An  insurance  company  was 
authorized  by  its  charter  "  to  make  in- 
surance upon  vessels,  goods,  or  mer- 
chandise, freight,  bottomry,  responden- 
tia, and  to  do  and  perform  all  mat- 
ters and  things  for  the  well-being  of 
the  corporation  not  contrary  to  the  pro- 
visions of  this  act."  It  was  further 
provided  that  all  policies  of  insurance 
and  other  contracts  authorized  by  the 
act  which  should  be  made  or  entered 
into  by  the  company  should  be  sub- 
scribed by  the  president  and  attested 
by  the  secretary.  It  was  held  that  no 
power  was  given  to  the  company  to 
execute  promissory  notes,  or  to  borrow 
money  to  pay  liabilities  incurred  in  the 
necessary  prosecution  of  its  business  ; 
and  that  if  there  were  any  circum- 
stances which  rendered  such  acts  valid, 
it  was  incumbent  on  the  party  claiming 


the  benefit  of  them  to  show  their  valid- 
ity. Bacon  v.  Miss.  Ins.  Co.,  31  Miss. 
116. 

A  railroad  company  was  incorporated 
without  express  power  to  execute  bills 
and  notes ;  but  only  to  give  such  paper 
when  necessary  or  proper  in  carrying 
through  the  main  undertaking.  The 
company  therefore  had  no  power  to 
execute  accommodation  paper,  or 
paper  to  aid  an  undertaking  not  con- 
templated by  its  charter,  and  such  paper 
would  be  void.  A  bill  or  note  executed 
within  the  power  of  the  corporation, 
but  by  an  abuse  of  the  power  in  the 
particular  instance,  would,  if  governed 
by  the  law  merchant,  be  valid'  in  the 
hands  of  a  bona  fide  holder ;  but  when 
executed  entirely  without  the  corporate 
power,  it  would  not,  if  indeed  there 
could  be  a  bona  fide  holder  of  such  a 
bill.  Smead  v.  Indianapolis,  etc.,  R.R. 
Co.,  II  Ind.  104. 

Where  the  charter  of  a  corporation 
does  not  confer  upon  it  power  to  emit 
or  put  in  circulation  notes,  bills,  or 
checks,  of  the  character  of  bank  bills, 
it  is  nevertheless  liable  to  pay  for  the 
labor  and  cost  of  making  them.  Un- 
derwood V.  Newport  Lyceum,  5  B.  Mon. 
129. 
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ferred  where  there  was  no  prohibition  to  the  contrary  in 
the  charter  of  the  corporation  ;  the  presumption  being  in 
favor  of  the  validity  of  notes  made  by  such  a  corporation, 
and  that  they  were  made  in  the  lawful  course  of  its  busi- 
ness.^ In  an  action  upon  a  bill  of  exchange  against  a  bank- 
ing association,  it  was  said :  "  Where  a  corporation  is  au- 
thorized to  give  a  negotiable  security  for  any  purpose,  and 
there  is  nothing  to  show  for  what  the  particular  security 
was  given,  if  there  is  nothing  on  the  face  of  the  instrument 
itself  to  create  a  suspicion  that  it  was  issued  for  an  illegal 
object,  the  court  will  presume  that  it  was  given  for  a  legiti- 
mate purpose  rather  than  for  one  which  was  unauthorized 
and  illegal."^  A  corporation  had  no  general  authority  to 
make  loans  and  invest  its  capital  on  bond  and  mortgage  ; 
but  it  could  execute  trusts,  and  invest  trust  funds  in  securi- 
ties of  that  nature.  On  a  bill  filed  by  a  corporation  to  fore- 
close a  mortgage  given  to  it  by  the  defendant,  it  was  held 
by  the  assistant  vice-chancellor,  and  also  by  the  New  York 
Court  of  Appeals,  that  where  a  loan  by  such  a  corporation 
was  contested  by  the  borrower  on  the  ground  of  want  of 
power  to  make  it,  it  was  incumbent  on  him  to  show  that 
the  loan  was  not  made  in  the  proper  exercise  of  the  powers 


'  Oxford   Iron   Co.   v.   Spradley,  46  whether  in  truth  the  note  or  bill  was 

Ala.  98,   referring   to   2   Cowen,  664.  issued  for  the  proper  purposes  of  the 

Where,  however,  a  company  was  incor-  corporation.     Farmers'  &   Mechanics' 

porated  to  conduct  the  business  of  cut-  Bank  v.  Empire  Stone  Dressing  Co.,  5 

ting,  sawing,  and  dressing  stone,  and  Bosw.  275. 

the  by-laws  authorized  the  secretary  to  '  Safford  v.  Wyckoff,  4  Hill,  442,  per 
accept  bills  of  exchange  in  the  prose-  Walworth,  Chancellor.  A  declara- 
cution  of  the  business  of  the  company,  tion  alleged  that, a  corporation  made 
it  was  held  that  the  corporation  did  not  its  promissory  note  in  writing,  and  ten 
have  such  an  unqualified  authority  to  days  after  the  date  thereof  promised  to 
draw,  indorse,  or  accept  bills  of  ex-  pay  to  the  plaintiff,  etc.,  it  was  held 
change,  that  a  third  party  might,  with-  that  as  the  word  "  thereby  "  was  omit- 
out  inquiry,  rely  upon  its  drawing,  in-  ted  in  setting  forth  the  promise,  there 
dorsement,  or  acceptance,  and  claim  to  were  no  words  from  which  it  could 
be  regarded  as  a  bona  fide  holder  for  even  be  implied  that  the  promise  was 
vafue,  protected  against  any  inquiry  in-  in  the  note.  Montague  v.  Church  School 
to  the  consideration,  or  into  the  actual  Dist.  No.  3,  34  N.  J.  218. 
authority  of  the  officer  or   agent,  or 
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expressly  granted/    In  an  action  against  a  joint  stock  com- 
pany on  a  bond  signed  by  two  directors  under  the  seal  of 
the  company,  whereby  the  company  acknowledged  itself 
bound  to  the  plaintiff  in  ;^2,ooo,  it  appeared  that  the  bond 
was  given  to  secure  to  the  plaintiff,  who  was  a  banker,  such 
sum  as  the  company  should,  to  the  amount  of  ;^i,ooo,  owe 
plaintiff  on  the  balance  of  an  account  current,  from  time  to 
time,  and  for  indemnifying  plaintiff  to  that  amount  for  losses 
incurred  by  reason  of  the  account.    The  deed  of  settlement 
organizing  the  company  allowed  the  directors  to  borrow  on 
bond  such  sum  or  sums  of  money  as  should  from  time  to 
time  by  a  resolution  passed  at  a  general  meeting  of  the  com- 
pany be  authorized.     The  directors  accordingly  borrowed 
on  bond  the  amount  for  which  the  representative  of  the  com- 
pany was  sued  ;  but  the  plea  set  up  that  there  had  been  no 
general  resolution  of  the  company  authorizing  the  making 
of  the  bond.    It  was  held  on  demurrer  that  the  plaintiff  was 
entitled  to  judgment.    The  court  said  that  the  dealings  with 
such  companies  were  not  like  dealings  with  other  partner- 
ships ;  that  parties  dealing  with  them  were  bound  to  read 
the  statute  and  deed  of  settlement ;  and  that  the  lender  find- 
ing on  reading  the  deed  of  settlement  that  there  was  no  pro- 
hibition of  borrowing,  but  permission  to  do  so  on  certain 
conditions,  and  that  the  authority  might  be  made  complete 
by  a  resolution,  had  a  right  to  infer  that  such  a  resolution 
was  passed.^     In   an    action   on  a  poHcy  of  insurance  it 
appeared  that  the  deed  of  settlement  of  the  company  pro- 

'  Farmers'  Loan  &  Trust  Co.  v.  Perry,  liability  on  the  part  of  the  corporation, 

3  Sandf.  Ch.  339 ;  3  Comst.  470.  Where  without  setting  out  the  ordinance  which 

in  an  action  on  corporate  bonds  the  empowered  the  corporate  authorities  to 

complaint  set  out  the  bonds,  averred  make  the  contract,  or  the  vote  or  other 

that  the  defendant  was  a  corporation,  proceedings,  or  giving  any  further  de- 

that  it  made  and  delivered  the  bonds  scription  of  the  agents.     Underbill  v. 

for  a  good  consideration  under  an  ordi-  Trustees,  17  Cal.  172. 

nance  passed  by  the  proper  agents  of  '  Royal  British  Bank  v.  Turquand, 

the  corporation  for  that  purpose,  and  5  Ell.  &  Bl.  248 ;  6  Id.  327 ;  85  Erig. 

that  the  defendant  had  failed  to  pay,  it  Com.  L.  246 ;  8  Id.  325. 
was  held  sufficient  prima /aci'e  to  show 
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vided  that  the  common  seal  should  not  be  affixed  to  any 
policy  except  by  the  order  of  three  directors,  signed  by  them 
and  countersigned  by  the  manager,  and  that  every  policy 
should  be  given  under  the  hands  of  not  less  than  three 
directors,  and  sealed  with  the  common  seal.  The  policy  in 
question  was  sealed  with  the  common  seal  and  signed  by 
three  directors,  one  of  whom  was  manager  ;  but  there  was  no 
previous  order  as  required.  It  was  contended  in  behalf  of 
the  defendant  that  the  previous  order  was  a  condition  prece- 
dent to  the  power  of  the  directors  to  affix  the  seal  to  the 
policy ;  that  the  directors  were  agents  with  limited  authority; 
that  those  who  contracted  with  them  had  notice  of  the  lim- 
its because  the  statute  conferred  the  authority  subject  to  the 
provisions  of  the  act  and  of  the  deed  of  settlement  which  was 
registered  for  public  inspection  ;  and  that  the  shareholders 
as  the  principals  had  a  right  to  repudiate  every  policy  not 
executed  in  pursuance  of  the  authority  given  to  the  direct- 
ors. The  Court  of  Queen's  Bench  held  that  a  person  receiv- 
ing a  policy  in  good  faith,  had  a  right  to  presume  that  the 
directors  who  signed  it  had  done  their  duty,  and  that  they 
had  the  preliminary  order  for  executing  it,  and  therefore  it 
was  binding  on  the  company.^ 

Although  actual  work  in  the  construction  of  a  railroad 
was  not  commenced  until  several  months  after  the  appoint- 
ment of  the  plaintiff  as  superintendent  of  the  company,  yet 
he  was  actively  and  efficiently  employed  during  the  interval 
in  the  interest  of  the  company  in  important  business"  pre- 
liminary to  the  construction  of  the  road.  It  was  held  that 
while  the  work  which  he  performed  might  not  be  techni- 
cally within  the  line  of  the  superintendent's  duty,  yet  being 
work  which  he  might  be  directed  as  the  servant  of  the  com- 
pany to  do,  and  having  performed  the  labor  at  the  company's 
request  while  holding  the  office,  it  would  be  presumed  that 
he  acted  in  an  official  capacity  ;  and  that  testimony  as  to 


'  Prince  of  Wales  Co.  v.  Harding,  Ell.  Bl.  &  Ell.  (96  Eng.  Com.  L.)  183. 
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conversations  between  him  and  the  acting  directors  of  the 
company  during  the  period  of  his  employment,  was  admissi- 
ble to  show  his  dissent  at  that  time  from  the  amount  of 
salary  proposed  by  certain  of  the  directors,  and  that  it  was 
not  then  considered  by  him  as  a  stipulated  sum.^ 

To  entitle  a  director  to  receive  compensation,  it  must  be 
provided  by  the  by-laws,  or  by  a  resolution  of  the  directors 
spread  on  the  minutes  of  their  proceedings,  and  fixed  before 
the  services  are  rendered.*  But  when  a  director  performs 
duties  outside  of  those  devolving  upon  him  as  a  director 
under  an  appointment  by  a  resolution  of  the  board,  he  will 
be  entitled  to  compensation.^ 

§  266.  Where  the  corporation  has  been  benefited  by  the 
contract. — A  corporation  cannot  avail  itself  of  the  defense 
of  ultra  vires  when  the  contract  has  been  in  good  faith 
fully  performed  by  the  other  party,  and  the  corporation  has 
had  the  full  benefit  of  the  performance  and  of  the  contract. 
If  an  action  cannot  be  brought  directly  upon  the  agree- 
ment, either  equity  will  afford  relief,  or  a  proceeding  in 
some  other  form  will  prevail.  The  same  rule  holds  e  con- 
verso.  If  the  other  party  has  had  the  benefit  of  a  contract 
fully  performed  by  the  corporation,  he  will  not  be  heard  to 
object  that  the  contract  and  performance  were  not  within 
the  legitimate  power  of  the  corporation.*  Where  a  note  is 
given  by  the  president  of  a  corporation  individually  for 
borrowed  money,  which  note  is  indorsed  by  the  corporation, 
and  the  loan  is  in  fact  made  to  it ;  or  the  lender  is  induced 
to  believe  by  the  agent  of  the  corporation  that  the  transac- 
tion was  with  the  corporation  in  a  matter  within  its  legiti- 

'Bee  V.  San   Francisco,  etc.,  R.R.  Lafayette,  etc.,  R.R.  Co.,  68  111.  570. 

Co.,  46  Cal.  248.  See  Levisee  v.  Shreveport  City  R.R. 

"  Dustin  V.  Imperial  Gas  Co.,  3  Barn.  Co.,  27  La.  Ann.  641  ;  European,  etc., 

&  Adol.  125;   New  York,  etc.,  R.R.  R.R.  Co.  v.  Poor,  59  Me.  277. 

Co.  V.  Ketcham,  27  Conn.  175;   Am.  ''Whitney  Arms  Co.  v.  Barlow,  63 

Cent.  R.R.  Co.  v.  Miles,  52  111.  174.  N.  Y.  62;   20  Am.  R.  504;  Woodruff 

3  Shackleford  v.  New  Orleans,  etc.,  v.  Erie  R.R.  Co.,  93  Id.  609. 
R.R.  Co.,  37  Miss.  202;   Cheeney  v. 


o 
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mate  business,  the  corporation  is  liable.^  If  a  corporation 
should  without  a  vote  introduce  a  usage  and  practice  in  the 
transaction  of  business  different  from  that  prescribed  by 
law,  it  would  be  liable.  For  though  such  conduct  might 
be  improper  in  itself,  yet  the  corporation  could  not  take 
advantage  of  its  own  wrong  to  avoid  its  contracts.  It  is 
sufficient  if  there  be  a  usage  and  practice  under  such  cir- 
cumstances as  may  be  presumed  to  be  within  the  general 
knowledge  and  by  the  consent  of  the  corporation.*  Where 
a  corporation  having  made  its  promissory  note  for  a  large 
sum  in  order  to  raise  money  to  pay  its  indebtedness  and 
enable  it  to  prosecute  its  business,  the  directors  indorsed 
the  note,  and,  to  secure  themselves,  took  from  the  com- 
pany a  mortgage  of  nearly  all  of  its  property,  it  was  held 
that  the  corporation,  after  receiving  and  using  the  money, 
raised  upon  the  credit  of  the  security,  was  not  in  a  condi- 
tion to  claim  that  the  security  was  unauthorized  and  void.^ 
A  corporation  cannot  defend  an  action  for  value  received 
by  it  on  its  resolution  or  request,  and  used  by  it  in  its  busi- 
ness, on  the  ground  of  irregularities  or  defects  in  the  cor- 
porate organization,  failure  to  file  the  certificate  required 
by  law,  or  that  the  certificate  filed  did  not  authorize  the 
corporation  to  obtain  money  for  that  particular  purpose, 
though  used  by  the  corporation  to  carry  out  the  general 
purposes  of  its  creation.*  In  an  action  by  stockholders  of 
a  manufacturing  corporation  to  set  aside  a  mortgage  given 
upon  its  land  on  the  ground  that  a  large  portion  of  the  sum 
secured  by  the  mortgage  was  for  an  alleged  debt  incurred 
by  the  corporation  on  account  of  an  illegal  and  fraudulent 
purchase,  and  that  the  written  assent  of  stockholders  own- 
ing at  least  two-thirds  of  the  capital  stock  was  not  first  ob- 


'  Central    Bank    v.    Empire    Stone  Co.,    50  Conn.   597.     See    Reichwald 

Dressing  Co.,  26  Barb.  23.  v.    Commercial    Hotel    Co.,    106    111. 

"  Bulkley  v.   Derby  Fishing  Co.,  2  439. 

Conn.  252.  *  Merrick  v.  Reynolds  Eng.,  etc.,  Co., 

'Thompson  V.  ^Etna  Axle  &  Spring  loi  Mass.  381, 
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tained  and  filed  in  the  county  clerk's  office,  as  required  by 
the  statute,  the  referee  found  that  the  mortgage  was  given 
and  taken  in  good  faith,  and  that  it  was  free  from  fraud ; 
that  the  corporation  received  in  cash  the  entire  amount 
secured ;  that  the  mortgage  was  intended  to  promote  the 
interests  of  the  corporation,  and  that  such  interests  were 
not  injured  by  it.  There  was  no  proof  or  finding  by  the 
referee,  or  request  to  find,  as  to  the  obtaining  of  the  requi- 
site consent  of  the  stockholders.  It  was  held  that  such 
assent  was  to  be  presumed  after  judgment  of  foreclosure, 
the  burden  of  impeaching  the  mortgage  and  judgment 
being  upon  the  plaintiffs  ;  and  that  if  they  claimed  that  the 
mortgage  was  not  given  to  secure  debts  of  the  corporation, 
or  used  for  that  purpose,  they  should  have  proved  it.^  A 
bill  in  equity  was  brought  for  the  purpose  of  enjoining  the 
prosecution  of  a  suit  upon  certain  promissory  notes  given 
by  a  corporation,  and  also  to  cancel  certain  other  notes  not 
in  suit.  It  appeared  that  various  persons  associated  them- 
selves in  Chicago,  and  filed  articles  of  organization  under 
the  general  incorporation  law  of  the  State  by  which  they 
became  incorporated,  under  the  title  of  "  The  North  Star 
Gold  and  Silver  Mining  Company."  The  statute  of  the 
State  required  the  certificate  to  specify  the  town  and  county 
in  which  the  operations  of  a  company  thus  incorporated 
were  to  be  carried  on,  which  the  certificate  specified  as  the 
city  of  Chicago,  county  of  Cook,  and  State  of  Illinois.  It 
further  appeared  that  the  corporation  was  engaged  in  min- 
ing in  Colorado,  and  in  the  prosecution  of  the  work  bor- 
rowed large  sums  of  money,  for  which  most  of  the  notes 
were  given.  It  was  not  claimed  that  the  notes  were  not 
given  for  a  full  and  fair  consideration,  but  their  cancella- 
tion was  sought  on  the  ground  that  they  were  given  to 
enable  the  corporation  to  prosecute  a  business  beyond  the 


'  Denike  v.  New  York,  etc.,  Co.,  80  N.  Y.  599.    See  Thompson  v.  Lambert, 
44  Iowa,  239. 
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limits  of  the  State,  which  by  the  terms  of  the  certificate  it 
had  no  power  to  do,  and  that  this  purpose  was  known  to 
the  lenders  of  the  money.  The  court  in  sustaining  a  de- 
murrer to  the  bill  held  that  as  the  corporation  had  received 
and  used  the  money  for  a  purpose  which,  whether  ulira 
vires  or  not,  was  the  sole  one  for  which  the  corporation 
was  organized,  justice  required  that  the  money  should  be 
repaid.^  Where  a  corporation  borrows  money  which  is 
required  and  used  to  fulfil  the  objects  of  the  charter,  the 
corporation  will  be  liable  for  its  repayment,  though  a  differ- 
ent method  of  raising  funds  for  the  corporate  purposes  is 
provided  by  law.  A  school  district,  having  contracted 
debts  to  a  considerable  amount  in  building  a  school-house, 
and  for  other  school  purposes,  and  for  expenses  incurred  in 
certain  actions  in  which  the  district  was  concerned,  hired  of 
several  persons  money  and  gave  its  promissory  notes  for 
the  same,  and  applied  the  money  to  the  payment  of  the 
debts.  It  was  held  that  the  notes  were  valid  and  binding 
upon  the  district  notwithstanding  the  school  act  did  not 
provide  any  other  mode  of  raising  money  than  by  a  tax 
upon  the  ratable  property  of  the  district.* 

Although  the  president  of  a  corporation  has  no  power, 
merely  as  president,  to  bind  the  corporation  by  any  act  of 
his  outside  of  his  official  duties,  yet  the  corporation  will  be 
bound  by  his  unauthorized  acts  if  it  subsequently  ratifies 
them,  or  so  conducts  itself  with  reference  to  them  as  that 
it  ought  to  be  estopped  from  denying  his  authority,  and 
generally  the  doctrine  of  estoppel  will  apply  whenever  the 
corporation  receives  and  retains  the  benefit  of  the  contract.^ 
The  board  of  directors  of  a  railroad  company  relinquished 
.to  the  president  for  a  period  of  three  years  the  exclusive 


'  Bradley  V.  Ballard,  55  111.  413.  way  Comp.  v.   McCarthy,  96   U.  S. 

"  Clarke  School  Uist.  No.  7,  3  R.  I.  258 ;  City  Fire  Ins.  Co.  v.  Carrugi,  41 

,199.  Ga.  660;  Whitney  Arms  Co.  v.  Bar- 

»  Perry    v.     Simpson     Waterproof  low,  63  N.  Y.  62 ;  Hurd  v.  Green,  17 

Manuf.  Co.,  37  Conn.  520.    See  Rail-  Hun,  327;  Howe  v.Keeler,  27  Conn.  538. 
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management  of  the  business  of  the  corporation,  allowing 
him,  at  his  own  discretion,  to  employ  and  pay  the  workmen 
constructing  the  road  ;  to  purchase  and  lay  the  iron  con- 
stituting the  track  ;  to  borrow  money  in  large  and  small 
sums,  giving  the  notes  or  bills  of  the  corporation  as  well 
as  other  securities  therefor  ;  to  purchase  locomotives  and 
cars  and  to  put  them  in  use  on  the  road,  paying  for  them 
in  like  bills  and  notes ;  and,  at  the  expiration  of  the  time, 
the  board  of  directors  took  possession  of  the  road  and  of 
all  the  property  thus  procured  by  the  president,  without 
questioning  the  manner  in  which  it  had  been  obtained. 
In  an  action  against  the  company  on  a  bill  of  exchange 
given  by  the  president  during  the  time  he  had  the  sole  con- 
trol of  the  affairs  of  the  company  in  payment  for  a  locomo- 
tive and  tender  constructed  by  the  payees  named  in  the  bill, 
who  indorsed  it  to  the  plaintiff,  it  was  held  that  the  plain- 
tiff was  entitled  to  recover.^ 

The  stockholders  of  a  corporation  have  no  right  to  re- 
main silent  and  permit  the  directors  to  make  contracts  with 
third  parties  and  receive  the  benefits  flowing  from  such 
contracts,  and  then,  when  a  court  of  equity  is  called  upon 
to  enforce  a  repayment  of  the  money,  to  take  shelter  be- 
hind unauthorized  acts  of  those  who  have  been  intrusted 
with  the  management  of  the  affairs  of  the  corporation.* 
On  a  bill  to  foreclose  a  mortgage  given  by  a  corporation, 
the  defense  was  that  the  persons  who  executed  the  mort- 
gage were  not  directors  of  the  corporation  or  authorized  to 
mortgage  the  property.  It  was  held  that  as  the  mortgage 
was  executed  by  the  corporation  in  the  mode  prescribed  by 
its  charter  for  the  express  purpose  of  securing  the  payment 
of  a  loan,  the  corporation,  after  receiving  the  money,  could 
not  avoid  hability  by  questioning  the  authority  of  the  per- 
sons   making   the  loan.^      In  many  instances  a  court  of 

'Olcott  V.Tioga  R.R.Co.,27N.Y.  546.        «  Ottawa  Northern  Plank  R.  Co.  v. 
'  Aurora  Agr.  &  Hort.  Soc.  v.  Pad-    Murray,  15  111.  336. 
dock,  80  111.  263. 
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equity  will  refuse  to  interfere  with  a  corporation  at  the  in- 
stance of  a  stockholder  in  respect  to  an  unauthorized  con- 
tract which  has  been  fully  executed,  when,  if  the  same 
stockholder  had  applied  in  season  for  an  order  to  restrain 
the  execution  of  the  contract,  the  court  might  have  felt 
bound  to  grant  the  relief  prayed  for,  especially  where  the 
petitioner  has  stood  by  and  allowed  the  alleged  illegal  trans- 
action to  be  consummated,  and  permitted  or  induced  oth- 
ers to  become  interested  in  the  corporation  upon  the  sup- 
position that  the  existing  state  of  things  is  legal  and 
proper.^  Where  a  bill  was  filed  by  a  stockholder  of  an 
incorporated  company  to  enjoin  the  collection  of  a  note 
given  for  money  which  the  company  had  used  for  a  pur- 
pose not  authorized  by  its  charter,  the  purpose  for  which  it 
was  to  be  used  being  known  to  the  lender  of  the  money  at 
the  time  the  loan  was  made,  it  was  said  by  the  court : 
"  While  courts  are  inclined  to  maintain  with  rigor  the  lim- 
itation of  corporate  action  whenever  it  is  a  question  of  re- 
straining the  corporation  in  advance  from  passing  beyond 
the  boundaries  of  its  charter,  they  are  equally  inclined  on 
the  other  hand  to  enforce  against  it  contracts,  though  ultra 
vires,  of  which  it  has  received  the  benefit."^ 


'  Terry  v.  Eagle  Lock  Co.,  47  Conn.  The  test  whether  a  demand  connected 

I4r.  with  an  illegal  transaction  is  capable 

*  Bradley  v.  Ballard,  55  111.  413.    See  of  being  enforced  at  law  is  whether  the 

Episcopal  Charitable  Soc.  v.  Episcopal  plaintiff  requires  the  aid  of  the  illegal 

Church  in  Dedham,  i  Pick.  372 ;  Za-  transaction  to  establish  his  case.     The 

briskie  v.  Hackensack  &  N.  Y.  R.R.  converse  of  this  proposition  is  equally 

Co.,  18  N.  J.  Eq.  (3  C.  E.  Green)  178 ;  true,  that,  where  the  plaintiff  has  made 

Amerman  v.  Wiles,  24  Id.   (9  C.  E.  out  his  case  without  calling  the  illegal 

Green)     13;     Germantown     Farmers'  transaction  to  his  aid,  the  defendant 

Ins.  Co.  V.  Dhein,  43  Wis.  420 ;  Hall  who   has  enjoyed   its  benefits  cannot 

Manf.  Co.  v.  Am.  R.R.  Supply  Co.,  48  set  up    the    defense  of   ultra   vires. 

Mich.  331  ;  Kitchen  v.  St.  Louis,  etc.,  Wright  v.  Pipe  Line  Co.,  loi  Pa.  St. 

R.R.  Co.,  69  Mo.  224 ;    Union  Nat.  204 ;  Swan  v.  Scott,  1 1  Serg.  &  Rawle, 

Bank  v.  Hunt,    76  Id.  439 ;    Allen  v.  164.   A  party  insured  having  sustained 

Freedman's  Savings  &  Trust  Co.,  14  loss  was  induced  to  compromise  his 

Fla.  418;  Oil  Creek,  etc.,  R.R.  Co.  v.  claim  against  the  company  in  conse- 

Pennsylv.  Transp.  Co.,  83  Pa.  St,  160.  quence  of  the  misrepresentation  of  its 
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§  367.  Official  services. — A  director  of  a  corporation  is 
not  entitled  to  payment  on  a  quantum  meruit  for  the  per- 
formance of  services  previously  rendered  by  him  in  the  line 
of  his  duty  as  director.^  In  Loan  Assoc,  v.  Stonemetz,*  a 
vote  having  been  passed  by  the  directors  of  a  loan  associa- 
tion to  pay  the  chairman  of  the  committee  on  short  loans 
$200  for  his  services  already  rendered,  it  was  held  that  the 


principal  officer.  It  was  held  that  the 
compromise  must  be  set  aside,  and 
that  the  party  was  entitled  to  recover 
on  his  policy  in  a  court  of  equity.  Mer- 
rick V.  Lamar  Ins.  Co.,  74  111.  404.  An 
insurance  company  issued  a  policy  of 
insurance  to  B.  on  his  dwelling-house, 
the  loss  to  be  payable  to  H.  as  his 
mortgage  interest  might  appear.  The 
policy  contained  a  condition  that  if  the 
property  insured  should  be  sold  or  con- 
veyed, or  if  the  interest  of  the  insured 
therein  should  be  changed  in  any  man- 
ner, whether  by  the  act  of  the  insured 
or  by  operation  of  law,  the  policy  should 
be  void  until  the  written  consent  of  the 
company  was  obtained.  The  company 
failed  and  a  receiver  was  appointed. 
B.  died  intestate  without  having  ob- 
tained the  consent  of  the  company  to 
a  change  of  interest  in  the  property, 
and  the  dwelling-house  was  thereafter 
destroyed  by  fire.  It  was  held  that  thp 
death  of  B.  caused  a  change  of  interest 
which  avoided  the  policy  ;  that  if  con- 
sent could  not  be  obtained  either  of  the 
company  or  the  receiver,  it  should  be 
treated  as  a  case  where  consent  was  re- 
fused, and  the  company  was  bound  to 
repay  simply  the  unearned  premium  on 
the  policy.     Hine  v.  Woolworth,  93  N. 

Y.75. 

A  deviation  from  the  described  course 
of  employment  of  an  insured  vessel, 
unless  compelled  by  necessity  at  any 
time  after  the  liability  under  which  the 
policy  attaches,  constitutes  a  defense  to 
an  action  thereon  for  a  subsequent  loss, 
however  slight  or  harmless  the  devia- 


tion may  appear  to  be.  When  the  pol- 
icy by  the  use  of  the  terms  "  at  and 
from "  the  port  specified  covers  the 
period  of  waiting,  it  is  not  material 
whether-  a  deviation  occurs  during  the 
time  the  vessel  is  in  port  waiting  for 
the  voyage  to  commence  or  takes  place 
/  afterward.  The  liability  under  a  pol- 
icy of  insurance  upon  freight  under  the 
language  "  at  and  from  "  a  certain  port 
is  from  the  time  it  is  placed  on  the  ves- 
sel in  preparation  for  the  voyage. 
Where  an  insurance  upon  a  vessel  ly- 
ing in  port  for  a  voyage  risk  is  described 
as  being  "  at  and  from  "  a  given  port, 
the  policy  attaches  at  the  commence- 
ment of  the  preparations  for  the  voy- 
age. When  a  vessel  is  insured  for  a 
voyage  "  at  and  from  "  a  certain  place, 
and  the  ship  is  not  then  in  port,  the 
policy  begins  to  run  from  the  time  it 
safely  arrives  at  the  specified  port,  and 
continues  during  its  stay  while  prepar- 
ing for  the  voyage  insured  against. 
Stevens  v.  Com.  Mu.  Ins.  Co.,  26  N.  Y. 
402 ;  Fernandez  v.  Gt.  West.  Ins.  Co., 
48  Id.  572 ;  8  Am.  R.  571  ;  Snyder  v. 
Atlantic  Mu.  Ins.  Co.,  95  ]^.  Y.  196. 

'  Collins  V.  Godfrey,  i  Barn.  &  Aid. 
450  ;  Dunstan  v.  Imperial  Gas  Light 
Co.,  3  Bam.  &  Ad.  125  ;  Maux  Ferry 
Gravel  Road  Co.  v.  Branegan,  40  Ind. 
361;  Citizens'  Nat.  Bank  v.  Elliott,  55 
Iowa,  104 ;  Blatchford  v.  Ross,  54 
Barb.  42  ;  Illinois  Linen  Co.  v.  Hough, 
91  111.  63  ;  Santa  Clara  Mining  Assoc. 
V.  Meredith,  49  Md.  389 ;  Gardner  v. 
Butler,  30  N.  J.  Eq.  702. 

■'  29  Pa.  St.  534. 
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vote  created  no  debt,  for  the  reason  that  it  was  in  favor  of  a 
director  for  services  rendered  by  him  in  his  official  capacity. 
The  court  said:  "Although  the  director  performed  the 
work  faithfully,  his  labors  fell  within  the  limit  of  his  duty 
as  a  director,  and  the  fact  that  he  performed  them  with  an 
exuberance  of  good  faith,  imposed  upon  the  corporation  no 
moral  duty  to  pay  for  them.  The  legal  obligation  was  as 
defective  as  the  moral.  When  the  resolution  was  passed, 
the  consideration  had  been  executed,  for  the  services  had 
been  previously  rendered,  and  there  is  no  proof  of  a  prec- 
edent or  contemporaneous  request.  It  is  quite  true  that 
they  were  beneficial  to  the  defendant,  and  a  request  might, 
in  the  liberal  spirit  of  modern  decisions,  be  implied  ;  but  in 
the  instance  of  gratuitous  services  performed  by  a  party  in 
the  line  of  his  legal  duty  there  is  no  such  inference.  Our 
decision  must  be  placed  on  yet  higher  ground.  We  regard 
it  as  contrary  to  all  sound  policy  to  allow  the  director  of  a 
corporation,  elected  to  serve  without  compensation,  to  re- 
cover payment  for  services  performed  by  him  in  that  ca- 
pacity, or  as  incidental  to  his  office.  It  would  be  a  sad 
spectacle  to  see  the  managers  of  any  corporation,  ecclesias- 
tical or  lay,  civil  or  eleemosynary,  assembling  together  and 
parcelling  out  among  themselves  the  obhgations  or  other 
property  of  the  corporation  in  payment  for  their  past  ser- 
vices." A  director  may,  however,  perform  extra  labor  and 
be  justly  entitled  to  compensation  for  it,  and  this  may  be 
established  without  an  express  promise  from  the  pecuhar 
nature  of  the  services  rendered.  But  when  a  director  ex- 
pects pay,  his  services  should  appear  to  have  been  bargained 
for,  or  their  nature  and  extent  be  such  as  clearly  to  imply 
that  both  parties  understood  they  were  to  be  paid  for,  and 
not  rendered  gratuitously  within  the  scope  of  a  director's 
duty.^  

'  N.  Y.  &  New  Haven  R.R.  Co.  v.  fayette,  etc.,  R.R.  Co.  v.  Cheeney,  87 
Ketcham,  27  Conn.  170;  First  Nat.  111.  446;  Santa  Clara  Mining  Assoc,  v. 
Bank  v.  Drake,  29  Kansas,  311  ;  La-     Meredith,  supra;  Shackelford  v.  New 
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Directors  of  a  railroad  occupy  a  relation  of  trust  toward 
the  corporation  and  its  stockholders,  and  are  bound,  in  all 
matters  pertaining  to  the  construction  of  the  road  and  the 
acquisition  of  the  roadway,  to  act  as  the  representatives  and 
for  the  benefit  of  the  company.  They  cannot  lawfully  ac- 
quire for  themselves  property  which  it  is  their  duty  to 
acquire  for  the  company,  and  which  is  necessaay  for  its 
purposes.  Such  a  dealing  would  be  just  as  objectionable 
as  purchasing  from  the  company  land  which  it  was  their 
duty  to  sell  in  its  behalf.  In  respect  to  this  class  of  deal- 
ings, directors  of  corporations  stand  upon  the  same  footing 
as  ordinary  trustees.^  It  was  said  by  Rapallo,  J.,  in  de- 
livering the  opinion  of  the  New  York  Court  of  Appeals, 
that  "  It  would  be  difficult  to  conceive  a  more  gross  viola- 
tion of  the  rules  governing  the  relation  of  trustee  and  cestui 
que  trust,  than  to  permit  the  directors  of  a  corporation 
formed  for  the  purpose  of  constructing  a  railroad,  whose 
duty  it  was  to  acquire  the  right  of  way,  to  expend  the  funds 
of  the  corporation  in  expensive  erections  upon  land  neces- 
sary for  the  roadway,  but  which  the  company  had  not  ac- 
quired the  right  to  use,  and  at  the  same  time  to  purchase  or 
hire  the  same  land  in  their  individual  right,  and  avail  them- 
selves of  the  title  thus  acquired  to  make  extortionate  de- 
mands upon  the  company  for  the  use  of  the  land,  and,  in 
default  of  submission  to  such  demands,  to  destroy  the  erec- 
tions they  had  themselves  made  as  agents  for,  and  at  the 
expense  of  the  company.  Yet  such  is,  in  substance,  the 
nature  of  the  dealing  in  which  the  plaintiff  in  the  present 
case  has  applied  to  the  court  to  uphold  and  protect  him."  ^ 


Orleans,  etc.,  R.R.  Co.,  37  Miss.  202.  461  ;  Hoyle  v.  Plattsburgh,  etc.,  R.R. 

A   secretary  is  entitled  to  reasonable  Co.,    54  N.   Y.  314;  Covington,  etc., 

compensation.      Rogers  v.  Hastings,  R.R.  Co.  v.  Bowler,  9  Bush.  Ky.  468  ; 

etc.,  R.R.  Co.,  22  Minn.  25.    The  same  Oilman,  etc.,  R.R.  Co.  v.  Kelly,  77  111. 

is  true  of  the  clerk  of  a  corporation.  426 ;  Hoffman  Coal  Co.  v.  Cumberland 

Missouri  River  R.R.  Co.  v.  Richards,  Coal  Co.,    16  Md.  456 ;  Cumberland 

8  Kansas,  loi.  Coal  Co.  v.  Sherman,  30  Barb.  553. 

'  Aberdeen  R.R.  v.  Blakie,  i  MacQ.  ''  Blake  v,  Buffalo  Creek  R.R.  Co.,  56 
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§  268.  Corporate  liability  on  engagement  of  agent. — When 
a  corporation  permits  its  officers  and  agents  to  take  such 
steps,  and  pursue  such  a  course  as  to  give  a  person  hired  by 
them  to  do  work  reason  to  believe  that  he  is  employed  by 
the  corporation,  he  is  entitled  to  consider  and  hold  the  cor- 
poration liable  for  his  services.^  The  general  manager  of  a 
railroad  company  has,  as  incidental  to  his  situation,  au- 
thority to  bind  the  company  to  pay  for  surgical  attendance 
bestowed  at  his  request  on  an  employ^  of  the  company  in- 
jured by  an  accident  on  its  railroad.*  Although  a  station 
agent  of  a  railroad  company  is  not  authorized  by  virtue  of 
his  position  as  such  agent  to  employ  a  hotel-keeper,  at  the 
expense  of  the  company,  to  attend  to  an  employ^  of  the 
company  injured  while  working  for  it,  nor  to  furnish  such 
employ^  with  board  and  lodging  while  disabled  ;  ^  yet  it  is 
different  as  to  the  general  agent  of  the  company,  who  has 
such  power ;  and  a  hotel-keeper  would  not  be  compelled, 
after  the  general  agent  of  the  company  had  agreed  that  the 
company  would  pay  for  the  board  and  service,  to  institute 
an  inquiry  as  to  the  liability  of  the  company  to  take  care  of 
the  disabled  employe,  before  receiving  him  into  his  house.* 


N.  Y.  485.    As  to  pay  for  services  of  Shriver  v.   Stevens,    12   Pa.   St.    258. 

president  of  corporations,   see  Beatty  While  a  railroad  company  is  under  no 

Organ,  etc.,  Co.,  41  N.  J.  Eq.  470.  legal  obligation  to  furnish  an  employ6 

'  Gowen  Marble  Co.  v.  Farrant,  73  vyho  may  receive  injuries  in  the  service 

111.  608.  of  the  company  with  medical  attend- 

'  Walker  v.  Gt.  Western  R.R.  Co.,  ance,  if  a  surgeon  has  been  employed 

L.  R.  2,  Ex.  228.     See  Cook  v.  Hanni-  by  an  agent  of  the  company,  although 

bal,  etc.,  R.R.  Co.,  63  Mo.  397.  the  agent  may  not  have  had  express 

'  Tucker  v.  St.  Louis,  etc.,  R.R.  Co.,  authority,   yet   slight  acts  of  acquies- 

54  Mo.  177 ;  Cooper  v.  N.  Y.  Cent.  &  cence  by  the  company  willjje  sufficient 

Hudson  River  R.R.  Co.,  6  Hun,  276 ;  to  justify  a  jury  in  finding  that  the  em- 

Stephenson  v.  N.  Y.  &  Harlem  R.R.  ployment  was  the  act  of  the  company. 

Co.,   2   Duer,   341  ;    Cox  v.   Midland  Cairo  &  St.  Louis  R.R.  Co.  v.  Mahoney, 

Counties  R.R.  Co.,  3  Exch.  268.  82  111.  73.     One  J.,  while  in  the  employ- 

*  Toledo,  etc.,  R.R.  Co.  v.  Prince,  50  ment  of  a  railroad  company  as  a  brake- 
Ill.  26;  Same  v.  Rodrigues,  47  Id.  188;  man,  was  run  over  by  a  locomotive  and 
Marquette,  etc.,  R.R.  Co.  v.  Taft,  28  injured.  The  station  agent  at  the  place 
Mich.  289  ;  Atlantic  &  Pacific  R.R.  where  the  injury  was  done  employed  B. 
Co.  V.  Reisner,  18  Kansas.  458.    See  to  nurse  and  take  care  of  J.,  telling  him 
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Where  a  promissory  note  was  signed  by  a  township  trustee, 
without  indicating  whether  he  was  acting  as  trustee  for  the 
civil  or  for  the  school  township,  but  the  note  recited  that  it 
was  given  for  work  on  a  school  building,  it  was  held  that 
the  payee  might  maintain  an  action  on  the  note  against  the 
school  township.^ 

The  rule  as  to  the  liability  of  a  corporation  for  the  en- 
gagements of  its  agents  is  applicable  to  agreements  within 
the  corporate  powers  in  general.  In  an  action  against  a 
bank  to  recover  the  value  of  ten  shares  of  its  capital  stock 
which  it  was  claimed  the  bank  had  wrongfully  converted  to 
its  own  use,  it  was  proved  that  the  president  of  the  bank 
sent  for  the  plaintiff  and  told  him  that  there  would  be  a 
new  organization  of  the  bank  ;  that  the  bank  had  concluded 
that  if  the  plaintiff  would  act  as  director  of  the  bank,  and 
give  it  all  the  business  of  a  firm  of  which  the  plaintiff  was 
a  member,  as  they  had  done  before,  and  use  their  influence, 
they  being  one  of  the  oldest  firms  in  the  city,  and  doing  a 
heavy  business  with  the  bank,  the  bank  would  give  the 
plaintiff  ten  shares  of  its  capital  stock  ;  that  the  plaintiff 


that  the  railroad  company  would  pay  treasurer  of  a  town,  it  appeared  that 
him  for  his  services,  which  B.  accord-  the  defendant  was  not  a  public  officer, 
ingly  performed,  and  presented  his  bill  but  one  of  a  committee  appointed  by 
to  the  station  agent  for  payment.  The  the  town  to  execute  the  powers  con- 
latter  wrote  to  the  general  superintend-  ferred  upon  the  town  by  statute  for 
ent,  stating  fully  all  that  had  been  supplying  its  inhabitants  with  water, 
done,  and  after  the  account  was  ren-  It  was  held  within  the  power  of  the 
dered,  the  general  superintendent  con-  town  to  compensate  the  members  of 
ferred  with  the  station  agent  with  ref-  this  committee  for  their  services,  and 
erence  to  the  various  items,  and  said  that  the  intention  and  agreement  of  the 
that  if  they  were  reasonable  he  would  town  to  make  such  compensation  might 
pay  the  account.  It  was  held  that  B.  be  shown  either  by  a  previous  vote,  or 
was  entitled  to  recover  a  reasonable  by  subsequent  action  adopting  the  do- 
compensation.  Toledo,  etc.,  R.R.  Co.  ings  of  the  committee.  Arlington  v. 
V.  Rodrigues,  supra.  Peirce,  122  Mass.  270.  See  Emerson 
"Sheffield  School  Township  v.  An-  v.  Newbury,  13  Pick.  377  ;  Crenshaw  v. 
dress,  56  Ind.  157.  See  Whitney  v.  Roxbury,  7  Gray,  374 ;  Simpson  v.  Mal- 
Stowe,  III  Mass.  368.  In  an  action  den,  109  Mass.  313;  Parks  v.  Waltham, 
to  recover  money  alleged  to  have  been  lb.  160. 
paid  without  legal  authority    by  the 
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accepted  the  proposition,  acted  as  director,  and  the  firm  did 
all  their  business  with  the  bank.  It  was  held  that  as  the 
agreement  was  fully  carried  out  on  the  part  of  the  firm, 
there  was  a  sufficient  consideration  to  sustain  the  contract 
for  the  stock,  and  that  the  bank  sanctioned  the  action  of 
its  president  by  receiving  the  benefits  of  the  contract.^  A 
bank  being  much  embarrassed,  and  holding  $5,000  of  H.'s 
money  which  was  liable  to  be  drawn  out  at  any  time,  but 
which  the  bank  officers  were  anxious  to  retain,  and  J.  owing 
the  bank  a  large  sum,  which  he  was  unable  to  pay,  B.,  the 
cashier,  proposed  to  H.  that  he  should  loan  the  $5,000  to 
J.  to  apply  on  the  latter's  debt  to  the  bank,  to  be  secured 
by  J.'s  bond  and  mortgage  on  his  property.  There  was  a 
prior  mortgage  on  J.'s  property  against  which  B.,  as  cashier, 
delivered  to  H.  a  bond  of  indemnity.  The  two  operations 
of  obtaining  ready  money  on  the  debt  of  J.,  and  paying  the 
debt  of  the  bank  to  H.  in  long  paper,  were  combined  in 
one,  by  taking  security  from  J.  to  H.,  instead  of  having  it 
made  to  the  bank,  and  then  assigned  to  H.  J.  and  H.  did 
not  deal  with  each  other  at  all  in  the  transaction,  but  both 
with  the  bank;  and  the  mortgage  which  J.  gave  was  in 
reality  given  to  secure  his  debt  to  the  bank,  and  was  only 
made  to  H.,  because,  under  the  arrangement  made  by  B., 
the  bank  was  to  pay  a  debt  of  equal  amount.  H.  paid  the 
money  to  the  bank,  and  the  bank  gave  J.  credit  to  that 
amount  on  its  books ;  and  the  bank  defended  H.  in  a  suit 
to  foreclose  the  prior  mortgage.  In  an  action  by  H.  on  the 
contract  of  indemnity  against  the  bank,  it  was  urged  in  be- 
half of  the  bank  that  the  arrangement  was  entered  into  with- 
out authority,  inasmuch  as  there  was  nothing  done  by  the 
directors  authorizing  it,  and  that  the  by-laws  of  the  bank 
required  all  contracts  to  be  signed  by  the  president.  On  the 
other  hand  H.  proved  that  for  a  considerable  period  before 


'  Rich  V.  State  Nat.  Bank,  7  Nebraska,  201.     See  Union  Bank  of  Fla.  v.  Call, 
5  Fla.  409. 
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and  after  the  giving  of  the  bond  of  indemnity,  the  entire 
management  of  the  bank  was  virtually  in  the  hands  of  the 
cashier,  the  directors  seldom  meeting  unless  to  declare  divi- 
dends, and  very  little  attention  being  paid  to  the  rules*pre- 
scribed  by  the  by-laws  for  the  transaction  of  business.  It 
was  decided  that  the  contract  must  be  held  to  have  been 
affirmed  by  the  subsequent  acquiescence  of  the  corporation, 
and  to  be  binding  upon  it.^ 

An  action  was  brought  by  the  indorsee  of  a  negotiable 
draft  against  a  corporation  as  acceptor.  The  defendant  was 
incorporated  by  an  act  of  the  legislature  of  Missouri  with 
the  general  purposes  and  powers  of  a  life  insurance  company, 
and  authorized  to  establish  departments  and  branches  of  the 
association  in  each  State,  territory,  or  foreign  country  in 
which  it  should  transact  business.  The  corporation  had, 
previous  to  July,  1872,  agreed  to  make  a  loan  to  one  C.  on 
property  in  M.,  and  a  mortgage  had  been  executed  and  de- 
livered to  the  company,  but,  by  agreement  of  the  parties, 
the  money  was  not  to  be  advanced  until  the  following  Octo- 
ber. C,  desiring  to  use  the  funds  before  the  time  they  were 
to  be  advanced  by  the  company,  drew  the  draft  payable 
October  15,  1872,  for  the  amount  agreed  upon,  payable  to 
the  order  of  H.  &  Co.  The  draft  was  accepted  by  R., 
the  manager  of  the  department  located  at  M.,  with  the 
knowledge  and  consent  of  the  treasurer  of  the  department. 
It  was  held  that  as  the  transaction  was  shown  to  have  been 
in  the  business  of  the  company,  and  on  its  behalf,  and  R. 
intended  and  assumed  so  to  contract,  the  company  was  lia- 
ble, and  not  R.  individually.^     An  action  was  brought  by 


'  Peninsular    Bank   v.    Hanmer,    14  the  company,  and  that  the  witness  was 

Mich.  208.  clerk  ;  that  the  note  was  given  for  bor- 

'  Hascall  v.  Life  Assoc,  of  Am.,  5  rowed  money ;  that  he  was  in  the  habit 

Hun,  151.     In  an  action  on  a  note  pur-  of  executing  notes  in  this  manner  for 

porting  to  have  been  given  by  an  in-  the  company  with  its  knowledge,  and 

corporated     manufacturing    company  that  he  did  it  by  direction  of  the  agent, 

which  was  signed  "  C.  agent,  by  D.,"  and  that  the  note  in  suit  was  used  by 

D.  testified  that  C.  was  the  agent  of  the  company  in  its  business.    It  was 
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the  indorsee  of  a  promissory  note  against  a  corporation  as 
indorser,  the  note  being  payable  to  the  corporation  or  order 
nine  months  from  date  with  interest.  The  day  before  the 
note  became  due  D.,  the  agent  of  the  corporation,  in  con- 
sideration of  an  extension  of  the  time  of  payment,  made  the 
following  indorsement  on  the  note  :  "  Accountable  without 
notice  or  demand."  The  by-laws  of  the  corporation  made 
it  the  duty  of  the  agent  "  to  purchase  stock  and  make  sales 
for  the  corporation,  to  hire  and  discharge  help,  and  manage 
the  concerns  of  the  corporation,  being  subject  at  all  times 
to  the  direction  of  the  board  of  directors."  It  was  insisted 
by  the  defense  that  D.  acted  as  the  agent  of  the  maker  of 
the  note,  and  not  of  the  corporation,  when  he  made  an  agree- 
ment for  an  extension  of  the  time  of  payment  and  waived 
demand  and  notice.  It  was  held  that  the  corporation  being, 
by  its  agent,  a  party  to  the  agreement  for  an  extension  of 
time  was  not  discharged,  and  that  the  fact  that  the  agent 
agreed  to  pay  nine  per  cent,  interest  to  obtain  the  delay, 
did  not  absolve  the  corporation  from  paying  what  was 
legally  due.^ 

held  that  the  evidence  of  the  execution  which  the  contract  was  made.     It  was 

of  the  note  by  the  company  was  suffi-  held  that  the  acts  of  the  members  did 

cient  to  go  to  the  jury,  and  for  them  to  not  estop   the   society   from   insisting 

find  that  the  company  had  adopted  by  upon   the   invalidity  of  the  contract, 

usage  the  signature  of  its  agent  as  its  Tracy  v.  Guthrie  County  Agr.  Soc,  47 

own.     Mead  v.   Keeler,  24  Barb.  20.  Iowa,  27. 

In  an  action  against  an  agricultural  so-        '  Whitney  v.  South  Paris  Manf.  Co., 

ciety  on  a  promissory  note  given  by  W.  39  Me.  316.     When  a  person  has  the 

&  P.,  president  and  secretary  of  the  so-  actual  charge  and  management  of  the 

ciety  in  its  behalf  in  part  consideration  general  business  of  a  corporation  with 

for  the  purchase  of  a  fair-ground,  it  was  the   knowledge   of  the   members   and 

claimed  that,  although  W.  and  P.  had  directors,  this  is  evidence  of  his  au- 

no  authority  to  make  the  contract,  yet  thority  without  showing  any  vote  or 

that  the  society  had  adopted  it.     The  other  corporate  act  constituting  him 

evidence  showed  that  after  the  purchase  the  agent  of  the  corporation.   Goodwin 

the  society  did  considerable  work  upon  v.   Union   Screw   Co.,   34  N.  H.  37?. 

the  ground ;  but  it  did  not  appear  what  Grape  Sugar,  etc.,  Manf.  Co.  v.  Small, 

proportion  ofthe  members  of  the  society  40  Md.  395.     The  station  agent  of  a 

assisted  in  this  work,  nor  that  they  had  railroad  company  testified  that  he  had 

actual   knowledge  of   the   manner  in  charge  of   receiving    and   forwarding 
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In  an  action  against  a  bank  on  a  contract,  the  defense 
was  that  the  contract  was  not  signed  by  the  president  and 
cashier  as  required  by  the  general  banking  law  of  the  State, 
which  provided  that  "  contracts  made  by  the  bank  or  bank- 
ing association  established  under  the  provisions  of  this  act, 
and  all  notes  and  bills  issued  and  put  in  circulation  as 
money,  shall  be  signed  by  the  president  and  cashier  there- 
of." It  was  held  that  any  person  might  contract  with  a 
bank  through  other  than  its  statutory  agents  if  he  deemed 
it  safe  and  advisable,  but  that,  in  such  case,  before  he  could 
enforce  the  contract,  he  would  be  compelled  to  show  as 
best  he  could  the  authority  under  which  the  agent  acted.^ 
The  same  objection  was  raised  in  New  York  to  a  certificate 
of  deposit  issued  by  a  bank  and  signed  by  the  cashier  alone. 
It  was  held  that  the  law  was  to  be  construed  as  appointing 
statutory  agents  to  contract  in  behalf  of  the  bank  where 
no  designation  of  such  agents  was  made  by  the  associates, 
but  not  as  prohibiting  the  association  from  conferring  that 
power  upon  its  officers  or  appointing  other  agents  to  con- 
tract in  its  behalf.* 


freight  at  that  station  ;  that  his  duties        '  Dana  v.  Bank  of  St.  Paul,  4  Minn, 

with  regard  to  freight  were  to  receive,  385. 

weigh,  and  get  it  off  as  soon  as  possi-  '  If  an  action  of  ejectment  is  brought 
ble ;  that  he  had  no  authority  to  make  by  a  corporation  to  recover  possession 
contracts,  no  authority  over  the  locomo-  of  premises,  a  verbal  notice  to  quit, 
tive  power  of  the  road ;  and  that  he  given  by  an  agent,  is  sufficient  without 
had  never  agreed  to  send  freight  at  any  other  evidence  of  authority,  the  bring- 
particular  time.  It  was  held  that  the  ing  of  the  ejectment  showing  that  the 
jury  might  legally  find  that  the  company  corporation  authorized  and  adopted  the 
held  him  out  as  its  agent  authorized  to  agent's  act.  Roe  v.  Pierce,  2  Camp- 
contract  for  sending  freight  the  next  bell,  96.  In  an  action  against  a  rail- 
day.  Deming  v.  Grand  Trunk  R.R.  road  company  to  recover  a  tax,  it  ap- 
Co.,  48  N.  H.  455.  Where  the  presi-  peared  that  the  legal  title  to  a  portion  of 
dent  of  a  railroad  company  advertises  the  land  assessed  was  never  in  the  cor- 
the  tans'  of  fare  and  freight,  the  acts  of  poration,  but  was  held  by  J.,  who  was  a 
the  corporation  in  receiving  and  appro-  principal  stockholder  of  the  company, 
priating  the  tolls  thus  established,  pre-  It  was  averred  by  the  defendant  in  its 
supposes  a  delegated  authority  in  him  answer  that  its  superintendent  furnish' 
for  the  purpose.  Hilliard  v.  Goold,  34  ed  to  the  assessor  a  written  statement 
N.  H.  230;  Bankof  U.  S.  v.  Dandridge,  of  the  real  estate  and  improvements 
12  Wheat.  64.  belonging  to  the  company,  and  affixed 
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It  is  not  competent  for  a  railroad  conductor  to  bind  the 
company  by  an  agreement  with  a  passenger  to  carry  him  to 
a  given  place  and  allow  him  to  leave  the  train  there,  unless 
the  place  is  a  regular  station  of  that  particular  train.     The 


to  different  items  of  the  list  certain 
valuations  which  were  then  accepted  by 
the  assessor  as  the  true  valuations,  but 
were  afterward  altered  and  increased 
by  him  without  the  knowledge  of 
the  superintendent.  It  was  proved 
that  the  list  so  furnished  by  the  super- 
intendent included,  with  other  property, 
the  lots  claimed  to  have  been  owned  by 
J.  It  was  held  that  the  company  could 
not  be  heard,  against  the  admissions  of 
the  pleadings,  to  dispute  the  authority 
of  its  agent,  and  that  the  list  given  by 
him  to  the  assessor  was  binding  upon 
the  company,  and  justified  the  assessor 
in  adopting  it  as  a  correct  statement  of 
its  property.  People  v.  Stockton,  etc., 
R.R.  Co.,  49  Cal.  414. 

In  an  early  case  in  New  York,  it  was 
contended  that  if  a  loan  was  illegal,  it 
must  be  deemed  the  act  of  the  agent 
or  officers  of  the  corporation,  and  not 
of  the  corporation  itself,  and  that  the 
corporation  ought,  therefore,  to  be  al- 
lowed to  recover  back  its  property  thus 
improperly  disposed  of.  Suther- 
land, J.,  in  delivering  the  opinion  of 
the  court,  said :  "  This  would  be  a  most 
convenient  distinction  for  corporations 
to  establish,  that  every  violation  of  the 
charter,  or  assumption  of  unauthorized 
power  on  the  part  of  the  officers,  al- 
though with  the  full  knowledge  and 
approbation  of  the  directors,  is  to  be 
considered  the  individual  act  of  the 
officers,  and  is  not  to  prejudice  the  cor- 
poration itself.  There  would  be  no 
possibility  of  ever  convicting  a  corpo- 
ration of  exceeding  its  powers  and 
thereby  forfeiting  its  charter,  or  incur- 
ring any  other  penalty,  if  this  principle 
could  be  established."  Life  &  Fire  Ins. 
Co.  v.  Mechanics'  Fire  Ins.  Co.,  7  Wend. 


31.  The  cashier  of  a  bank  has  implied 
authority  from  his  official  designation 
as  cashier  to  borrow  money  for,  and  to 
bind  the  bank  for  its  repayment,  and 
the  assumption  of  such  authority  by 
him  will  conclude  the  bank  as  against 
third  persons  who  have  no  notice  of  his 
want  of  authority  in  the  particular 
transaction  and  deal  with  him  on  the 
basis  of  its  existence.  Coats  v.  Don- 
nell,  94  N.  Y.  168.  The  acts  of  an 
agent  may  be  explained  by  his  declara- 
tions made  at  the  time,  but  not  after- 
ward. A  religious  congregation  would 
not  be  affected  by  the  declaration  of 
one  of  its  members  as  to  what  had 
previously  passed  at  a  meeting  of  the 
congregation,  it  being  hearsay.  The 
facts  should  be  proved  by  the  testimony 
of  some  person  who  was  present,  un- 
less they  were  reduced  to  writing,  in 
which  case  the  writing  should  be  pro- 
duced. Magill  V.  Kauffman,  4  Serg.  & 
Rawle,  316. 

When  one  assumes,  without  author- 
ity, to  act  for  another,  if  that  other 
wishes  to  avail  himself  of  the  acts  of 
the  agent,  he  must  adopt  the  whole  or 
none.  But  if  the  agent  is  duly  ap- 
pointed and  vested  with  special  or  lim- 
ited powers,  whatever  he  does  in  such 
case  beyond  his  authority  is  void  un- 
less ratified,  without  affecting  the  valid- 
ity of  what  was  done  within  the  scope 
of  his  powers.  Davenport  Savings 
Fund  Assoc,  v.  North  Am.  Fire  Ins. 
Co.,  16  Iowa,  74.  In  an  action  against 
a  bank  on  certain  promissory  notes 
payable  to  bearer,  alleged  to  have  been 
made  by  the  president  of  the  bank,  and 
which,  after  being  signed  by  the  cash- 
ier, were  stolen  and  the  signature  of 
the  president  forged,  it  was  urged  in 
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duty  of  a  conductor  is  to  run  the  trains  according  to  the 
public  arrangements,  and  he  has  no  power  to  change  them. 
A  passenger  has  no  right  to  infer  that  the  conductor  has 
any  such  power  from  his  general  duties  as  conductor,  and 
no  reason  to  suppose  that  he  can  bind  the  railroad  company 
by  such  an  agreement.^ 


behalf  of  plaintiff  that  as  the  notes 
were  made  upon  paper  belonging  to  the 
bank,  were  in  all  respects  perfect  ex- 
cept in  the  signature  of  the  president, 
and  they  had  got  into  circulation  by 
means  of  the  carelessness  of  the  offi- 
cers of  the  bank,  they  ought  to  be  re- 
garded as  the  notes  of  the  corporation, 
even  if  the  name  of  the  president  was 
feloniously  put  to  the  notes  by  some 
person  into  whose  hands  they  fell.  It 
was  held,  however,  that  the  bank  was 
in  no  way  liable  on  the  notes  to  a  bona 
fide  holder.  Salem  Bank  v.  Gloucester 
Bank,  17  Mass.  i.  A  water-power 
company  by  a  resolution  appointed  a 
general  agent  and  gave  him  authority 
to  do  any  and  all  acts  he  might  deem 
for  the  interest  of  the  company,  and  di- 
rected the  president  and  directors  to 
give  him  a  power  of  attorney  for  that 
purpose.  The  power  of  attorney  au- 
thorized the  agent  to  manage  and 
transact  all  business  connected  with  the 
property  of  the  company,  "  and  gener- 
ally to  do  all  other  acts  and  things  for 
and  in  behalf  of  saidT  company  that  he 
may  deem  proper  to  further  and  pro- 
tect its  interests.''  It  was  held  that  the 
agent  had  no  power  to  make  or  indorse 
notes  in  the  name  of  the  company  so 
as  to  make  a  member  liable  therefor  as 
a  stockholder  ;  and  that  proof  that  the 
agent  was  in  the  habit  of  giving  notes 
for  the  company  was  inadmissible,  un- 
less accompanied  with  an  offer  to  prove 
that  the  company  had  some  knowledge 
that  the  agent  was  in  the  habit  of  giv- 
ing notes  in  the  name  of  the  company. 
The  fact  that  the  agent  was  a  director 


would  give  him  no  authority  in  the 
premises,  excepting  when  acting  as  a 
member  of  the  board,  unless  there  was 
some  by-law  conferring  power  on  him. 
Lawrence  v.  Gebhard,  41  Barb.  575. 
Where  it  was  claimed  that  a  corpora- 
tion had  ratified  a  sale  of  its  real  estate 
at  a  meeting,  it  was  shown  that  three- 
fourths  of  the  stock  voted  thereat  were 
represented  by  directors  who  either  ad- 
vised or  participated  in  the  sale  ;  that 
the  motion  to  confirm  the  sale  was  not 
put  in  writing  nor  entered  on  the  min- 
utes ;  that  the  meeting,  upon  discover- 
ing objections  to  the  contract  after  its 
adoption,  solicited  a  release  from,  or 
modification  of  it ;  and  that,  no  previ- 
ous notice  having  been  given  to  the 
stockholders  that  the  sale  would  be  be- 
fore them  for  rejection  or  confirmation, 
its  approval  was  accidental,  and  not  a 
deliberate  act.  It  was  held  that  the 
corporation  was  entitled  to  have  the 
contract  rescinded,  and  the  property  re- 
conveyed  upon  equitable  terms.  Cum- 
berland Coal  &  Iron  Co.  v.  Sherman, 
20  Md.  117.  See  Blood  v.  Marcuse, 
38  Gal.  590;  Gashwiler  v.  Willis,  33 
Id.  16;  Carpenter  v.  Biggs,  46  Id.  91. 
'  Ohio  &  Miss.  R.R.  Co.  v.  Hatton, 
60  Ind.  12.  If  a  valid  special  contract 
is  made  entitling  a  person  to  convey- 
ance on  a  railroad  train,  the  rights  and 
responsibilities  of  the  parties  must  be 
governed  by  it.  Ordinarily,  a  ticket  is 
not  a  contract,  but  it  may  be  and  often 
is  a  contract,  as  where  it  is  sold  at  less 
than  the  general  rate,  and  is  accepted 
and  is  to  be  used  and  enjoyed  on  spec- 
ified conditions.     The    reduced    rate 
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§  269.  Ratification  by  corporation  of  acts  of  its  agent. — To 
render  a  ratification  effective  and  conclusive,  the  principal 
must  at  the  time  have  been  fully  aware  of  every  material 
circumstance  of  the  transaction,  and  the  act  of  ratification 
must  have  been  an  independent  and  substantive  act  founded 
on  perfect  freedom  of  volition.^  Where  the  question  was 
as  to  the  ratification  by  a  corporation  of  a  contract  made  in 
its  behalf  by  its  president  for  the  purchase  of  real  estate,  it 
was  shown  that  the  board  of  trustees  of  the  company  acted 
upon  information  communicated  by  the  president  in  a 
written  report  upon  the  subject  of  the  purchase,  which 
report  did  not  profess  to  give  the  details  of  the  contract, 
but  stated  generally  the  fact  of  the  purchase  and  the  price 
to  be  paid,  together  with  the  advantages  likely  to  result 
from  the  transaction  ;  and  that  the  board  by  a  unanimous 
vote  ratified  the  report  and  proceedings.  It  was  objected 
that  the  board  acted  in  the  matter  without  a  knowledge  of 
the  facts,  and  that  a  ratification  under  such  circumstances 
was  not  valid  and  could  not  be  enforced.  It  was  held  that 
it  could  not  be  supposed  that  the  report  was  received  and 
voted  on  in  silence,  but  the  natural  presumption  was  that 
it  was  fully  considered,  and  the  particulars  inquired  into 
and  explained.^ 

The  contract  ratified  must  be  one  which  could  have  been 
legally  entered  into  by  the  corporation.*  It  is  essential 
that  the  party  ratifying  should  be  able  not  merely  to  do  the 


constitutes  sufficient  consideration  for  Middletown,  etc.,  R.R.  Co.,  86  N.  Y. 

the   restrictions  usually  contained    in  200 ;  Gilman,  etc.,  R.R.  Co.  v.  Kelly, 

such  tickets,  and  if  a  passenger  accepts  77  111.  426 ;  Tracy  v.  Guthrie  County 

the  ticket,  he  cannot  take  advantage  of  Agr.  Soc,  47  Iowa,  27. 

the  reduction  in  the  rate,  and  reject  the  '  Ibid. ;  Shaver  v.  Bear  River,  etc., 

conditions  on  which  the  reduction  was  Co.,  10  Cal.  396.     See  Lyndeborough 

made.     Wilson  v.   New  Orleans,  etc..  Glass  Co.  v.  Mass.  Glass  Co.,  1 1 1  Mass. 

R.R.  Co.,  63    Miss.  352;  Howard  v.  315;  Darst  v.  Gale,  83  111.  136. 

Chicago,  etc.,  R.R.  Co.,  61  Id.  194.  »  Taymouth  v.  Koehler,  35  Mich.  22 ; 

'  Cumberland  Coal  &  Iron  Co.  v.  M'Loughiin  v.  Detroit,  etc.,  R.R.  Co., 

Sherman,  20  Md.  117;   Blen  v.  Bear  Sid.  100. 

River,  etc.,  Co.,  20  Cal.  602 ;  Scott  v.  ,           , 
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act  ratified  at  the  time  the  act  is  done,  but  also  at  the  time 
the  ratification  is  made.  The  same  want  of  power  to  give 
an  agent  authority  to  contract,  and  thereby  bind  the  cor- 
poration beyond  the  scope  of  the  corporate  objects,  will  be 
equally  conclusive  against  any  attempt  to  ratify  a  contract 
which  the  corporation  had  no  right  to  enter  into.^  The 
intervening  rights  of  third  persons  cannot  be  defeated  by 
the  ratification.  Thus,  if  an  individual,  pretending  to  be 
the  agent  of  another,  should  enter  into  a  contract  for  the 
sale  of  land  of  his  assumed  principal,  it  would  be  impossible 
for  the  latter  to  ratify  the  contract  if,  between  its  date  and 
the  attempted  ratification,  he  had  himself  disposed  of  the 
property.  He  could  not  defeat  the  intermediate  sale  made 
by  himself,  and  impart  validity  to  the  sale  made  by  the 
pretended  agent,  for  his  power  over  the  property  or  to 
contract  for  its  sale  would  be  gone.  For  the  same  reason 
liens  by  attachment  or  judgment  upon  the  property  of  a 
debtor  are  not  affected  by  his  subsequent  ratification  of  a 
previous  unauthorized  transfer  of  the  property.^ 

A  principal  who  neglects  promptly  to  disavow  an  act  of 
his  agent,  by  which  the  latter  has  transcended  his  authority, 
makes  the  act  his  own  ;  and  the  maxim  which  makes  ratifi- 
cation equivalent  to  a  precedent  authority  is  as  much  pred- 
icable  of  ratification  by  a  corporation  as  it  is  of  ratification 
by  any  other  principal,  and  it  is  equally  to  be  presumed 
from  the  absence  of  dissent.^    In  an  action  against  a  manu- 


■  Gage  V.  Newmarket,  18  Q.  B.  457  ;  Cracken  v.  San  Francisco,  16  Cal.  591  ; 

Beach  V.  Fulton  Bank,  3  Wend.  573  ;  Crum's  Appeal,  66  Pa.  St.  474. 

Bank  of  Genesee  v.  Patchin  Bank,  3  '  Cook  v.  Tullis,  18  Wall.  332.     An 

Kern.   315;    McCullough   v.   Moss,    S  act  done  previous  to  incorporation  may 

Denio,  567  ;  Albert  v.  Savings  Bank,  i  be   adopted   afterward    so    as    to    be 

Md.  Ch.  407  ;  Abbot  v.  Bait.,  etc.,  Co.,  equally  binding  and  conclusive.     Pres- 

Ib.  542  ;  Strauss  v.  Eagle  Ins.  Co.,  5  ton  v.  Liverpool,  etc.,  Co.,  7  Eng.  L.  & 

Ohio  St.  59;  Bacon  v.  Miss.  Ins.  Co.,  Eq.   124;    Goody   v.  Colchester,   etc., 

31  Miss.  116;  Downing  v.  Mt.  Wash-  Co.,  15  Id.  596;  Dubuque  Female  Col- 

ington  R.  Co.,  40  N.  H.  230;  Peterson  lege  v.  Dubuque,  13  Iowa,  555. 

V.  Mayor  of  N.  Y.,  17  N.  Y.  449;  Mc-  .  »  Gordon  v.  Preston,  i  Watts,  387; 
VOL.  II.— 25 
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facturing- corporation  for  a  breach  of  contract,  it  appeared 
that  the  corporation,  being  in  need  of  a  foreman,  the  presi- 
dent signed  a  written  contract  made  with  the  plaintiff  in 
behalf  of  the  corporation  to  employ  him  for  a  period  of 
two  years  on  an  agreed  salary,  payable  in  weekly  instal- 
ments, and  to  give  him  fifty  shares  of  the  capital  stock ; 
that  a  few  days  afterward  the  plaintiff  saw  the  president, 
who  reiterated  the  contract  verbally ;  and  that  the  secre- 
tary of  the  company  drew  up  and  signed  a  memorandum 
on  the  back  of  the  original  contract  reciting  that  the  cor- 
poration agreed  to  pay  the  plaintiff  a  stipulated  sum  per 
week,  in  consideration  of  his  signing  the  contract,  from  the 
19th  of  August  to  the  ist  of  September,  the  day  on  which 
he  was  to  enter  upon  his  duties  as  foreman.  It  further 
appeared  that  the  plaintiff  abandoned  a  situation,  and  at 
the  time  agreed  took  charge  of  the  defendant's  factory ; 
that  two  of  the  directors  of  the  corporation  who  attended 
to  its  daily  concerns  paid  the  plaintiff  his  weekly  allowance 
for  his  services  for  a  period  of  five  months,  and  until  he  was 
discharged  without  sufficient  cause,  and  without  any  reason 
whatever  being  given  him  therefor  ;  and  that  after  his  dis- 
charge he  sought  employment  of  the  same  character  and  in 
the  same  capacity  as  that  from  which  he  was  discharged, 
and  in  which  for  many  years  he  had  successfully  labored, 
tut  during  the  life  of  the  contract  he  was  not  able  to  find 
any,  though  he  might  have  obtained  employment  of  a  lower 
grade  as  journeyman  or  common  laborer  in  another  State. 
It  was  also  proved  that  a  month  after  the  plaintiff  com- 
menced working  in  the  factory,  the  defendant,  in  pursuance 
of  a  previous  intention,  sold  and  transferred  to  another 
corporation  all  of  its  property,  delivered  possession,  and 
thereafter  ceased  to  have  any  right  or  interest  in,  or  control 


Breden  v.  Duhswry,  14  Serg.  &  Rawle,    Allen,  326  ;  Planters'  Bank  v.  Sharp,  4 
30;  Kelsey  v.  Nat  Bank,  69  Pa.  St.    Smed.  &  Marsh,  75. 
426;  .Brown  v..  Winnisimmet  Co.,  11 
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over,  the  property,  or  of  the  business  carried  on  in  the 
factory  ;  and  that  no  notice  was  given  to  the  plaintiff  of  the 
sale  and  transfer,  but  he  was  ignorant  of  the  same  until  the 
bringing  of  the  suit.  It  was  held  that  there  had  been  a 
ratification  of  the  contract  by  the  defendant,  and  that  the 
plaintiff  was  entitled  to  recover  what  he  could  have  earned 
at  the  contract  price  during  the  balance  of  the  term,  taking 
into  consideration  the  sum  payable  weekly,  and  also  the 
value  of  the  stock  stipulated  for,  less  the  value  of  the 
plaintiff's  time  to  himself,  estimating  the  facilities  or  diffi- 
culties of  his  finding  employment,,  and  the  amount  he 
might  have  earned  by  the  use  of  reasonable  diligence.* 
Where  railroad  ties  belonging  to  a  railroad  company  were 
sold  by  its  president  to  a  bank  in  part  payment  of  the  in- 
debtedness of  the  company  to  the  bank,  which  sale  was 
unauthorized,  and  the  fact  that  such  a  sale  had  been  made 
was  communicated  to  the  board  of  directors  and  talked  of 
at  one  of  their  meetings,  and  they  did  nothing  to  disaffirm 
it,  it  was  held  that  the  sale  must  be  deemed  to  have  been 
ratified  by  them.*  In  an  action  against  a  railroad  company 
for  the  loss  of  freight,  B.,  a  sub-agent,  testified  that 
he,  as  agent  of  the  company,  received  the  plaintiff's 
.  freight  and  gave  a  receipt  for  it ;  that  both  the  super- 
intendent and  president  of  the  company  knew  of  his, 
B.'s,  acts  in  the  character  of  agent,  and  made  no  objec- 
tion ;  that  there  Were  two  instances  in  which  the  railroad 
officials  delivered  freight  on  the  production  of  witness' 
receipt ;  and  that  the  board  of  directors  had  frequently 
given  directions  in  their  business  to  witness.  It  was 
held  that  the  evidence  was  admissible  as  tending  to 
prove  ratification  of  the  agency  on  the  part  of  the  com- 
pany.^  Although  a  principal  must  disavow  the  unauthorized 

'  Perry  V.  Simpson  Waterproof  Manf.  Loan  &  Trust  Co.,  16  Wis.  629;  s.  c. 

Co.,    37    Conn.  520,  Park,  J.,  dis-  14  Id.  325. 

senting.  'Ala.  &  Tenn.  Rivers  R.R.  Co.  v. 

^  Walworth  County  Bank  v.  Farmers'  Kidd,  29  Ala.  221. 
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act  of  his  agent  within  a  reasonable  time,  yet  the  conse- 
quence of  his  not  doing  so  is  not  always  the  same.  The 
conduct  of  the  principal  may  be  interpreted  as  evidence  of 
his  assent  to  what  has  been  done  in  his  name ;  or  he  may 
be  estopped  to  deny  the  authority  of  the  agent.  In  either 
case,  his  conduct  is  proof  of  an  intention  to  ratify,  but  it 
differs  in  degree  and  in  the  legal  principle  by  which  it  is 
tested.  In  an  action  by  a  bank  against  a  mining  company 
for  money  borrowed  by  the  superintendent  of  the  company, 
it  was  held  that  the  company  should  have  repudiated  the 
debt  created  by  the  agent  in  order  to  avoid  the  inference 
which  might  be  drawn  from  its  silence,  and  that  notice  to 
the  bank  of  the  disavowal  was  a  necessary  part  of  the  act.^ 
When  the  directors  of  a  bank  are  informed  that  the  cashier 
has  offered  a  reward  for  the  detection  of  a  thief,  it  is  their 
duty  to  promptly  disavow  the  act  if  they  do  not  intend 
that  the  bank  shall  be  bound  by  it.  If  they  have  notice  of 
the  offer  and  do  not  dissent  from  it,  their  assent  will  be 
presumed.  It  is  not  necessary  in  order  to  bind  the  bank 
by  their  acquiescence  that  notice  should  have  been  given  to 
the  directors  when  sitting  in  their  official  capacity  as  a 
board.  If  they  are  personally  cognizant  of  the  offer  made 
by  the  cashier,  it  is  their  duty  .to  call  a  meeting  of  the 
board  and  disavow  the  act,  if  they  are  unwilling  that  the 
bank  shall  be  bound  by  it.  Where  the  evidence  tended  to 
show  that  the  cashier  offered  a  reward  at  the  instance  of 
one  of  the  directors,  and  upon  the  suggestion  that  "  the 
directors  would  bear  him  out  in  it";  that  the  offer  was 
made  in  the  presence  of  three  of  the  directors  ;  and  that  the 
plaintiff  met  all  of  the  directors  separately,  except  one,  and 
talked  the  matter  over  with  them,  it  was  held  sufficient  to 
go  to  the  jury  on  the  question  of  ratification.' 

'  Union  Gold  Mining  Co.  v.  Rocky  A   promissory   note   belonging    to   an 

Mt.  Nat.  Bank,  2  Col.  565  ;  S.  C.  Ibid,  insurance    corporation     having    been 

241 ;  I  Id.  533.  wrongfully   taken   by   A.,  one   of  the 

,^  Kelsey  v.  Nat.  Bank,  69  Pa.  St.  426.  officers  of  the  company,  and  converted 
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Notwithstanding  the  law  requires  a  certificate  of  incor- 
poration to  be  recorded  to  constitute  a  body  politic,  yet  if 
a  contract  is  made  through  the  acting  president  after  the 
certificate  has  been  signed  by  the  members  of  the  proposed 
corporation,  but  before  it  is  recorded,  and  the  company 
after  its  incorporation  accepts  work  done  under  the  con- 
tract, it  will  be  estopped,  both  in  law  and  equity,  from  de- 
nying its  liability  on  account  of  the  same.^ 

§  270.  Where  the  contract  is  entered  into  before  organiza- 
tion.— When  a  number  of  persons  are  not  incorporated,  but 
informally  associated  in  the  pursuit  of  a  common  object 
with  the  intent  to  procure  a  charter  in  furtherance  of  their 
design,  they  may  authorize  certain  acts  to  be  done  by  one 
or  more  of  their  nuniber  with  an  understanding  that  com- 
pensation shall  be  made  therefor  by  the  company  when 
fully  formed.  And  if  such  acts  are  necessary  to  the  organ- 
ization and  its  objects,  and  are  subsequently  accepted  by  the 
company,  and  the  benefits  of  the  same  enjoyed  by  it,  the 
company  must  take  such  benefits  cum  onere,  and  make  com- 
pensation therefor.  But  the  projectors  or  promoters  of  the 
enterprise  must  be  a  majority  of  such  persons.  A  minority 
would  have  no  more  authority  to  bind  the  association  or 
corporation  in  its  incipient  or  inchoate  condition  than  they 


to  his  own  use,  the  president  and  vice-  and  according  to  the  method  of  con- 
president  of  the  corporation  afterward  trading  pointed  out  in  the  charter, 
toolc  A.'s  note  "in  full  satisfaction  and  binds  the  corporation.  McCracken  v. 
discharge  of  all  and  every  claim  "  of  San  Francisco,  16  Cal.  502 ;  Bottman 
the  corporation  against  him.  The  cor-  v.  San  Francisco,  20  Id.  96 ;  People  v. 
poration  having  used  the  note  in  pay-  Swift,  31  Id.  26.  When  the  adoption 
ment  of  a  corporate  debt,  it  was  held  of  any  particular  form  or  mode  is  neces- 
that  it  constituted  a  ratification  by  the  sary  in  the  first  instance  to  confer  au- 
corporationof  the  settlement  made  with  thority,  there  can  be  no  valid  ratifica- 
A.,  although  the  president  and  vice-  tion  except  in  the  same  manner.  Des- 
president  in  making  it  acted  without  patch  Line  of  Packets  v.  Bellamy 
authority.  Houghton  v.  Dodge,  5  Bos-  Manf.  Co.,  12  N.  H.  205. 
worth,  326.  The  subsequent  ratifica-  >  Grape  Sugar,  etc.,  Manf.  Co.  v. 
tion  by  the  board  of  trustees  of  a  mu-  Small,  40  Md.  395. 
nicipal  corporation  within  their  powers. 
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would  have  to  bind  it  when  fully  organized.^  Questions 
of  a  similar  character  have  arisen  in  England  where  the 
projectors  or  promoters  of  railroad  enterprises,  who  were 
about  to  solicit  acts  of  incorporation,  had  agreed  with  the 


'  Bell's  Gap  R.R.  Co.  v.  Christy,  79 
Pa.  St.  54 ;  Wood  v.  Wheeler,  93  111. 
153;  Reichwald  v.  Commercial  Hotel 
Co.,  106  Id.  439.  In  a  suit  against  a 
corporation  to  recover  compensation 
for  services  claimed  to  have  been  ren- 
dered by  the  plaintiff,  the  facts  were 
substantially  these :  One  J.,  being  a 
patentee,  and  desiring  to  form  a  cor- 
poration to  manufacture  his  patent,  pur- 
chased a  piece  of  ground  with  build- 
ings, and  endeavored  to  have  a  com- 
pany organized  to  which  he  could  sell 
the  property.  The  plaintiff  subscribed 
for  stock  upon  condition  that  he  was  to 
be  employed  by  the  company  and  pay 
for  the  stock  in  labor.  After  part  of  the 
stock  was  subscribed,  the  stockholders, 
at  a  meeting  held  by  them,  authorized 
J.  to  act  as  superintendent  of  work 
done  about  the  buildings,  and  the  plain- 
tiff was  employed  by  him  and  did  the 
work  for  which  the  action  was  brought. 
The  requisite  amount  of  stock  not 
being  obtained,  and  the  organization 
not,  therefore,  completed,  plaintiff  quit 
work.  Most  of  those  who  had  sub- 
scribed for  stock  concluding  to  form  a 
new  company  with  the  same  name  and 
object,  other  subscribers  were  obtained 
and  the  defendant  corporation  organ- 
ized. It  was  held  that,  as  the  plaintiff 
was  employed  and  did  the  work  for 
which  the  suit  was  brought  before  the 
stock  under  the  first  attempted  forma- 
tion of  a  corporation  was  fully  sub- 
scribed, and  before  any  election  of  di- 
rectors, any  contract  for  services  en- 
tered into  before  that  time  by  such 
Stockholders  as  had  then  subscribed, 
would  not  have  been  binding  upon  the 
corporation  if  it  had  afterward  been 
fully   organized,  much  less   upon   the 


present  corporation  after  the  old  at- 
tempted organization  had  been  aban- 
doned. Western  Screw  &  IVlanf  Co. 
V.  Cously,  72  111.  531.  See  Rockford, 
etc.,  R.R.  Co.  V.  Sage,  65  111.  328 ;  N. 
Y.  &  New  Haven  R.R.  Co.  v.  Ketchum, 
27  Conn.  170.  The  rule  which  makes 
an  assignment  of  chases  in  action  sub- 
ject to  the  equities  existing  between 
the  original  parties  to  the  contract, 
must  yield  when  a  contrary  intention 
appears  from  the  nature  or  terms  of 
the  contract.  B.  and  D.  entered  into 
a  written  contract  with  the  promoter 
of  a  company  to  sell  their  business  to 
the  company  when  formed,  part  of  the 
purchase  money  to  be  paid  in  deben- 
tures of  the  company  payable  to  bearer. 
The  articles  of  association  adopted  this 
agreement  and  directed  it  to  be  car- 
ried into  effect.  The  directors  accord- 
ingly gave  to  B.  and  D.  debentures 
under  the  seal  of  the  company,  by  each 
of  which  the  company  covenanted  to 
pay  the  sum  therein  mentioned  to  B. 
and  D.,  their  executors,  administrators, 
and  assigns,  or  to  the  bearer.  Some 
of  these  debentures  were  passed  by  de- 
livery to  A.,  who  was  a  bona  fide  holder 
for  value.  It  was  held  that,  in  the 
winding  up  of  the  company,  A.  could 
claim  payment  of  these  debentures  in 
his  own  name,  without  being  subject 
to  any  equities  existing  between  the 
company  and  B.  and  D.  Sir  J.  RoLT, 
L.  J.,  said  :  "  The  right  to  this  money 
was  assignable  in  equity,  and  though, 
in  the  absence  of  anything  more  than  a 
mere  assignment,  the  assignee  would 
take  subject  to  the  equities  existing  be- 
tween the  original  parties  to  the  con- 
tract, I  am  of  opinion  that  there  is 
nothing  inequitable    in    allowing  the 
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proprietors  of  land  over  which  such  railroads  were  to  pass, 
and  who  were  prepared  to  oppose  such  acts  of  incorpora- 
tion, to  pay  certain  sums  of  money  for  the  land  to  be  taken 
and  for  residential  damages,  in  consideration  that  they  with- 
drew their  opposition.  In  such  cases  it  has  been  held  that 
a  corporation  is  in  equity  bound  by  the  contract  of  its 
projectors,  when  it  afterward  takes  the  benefit  of  the  con- 
tract.^ 

In  this  country,  agreements  made  with  corporations 
after  they  are  chartered,  but  before  their  organization,  to 
take  and  pay  for  shares  in  the  capital  stock,  have  often 
been  enforced.  This  is  simply  the  converse  of  the  doctrine 
which  binds  the  corporation  by  a  contract  made  by  the 
projectors  of  which  the  corporation  afterward  takes  the 
benefit.^ 

§  271.  Assuming  debt  of  third  person. — The  directors  of 
a  corporation  have  not  power  to  assume  in  its  behalf  the 
debt  of  a  third  person,  unless  under  circumstances  of  ur- 
gent necessity,  in  order  to  save  the  credit  of  the  company 
and  enable  it  to  continue  its  business.  If  some  of  the  di- 
rectors are  individually  liable  for  the  debt,  and  their  assent 
is  relied  on  to  make  a  majority,  the  transaction  is  not  bind- 
ing on  the  corporation  unless  it  was  entered  into  in  good 
faith  on  the  part  of  the  directors.  Whether  there  was  such 
an  urgent  necessity  as  to  authorize  the  directors  to  make  or 
sanction  the  arrangement,  and  whether  they  acted  in  good 
faith,  are  questions  for  the  jury.^     Where  officers  of  a  cor- 


debtor  in  an  obligation  to  contract  with  '  Preston  v.  Liverpool,  etc.,  R.R.  Co., 

his  creditor  that  he  will  not  avail  him-  7   Eng.   L.   &   Eq.    124;    Gooday    v. 

self  of  any  such  equities,  that  he  will  Colchester,  etc.,  R.R.  Co.,  1 5  Id.  596 ; 

pay  the  amount  due  on  the  obligation  Edwards  v.  Grand  Junction  R.R.,  i  M. 

to  the  assignee  of  the  creditor  (whether  &  C.  650 ;  Stanley  v.  Chester,  etc.,  R.R. 

he  be  such  assignee  by  instrument  in  Co.,  9  Sim.  264,  affi'd  3  M.  &  C.  793. 

writing,  or  by  mere  delivery  of  the  ob-  '  Low  v.  Conn.,  etc.,  R.R.  Co.,  45 

ligation),  without  regard  to  any  such  N.  H.  370 ;  S.  C.  46  Id.  284. 

equities."  In  re  Blakely  Ordnance  Co.,  '  Stark  Bank  v.  U.  S.  Pottery  Co.,  34 

L.  R.  3,  Ch.  1 54,  adopting  In  re  Agra  Vt.  144. 
and  Masterman's  Bank,  L.  R.  2,Ch.39i. 
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poration,  having  general  authority  to  execute  promissory- 
notes  for  the  corporation  in  proper  cases,  but  without  au- 
thority in  the  particular  instance,  in  a  transaction  not  con- 
nected with  the  corporate  business,  not  authorized  by  the 
corporation,  and  without  any  consideration  going  to  the 
corporation,  execute  in  the  corporate  name  to  a  third  per- 
son, who  has  no  knowledge  of  their  want  of  authority,  a 
promissory  note  for  a  claim  which  such  third  person  holds 
against  another  corporation,  the  first-mentioned  corporation 
is  not  liable  on  the  note  to  the  payee  if  the  corporation  has 
not  ratified  the  acts  of  its  officers.^ 

Although  a  negotiable  security  of  a  corporation,  which 
upon  its  face  appears  to  have  been  duly  issued  by  the  cor- 
poration, is  valid  in  the  hands  of  a  bona  fide  holder  without 
notice,  notwithstanding  it  was  in  fact  issued  for  a  purpose 
and  at.  a  place  not  authorized  by  the  charter,  yet  the  offi- 
cers of  a  banking  association  or  other  corporation  have  no 
power  to  bind  the  institution  as  an  accommodation  in- 
dorser  or  surety  of  another,  unless  it  appears  that  the  note 
has  been  discounted  in  good  faith  by  the  party  suing  on  it 
in  consequence  of  a  representation  made  by  the  bank  that 
it  was  its  own  note."  In  an  action  by  a  bank  against  a 
joint  stock  company  on  a  negotiable  promissory  note  in- 
dorsed by  B.,  the  agent  of  the  company,  in  the  name  of 
the  defendant  as  its  agent  for  the  accommodation  of  a  third 
person,  it  was  proved  that  B.  had  frequently  before  in- 
dorsed the  business  paper  of  the  company  in  the  same 
manner  and  procured  it  to  be  discounted  by  the  plaintiff, 
which  indorsements  had  been  recognized  by  the  company ; 
that  the  note  was  discounted  for  the  defendant  upon  its  ap- 


'  Ehrgott  V.  Bridge   Manf.  Co.,   i6  Bank  v.  Empire  Stone  Dressing  Co., 

Kansas,   486.      See    Rahm    v.    King  19  How.  Pr.   51  ;  S.  C.  30  Barb.  421. 

Wrought  Iron,  etc.,  Manf.  Co.,Ibid.  277.  See  Farmers',  etc.,  Bank  v.  Butchers', 

^  Bank  of  Genesee  v.  Patchin  Bank,  etc.,  Bank,  16  N.  Y.  125;  Monument 

3   Kern.   309 ;     Morford   v.   Farmers'  Nat.  Bank  v.  Globe  Works,  loi  Mass. 

Bank,  26  Barb.  568 ;   Bridgeport  City  57. 
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plication  through  its  secretary,  and  the  avails  paid  over  to 
him,  which  the  defendant  used  in  its  business  in  buying 
grain  on  commission  for  the  maker,  and  that  the  plaintiff 
had  no  notice  that  the  note  was  accommodation  paper.  It 
was  held  that  whether  B.,  the  agent,  had  authority  from  the 
defendant  to  indorse  accommodation  paper  in  its  name,  or 
whether  the  note  in  suit  was  in  fact  indorsed  for  the  accom- 
modation of  the  maker  or  not,  was  immaterial,  as  the  plain- 
tiff had  the  right  to  presume  from  the  facts  found  that  it 
was  business  paper  such  as  the  bank  had  been  in  the  habit 
of  discounting  for  the  defendant,  and  that  the  defendant 
was  precluded  from  denying  that  it  was  such  business  pa- 
per.^ 

§  272.  Corporate  bonds. — Bonds  of  a  corporation  payable 
to  bearer  are  to  be  regarded  as  commercial  paper  in*the 
absence  of  any  special  statute  on  the  subject  of  their  nego- 
tiability, and  if  transferred,  the  corporation  is  not  entitled 
to  a  set-off  against  the  original  payee  without  proving  that 
the  existing  plaintiff  is  not  a  bona  fide  holder.^  A  railroad 
bond  was  made  payable  to  bearer,  or  to  any  designated  per- 
son, or  to  the  order  of  any  one,  and  no  payee  was  named 
in  it.  This  bond,  together  with  many  others  similar  to  it, 
amounting  in  value  to  about  eleven  hundred  thousand  dol- 
lars, were  sold  at  or  near  the  time  they  bore  date  by  the 
railroad  company  at  public  auction  to  numerous  purchasers. 
The  company  realized  the  money  for  which  the  bonds  were 


'  Bank    of   Auburn    v.    Putnam,    3  667 ;    Morris   Canal   Co.   v.   Lewis,    i 

Keyes,  343  ;  S.  C.   i   Abb.  Ct.  of  App.  Beasley  N.  J.  323  ;  Clark  v.  Janesville, 

Decis.  80.  10  Wis.   136;    Miller  v^  Rutland,  etc., 

«  Bartholomew  V.  Bright,  i8Ind.  93;  R.R.    Co.,   40    Vt.   339;    De  Voss  v. 

New  Alb.  &  Plank  R.  Co.  v.  Smith,  23  Richmond,    18.  Gratt.   338  ;    Craig  v. 

Id.   353;     Nugent   v.   Supervisors,   19  Vicksburg,    31    Miss.  217;    Haven  v. 

Wall.  241 ;  Clark  v.  Iowa  City,  20  Id.  Grand  June.  R.R.  Co.,  109  Mass.  88 ; 

583 ;  Mu.  Life  Ins.  Co.  v.  Cleveland,  Porter    v.    McCoUum,    i  j    Ga.    528 ; 

etc.,  R.R.  Co.,  41  Barb.  9;  Brainerd  v.  Phila.,   etc.,   R.R.   Co.  v.   Smith,   105 

N.  Y.  &  Harlem  R.R.  Co.,  25  N.  Y.  Pa.   St.   195 ;   Winfield  v.  Hudson,  28 

496 ;  S.  C.  10  Bosw.  332  ;  Morris  Canal,  N.  J.  255  ;  Savannah,  etp.,  R.R.  Co.  v. 

etc.,  Co.  v.  Fisher,  i  Stockton  N.  J.  Lancaster,  62  Ala.  555. 
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sold,  and  used  it  partly  in  payment  of  pre-existing  obliga- 
tions, and  partly  in  expenditures  to  carry  on  and  complete 
the  road.  All  of  the  bonds  purported  on  their  face  to  be 
secured  by  a  mortgage  of  the  same  date  of  all  of  the  rail- 
road property  to  trustees,  and  such  a  mortgage  was  in  fact 
duly  executed  and  subsequently  ratified  and  confirmed  by 
a  statute.  It  was  held  that  a  purchaser  of  the  bond  for 
value  had  a  right  under  the  implied  authority  conferred 
upon  him  to  insert  his  own  name  in  the  bond  as  payee  or 
obligee.^  In  a  suit  brought  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  Massachusetts  on  certain 
railroad  bonds,  it  appeared  that  the  bonds  in  question  were 
issued  by  a  railroad  company  in  Massachusetts  in  regular 
course  and  for  a  sufficient  consideration,  and  that  payment 
had*  been  demanded  and  refused ;  that  bonds  of  this  de- 
scription were  sold  in  the  market  and  passed  from  hand  to 
hand  by  delivery  at  prices  varying  according  to  the  state  of 
the  market ;  that  those  in  question  were  issued  at  or  about 


'  Chapin  v.  Vt.  &  Mass.  R.R.  Co.,  8  title,  and  without  reasonable  cause  to 

Gray,  575.     As  a  rule  bonds  and  other  question    their   genuineness.      In  the 

contracts  under  seal  are  not  negotiable  interval  of  time  between  the  foregoing 

instruments,  the  legal  title  to  which  dates  the  bonds  had  been  fraudulently 

may  be  transferred  from  one  person  altered,  by  whom  it  did  not  appear, 

to  another  by  mere  delivery,  so  that  an  The  statute  did  not  require  the  bonds 

action  can  be  maintained  by  the  holder  to  be  numbered,  and  the  alteration-  of 

in  his  own  name.     In  Massachusetts  it  the  numbers  did  not  affect  the  rights, 

is  provided  by  statute  that  "  all  bonds  interests,  duties,  or  obligations  of  either 

an,d  other  obligations  under  seal  for  the  party  to  the  contract.   It  was  held  that 

payment  of  money  purporting  to  be  the  savings  bank  had  a  good  title  to  the 

payable  to  the  bearer,  or  to  some  per-  bonds.     Com.  v.  Emigrant  Industrial 

son  designated  as  bearer,  or  payable  to  Savhigs  Bank,  98  Mass.  12.     In  New 

order,   issued   by   any   corporation   or  York  an  obligation  payable  to  A.  B., 

joint  stock  company,"  shall  He  nego-  or  to  his  certain  attorney,  executors, 

tiable  like  promissory  notes.     Sts.  of  administrators,     or     assigns,    though 

Mass.,  ch.  76.     Five  bonds  payable  to  called  a  bond,  has  been  held  not  to 

bearer  for  one  thousand  dollars  each  be  a  specialty,  but  in   the  nature  of 

were  stolen  from  the  owner  in  May,  commercial  paper,  negotiable  by  de- 

and  in  November  following  received  livery  under  an  assignment  in  blank, 

by  a  savings  bank  in  the  usual  course  Brainerd  v.  N.  Y.,  etc.,  R.R.  Co.,  35  N. 

of  business  for  a  valuable  considera-  Y.  496 ;  Blake  v.  Supervisors,  61  Barb, 

tion,  without  notice  of  any  defect  in  the  149. 
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their  date  payable  in  blank  to  a  citizen  of  Massachusetts  ; 
that  they  came  into  the  hands  of  the  holder  in  regular 
course  ;  that  he  then  and  since  lived  in  New  Hampshire, 
and,  before  the  commencement  of  the  suit,  filled  up  the 
blank  by  inserting  his  name  "or  order."  The  circuit  court 
held  that  as  the  bonds  could  not  be  regarded  as  negotiable 
instruments,  or  if  negotiable,  not  payable  to  bearer,  the  suit 
could  not  be  maintained  for  want  of  jurisdiction.  The  Su- 
preme Court  of  the  United  States,  per  Nelson,  J.,  in  re- 
versing the  decision,  said  :  "  As  to  the  negotiability  of  this 
class  of  securities  when  shown  to  be  intended  that  they 
should  possess  this  character  by  the  form  in  which  issued 
and  mode  of  giving  them  circulation,  we  think  the  usage  and 
practice  of  the  companies  themselves,  and  of  the  capitalists 
and  business  men  of  the  country  dealing  in  them,  as  well  as 
the  repeated  decisions  or  recognition  of  the  principle  by 
courts  and  judges  of  the  highest  respectability,  have  settled 
the  question."^     An  act  of  the  legislature  authorized  a  vil- 


'  White  V.  Vermont,  etc.,  R.R.  Co.,  B.,   in   delivering  the  opinion   of  the 

21  How.  575.     "It  is  true,"  continued  court  in  the  case  first  above  cited,  and 

the  judge  delivering  the  opinion  in  this  the  opinion  reaffirmed  by  him  still  more 

case,  "  that  in  England  the  law  is  that  strongly  in  the  second  case.    Courts  of 

a  bond  delivered  in  blank,  as  it  respects  the  highest  authority  in  this  country 

the  payee  is  void,  and  the  blank  incapa-  have  followed  Lord  Mansfield,  and 

ble  of  being  filled  up  by  the  holder,  have  not  hesitated  to  meet  the  fears 

either  upon  an  implied  or  express  parol  expressed  by  Parke,  B.,  that  the  effect 

authority  from    the   maker.     This    is  would  be  to  make  the  bonds  negotiable, 

maintained  upon  the  principle  that  the  by  admitting  the  consequence.     Chief 

authority  of  an  agent  to  make  a  deed  Justice  Marshall,  in  the  case  of  the 

for  another  must  be  by  deed  ;  and  also.  United  States  v.  Nelson,  2  Brock.  64, 

that  to  admit  the  parol  authority  to  fill  hesitated  to  reach  this  conclusion,  but 

up  the  blank,  would  in  effect  make  a  expressed  a  strong  belief  that,  at  some 

bond  transferable  and  negotiable  like  a  future  day,  it  would  be  reached  by  this 

bill   of  exchange   or  exchequer  bill."  court.     In  Mercer  County  v.   Hacket, 

Hibblewhite  v.  M'Morine,  6  Mees.  &  i  Wall.  83,  Grier,  J.,  in  delivering  the 

Welsh.  200,  and  Enthoven  v.  Hoyle,  9  opinion  of  the  court,  said :  "  When  a 

Eng.  L.  &  Eq.  434.    The  law  had  been  corporation  covenants  to  pay  to  bearer, 

otherwise  held  by  Lord  Mansfield  in  and  gives  a  bond  with  negotiable  quali- 

the  case  of  Texira  v.  Evans,  cited  in  ties,  and  by  this  means  obtains  funds 

Hasten  v.  Miller,   i   Anstruther,  228 ;  for  the  accomplishment  of  the  useful 

but  was  distinctly  overruled  by  Parke,  enterprises  of  the  day,  it  cannot  be 
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lage  to  issue  bonds  under  its  corporate  seal  payable  to 
bearer,  and  to  exchange  the  same  for  an  equal  amount  of 
the  stock  of  a  railroad  company,  provided  commissioners 
appointed  by  the  act  should  not  negotiate  the  bonds  until 
$500,000  had  been  subscribed  to  the  capital  stock  of  the 
company,  nor  until  the  commissioners  had  made  and  filed 
their  certificate  that  such  subscription  had  been  actually 
made  by  persons  of  ability  to  pay.     It  was  held  that  the 


allowed  to  evade  the  payment  by  parad- 
ing some  obsolete  judicial  decision  that 
a  bond,  for  some  technical  reason,  can- 
not be  made  payable  to  bearer.  That 
these  securities  are  treated  as  negotia- 
ble by  the  commercial  usages  of  the 
whole  civilized  world,  and  have  received 
the  sanction  of  judicial  recognition,  not 
only  in  this  court,  but  in  nearly  every 
State  of  the  Union,  is  well  known  and 
admitted."  "  When  the  king  of  Prussia 
gave  a  bond  which  recited  that  he  and 
his  successors  were  bound  for  the  pay- 
ment of  the  principal  and  interest  to 
every  one  who  should  for  the  time  be- 
ing be  a  holder  of  the  bond,  it  was  held 
that  the  property  in  it  passed  by  de- 
livery the  same  as  in  the  case  of  a  bank 
note,  exchequer  bill,  or  bill  of  exchange 
payable  to  bearer,  and  that  therefore  an 
agent  in  whose  hands  such  a  bond  was 
placed  for  a  special  purpose,  might  con- 
fer a  good  title  by  pledging  it  to  a  per- 
son who  had  no  knowledge  that  the 
person  pledging  it  was  not  the  real 
owner."  Gorgier  v.  Mieville,  3  Bam.  & 
Cress.  (10  Eng.  C.  L.)  45.  In  Brainerd 
v.  N.  Y.  &  Harlem  R.R.  Co.,  supra, 
Denio,  C.  J.,  said  :  "  The  point  of  ob- 
jection, when  it  is  sought  to  bring  such 
securities  within  the  law  of  commercial 
paper,  is,  that  being  under  seal,  they 
are  deeds,  and  commercial  instruments 
are  simple  contracts.  But  when  such 
obligations  are  issued  to  secure  the 
payment  of  money  on  time,  and  contain 
on   their   face  an  expression  showing 


that  they  are  expected  to  pass  from  one 
person  to  another  and  thus  to  perform 
the  office  of  bills  and  notes  or  of  money, 
as  the  words  '  bearer,'  or  '  assigns,'  or 
'  the  holder,'  or  the  like,  the  courts  of 
this  country,  with  a  single  exception, 
and  those  of  this  State  without  any  ex- 
ception, have  concurred  in  attaching 
to  them  the  attributes  of  commercial 
paper."  The  exceptional  case  referred 
to  in  the  foregoing,  is  Diamond  v.  Law- 
rence County,  37  Pa.  St.  351,  in  which 
the  court  said :  "  We  will  not  treat 
these  bonds  as  negotiable  securities. 
On  this  ground  we  stand  alone.  All  the 
courts,  American  and  English,  are 
against  us.  Be  it  so.  We  are  not  in- 
sensible to  the  importance  of  this  fact, 
nor  are  we  wanting  in  deference  to  the 
learning  and  wisdom  of  the  judges  who 

differ  from  us We  know  the 

history  of  these  municipal  and  county 
bonds ;  how  the  legislature,  yielding  to 
the  popular  excitement  about  railroads, 
authorized  their  issue ;  how  grand 
jurors  and  county  commissioners,  and 
city  officers,  were  molded  to  the  pur- 
poses of  speculators;  how  recklessly  rail- 
road officers  abused  the  overwrought 
confidence  of  the  pubhc,  and  what 
burdens  of  debt  and  taxation  have  re- 
sulted to  the  people.  A  moneyed 
security  was  thrown  upon  the  market 
by  the  paroxysm  of  the  public  mind, 
and  the  question  is  now,  how  shall  the 
judicial  mind  regard  it }" 
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bonds  were  negotiable  instruments  in  such  a  sense  as  would 
exempt  them  in  the  hands  of  a  bona  fide  holder  from  a  de- 
fense which  might  be  available  against  the  railroad  com- 
pany; an  abuse  or  excess  of  power  by  the  commissioners 
not  affecting  parties  purchasing  in  good  faith,  beyond  the 
means  which  the  statute  itself  provided  for  ascertaining  the 
facts  on  which  the  exercise  of  the  power  depended,  which 
were  declared  by  the  act  to  be  the  certificate.^  The  legisla- 
ture of  a  State  by  a  resolution  empowered  a  city  to  issue 
bonds  to  an  amount  not  exceeding  $1,000,  to  aid  in  the  con- 
struction and  completion  of  a  railroad  which  was  chartered 
at  the  same  session,  provided  the  power  so  given  should  be 
approved  by  a  two-thirds  vote  of  the  citizens.  At  three  suc- 
cessive meetings  of  the  citizens  held  at  intervals,  the  propo- 
sition was  voted  down  ;  but  at  a  fourth  meeting  the  requi- 
site two-thirds  vote  having  been  obtained,  the  bonds  were 
issued  in  the  name  and  under  the  seal  of  the  city,  and  de- 
livered to  the  railroad  company.  These  bonds  soon  passed 
into  the  hands  of  bona  fide  holders  at  something  more  than 
their  par  value,  some  being  taken  by  individuals,  and  some 
by  the  banks  of  the  State.  The  city  continued  to  pay  the 
coupons  attached  to  the  bonds  for  several  years,  and  these 
payments  regularly  appeared  in  the  city  treasurer's  annual 
reports.  It  was  held  that  bona  fide  holders  of  the  bonds  were 
not  affected  by  the  action  of  the  meetings  held  previous  to 
the  one  which  adopted  the  resolution  that  the  bonds,  which 
were  payable  to  bearer,  were  negotiable,  and  that  the  city 
was  estopped  from  denying  their  validity  against  bona  fide 
holders.** 

Bank  of  Rome  v.  Village  of  Rome,  held  that  as  from  its  nature  and  form  it 

J9  N.  Y.  20.  would  be  presumed  to  be  the  repre- 

'  Soc.  for  Savings  v.  New  London,  sentative  of  money,  and  to  have  been 

29  Conn.  174.    Where  a  bond  executed  put  into  the  market  for  that  purpose,  a 

by  a  city  under    the   corporate    seal  bona  fide  holder  for  value  acquired  the 

Jjromised  to  the  bearer  the  sum  of  one  legal  title  and  had  a  right  to  sue  on  it. 

thousand  dollars  with  interest  at  the  Craig  v.  City  of  Vicksburg,  31  Miss. 

rate  of  six  per  cent,  per  annum,  it  was  216.    The  statute  authorizing  the  issue 
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County  bonds,  with  coupons  attached,  possess  all  the 
qualities  of  commercial  paper.  They  pass  by  delivery ;  the 
holder  of  them  has  a  full  title ;  and  the  county  cannot  set 
up  against  a  person  who  has  taken  them  in  good  faith  equi- 
ties which  might  be  available  against  the  original  payee,  pro- 
vided they  were  not  void  in  their  inception.^ 

When  coupon  bonds  of  a  railroad  company  are  made  paya- 
ble to  bearer  at  a  bank  on  a  day  specified,  with  interest  upon 
the  surrender  of  the  bonds,  interest  runs  on  them  from  their 
maturity,  and  the  holder  need  not  aver  or  prove  a  demand 
at  the  bank,  or  an  offer  to  surrender  them.  If  an  agent  of 
the  company  was  at  the  place  at  the  time  designated,  and 
was  ready  and  offered  to  pay  the  money,  it  would  be  matter 
of  defense  to  the  claim  for  interest  to  be  pleaded  and  proved 
on  his  part*  If  the  contract  of  guaranty  of  a  bond  and 
coupons  is  not  negotiable  at  law,  it  is  assignable  in  equity, 
and  an  interest  in  it  passes  to  each  successive  holder.  The 
guaranty  as  an  accessary  of  the  bond  or  coupon  follows  and 
adheres  to  it  in  equity,  and  the  right  to  enforce  the  guaranty 
must  be  determined  by  the  right  to  demand  payment  of  the 
bond  or  coupon.  In  general,  the  guarantor  contracts  to 
pay  if,  by  the  exercise  of  due  diligence,  the  debt  cannot  be 
made  out  of  the  principal  debtor.  If  it  appears  to  have 
been  the  intention  of  the  guarantor  to  make  himself  liable 
on  the  default  of  the  principal  debtor  without  the  use  of 
ordinary  means  to  compel  payment  by  him  or  proof  of  his 


of  pity  bonds  to  a  railroad  company  in  '  Durant  v.  Iowa  County,  Woolw. 
payment  of  the  city's  subscription  to  C.  C.  69 ;  Moran  v.  Commrs.  of  Miami 
the  stock  of  the  company,  directed  that  County,  2  Black.  722 ;  Mercer  County 
the  bonds  should  be  negotiable  and  v.  Hackett,  i  Wall.  83 ;  Gelpeke  v. 
transferable  by  the  order  of  the  presi-  Dubuque,  lb.  176,  206;  Murray  v. 
dent  and  directors  of  the  company;  Lardner,  2  Id.  no.  See  Blake  v.  Liv- 
and  they  were  made  payable  to  the  ingston  County,  61  Barb.  149. 
company  and  its  "  assignee  or  bearer."  '  Langston  v.  South  Car.  R.R.  Co.,  2 
It  was  held  proper  under  the  statute,  Rich.  S.  C.  N.  S.  248 ;  Clarke  v.  Cor- 
as well  as  in  accordance  with  the  usage  don,  3  Rich.  313  ;  North  Pa.  R.R.  Co. 
in  reference  to  such  instruments.  Mad-  v.  Adams,  54  Pa.  St.  94. 
dox  V.  Graham,  2  Mete.  Ky.  56. 
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insolvency,  his  contract  is  a  guaranty  of  punctual  payment 
by  the  principal  debtor,  and  not  merely  a  guaranty  of 
solvency,  or  of  ultimate  payment  after  the  usual  means  of 
enforcing  the  debt  have  been  employed.^ 

When  coupon  bonds  having  several  years  to  run  before 
they  become  due,  are  deposited  as  collateral  security  for  the 
payment  of  promissory  notes  soon  to  mature,  the  presump- 
tion is  that  they  were  designed  to  be  held  as  a  pledge,  and 
were  expected  to  be  sold  after  demand  and  notice,  like 
goods,  chattels,  stocks,  and  public  securities,  in  case  the 
debt  for  which  they  were  pledged  should  not  be  punctually 
paid.  Such  a  deposit  differs  from  a  deposit  of  ordinary 
bonds,  mortgages,  promissory  notes,  and  like  choses  in  ac- 
tion, which,  in  the  absence  of  any  agreement  to  that  effect, 
the  creditor  cannot  expose  to  sale,  because  they  have  no 
market  value,  and  it  cannot  be  presumed  that  it  was  the  in- 
tention of  the  parties  thus  to  deal  with  them.* 

§  273.  Nature  and  validity  of  coupons. — Coupons  are  writ- 
ten contracts  for  the  payment  of  a  definite  sum  of  money 
on  a  given  day,  negotiable,  because  payable  to  bearer,  and 
passing  from  hand  to  hand  as  other  negotiable  instruments.^ 
Whether  the  coupon  expressly  promises  to  pay  the  sum 
due  on  the  bond  for  interest,  or  is  in  the  form  of  a  mere 
token  or  ticket,  indicating  the  sum  due,  it  answers  sub- 
stantially the  same  purpose,  which  is  to  afford  to  the  holder 
evidence  of  his  right  to  demand  what  is  due  on  the  bond, 
and  a  convenient  mode  of  collecting  it.  To  regard  it  as  a 
bill  of  exchange  would  make  it  import  a  contract  varying 
from  that  in  the  bond,  and  impose  a  degree  of  diligence  on 

'  Arents  v.  Com.,  18  Gratt.  750.  Bunting  v.  Camden  &  Atlantic  R.R. 

'  Morris   Canal   &   Banking   Co.   v.  Co.,  81  Id.  254. 

Lewis,   12  N.  J.  Eq.   (i  Beas.)  323;  =  Aurora  City  v.  West,  7  Wall.  82; 

Same  v.  Fisher,    i   Stockt.  Ch.  667  ;  Gelpecke  v.  Dubuque,  i  Id.  175.    Like 

Winfield  v.  City  of  Hudson,  4  Dutcher,  other  negotiable  instruments,  they  are 

255  ;  Wheeler  v.   Newbould,   5  Duer,  entitled  to  days  of  grace.    Evertson  v. 

29;  Carr  v.  Le  Fevre,  27  Pa.  St.  413 ;  Nat.  Bank  of  Newport,  66  N.  Y.  14, 

per  Allen,  J, 
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the  holder  not  in  conformity  with  the  general  understand- 
ing and  usage  in  respect  to  coupons.  A  coupon  should  not 
be  regarded  so  as  to  produce  these  results,  unless  its  lan- 
guage manifestly  requires  such  a  construction.  The  degree 
of  diligence  required  of  the  holder  is  to  be  ascertained  by 
reference  to  the  relations  of  the  parties  liable  for  its  pay- 
ment.^ 

A  suit  upon  a  coupon  is  not  barred  by  the  statute  of 
limitations,  unless  the  lapse  of  time  is  sufficient  to  bar  also  a 
suit  upon  the  bond  ;  the  coupon,  if  in  the  usual  form,  being 
but  a  representation  of  the  bond  in  respect  to  the  interest.** 
Most  of  the  bonds  of  municipal  bodies  and  private  corpora- 
tions in  this  country  are  issued  in  order  to  raise  funds  for 
works  of  large  extent  and  cost,  and  their  payment  is  there- 
fore made  at  distant  periods,  not  unfrequently  a  quarter  of 
a  century.  Coupons  for  the  different  instalments  of  in- 
terest are  usually  attached  to  these  bonds,  in  the  expecta- 
tion that  they  will  be  paid  as  they  mature,  however  distant 
the  period  fixed  for  the  payment  of  the  principal.  These 
coupons  when  severed  from  the  bonds  are  negotiable  and 
pass  by  delivery.  They  then  cease  to  be  incidents  of  the 
bonds,  and  become,  in  fact,  independent  claims.     They  do 


'  Arents    v.    Com.,    18  Gratt.   750;  sufficient  evidence  of  the  dishonor  of 

First   Nat.  Bank  v.  County  Commis-  the  bond  to  which  they  are  attached, 

sioners,  14 Minn.  77 ;  Williamsport  Gas  Railway  Co.  v.  Sprague,  103  U.  S.  756  ; 

Co.  V.  Pinkerton,  95  Pa.  St.  62.  Nat.  Bank  of  North  Am.  v.  Kirby,  108 

^Kenosha  v.  Lamson,  9  Wall.  477;  Mass.  497;  Boss  v.   Hewitt,  15  Wis. 

City  of  Lexington  v.  Butler,  14  Id.  282 ;  260.     See  Parsons  v.  Jackson,  99  U.  S. 

Clark  V.  Iowa  City,  20  Wall.  583.   The  434.     The  fact  that  coupons  are  made 

interest  stipulated  is  a  mere  incident  payable  at  a  particular  place  does  not 

of  the  debt.     The  holder  of  the  bond  make  a  presentation   for  payment  at 

has  an  option  to  insist  upon  its  pay-  that  place  necessary  before  a  suit  can 

ment  when  due,  or  to  allow  it  to  run  be  maintained  on   them.     Walnut  v. 

until  the  maturity  of  the  bond  ;  that  is,  Wade,  103  U.  S.  683  ;  Ohio  v.  Frank, 

until  the  principal  is  payable.     Crom-  lb.  .697;    Wallace   v.   McConnell,    13 

well  V.  County  of  Sac,  96  U.  S.  51;  Pet.   136;  Irvine  v.  Withers,   i  Stew. 

Williamsport   Gas   Co.   v.    Pinkerton,  Ala.   234 ;    Montgomery  v.  Elliott,  6 

supra.     The  mere  presence  of  unpaid  Ala.  701.     See  Shaw  v.  Bill,  95  U.  S. 

coupons  upon  the  bond  is  not  of  itself  10. 
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not  lose  their  validity  if  for  any  cause  the  bonds  are  cancel- 
led or  paid  before  maturity;  nor  their  negotiable  character  ; 
nor  their  ability  to  support  separate  actions  ;  and  the  amount 
for  which  they  are  issued  draws  interest  from  its  maturity. 
They  then  possess  the  essential  attributes  of  commercial 
paper.  When  severed  from  the  bonds  to  which  they  were 
originally  attached,  they  are  in  legal  effect  equivalent  to 
separate  bonds  for  the  different  instalments  of  interest. 
The  like  action  may  be  brought  upon  each  of  them  when 
they  respectively  become  due,  as  upon  the  bond  itself  when 
the  principal  matures.^  A  person  who  received  coupons  as 
an  agent  of  exchange,  and  before  any  demand  or  notice 
from  the  rightful  owner,  transferred  them  by  delivery  and 
exchanged  them  for  money,  the  amount  of  which  he  paid 
over  to  his  employer,  was  held,  considering  the  nature  of 
the  instruments,  and  the  fact  that  he  acted  in  good  faith 
without  gross  negligence,  or  himself  receiving  any  benefit 
from  the  transaction,  not  liable  to  an  action  for  a  wrongful 
conversion.^ 


'Clark  V.  Iowa  City,  20  Wall.  583,,  the  very  purpose  of  separating  thera. 

See  De  Cordova  v.  Galveston,  4  Texas,  from  the  bond,  and  thereby  dispensing, 

470;  Thomson  v.  Lee  County,  3  Wall,  with  the  necessity  of  its  production  at 

327;  Sewall  V.   Brainerd,  38  Vt.  364;  the  time  of  the  accruing  of  each  instal- 

Burroughs  v.  Richmond  County,  65  N.  ment  of  interest,  and  at  the  same  time 

C.  234.    Where  the  coupon  of  a  county ;  to   permit   complete   evidence   of  the 

bond  named  no  person  as  payee,  and  payment  of  the  interest  to  the  makers 

was  not  made  payable  to  bearer,  it  was  of  the  obligation."     See  White  v.  Vt. 

held   that   its  legal  effect  was  that  it  &  Mass,  R.R.  Co.,  21  How.  575,  577  ■; 

was  payable  to  the  holder  presenting  it  Beaver  v.   Armstrong,  44  Pa..  St.  63  ; 

for  that  purpose.     Johnson  v.  County  Cicero  v.  Clifford,  53  Ind.  191. 
of  Stark,  24III.  75.     In  Commissioners        '  Spooner  v.  Holmes,  102  Mass.  503  ; 

V.  Aspinwall,  21  How.  539,  546,  Nel-  Murray  v.  Lardner,  2  Wall,  iio;  Evert- 

SON,  J.,  in  delivering  the  opinion  of  the  son.  v.  Nat.  Banki  66  N.  Y.  14.    An 

court,  said :    "  A  question   was  made  exception  to  the  rule  at  common  law 

upon  the  argument  that  the  suit  could  that  unless  by  a  sale  in  market  overt  no 

not  be  maintained  upon   the  coupons  one  can  give  a  better  title  to  personal 

without  the  production  of  the  bonds  to  property  than  he  has  himself,  was  made  • 

which  they  had   been   attached.     But  at  an  early  period  on  grounds  of  com- 

the  answer  is,  that  these  coupons  or  mercial  policy  in  the  case  of  securities  . 

warrants  for  the  interest  were  drawn  transferable  by  delivery.     The  first  re- 

and  executed  in  a  form  and  mode  for  ported  case  on  the  subject  is  in  first 
VOL.  II.— 36 
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In  an  action  against  a  railroad  company  to  recover  the 
aggregate  amount  of  certain  coupons  with  interest,  it  was 
contended  by  the  defendant  on  demurrer  that  the  coupons 
had  no  validity  except  as  accessories  of  the  bonds,  and  that 
as  the  bonds  had  been  extinguished  by  payment,  the  cou- 
pons were  also  extinct.  But  as  it  appeared  that  the  cou- 
pons were  detached  previous  to  the  payment  and  surrender 
of  the  bonds,  the  court,  in  overruling  the  demurrer,  said 
that  as  the  coupons  had  thus  lost  their  character  as  mere 
incidents  of  the  bonds,  and  become  an  independent  claim, 
payment  of  the  bonds  did  not  affect  the  validity  of  the 
coupons.^     Coupons,   however,   notwithstanding  they  are 


Salkeld,  page  126,  where  it  was  held 
that  an  action  of  trover  would  not  lie 
against  the  bona  fide  holder  for  value  of 
a  bank  bill  which  the  original  owner 
had  lost,  "  by  reason  of  the  course  of 
trade,  which  creates  a  property- in  the 
assignee  or  bearer.''  In  Miller  v.  Race, 
I  Burr.  452,  the  holder  of  a  bank  note 
recovered  against  the  cashier  of  a  bank, 
though  the  mail  had  been  robbed  of  it, 
it  appearing  that  the  plaintiff  came  by  it 
fairly,  and  upon  a  valuable  considera- 
tion ;  Lord  Mansfield  putting  the 
decision  upon  the  ground  of  the  course 
of  business,  the  interests  of  trade,  and 
that  bank  notes  pass  from  hand  to  hand 
like  coin.  See  Peacock  v.  Rhodes,  2 
Doug.  633  ;  Lawson  v.  Weston,  4  Esp. 
56;  Gill  V.  Cubitt,  3  Barn.  &  Cress. 
466  ;  Crook  v.  Jadis,  5  Barn.  &  Adol. 
909 ;  Backhouse  v.  Harrison,  lb.  1098  ; 
Goodman  v.  Harvey,  4  Adol.  &  Ell. 
,870. 

'  Nat.  Exchange  Bank  v.  Hartford, 
etc.,  R.R.  Co.,  8  R.  I.  375.  The  fol- 
lowing was  held  not  negotiable  as  a 
separate  and  independent  instrument : 
'"  Coupon  No.  6,  York  &  Cumberland 
R.R.  Co.  Bond,  Certificate  No.  149. 
On  the  loth  day  of  February,  1854,  the 
York  and  Cumberland  Railroad  Com- 
pany will   pay  thirty  dollars   on  this 


coupon  at  the  office  of  said  company 
in  the  city  of  Portland,  Maine.  Nath'l 
J.  Merrick,  treasurer."  The  court 
said  :  "  The  issue  of  bonds  payable 
to  bearer,  with  coupons  or  interest 
warrants  attached,  has  become  the  al- 
most universal  resort  and  principal 
capital  of  railroad  corporations  ;  the 
country  has  been  flooded  with  these 
securities,  and  we  have  no  doubt  that 
it  would  appear  on  inquiry  that  the 
custom  has  become  general  to  pass 
such  bonds  from  hand  to  hand  as  ne- 
gotiable instruments.  But  whether 
coupons  when  disconnected  from  the 
bonds  with  which  they  were  issued 
thus  pass,  we  think  is  by  no  means  so 
certain.  No  difficulty,  however,  is  per- 
ceived in  so  framing  coupons  or  inter- 
est warrants  as  to  give  them  the  char- 
acter of  negotiable  instruments  inde- 
pendent of  the  bonds  to  which  they 
were  originally  attached,  if  the  parties 
issuing  such  bonds  and  coupons  so  de- 
sire. But  to  give  them  that  independ- 
ent negotiable  character  without  the 
interposition  of  legislation,  the  inten- 
tion of  the  party  issuing  them  must 
distinctly  so  appear  on  the  face  of  the 
coupon  itself."  Myers  v.  York  &  Cum- 
berland R.R.  Co.,  43  Me.  282.  See 
Woods  V.  Lawrence  Co.,  i  Black.  386. 


§  2  73  CORPORATE    LIABILITY    ON    CONTRACTS.  4O3 

detached,  are  still  a  part  of  the  mortgage  debt,  and  the 
holder,  upon  a  foreclosure  of  the  mortgage,  is  entitled  to 
share  in  the  distribution  pro  rata  with  the  holders  of  the 
remainder  of  the  debt.^  K.,  the  president  and  a  director 
of  a  railroad  company,  and  also  its  creditor  to  a  large 
amount,  paid  the  coupons  of  the  mortgage  bonds  of  the 
company  when  presented  at  the  office  of  ""the  company  for 
payment,  it  being  understood  between  him  and  the  com- 
pany that  the  coupons  were  not  extinguished,  but  that  he 
had  taken  them  up  in  order  to  preserve  the  credit  of  the 
company.  The  persons  who  presented  the  coupons  at  the 
counting-room  of  the  company  had  no  intention  of  assign- 
ing them  to  any  one,  but  supposed  that  they  were  paid  and 
extinguished  in  the  regular  course  of  business ;  and  the 
transaction  on  the  part  of  K.  was  without  any  design  to 
induce  the  sale  or  purchase  of  the  bonds.  The  mortgage 
had  been  regularly  foreclosed,  and  the  mortgaged  property 
sold  and  converted  into  money.  The  proceeds  of  the  sale 
were  sufficient  to  pay  the  entire  indebtedness  of  the  com- 
pany and  leav^e  a  surplus  in  the  hands  of  the  trustees.  The 
belief,  however,  that  the  company  was  able  to  pay  and  did 
pay  its  coupons,  caused  another  railroad  company,  at  a 
much  later  period,  to  vote  to  buy  the  mortgaged  property, 
and  with   that  view  it  purchased   most  of  the  bonds  at  or 


'  Haven  v.  Grand  Junction,  etc.,  R.R.  wrongfully  withheld  from  the  time  he 

Co.,  109  Mass.  88.     Interest  on  inter-  should  have  made  such  payment.   The 

est  may  be  recovered  upon  default  in  debtor  withholds  from  the  creditor  his 

the   payment   of  coupons  when   due.  due  as  much  when  he  fails  to  pay  in- 

Mills  V.  Jefferson,  20  Wis.  50.     COLE,  terest   according  to    his   contract,   as 

J. :  "  When  a  person  agrees  to  pay  in-  when  he  makes  default  in  the  payment 

terest 'at  a  specified  time,  and  fails  to  of  the  principal.     It  is  not  illegal  to 

keep   his  undertaking,  why  should  he  stipulate  for  the  payment  of  compound 

not  be  compelled  to  pay  interest  on  in-  interest,  or  that  interest  as  it  becomes 

ter*t   from  the  time  he  should  have  due  shall  be  converted  into  principal 

made  the  payment  ?     If  he  undertakes  and   bear   interest."     See   Kellogg  v. 

to  pay  in  a  sum  of  money  at  a  given  Hickok,  i  Wend.  521  ;  De  Cordova  v. 

time  to  the  owner  and  makes  default,  Galveston,  4  Texas,  470. 
the  law  allows  interest  on  the  sum 
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below  par  without  interest.  It  was  held  that  K.  wsis  en- 
titled to  be  allowed  for  the  amount  of  the  coupons  with 
interest  as  a  charge  against  such  funds  as  might  remain  in 
the  hands  of  the  trustees  after  payment  of  mortgage  credit- 
ors and  other  claims.^ 

There  is  a  distinction  -between  private  and  municipal 
corporations  as  to  the  right  to  issue  commercial  paper,  or 
bonds  of  that  nature  which  pass  by  delivery.  In  general, 
private  or  trading  corporations  have  the  right  to  issue 
promissory  notes,  bonds,  and  other  evidences  of  indebted- 
ness unless  restrained  by  their  charters  or  the  law  of  the 
land,  for  the  reason  that  such  corporations  are  organized 
for  the  purposes  of  trade  and  business,  and  the  borrowing 
of  money  and  issuing  of  obligations  therefor,  are  not  only 
consistent  with  the  objects  of  their  organization,  but  es- 
sential to  carry  such  objects  into  effect.  Taken  in  its 
broad  sense,  the  power  to  borrow  money  and  issue  bonds 
therefor  cannot  be  said  to  be  among  the  implied  powers  of 
a  municipal  corporation,  because  such  power  is  not  neces- 
sary for  the  purposes  for  which  it  was  created.*  An  action 
was  brought  by  the  holder  of  city  bonds  with  coupons  an- 
nexed to  recover  the  interest  that  had  accrued  thereon  since 
their  date.  In  pursuance  of  the  act  of  incorporation  of 
the  city  the  bonds  were  paid  to  a  railroad  company  for 
stock  in  the  company.  The  law  did  not  require  the  rail- 
road company  to  accept  the  bonds  in  payment  for  its  stock, 
nor  authorize  them  to  be  given  to  any  particular  person  or 
corporation,  or  to  be  put  in  circulation  as  negotiable  paper. 
The  bonds  might  be  delivered  to  any  person  who  would 
furnish  their  par  value  as  a  loan  to  the  city,  or  to  the  rail- 
road company  in  payment  for  its  stock.  The  act  prohib- 
ited the  common  council  from  disposing  of  them  for  less 


'  Haven  v.  Grand  Junction,  etc.,  R.R.     Pa.  St.  278  ;  Williainsport  v.  Com. ,  84 
Co.,  supra.  Id.  487.     See  Vicksburg  v.  Lombard, 

'  Cora.  V.  Councils  of  Pittsburg,  48    51  Miss.  iii. 
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than  their  face,  thereby  placing  the  city,  as  a  stockholder 
by  means  of  the  bonds,  on  an  equality  with  the  other  stock- 
holders who  paid  in  cash.  The  bonds,  which  were  made 
payable  to  bearer,  were  not  assigned  to  the  plaintiff  by 
name.  They  were  under  the  seal  of  the  city,  and  not  nego- 
tiable as  bills  of  exchange  or  promissory  notes.  All  right 
in  them,  either  legal  or  equitable,  must  pass  from  the 
obligee  by  assignment  or  indorsement,  by  which  the  holder 
might  acquire  an  interest  in  them  sufficient  to  control  them 
and  receive  their  contents  ;  but  he  could  not  sue  in  his  own 
name,  there  being  no  statute  in  the  State  for  the  purpose. 
The  bonds  were  signed  by  the  mayor  and  countersigned  by 
the  treasurer  of  the  city ;  while  the  coupons  or  interest 
warrahts  were  signed  by  the  treasurer  alone,  and  did  not 
purport  to  be  obligations  of  the  city,  but  had  reference  to 
the  bonds  to  which  they  were  attached.  It  was  held  that 
as  the  coupons  had  no  legal  force  or  validity  at  their  incep- 
tion independent  of  the  bonds,  and  it  was  upon  the  bonds 
alone  that  the  interest  was  recoverable,  the  suit  must  be 
dismissed.-' 

§  274.  In  case  of  fraud.— If  there  be  fraud,  irregularity,  or 
non-compliance  with  the  rules  laid  down  by  the  authority 
which  sanctions  the  issue  of  corporate  bonds,  the  corpora- 
tion may  be  restrained  by  injunction  from  issuing  the  bonds 
by  any  party  in  interest.  In  a  suit  against  a  railroad  com- 
pany, praying  that  the  officers  of  the  company  be  restrained 
from  paying  interest  on  its  bonds,  and  that  the  bonds  be 
declared  void,  it  appeared  that  the  bonds  were  given  for  'a 
precedent  debt ;   that,   though   made  in   North  Carolina, 


■  Clarke  v.  Janesville,  i  Biss.'pS.  See  road  company  sold  the  bonds  at  a.  dis- 

McCoy  V.  Washington  Co.,  3  Wall.  Jr.  count,  contrary  to  the  provisions  of  its 

381.     In  a  suit  brought  on  the  coupons  charter,  which  forbade  the  sale  of  theth 

of  county  bonds  delivered  to  a  railroad  at  less  than  their  par  value.     Woods  v. 

company  and  by  it  paid  to  a  bona- fide  Lavvrence  County,  i  Black.  386 ;  Mer- 

holder  for  value,  his  right  to  recover  is  cer  County  v.  Hacket,  i  Wall.  83.   See 

not  affected  by  the  fact  that  the  rail-  Pendleton  County  v.  Amy,  13  Id.  '297. 
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where  the  precedent  debt  was  incurred  and  payable,  they 
were  delivered  and  made  payable  in  New  York ;  that  both 
parties  resided  in  North  CaroHna  ;  and  that  the  bonds  were 
secured  by  a  mortgage  on  real  property  in  the  latter  State. 
It  was  held  that  the  bonds  could  legally  bear  no  greater 
rate  of  interest  than  that  allowed  in  North  Carolina,  and 
that  the  usury  which  the  company  agreed  to  pay  consisted 
not  alone  in  the  excess  of  the  legal  rate  of  interest,  but  also 
in  the  difference  between  the  actual  debt  and  the  amount 
in  bonds  given  for  its  forbearance.^ 

But  it  is  too  late  after  the  bonds  have  passed  into  inno- 
cent hands  to  institute  inquiries  as  to  the  qualifications  of 
corporate  electors,  their  number,  or  the  day  on  which  the 
election  was  held.  All  that  can  be  required  of  a  bona  fide 
holder  is  a  knowledge  of  the  law  authorizing  the  issue.^  In 
an  action  against  a  railroad  company  on  bonds  of  the  com- 
pany, and  for  the  amount  due  on  coupons  attached  to 
them,  it  is  not  sufficient  to  allege  in  defense  that  the  books 
do  not  show  value  received  for  the  bonds,  or  that  the  presi- 
dent has  not  made  a  return  of  the  proceeds  to  the  com- 
pany, when  it  is  not  claimed  that  the  bonds  were  obtained 
fraudulently.^ 

A  corporation  will  be  liable  for  damages  sustained  by  a 
third  person  through  fraud  committed  in  a  transaction  within 
the  apparent  scope  of  its  agent's  authority.  The  principle  that 
a  party  who,  by  his  admissions,  has  induced  a  third  person 


'  Commrs.  of  Craven  v.  Atlantic  &  to  a  specified  amount,  and  that  until 

N.  C.  R.R.  Co.,  "]"]  N.  C.  289.     See  said  bonds  with  interest  thereon  should 

Oxford  Iron  Co.  v.  Quinckett,  44  Ala.  be  fully  paid,  the   liens   of  the  State 

487  ;    Same    v.    Spradley,   46   Id.   98.  should  be  considered  as  waived,  it  was 

Where  a  State  was  the  mortgagee  of  held  that  the  term  "  interest "  in  the  act 

the  property  and  revenues  of  a  canal  meant  simple  interest,  and  not  interest 

company,  but,  desiring  to  aid   in  the  upon  the  interest  coupons  of  the  com- 

completion  of  the  work,  while  preserv-  pany.     Com.  v.  Ches.  &  Ohio  Canal 

ing,  as  far  as  was  consistent  with  the  Co.,  32  Md.  501. 

relief  proposed,  the  liens  and  priorities  '  San  Antonio  v.  Lane,  32  Texas,  405. 

of  the  State,  passed  an  act  providing  '  Philadelphia,     etc.,    R.R.    Co.    v. 

that  the  company  might  issue  its  bonds  Lewis,  33  Pa.  St.  33. 
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to  act  in  a  particular  manner,  is  not  permitted  to  deny  the 
truth  of  his  admissions,  if  the  consequence  would  be  to 
work  an  injury  to  such  third  person,  was  held  to  apply  to 
and  govern  the  following  case :  The  agent  in  Chicago  of 
the  defendant,  a  railroad  company,  upon  the  delivery  to 
him  by  M.  of  two  forged  warehouse  receipts,  gave  to  him 
bills  of  lading  acknowledging  the  receipt  from  M.  of  a 
large  quantity  of  lard  consigned  to  the  plaintiffs  in  New 
York  to  be  transported  to  them  there.  The  agent  when 
these  bills  of  lading  were  issued  was  told  by  M.  that  he  in- 
tended using  the  same  at  a  bank  that  day.  M.  drew  his 
drafts  on  the  plaintiffs,  to  which  he  attached  the  bills  of 
lading,  and  they  were  paid  by  the  plaintiffs  on  presenta- 
tion. An  action  having  been  brought  on  the  bills  of  lad- 
ing, it  was  held  that  the  plaintiff  was  entitled  to  recover.^ 
In  a  case  in  Maryland,  in  which  it  was  held  that  a  railroad 
company  was  not  responsible  to  consignees  for  advances 
made  on  bills  of  lading  fraudulently  issued  by  its  agent  for 
goods  never  received  by  it  and  never  placed  in  its  cars,  the 
Court  of  Appeals  said  :  "  Is  there  any  legal  principle  which 
makes  the  appellant  responsible  to  a  consignee  for  advances 
on  a  bill  of  lading  fraudulently  issued  by  its  agent,  who  was 
also  his  consignor,  for  goods  never  in  fact  received  by  it 
and  never  placed  in  its  cars  ?  If  any  doctrine  of  commer- 
cial law  can  be  regarded  as  well  settled,  it  is  that  the  mas- 
ter has  no  authority  to  sign  a  bill  of  lading  for  goods  not 
actually  put  on  board  the  vessel,  and  therefore  the  owner 
of  the  ship  is  not  responsible  to  parties  taking  or  dealing 
with  or  making  advances  on  the  faith  of  such  an  instru- 
ment which  is  untruthful  in  this  particular.  The  consignee 
and  every  other  party  thus  acting  does  so,  with  notice  of 
this  limitation  of  the  power  of  the  master,  and  acts  at  bis 
own  risk,  both  as  respects  the  fact  of  shipment  and  the 
quantity  of  cargo   purported   by  a    bill  of   lading  to    be 


Armour  v.  Mich.  Cent.  R.R,  Co.,  65  N.  Y.  iii,  Earl,  C,  dissenting. 
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shipped In    later   times   similar   documents    have 

been  commonly  if  not  universally  used  by  railway  com- 
panies in  land  carriage.  AVhat  good  reason  exists  why 
this  principle  should  not  apply :to  them  as  well  as  bills  of 
lading  used  in  shipping  ?  We  see  none.  On  the  contraty, 
are  there  not  much  stronger" reasons  for  its  application  to 
this  class  of  documents  ?  The  master  of  a  ship  is  neces- 
sarily clothed  with  a  real  as  well  as  an  apparent  authority 
much  more  extensive  than  belongs  to  the  station  agents' df 
a  railroad  company.  His  control  over  the  vessel,  his  power 
to  make  contracts  respecting  it,  his  discretion  in  the  use 
and  management  of  it  for  the  benefit  of  his  owners  on  the 
high  seas  and  in  distant  ports,  reach  far  beyond  those  of 
the  latter.  A  bill  of  lading  signed  by  him  and  forwarded 
by  mail  oftentimes  arrives  at  the  port  of  destination  months 
before  the  vessel  and  cargo,  and  the  necessities  as  well  as 
convenience  of  commercial  transactions  requiring  its  trans- 
fer and  advances  on  the  faith  of  it  are  much  stronger  than 
can  possibly  exist  in  deahng  with  similar  instruments  in 
railway  transportation.  In  the  latter  but  a  few  days  usu- 
ally intervene  between  the  arrival  of  the  bill  of  lading  by 
mail  and  the  goods  by  the  cars ;  and,  besides  this,  the  tele- 
graph is  at  hand,  affording  to  any  one  asked  to  maike  ad- 
vances on  the  faith  of  such  documents,  easy  and  speedy 
-means  of  ascertaining  whether  the  goods  have  been  in  fact 
laden  in  the  cars  or  received  at 'the  depot  of  shipment  or  not. 
If,  therefore,  there  be  any  good  reason  for  exempting  the- 
owner  of  a  vessel  from  responsibility  for  a  bill  of  lading  false 
in  this  respect  signed  by  the  master,  who  is  his  agent,  it  must 
apply  a  fortiori  to  a  railway  company  with  respect  to  simi- 
lar acts  of  its  station  agents  along  its  line  of  road."  ^  The 
pflaintiff  having  on  the  guaranty  of  a  bank  sijpplied  J.  D.,  a 
customer  of  the  bank,  with  oats  on  the  credit  of  a  govern- 
ment contract,  refused  to  continue  to  do  so  unless  he  had 


'  Baltimore  &  Ohio  R.K.  Co.  v.  Wilkens,  44  Md.  11. 
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a  better  guarantee.  The  manager  of  the  bank  thereupon 
gave  him  a  written  guaranty  to  the  effect  that  the  cus- 
tomer's check  on  the  bank  in  plaintiff's  favor  in  paymerlt 
for  oats  supplied  should  be  paid  on  receipt  of  the  govern- 
ment money  prior  to  any  other  payment  except  to  thfe 
bank.  J.  D.  was  then  indebted  to  the  bank  to  the  amount 
of  /i  2,000,  but  this  fact  was  not  known  to  the  plaintiff. 
The  plaintiff  thereupon  supplied  oats  to  the  value  of  £1,22^. 
The  government  money,  amounting  to  £,2,6']b,  was  received 
by  J.  D.,  and  paid  into  the  bank.  But  J.  D.'s  check  for 
the  price  of  the  oats,  drawn  on  the  bank  in  favor  of  the 
plaintiff,  was  dishonored  by  the  bank,  which  claimed  to 
retain  the  whole  sum  of  ^2,676  in  payment  of  J.  D.'s  debt 
to  it.  In  an  action  by  the  plaintiff  against  the  bank  'for 
false  representation,  and  for  money  had  and  received,  it 
was  held  that  there  was  evidence  to  go  to  the  jury  that  the 
manager  knew  and  intended  that  the  guaranty  would  be 
unavailing,  and  fraudulently  concealed  from  the  plaintiff 
the  fact  which  made  it  so  ;  that  the  bank  was  liable  for  the 
fraud  of  its  agent ;  and  that  the  fraud  was  properly  charged 
in  the  declaration  to  be  that  of  the  bank.^     Where  con- 


'  Barwick  v.  English  Joint  Stock  the  owners  of  ships  liable  for  the  act 
Bank,  L.  R.  2,  Exch.  259.  In  this  case,  Of  masters  abroad  improperly  selling 
■WiLLES,  J.,  said  :  "  With  respect  to  the  cargo.  It  has  been  held  applicable 
the  question  whether  a  principal  is  to  actions  of  false  imprisoiiment  'in 
answerable  for  the  act  Of  his  agent  in  cases  where  officers  of  railway  cbm- 
the  course  of  his  master's  business,  aticl  panics  intrusted  with  the  execution  of 
for  his  master's  benefit,  no  sensible  by-laws  relating  to  imprisonment,  and 
distinction  can  be  drawn  between  the  intending  to  act  in  the  course  of  their 
"case  of  fraud  and  the  case  of  any  other  duty,  improperly  imprison  persons  who 
wrong.  The  general  rule  is  that  the  are  supposed  to  come  within  the  terms 
master  is  answerable  for  every  such  of  the  by-laws.  It  has  been  actefl 
wrong  of  the  servant  or  agent  as  is  upon  where  persons  employed  by  the 
committed  in  the  course  of  the  service  owners  of  boats  to  navigate' them,  and 
and  for  the  master's  benefit,  though  no  to  take  fares,  have  committed  an  in- 
express  command  or  privity  of  the  tnas-  fringement  of  a  ferry,  or  such  like 
ter  be  proved.  That  principle  is  acted  wrong.  In  all  these  cases  it  may  be 
upon  every  day  in  running  down  cases,  said,  as  it  was  said  here,  that  the  mas- 
It  has  been  applied  also  to  direct  tres-  ter  has  not  authorized  the  act.  It  iS 
pass  to  goods,  as  in  the  case  of  holding  true  he  has  not  authorized  the  particu^ 
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veyances  executed  to  a  party  as  trustee  were  secured  by 
an  illegal  and  oppressive  -exercise  and  use  of  the  powers 
which  belonged  to  his  position  as  the  acting  president  and 
almost  the  sole  manager  of  a  corporation,  it  was  held  that 
a  court  of  equity  would  regard  him  as  trustee  for  the 
grantors,  although  he  might  have  intended  to  take  the  land 
as  trustee  for  the  corporation.^ 


lar  act,  but  he  put  the  agent  in  his 
place  to  do  that  class  of  acts,  and  he 
must  be  answerable  for  the  manner  in 
which  the  agent  has  conducted  himself 
in  doing  the  business  which  it  was  the 
act  of  the  master  to  place  him  in."  See 
Goff  V.  Gt.  Northern  R.R.  Co.,  3  E.  & 
E.  672  ;  30  L.  J.  Q.  B.  148 ;  Roe  v. 
Birkenhead  R.R.  Co.,  7  Exch.  36; 
Kennedy   v.   Panama,   etc..  Mail  Co., 

2  Q.  B.  580. 

'  Union  Pacific  R.R.  Co.  v.  Durant, 

3  Dillon,  343.  If  the  contract  is  wholly 
unauthorized  and  illegal,  it  will,  of 
course,  be  nugatory.  In  an  action  by 
the  assignee  of  certain  promissory 
notes,  it  appeared  that  the  defendants 
were  separate  corporations  existing 
under  the  laws  of  Indiana,  created  to 
construct  distinct  lines  of  railroad 
which  met  at  Indianapolis  in  that 
State ;  that  some  time  previous  to  the 
date  of  the  notes  the  railroad  com- 
panies were  consolidated  by  agreement, 
and,  having  taken  a  name  in  common, 
they  conducted  the  business  of  both 
lines  under  a  common  board  of  man- 
agement ;  that  while  the  business  of 
the  two  corporations  were  thus  directed 
and  managed,  the  president  of  the  con- 
solidated company  gave  these  notes  in 
its  name  in  payment  for  a  steamboat 
to  be  employed  on  the  Ohio  River  to 
run  in  connection  with  the  railroads ; 
and  that  after  the  execution  of  the 
notes  and  the  acquisition  of  the  boat, 
this  relation  between  the  corporations 
was  dissolved  by  due  course  of  law. 


and  at  the  commencement  of  the  suit 
each  corporation  was  managing  its 
own  affairs.  The  plaintiff  claimed  that 
the  two  corporations  were  jointly  bound 
for  the  payment  of  the  notes.  But  the 
U.  S.  Circuit  Court  sustained  a  de- 
murrer to  the  declaration,  and  the 
judgment  was  affirmed  by  the  Supreme 
Court.  Campbell,  J.,  in  dehvering 
the  opinion  of  the  latter  court,  said : 
"There  was  no  authority  of  law  to 
consolidate  these  corporations,  and  to 
place  both  under  the  same  manage- 
ment, or  to  subject  the  capital  of  the 
one  to  answer  for  the  liabilities  of  the 
other;  and  so  the  courts  of  Indiana 
have  determined.  But  in  addition  to 
that  act  of  illegality,  the  managers  of 
these  corporations  established  a  steam- 
boat line  to  run  in  eonnection  with  the 
railroads,  and  thereby  diverted  their 
capital  from  the  objects  contemplated 
by  their  charters,  and  exposed  it  to 
perils  for  which  they  afforded  no  sanc- 
tion. Now,  persons  dealing  with  the 
managers  of  a  corporation  must  take 
notice  of  the  limitations  imposed  upon 
their  authority  by  the  act  of  incorpora- 
tion. Their  powers  are  conceded  in 
consideration  of  the  advantage  the 
public  is  to  receive  from  their  discreet 
and  intelligent  employment,  and  the 
public  have  an  interest  that  neither  the 
managers  nor  stockholders  of  the  cor- 
poration shall  transcend  their  author- 
ity." Pearce  v.  Madison,  etc.,  R.R. 
Co.,  21  How.  441.  When  money  has 
been  paid  upon  an  illegal  contract,  it  is 
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§  275.  Personal  liability  of  shareholders  of  private  corpora- 
tions.—Stockholders  of  a  corporation  may  so  conduct  as  to 
become  responsible  for  the  corporate  debts.  They  may 
have  originally  contracted  debts  in  the  name  and  upon  the 
credit  of  the  corporation  without  any  purpose  of  payment, 
or  without  any  reasonable  probability  that  payment  could 
be  made  by  the  corporation  ;  or  they  may  have  diverted  all 
of  the  corporate  funds  to  their  own  use  ;  in  either  case 
showing  a  settled  purpose  to  defraud  creditors.  But  con- 
structive fraud  could  not  be  predicated  upon  the  mere  fact 
of  a  stockholder's  availing  himself  of  his  superior  advan- 
tages to  obtain  security  for  debts  due  to  himself  to  the  ex- 
clusion of  others.' 

As  a  general  rule,  members  of  corporations  are  not  indi- 
vidually responsible  for  the  corporate  debts,  the  exception 
being  where  such   liability  is  expressly  imposed  by  law.^ 


a  general  rule  that  if  the  contract  be 
executed,  and  both  parties  are  in  pari 
delicto,  neither  of  them  can  recover 
from  the  other  the  money  so  paid.  But 
if  the  contract  continues  executory,  and 
the  party  paying  the  money  be  desirous 
of  rescinding  it,  he  may  do  so,  and  re- 
cover back  his  deposit  by  action. 
Comyns  on  Contr.  109 ;  White  v. 
Franklin  Bank,  22  Pick.  181.  "The 
cases  in  which  the  courts  will  give  re- 
lief to  one  of  the  parties  on  the  ground 
that  he  is  not  in  pari  delicto  form  an 
independent  class,  entirely  distinct  from 
those  cases  which  rest  upon  a  disaffirm- 
ance of  the  contract  before  it  is  exe- 
cuted. It  is  essential  to  both  classes 
that  the  contract  be  merely  malum 
prohibitum.  \{  malum  in  se,  the  courts 
will  in  no  case  interfere  to  relieve  either 
party  from  any  of  its  consequences. 
But  where  the  contract  neither  involves 
moral  turpitude,  nor  violates  any 
general  principle  of  public  policy,  and 
money  or  property  has  been  advanced 
upon  it,  relief  will  be  granted  to  the 


party  making  the  advance  :  i.  Where 
it  is  not  in  pari  delicto;  or  2.  In 
some  cases  where  he  elects  to  disaffirm 
the  contract  while  it  remains  executory. 
In  cases  belonging  to  the  first  of  these 
classes,  it  is  of  no  importance  whether 
the  contract  has  been  executed  or  not ; 
and  in  those  belonging  to  the  second, 
it  is  equally  unimportant  that  the  parties 
are  in  pari  delicto."  Tracy  v.  Tal- 
mage,  14  N.  Y.  162,  per  Selden,  J. ; 
Smith  V.  Bromley,  Doug.  670,  note; 
Jaques  v.  Golightly,  2  W.  Black.  1073 ; 
Browning  v.  Morris,  2  Comp.  790 ; 
Jaques  v.  Withy,  i  H.  Bl.  65  ;  Will- 
iams V.  Hadley,  8  East.  378 ;  Wor- 
cester V.  Eaton,  1 1  Mass.  368  ;  Lowell 
V.  Boston,  etc.,  R.R.  Co.,  23  Pick.  24 ; 
Atlas  Bank  v.  Nahant  Bank,  3  Mete. 
581 ;  Mount  v.  Waite,  7  Johns.  434. 

'Atty.  Genl.  v.  Wilson,  i  Craig  & 
Phillips,  I ;  vVhitwell  v.  Warner,  20 
Vt.  425. 

'^  Shaw  V.  Boylan,  16  Ind.  384 ; 
Moyer  v.  Pennsylv.  Slate  Co.,  71  Pa. 
St.  293. 
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When  the  charter  of  a  corporation  contains  no  individual 
liability  clause,  and  no  general  statute  of  the  State  imposed 
such  liability  when  the  charter  was  granted,  it  is  not  in  the 
power  of  a  majority  of  the  stockholders  to  create  such  a 
liability  by  a  by-law.^  In  Andover  v.  Flint,*  which  was  ah 
action  on  a  note,  it  appeared  that  the  charter  of  a  corpora- 
tion imposed  no  personal  liability  upon  the  stockholders, 
but  that  they. enacted  the  following  by-law:  "The  mem- 
bers of  this  association  pledge  themselves  in  their  indi- 
vidual as  well  as  their  collective 'capacity  to  be  responsible 
for  all  moneys  loaned  to  this  association,  and  for  repay- 
ment of  which  it  may  have  given  its  obligation  agreeably 
to  the  direction  of  the  directors."  This  by-law  was  printed 
and  distributed  by  the  corporators,  and  F.  executed  the 
note  in  suit  as  treasurer.  Judgment  was  obtained  against 
the  corporation,  and  execution  issued  and  returried  unsatis- 
fied. An  action  having  been  brought  against  F.  as  a  stock- 
holder, the  court,  in  deciding  that  he  was  not  liable,  said : 
"It  is  not,  in  the  opinion  of  the  court,  within  the  powers 
conferred  upon  this  and  similar  corplorations  to  impo^se 
upon  their  members,  by  any  such  by-law,  any  personal  and 
individual  liability  to  third  persons,  beyond  such  as  is  spedi- 
fied  in  the  charter,  or  in  the  general  laws  Of  the  commdh- 
wealth.  Such  a  power  would  be  liable  to  great  abuse,  and 
\Vould  subject  any  nlember  of  a  corporation,  however  liberal 
its  charter  in  excluding  individual  liability,  to  be  made  re- 
sponsible for  the  entire  indebtedness  of  the  corporation. 
....  The  pi'oposed  evidence  (the  declarations  of  the  de- 
fendant that  such  liability  existed)  would  therefore  be  in- 
adrhissible  on  the  trial  of  this  case  before  the  jury,  as  it 
would  not  tend  to  charge  the  defendant.  Whether  for 
such  false  representations  he  may  be  held  responsible  to 

'  Reid  V.  Eaton  Manf.  Co.,  40  Ga.  98.  the  sale  of  pews,  and  from  a  lottery,  do 
''  13  Mete.  359.     The  proceedings  of  not  render  the  members  of  the  vestry 
a  vestry  pledging  the  corporate  funds  personally   liable.     Vincent  v.   Chap- 
to  be  derived  from  subscriptions,  from  man,  lo  Gill  &  Johns.  279. 
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those  to  whom  he  made  them,  or  who  may-  have  lent  their 
money  on  the  faith  of  them,  is  a  question  not  now  before 
us."  It  is  very  clear  that  a  by-law  could  not  impose  such 
a  liability  on  a  stockholder  without  his  consent. 

The  liability  of  a  stockholder  for  the  debts  of  the  cor- 
poration, in  the  cases  provided  by  the  charter  or  by  some 
statute,  is  in  the  nature  of  a  conditional  suretyship^ — a 
liability  to  pay  the  corporate  debts  in  certain  contingencies 
if  the  corporation  does  not  pay  them.*  Under  a  statute 
making  the  stockholders  personally  liable  for  the  debts  of 
the  corporation,  they  stand  substantially  upon  the  same 
footing  in  this  respect,  as  though  they  were  partners  or 
members  of  an  unincorporated  association.*  The  individu- 
al liability  of  stockholders  of  manufacturing  corporations 
under  the  statute  of  New  York  is  based  on  a  contract  be- 
tween the  stockholders  and  the  creditors  of  the  company. 
Every  one  who  becomes  a  member  of  the  company  by  sub- 
scribing to  its  stock  assumes  this  liability,  which  continues 
until  the  stock  is  all  paid  up,  and  a  certificate  to  that  effect 
is  made,  published,  and  recorded.  The  fact  that  the  liability 
ceases  when  these  events  take  place,  does  not  change  its 
nature,  and  make  it  a  penalty.^     In    Ohio,  in  an   action 


'  Manchester  Bank  v.  White,  30  N.  so  becomes  chargeable,  as  executor  in 

H.  (10  Fost.)  456 ;   Gray  v.  CofBn,  g  hi?  own  wrong.     Slocum  v.  Providence 

Cush.    192;    Trustees,  etc.,   v.   Flint,  Steam  &  Gas  Pipe  Co.,  10  Fc.  I.  112. 

13  Mete.  539;    Reid  v.  Eaton   Manf.  See  Utley  v.  Union  Tool  Co.,  11  Gray, 

Co.,  40  Ga.  98  ;   Coleman  v.  White,  14  139. 

Wis.  700;  Wickson  V.  Nesmith,  46  N.  '^  Corning  v.  McCuUough,  I  Comst, 
H.  371.  A  stockholder  who  simply  47  ;  Norris  v.  Wrenschall,  34  Md.  492  ; 
holds  his  stock,  is  estopped,  when  pur-  Harger  v.  McCuUough,  2  Denio,  119. 
sued  by  a  creditor  of  the  supposed  cor-  ^piagji  y.  Conn.,  10911.8,371;  16 
pqration,  from  denying  the  corporate  Fla.  428.  .  A  corporation,  being  in- 
existence.  He  is  Hke  one  who  having  debted  to  more  than  double  the  amount ; 
held  himself  out,  or  suffered  himself  to  of  its  capital  and  assets,  the  stock- 
be  held  out,  as  a  copartner,  may  be  holders  subscribed  an  agreement  to 
charged  with  the  partnership  debts;  pay  to  the  treasurer  of  the  company 
or  like  a  person  who,  without  authority  the  sums  placed  opposite  their  names 
as  executor  or  administrator,  intermed-  respectively,  for  the  purpose  of  liquidat- 
dles  with  the  property  of  a  decedent,  and  ing  the  debt.    All  of  the  subscribers 
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brought  to  charge  certain  stockholders  and  directors  of  a 
corporation,  upon  an  individual  liability  imposed  by  statute, 
to  pay  the  amount  of  certain  notes  issued  by  the  corpora- 
tion, so  made  as  to  circulate  as  money,  it  was  held  that  the 
liability  v/as  not  in  the  nature  of  a  contract,  but  of  a  pen- 
alty, an  action  on  which  would  be  barred  in  four  years.^  In 
New  York,  under  an  act  making  the  trustees  of  an  incor- 
porated company  jointly  and  severally  liable  for  its  debts, 
in  case  of  neglect  to  make  and  file  the  report  mentioned  in 
the  act,  it  was  held  that  one  trustee,  who  had  paid  for  the 
company  a  large  sum  of  money  at  its  request,  could  not  by 
reason  of  this  liability  recover  of  his  co-trustees  a  propor- 
tionate amount,  for  the  reason  that,  where  the  liability  arises 
ex  delicto,  there  is  no  contribution  among  the  wrong-doers.^ 
Corporators  may  by  the  charter  enjoy  every  immunity 
from  liability  upon  or  for  corporate  obligations,  or  they 
may  be  made  liable  absolutely,  and  to  th?  fullest  extent,  for 
every  corporate  debt,  the  same  as  if  no  corporation  existed  ; 
and  there  may  be  every  shade  and  degree  of  liability,  either 
personal  or  of  property,  between  the  two  extremes.  The 
legislature,  in  qualifying  and  modifying  corporate  rights 
and  individual  liability,  may  prescribe  the  limits  of  each,  as 
well  as  the  forum  in,  and  the  proceedings  by  which  any 
liability  imposed  may  be  enforced.  The  intent  of  the  legis- 
lature is  the  foundation  of  the  liability,  which  is  to  be  ascer- 
tained from  the  language  of  the  statute.^     Under  a  statute 

but  one  paid  as  they  agreed,  and  the  Sturgess  v.  Barton,  8  Id.  215;  Union 
corporate  business  went  on  for  three  Iron  Co.  v.  Pierce,  4  Biss.  327. 
or    more  years  thereafter,  when,  the  '  Andrews  v.  Murraj',  33  Barb.  354. 
business  being  abandoned,   an   action  See  Shaler,  etc.,  Quarry  Co.  v.  Bliss, 
was  brought  by  the  treasurer  against  34  Id.  309  ;  Garrison  v.  Howe,  17  N. 
the  delinquent  subscriber  for  the  bene-  Y.  468 ;  Boughton  v.  Otis,  21  Id.  261 ; 
fit  of  those  who  were  creditors  of  the  Chambers  v.  Lewis,  28  Id.  454. 
corporation  at  the  time  of  thesubscrip-  '  Lowry  v.  Inman,  46  N.  Y.  1 19.      A 
tion.     It  was   held   that   the   plaintiff  statute  making  members  of  a  corpora- 
was   entitled  to  recover.     Haskell  v.  tion  personally  liable  for  the  corporate 
Oak,  75  Me.  519.     See  Ray  v.  Powers,  debts,    must    be     construed    strictly. 
134  Mass.  22.  Gray  v.  Coffin,  9  Cush.  192. 
"  Lawler  v.  Burt,  7  Ohio  St.  340.  See 
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making  stockholders  liable  for  debts  of  the  corporation  due 
to  its  "  laborers,  servants,  and  apprentices,  for  services  ren- 
dered the  corporation,"  it  was  held  that  a  person  employed 
at  a  yearly  salary  as  a  bookkeeper  was  not  included  ;  that 
the  services  referred  to  were  menial  or  manual ;  that  he  who 
performed  them  must  belong  to  a  class  whose  members 
usually  looked  for  the  reward  of  a  day's  labor  or  service  for 
immediate  or  present  support,  from  whom  the  corporation 
did  not  expect  credit,  and  to  whom  its  future  ability  to  pay 
was  of  no  consequence ;  one  who  was  responsible  for  no  in- 
dependent action,  but  who  did  a  day's  work  or  a  stated  job 
under  the  direction  of  a  superior.^  An  assistant  chief 
engineer  of  a  railroad  company  is  not  a  "laborer,"  within 
the  meaning  of  the  constitution  of  Michigan,  providing  that 
stockholders  shall  be  liable  for  the  labor  debts  of  a  corpo- 
ration ;  ^  nor  a  traveling  salesman  or  agent  soliciting  orders 
for  the  sale  of  a  company's  goods  from  customers.^  In  the 
same  State,  where  the  quarrying  operations  of  a  company 
were  farmed  out  to  a  stranger,  who  received  pay,  not  for 
the  amount  of  labor  done,  but  for  the  amount  of  stone  de- 
livered, the  corporation  having  no  voice  in  the  proceedings, 
it  was  held  that  he  was  not  a  laborer  within  the  statute 
making  stockholders  liable,*  In  New  York,  an  action 
was  brdught  to  enforce  the  personal  liability  of  the  defend- 
ant as  a  stockholder  in  an  incorporated  stone  company  for 
services  alleged  to  have  been  rendered  by  C.  as  a  laborer 
and  servant  in  the  employment  of  the  company.     It  was 


'Wakefield  v.  Fargo,  90  N.  Y.  213.  ing   of  the  act.     Harris  v.  Norvell,   i 

But  under  an  act  incorporating  a  news-  Abb.  N.  C.  137.     See  Conant  v.  Van 

paper  association,  providing  that  the  Shaick,  24  Barb.  87  ;  Aiken  v.  Wasson, 

corporation  should  be  jointly  and  sever-  lb.   482 ;    Ericsson   v.  Brown,   38  Id. 

ally  individually  liable  for  debts  owing  390;  Williamson  v.  Wads  worth,  49  Id. 

to  laborers,  servants,  and  apprentices  294 ;  Coffin  v.  Reynolds,  37  N.  Y.  640. 

for  services  rendered  in  behalf  of  the  "  Brockway  v.  Innes,  39  Mich.  47. 

corporation,  it  was  held  that  a  reporter  '  Jones  v.  Avery,  50  Mich.  326. 

and  a  city  or  assistant    editor  were  *  Taylor  v.    Manwaring,    48   Mich, 

laborers  or  servants  within  the  mean-  171. 
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proved  that  C.  applied  to  the  company  for  a  situation,  and 
was  told  that  it  would  give  him  one  if  he  would  procure  it 
a.  loan  of  $3,000,  which  he  did,  and  began  work  for  the 
company  at  $1,000  a  year,  payable  monthly,  or  as  he  wanted 
his  pay ;  that  he  acted  as  foreman,  took  part  in  the  manual 
labor  required  to  manufacture  the  stone,  kept  the  time  of 
the  men,  solicited  orders,  collected  bills,  and  did  whatever 
was  required  of  him.  It  did  not  appear  that  the  amount  of 
his  compensation  was  increased  by  the  fact  that  he  was  to 
procure  the  loan ;  no  time  was  fixed  during  which  his  en- 
gagement was  to  continue  ;  and  for  aught  that  appeared  the 
sum  agreed  to  be  paid  was  no  more  than  a  reasonable  com- 
pensation for  his  services  aside  from  the  procuring  of  the 
loan.  It  was  held  that  C,  was  to  be  regarded  as  a  laborer 
or  servant  within  the  meaning  of  the  statute.^ 

Where  stockholders  are  individually  liable  for  the  in- 
debtedness of  the  corporation  to  the  nominal  amount  of 
their  stock,  a  subscriber  for  shares  is  liable  for  the  corporate 
debts,  although  he  has  made  no  payment  on  his  subscrip- 
tion, or  done  any  act  as  a  stockholder.^  Members  of  a  cor- 
poration who  would  be  liable,  if  they  continued  members,  to 
the  creditors  of  the  corporation,  will  still  be  treated  as  mem- 
bers if  they  have  disposed  of  their  interest  to  an  insolvent 
with  a  view  of  exonerating  themselves  from  responsibility.^ 


1  Short  V.  Medberry,  29  Hun,  39.   See  bank  to  an  amount  equal  to  double  the 

Erwin  v.  Neversink,  Steaniboat  Co.,  23  stock  owned  by  them.    In  an  action  by 

Id.  573,  577.  a  creditor  of  the  bank  against  a  stock- 

*  Spear  v.  Crawford,  14  Wend.  20.  holder  it  appeared  that  the  defendant 

'  McCaren  v.  Franciscus,  43  Md.  452 ;  upon  demand  of  payment  requested  de- 

Provident    Savings    Inst.   v.    Jackson  lay,  promising  not  to  transfer  his  stock; 

Place  Rink,  52  Id.   557;  Miller  v.  Gt.  but  that  he  did  transfer  it  fraudulently 

Republic   Ins.  Co.,    50   Id.   551.     See-  and   without  consideration,   and   that 

Cowles   V.   Cromwell,    25   Barb.   413;  more  than  a  year  elapsed  after  such 

Matter  of  Reciprocity  Bank,  29  N.  Y.  transfer  before  the  suit  was  commenced. 

9.  By  the  law  under  which  a  bank  was  It  was  held  that,  as  against  the  plaintiff, 

organized  stockholders,  while  they  were  the  transfer  of  the  stock  was  inopera- 

such,  and  for  one  year  thereafter,  were  tive.      Paine    v.    Stewart,   33    Conn, 

individually  liable  for  the  debts  of  the  516. 
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Where  shares  of  stock  in  a  national  bank  have  been  hypothe- 
cated and  placed  in  the  name  of  the  transferee,  he  will  be 
subjected  to  all  of  the  liabilities  of  an  ordinary  owner.  A 
party  loaned  money  to  a  bank,  and  made  and,  delivered  to 
it  his  promissory  note,  partly  as  an  accommodation,  to  be 
held  among  its  other  assets.  It  was  agreed  that  fifty  shares 
of  stock  in  the  bank,  equal  in  value  to  $5,000,  should  be 
issued  to  him  as  collateral  security  for  the  loan  and  as  in- 
demnity against  liability  on  his  promissory  note  held  by  the 
bank.  That  number  of  shares  was  in  fact  issued  to  him  and 
certificates  given  upon  which  he  received,  at  different  times, 
semi-annual  dividends.  It  was  held  that  in  relation  to  the 
creditors  of  the  bank  he  occupied  the  position  of  a  stock- 
holder, and  must  bear  all  the  burdens  that  relation  imposed.^ 
A  State  statute  repealing  a  former  statute  which  made 
the  stockholders  in  a  corporation  liable  for  the  corporate 
debts,  is,  as  respects  creditors  of  the  corporation  existing  at 
the  time  of  the  repeal,  a  law  impairing  the  obligation  of  con- 
tracts, and  void.^  A  State  constitution  having  provided 
that  "in  all  cases  each  stockholder  shall  be  individually  lia- 
ble over  and  above  the  stock  by  him  or  her  owned  and  any 
amount  unpaid  thereon,  in  a  further  sum  at  least  equal  in 
amount  to  such  stock,"  a  railroad  company  incurred  debts. 
The  company  was  afterward  consolidated  with  anothev  rail- 
road company,  the  new  company  assuming  the  debts  of  the 
old  one,  and  being  authorized  to  obtain  subscriptions  for 
additional  stock.  Before,  however,  any  new  subscriptions 
were  made,  the  constitution  in  an  amendment  declared  that 


'  Wheelock  v.  Kost,  T]  111.  296.    See  bility  cannot  be  attached  to  the  stock- 

Adderly  v.  Storm,  6  Hill,  624 ;  In  re  holders  of  one  corporation  than  to  the 

Empire  City  Bank,  18  N.Y.  199.  Where  stockholders    of   another.     French   v. 

under  the  constitution  of  a  State  a  law  Teschemaker,  24  Cal.  518.    See  Young 

is  required  to  impose  some  indetermi-  v.  Rosenbaum,  39  Id.  646 ;  Larrabee  v. 

nate  liability  upon  the  stockholders  of  a  Baldwin,  35  Id.  155. 

corporation,  the  liability  must  be  im-  "^  Hawthorne  v.   Calef,  2  Wall.   10 ; 

posed,  at  whatever  rate  it  may  be  fixed,  Provident    Savings    Inst.    v.   Jackson 

upon  all  alike,  and  a  greater  or  less  lia-  Place  Rink,  52  Mo.  557. 
VOL.  II. — ^27 
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"in  no  case  shall  any  stockholder  be  individually  liable  in 
any  amount  over  or  above  the  amount  of  stock  owned  by 
him  or  her."  It  was  held  that  the  holders  of  the  new  stock 
were  not  individually  liable  under  the  provisions  of  the  con- 
stitution previous  to  the  amendment.  Davis,  J.,  said : 
"  The  law  of  the  contract  in  this  case  undoubtedly  gave  the 
plaintiff  the  right  to  subject  existing  stockholders  in  the 
corporation  with  whom  the  debt  was  contracted  to  the 
double  liability  provision.  This  provision  could  be  invoked 
so  soon  as  the  assets  of  the  corporation  were  exhausted. 
The  plaintiff  trusted  this  corporation  and  the  members  com- 
posing it  at  the  time  the  contract  was  made.  It  cannot  be 
said  that  he  gave  credit  beyond  this  ;  for  what  right  had  he 
to  assume  that  other  stock  would  be  taken  ?  It  may  be  that 
he  expected  this  would  be  done,  and  that  thereby  his 
security  would  be  increased ;  but  the  obligation  of  a  con- 
tract within  the  meaning  of  the  constitution  is  a  valid  sub- 
sisting obligation,  not  a  contingent  or  speculative  one."^ 

§  276.  Individual  liability  of  members  of  public  corporations. 
— During  the  early  history  of  Connecticut,  all  ecclesiastical 
societies  having  territorial  limits  were  regarded  as  municipal 
and  public  corporations.  They  were  originally  coextensive 
and  identical  with  the  several  towns,  and  when,  in  many 
instances,  they  became  separate  communities,  they  still 
retained  their  public  and  political  character.  To  support 
and  maintain  religious  instruction  and  worship  through  the 
agency  of  these  societies  was  a  public  duty  enjoined  by  law  ; 
as  much  so,  as  to  promote  education  by  means  of  common 
schools ;  or  to  support  the  poor,  and  maintain  roads  and 
bridges  through  the  agency  of  towns.  Every  individual  re- 
siding within  the  limits  of  such  society  was  considered  as 
much  a  member  of  it,  as  each  resident  of  a  town  was  deemed 
its  inhabitant,  except  only  in  cases  where  individuals  by 


Ochiltree  v.  Railroad  Co.,  21  Wall.  249. 
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special  legal  indulgence  were  excused  from  taxation  for  the 
religious  objects  of  the  society.^  In  Massachusetts  the  ques- 
tion whether,  on  an  execution  against  a  town  or  parish,  the 
body  or  estate  of  any  inhabitant  might  be  lawfully  taken  to 
satisfy  it,  was  settled  in  the  affirmative  by  a  series  of  decis- 
ions, on  the  ground  that  as  towns  and  other  such  guasi  cor- 
porations have  no  corporate  fund,  and  no  means  of  obtain- 
ing one,  each  corporator  is  liable  to  satisfy  any  judgment 
rendered  against  the  corporation.*  In  Beardsley  v.  Smith  ^ 
the  Supreme  Court  of  Connecticut  said  :  "  We  know  that 
the  relation  in  which  the  members  of  municipal  corpora- 
tions in  this  State  have  been  supposed  to  stand  in  respect  to 
■  the  corporation  itself,  as  well  as  to  its  creditors,  has  else- 
v^^here  been  considered  as  somewhat  peculiar.  We  have 
treated  them  for  some  purposes  as  parties  to  corporate  pro- 
ceedings, and  their  individuality  has  not  been  considered  as 
merged  in  the  corporate  connection.  Though  corporators, 
they  have  been  holden  to  be  parties  to  suits  by  or  against 

the  corporation,  and  individually  liable  for  its  debts 

Such  corporations  are  of  a  public  and  political  character. 
They  exercise  a  portion  of  the  governing  power  of  the  State. 
Statutes  impose  upon  them  important  public  duties.  In  the 
performance  of  these,  they  must  contract  debts  and  liabili- 
ties which  can  only  be  discharged  by  a  resort  to  individuals, 
either  by  taxation  or  execution.  Taxation  in  most  cases 
can  only  be  the  result  of  the  voluntary  action  of  the  cor- 
poration dependent  upon  the  contingent  will  of  a  majority 
of  the  corporators,  and  upon  their  tardy  and  uncertain 
action.  It  affords  no  security  to  creditors,  because  they 
have  no  power  over  it."  It  was  said  by  the  judge  deliver- 
ing the  opinion  in  a  case  in  Massachusetts  :  "  School  dis- 
tricts, so  far  as  they  are  corporations  of  the  same  kind  as 

•  Jewett  V.  Thames  Bank,  16  Conn.  Id.  405 ;  Adams  v.  Wiscasset  Bank,  i 

511,  per  Church,  J.  Me.  364. 

'  Chase  v.  Merrimack  Bank.  19  Pick.  '  16  Conn.  368. 
564.    See  Merchants'  Bank  v.  Cook,  4 
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towns,  and  organized  for  the  same  purposes,  are  charged 
with  the  same  duties ;  and  therefore  the  court  is  of  opin- 
ion that,  when  judgment  is  recovered  against  them,  the 
individual  inhabitants  are  liable  for  the  satisfaction  of  the 
execution  on  such  judgment,  in  the  same  manner  as  the. in- 
habitants would  be  for  a  similar  judgment  and  execution 
against  the  town.  The  judgment  creditor  has  his  election, 
in  the  first  instance,  to  levy  upon  the  corporate  property, 
or  on  the  property  of  one  or  more  of  the  members."  ^ 

§  277.  Form  and  nature  of  proceedings  against  stockhold- 
ers.— In  many  charters  the  intent  is  obvious  to  impose  an 
absolute  liability  on  the  stockholders.  In  all  such  cases  the 
liability  may  be  enforced  like  other  personal  obligations 
according  to  the  course  of  procedure  in  the  place  where  the 
individual  sought  to  be  charged  is  found.  It  is  not  in  such 
case  a  statutory  remedy,  or  a  liability  based  upon  a  statute, 
and  which  is  confined  in  its  operation  to  the  limits  of  the 
sovereignty  creating  the  corporation,  and  without  extrater- 
ritorial force  and  obligation.  It  is  like  other  obligations 
assumed  in  the  form  prescribed  by  the  laws  of  the  place 
where  made,  and  being  valid  there,  is  enforceable  every- 
where. Its  validity,  interpretation,  and  effect  are  to  be  de- 
termined by  the  lex  loci ;  but  the  remedy  is  governed  by 
the  lex  fori?  Under  a  statute  providing  that  when  the 
whole  capital  of  a  corporation  shall  not  be  paid  in,  and  the 
capital  paid  shall  not  be  sufficient  to  satisfy  the  claims  of 
the  creditors,  each  stockholder  shall  be  bound  to  pay  on 
each  share  held  by  him  the  sum  necessary  to  complete  the 
amount  of  such  share  as  fixed  by  the  charter  of  the  corpo- 
ration, or  such  proportion  of  that  sum  as  shall  be  required 


'  Gaskill  V.  Dudley,  6  Mete.  546,  per  lature,  they  become  residents  of  a  dif- 

Shaw,  C.  J.     Citizens  of  a  town  are  ferent  town.     North  Lebanon  v.  Ar- 

not  individually  liable  for  the  existing  nold,  47  Pa.  St.  488. 

debts  of  the  town  after,  by  a  change  of  °  Lowry  v.  Inman,  46  N.  Y.  119,  per 

its  boundaries  by  an  act  of  the  legis-  Allen,  J. 
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to  satisfy  the  creditors  of  the  corporation ;  no  one  creditor 
can  maintain  an  action  against  an  individual  stockholder, 
for  the  reason  that  the  liability  is  to  the  creditors  generally. 
The  proceeding  must  therefore  be  in  equity,  in  which  all  of 
the  creditors  should  join,  or  one  or  more  should  sue  for 
the  benefit  of  all,  and  all  the  stockholders  be  made  parties 
defendant  unless  it  is  impossible  to  bring  them  all  before 
the  court,  or  some  other  sufficient  cause  is  shown.' 


'  Griffith  V.  Mangam,  42  N.  Y.  Super. 
Cl.  369  ;  S.  C.  73  N.  Y.  611  ;  Coleman 
V.  White,  14  Wis.  700 ;  Umsted  v. 
Buskirk,  17  Ohio  St.  113;  Aspinwallv. 
Torrance,  i  Lansing,  381;  Paine  v. 
Stewart,  33  Conn.  516  ;  State  Savings 
Assoc.  V.  Kellogg,  63  Mo.  540.  See 
Pettibone  v.  McGraw,  6  Mich.  441 ; 
New  England,  etc.,  Bank  v.  Newport 
Steam  Factory,  6  R.  I.  1 54  ;  Matter  of 
HoUister  Bank,  27  N.  Y.  393  ;  Planters' 
Bank  v.  Bivingsville  Cotton  Manf.  Co., 
10  Rich.  95  ;  Crease  v.  Babcock,  10 
Mete.  525 ;  Morgan  v.  N.  Y.  &  Alb. 
R.R.  Co.,  10  Paige  Ch.  290;  Mann  v. 
Pentz,  3  N.  Y.  4:6 ;  Atwood  v.  Agr. 
Bank,  i  R.  I.  376  ;  Bassett  v.  St.  Al- 
bans Hotel  Co.,  47  Vt.  313  ;  Hornor  v. 
Henning,  93  U.  S.  228.  A  stockholder 
whose  liability  is  sought  to  be  enforced, 
has  the  right  to  insist  that  his  co-stock- 
holders shall  be  made  parties  for  the 
purposes  of  a  general  account,  and  to 
enforce  from  them  contribution  in  pro- 
portion to  their  shares  of  stock.  Um- 
sted V.  Buskirk,  supra ;  Mathews  v. 
Albert,  24  Md.  527  ;  Stewart  v.  Lay, 
45  Iowa,  604;  Hadley  v.  Russell,  40 
N.  H.  109.  In  New  Hampshire,  by 
the  act  of  1857,  ch.  1962,  it  was  pro- 
vided that  "  all  legal  proceedings  here- 
after commenced  against  any  individual 
stockholder  in  any  corporation  in  this 
State  for  the  collection  of  a  debt 
against  said  corporation,  shall  be  by  a 
bill  in  chancery  and  not  otherwise." 
By  this  statute  it  was  designed  to  com- 


pel the  creditor  to  make  all  the  stock- 
holders parties  to  his  bill  if  practicable, 
and  not  to  allow  him  to  pursue  his 
remedy  against  any  one  and  collect  his 
whole  debt  from  such  single  stockhold- 
er where  there  were  others  equally  lia- 
ble. Erickson  v.  Nesmith,  46  N.  H. 
371.  In  New  York,  when  the  charter 
of  a  corporation  permits  creditors  to 
sue  stockholders  in  any  court  having 
jurisdiction,  the  liability  of  the  stock- 
holders may  be  enforced  in  equity.  A 
supplemental  bill  may  be  maintained, 
and  the  liability  be  enforced  conjointly 
with  a  suit  against  the  corporation. 
The  remedy  against  the  stockholders 
need  not  await  the  result  of  a  decree 
for  a  distribution  of  the  property  of  the 
corporation.  The  liability  is  several  as 
well  as  joint;  is  for  the  whole  of  the 
debts  and  not  restricted  to  the  amount 
of  stock  owned  by  the  party ;  and  it  is 
absolute  upon  the  return  of  an  execu- 
tion at  law  against  the  corporation  un- 
satisfied. Masters  v.  Rossie  Lead 
Mining  Co.,  3  Sandf.  301.  Where  the 
statute  renders  stockholders,  in  cases 
of  fraudulent  insolvencies,  liable  to  the 
creditors  of  the  corporation  to  the  ex- 
tent of  their  stock,  if  there  be  a  defi- 
ciency in  the  effects  of  the  corporation, 
no  one  of  the  creditors  can  collect  the 
whole  of  his  debt  from  those  who  are 
liable.  The  proceeflings  to  compel  a 
ratable  contribution  to  the  amount  of 
their  several  debts  are  analogous  to 
those  against  the  estate  of  an  insolvent 
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The  intention  of  the  statute  of  Massachusetts  of  1862 
making  stockholders  liable  for  the  debts  of  the  corporation 
incurred  before  the  capital  was  fully  paid  in,  was  to  protect 
third  persons  dealing  with  the  corporation  in  the  faith  that 
its  financial  condition  was  what  it  would  be  with  all  of  its 
capital,  and  its  affairs  managed  according  to  the  require- 
ments of  law.  The  remedy  was  designed  to  enforce  the 
liability  of  stockholders  in  favor  of  outside  parties,  and  not 
to  adjust  the  conflicting  and  complicated  claims  of  stock- 
holders among  themselves  upon  a  final  settlement  of  the 
corporate  affairs.  The  requirement  that  all  stockholders 
must  be  joined  as  defendants,  implied  that  those  who  were 
plaintiffs  were  creditors  only,  and  not  stockholders.*  Un- 
der similar  provisions  in  a  previous  statute  it  was  held  that 
a  creditor  who  was  also  a  stockholder  individually  liable  for 
the  debts  of  the  corporation,  could  not  take  the  property 
of  other  stockholders  equally  so  liable,  but  must  resort  to 
his  bill  in  equity  against  them  for  contribution.  It  was 
said  that  such  a  stockholder  was  not  one  having  a  debt 
against  the  corporation  which,  as  respected  him,  the  other 
stockholders  were  severally  liable  to  pay,  but  that  their 
ultimate  liability  to  him  was  only  to  pay  their  proportionate 
part  of  the  debt.^ 


testator  or  intestate  in  the  hands  of  his  1870,  prohibiting  a  corporation   from 

personal  representative.    But  when  the  transacting  business   until  the  whole 

statute  makes  each  stockholder  per-  amount  of  the  capital  stock  has  been 

sonally  liable  to  every  creditor  for  the  paidinandacertificateofthefactfiledin 

full  amount  of  his  debt  without  refer-  the  office  of  the  secretary  of  state,  does 

ence  to  the  amount  of  stock  held  by  not  prevent  an  action  from  being  main- 

the  stockholders   respectively,   an   in-  tained  and  judgment  rendered  against 

junction  will  not  be  granted  a  stock-  the  corporation  upon  a  debt  contracted 

holder  restraining  all  the  other  credit-  before  the  filing  of  the  certificate  ;  and 

ors   from    proceeding  at   law   against  the  members  of  the  corporation  may 

any  of  the  defendants  in  that  suit.  Jud-  be  sued  in  equity  for  such  a  debt  after 

son  V.  Rossie  Galena  Co.,  9  Paige  Ch.  recovering    against    the    corporation. 

598.  First  Nat.  Bank  v.   Almy,  117  Mass. 

'  Potter  V.  Stevens,  127  Mass.  592.  476.     The  bankruptcy  of  the  corpora- 

'  Thayer  v.  Union  Tool  Co.,  4  Gray,  tion,  and  proof  of  a  claim  against  its 

75.    The  statute  of  Massachusetts  of  estate,  does  not  dissolve  the  corpora- 
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In  Illinois,  under  an  act  providing  that  stockholders 
should  be  individually  liable  to  creditors  of  the  corporation 
to  an  amount  equal  to  the  stock  held  by  them  respectively, 
for  debts  and  contracts  made  by  the  corporation  prior  to 
the  time  when  the  w^hole  capital  stock  was  paid  in,  and  a 
certificate  thereof  filed,  it  was  decided  that  the  liability  was 
cognizable  at  law  on  an  implied  promise.^  In  Georgia,  in 
an  action  against  the  stockholder  of  a  bank  who  was  sub- 
ject to  a  similar  liability,  it  was  held  that  the  creditor  might 
proceed  either  in  equity,  or  at  law,  and  if  at  law  could 
adopt  any  form  of  action  appropriate  to  such  a  case  which 
was  most  convenient  and  advantageous  to  himself.* 

§  278.  Proof  required  to  charge  stockholders  personally. — 
The  principle  that  whoever  enters  into  a  contract  with  a 
de  facto  corporation  is  estopped  from  denying  the  corpo- 
rate existence  or  from  inquiring  into  irregularities  attending 
its  formation  to  defeat  the  contract,  is  applicable  to  stock- 
holders seeking  to  avoid  a  liability  to  creditors  of  the  cor- 
poration.*    Under   a   statute  providing  that  stockholders 


tion,  or  prevent  the  plaintiff  from  re-  necessary  party.  McRae  v.  Locke, 
covering  judgment  against  it  for  so  114  Mass.  96.  In  Iowa,  the  Code  of 
much  of  his  debt  as  remains  unpaid  for  1873,  section  1084,  provides  that  be- 
the  purpose  of  charging  its  officers  and  fore  any  stockholder  can  be  charged 
stockholders.  Chamberlin  v.  Hugue-  with  the  payment  •  of  a  judgment  ren- 
not  Manf.  Co.,  118  Mass.  532.  dered  for  a  corporate  debt,  an  action 
'Culver  v.  Third  Nat.  Bank,  64  111.  5  28.  shall  be  brought  against  him  in  any 
'  Adkins  v.  Thornton,  19  Ga.  325.  stage  of  which  he  may  point  out 
See  Phillips  V.  Therasson,  1 1  Hun,  141 ;  corporate  property  subject  to  levy; 
Glahn  v.  Harris,  73  N.  C.  323 ;  Same  and  upon  his  satisfying  the  court 
V.  Latimer,  lb.  333.  Where  an  action  of  the  existence  of  such  property  by 
at  law  cannot  be  maintained  by  a  affidavit  or  otherwise,  the  cause  may  be 
creditor  of  a  corporation  against  its  continued,  or  execution  against  him 
officers  to  enforce  a  liability  imposed  stayed,  until  the  property  can  be  levied 
by  statute,  the  objection  to  the  form  of  upon  and  sold,  and  the  court  may  sub- 
action  is  not  waived  by  a  submission  sequently  render  judgment  for  any  bal- 
of  the  matter  upon  an  agreed  state-  ance  which  there  may  be  after  dispos- 
ment  of  facts ;  and  the  plaintiff  will  ing  of  the  corporate  property.  Bay- 
not  be  permitted  to  amend  in  the  ap-  liss  v.  Swift,  40  Iowa,  648.  See  Stew- 
pellate  court  by  changing  the  action  to  art  v.  Lay,  45  Id.  604. 
a  suit  in  equity.     The  corporation  is  a        "  Centr.  Agricultural,  etc.,  Assoc,  v. 


424  CORPORATE   LIABILITY    ON    CONTRACTS.  §  278 

should  be  severally  and  individually  liable  to  the  creditors 
of  the  corporation  to  an  amount  equal  to  the  capital  stock 
held  by  them,  it  appeared  that  a  party  originally  subscribed 
for  fifteen  shares  of  the  par  value  of  fifteen  hundred  dollars, 
but  that  at  the  first  meeting  of  the  board  of  directors,  be- 
fore any  debts  had  been  incurred  by  the  corporation,  he 
made  application  to  have  his  subscription  reduced  from 
fifteen  to  ten  shares,  w^hich  was  assented  to.  It  was  held 
that  if  he  was  to  be  deemed  liable  as  a  stockholder  on  the 
ground  of  having  participated  in  the  organization  and  busi- 
ness of  the  company,  knowing  it  was  incurring  debts  for 
the  purchase  of  property  necessary  to  carry  on  the  business 
of  the  company,  he  could  not  be  liable  for  any  greater 
amount  than  the  par  value  of  the  stock  held  by  him,  and 
upon  the  basis  of  which  he  participated  in  the  affairs  and 
business  of  the  company ;  that  the  mere  fact  that  he 
paid  his  subscription  knowing  that  the  whole  capital  stock 
had  not  been  paid  in,  and  that  the  company  was  incurring 
debts,  were  not  such  acts  of  participation  as  to  estop  him 
from  setting  up  as  a  defense  the  partial  subscription  of  the 
capital  stock  ;  that  where  a  stockholder  attended  the  meet- 
ings of  the  corporation  knowing  that  the  whole  capital 
stock  had  not  been  taken,  and  voted  for  the  expenditure  of 
money  for  the  purchase  of  property  and  materials  necessary 
to  carry  on  the  business  of  the  corporation,  he  would  be 
estopped  from  setting  up  as  a  defense  the  fact  that  the 
whole  capital  stock  had  not  been  taken,  but  that  there 
must  have  been  some  act  or  participation  on  his  part,  upon 
the  faith  of  which  debts  were  contracted,  to  estop  him  from 
setting  up  such  a  defense.^  Where,  under  a  statute  provid- 
ing that  the  officers  of  manufacturing  corporations  should 
be  jointly  and  severally  liable  for  its  debts,   the  persons 


Ala.  Gold  Life  Ins.  Co.,  70  Ala.  120;    v.  Aspinwall,  19  N.  Y.  119;  Chubb  v. 
Lehman  v.  Warner,  61  Id.  455  ;  Eaton     Upton,  95  U.  S.  666. 

■  Garling  v.  Baechtel,  41  Md.  305. 
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joined  with  it  as  defendants  were  acting  as  directors  during 
the  whole  period  within  which  the  debts  were  contracted, 
it  was  held  that  they  were  liable  as  such,  notwithstanding 
the  irregularity  or  informality  of  the  meetings  at  which 
they  were  elected,  and  that  a  judgment  against  the  corpora- 
tion was  conclusive  as  to  the  existence  of  the  debt  for 
which  it  was  rendered.^  The  declarations  of  a  member 
that  he  was  individually  liable,  would  not  be  admissible  in 
an  action  against  him  by  the  creditors  of  the  corporation, 
as  he  might  have  mistaken  his  legal  rights.** 

Under  the  statutes  of  New  York,^  requiring  the  entire 
capital  stock  of  moneyed  and  manufacturing  corporations 
organized  under  the  general  laws  for  that  purpose  to  be 
paid  in  money,  and  a  certificate  thereof  to  be  filed  by  the 
trustees,  and  providing  that  stockholders  should  remain  in- 
dividually liable  for  the  corporate  debts,  until  these  con- 
ditions were  complied  with,  subject  only  to  the  exception 
that  the  trustees  of  such  companies  might  in  good  faith 
purchase  property  necessary  for  their  business,  and  issue 
stock  to  the.  amount  of  the  value  thereof  in  payment  there- 
for, and  that  the  holders  of  stock  thus  issued  should  be  ex- 
empt from  Hability  for  the  debts  of  the  corporation,  to 
charge  a  holder  of  stock,  issued  for  the  purchase  of  prop- 
erty, individually  for  the  debts  of  the  company,  two  facts 
must  be  established  :  ist,  that  the  stock  issued  exceeded  in 


'Thayer  v.  New  England  Litho-  contracted  by  the  bank  was  a  debt  of 
graphic  Co.,  108  Mass.  523.  See  Tyng  the  stockholders,  each  suit  against  the 
V.  Clarke,  9  Hun,  269 ;  Hastings  v.  bank  a  suit  against  them,  notice  to  the 
Drew,  ^(>  N.  Y.  9 ;  Miller  v.  White,  50  bank  notice  to  them,  and  the  judgment 
Id.  137,  reversing  59  Barb.  434;  10  conclusive  as  to  them.  Lowry  v.  Par- 
Abb.  Pr.  N.  S.  38s ;  McMahon  v.  Macy,  sons,  52  Ga.  356.  See  Boyd  v.  Hale,  56 
51  Id.  155.  Where  the  charter  of  a  Id.  563;  Dodge  v.  Minnesota  Plastic 
bank  provided  that  the  stockholders  Slate  Roofing  Co.,  16  Minn.  368. 
should  be  liable  for  the  debts  and  lia-  "  Trustees,  etc.,  v.  Flint,  1 3  Mete, 
bilities  of  the  bank,  and  that  a  judg-  539 ;  Reid  v.  Eaton  Manf.  Co.,  40 
ment  against  the  bank  might  be  en-  Ga.  98. 

forced  by  a  levy  on  the  property  of  the  ^  Laws  of  N.  Y.  of  1848,  ch.  40,  and 

stockholders,  it  was  held  that  each  debt  of  1853,  ch.  33. 
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amount  the  value  of  the  property  in  exchange  for  which  it 
was  issued  ;  and  2d,  that  the  trustees  deliberately,  and  with 
knowledge  of  the  real  value  of  the  property,  overvalued  it, 
and  paid  in  stock  for  it  an  amount  which  they  knew  was 
in  excess  of  its  actual  value.  Proof  that  the  property  was 
purchased  and  paid  for  at  an  overvaluation  through  a  mis- 
take or  error  of  judgment  on  the  part  of  the  trustees,  would 
be  insufficient.  It  must  be  shown  that  the  purchase  was 
made  in  bad  faith,  and  to  evade  the  statute.  The  payment 
of  an  amount  for  property  in  excess  of  its  value  deprives 
creditors  and  the  public  of  the  security  contemplated  by  the 
statute,  and  is  a  fraud  upon  them.  The  value  of  the  prop- 
erty may  be  determined,  in  any  action  in  which  the  question 
arises,  upon  the  evidence  having  respect  to  the  circum- 
stances and  the  nature  of  the  property ;  and  the  scienter 
and  guilty  action  of  the  trustees  may  be  proved  either 
directly,  or  be  inferred  from  circumstances.^ 

§  279.  Limitation  of  time  of  action  against  stockholders. — 
A  judgment  against  a  corporation  does  not  itself  operate 
to  prolong  the  time  in  which  an  action  may  be  brought 
against  the  stockholders.^  Under  the  act  of  New  York, 
making  the  stockholders  of  a  plank  road  company  liable 
for  its  debts,  and  providing  that  a  creditor  prosecuting  the 
company  might  include  one  or  more  of  the  stockholders, 
but  in  case  of  recovery  against  the  company  and  the  stock- 
holders no  execution  should  be  levied  on  the  property  of 
the  latter  except  for  such  deficiency  as  might  remain  un- 
satisfied after  the  property  of  the  company  had  been  levied 
on  and  applied  thereto,  it  was  held  that  the  moment  the 
right  of  action  accrued  against  the  company  it  accrued 
against  each  stockholder,  and  unless  the  action  was  com-- 
menced  within  the  time  prescribed  by  the  statute  of  limita- 


'  Douglass  V.  Ireland,  73  N.  Y.  100;     v.  Andrews,  63  Id.  93;  Schenck  v.  An- 
Boynton  v.  Hatch,  47  Id.  225  ;  Boynton     drews,  57  Id.  133. 

"  Stephen  v.  Ware,  45  Cal.  no. 
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tions,  it  was  barred.^  Under  a  statute  providing  that  stock- 
holders should  be  individually  liable  to  the  creditors  of  the 
corporation  to  an  amount  equal  to  the  stock  held  by  them 
respectively  for  all  debts  and  contracts  made  by  the  cor- 
poration, until  the  whole  capital  stock  was  paid  in,  and  a 
certificate  made  and  recorded,  and  that  the  capital  stock 
should  be  all  paid  in  within  two  years,  or  the  corporation 
be  dissolved,  it  was  held  that  the  statute  of  limitations  be- 
gan to  run  from  the  expiration  of  the  twoyears.**  Where 
a  negotiable  promissory  note  payable  on  time  was  given  by 
a  corporation  for  its  indebtedness,  and  when  this  note 
m.atured  it  was  taken  up  by  another  similar  note,  it  was 
held  that  the  date  of  the  latter  note  must  be  regarded  as 
the  time  when  the  indebtedness  accrued,  so  far  as  it  related 
to  the  individual  liability  of  the  stockholders.^ 


'Conklin  v.  Furtnan,  48  N.  Y.  527,        'Phillips  v.  Therasson,  11  Hun,  141. 
Earl,  C,  dissenting.  See  Booth  y.  Campbell,  37  Md.  522. 

»  Milliken  v.  Whitehouse,  49  Me.  527. 
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§  280.  General  liability  of  corporations  for  torts. — The  doc- 
trine that  as  a  corporation  has  no  soul  and  cannot  do  an  act 
involving  moral  qualities,  it  cannot  be  held  responsible  for 
tort,  is  no  longer  maintained  ;  ^  and  it  is  now  deemed  liable 
civiliter,  the  same  as  a  natural  person,  for  the  tortious  acts 
of  its  servants  or  agents  in  the  course  of  their  employment, 


'  Johnson'v.  St.  Louis  Despatch  Co., 
2  Mo.  App.  565.  In  Orr  v.  Bank  of  U. 
S.,  I  Ohio  36,  decided  in  1821,  it  was 
held  that  a  corporation  could  not  be 
sued  for  assault  and  battery;  and  in 
Childs  v.  The  Bank,  17  Mo.  213,  de- 
termined in  1852  that  a  corporate  body 
was  not  liable  for  malicious  prosecu- 


tion. In  Foote  v.  Cincinnati,  9  Ohio  31, 
it  was  held  that  trespass  quare  clausum 
/regit  would  not  lie  against  a  corpora- 
tion, which  doctrine  was  repudiated  in 
Turnpike  Co.  v.  Rutter,  4  Serg.  & 
Rawle,  6,  and  in  McCready  v.  Guardi- 
ans of  the  Poor,  9  Id.  94. 
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committed  by  the  authority  of  the  corporation  express  or 
implied,  whether  such  acts  fall  within  the  designation  of 
forcible,  negligent,  raahcious,  or  fraudulent  torts,  and  with- 
out regard  to  the  form  of  action  by  which  the  appropriate 
remedy  is  sought.^  In  relation  to  corporate  liability  for 
torts  under  ordinary  circumstances  and  apart  from  questions 
of  ultra  vires,  it  makes  no  difference  whether  the  corpora- 
tion is  a  trading  one,  making  profits  out  of  its  undertaking, 


»  Brokaw  v.  N.  J.  R.R.  &  Transp. 
Co.,  32  N.  J.  328;  Fishkill  Savings 
Inst.  V.  Nat.  Bank  of  Fishkill,  80  N.  Y. 
162 ;  Bissell  v.  Mich.  Southern,  etc., 
R.R.  Cos.,  22  Id.  305 ;  N.  Y.  &  New 
Haven  R.R.  Co.  v.  Schuyler,  34  Id.  30 ; 
Mott  V.  Consumers'  Ice  Co.,  73  Id.  543 ; 
U.  S.  v.  Bait.  &  Ohio  R.R.  Co.,  7  Am. 
L.  Reg.  N.  S.  757;  U.  S.  v.  Memphis, 
etc.,  R.R.  Co.,  6  Fed.  Rep.  237 ;  In  re 
Tift,  1 1  Id.  463 ;  State  v.  Bait.  &  Ohio 
R.R.  Co.,  15  W.  Va.  362  ;  Phila.,  etc., 
R.R.  Co.  V.  Derby,  14  How.  468 ;  Same 
V.  Quigley,  21  Id.  202  ;  Bait.  &  Poto- 
mac R.R.  Co.  V.  Fifth  Baptist  Church, 
108  a.  S.  317;  South  &  North  Ala. 
R.R.  V.  Chappell,  61  Ala.  527  ;  Alex- 
ander V.  Relfe,  74  Mo.  495  ;  Boogher  v. 
Life  Assoc,  of  Am.,  75  Id.  319;  Vance 
V.  Erie  R.R.  Co.,  32  N.  J.  (3  Vroom) 
334 ;  Fenton  v.  Wilson  Sewing  Machine 
Co.,  9  Phila.  189;  Hewitt  v.  Swift,  3 
Allen,  420;  Holmes  v.  Wakefield,  12 
Id.  580  ;  Moore  v.  Fitchburg  R.R.  Co., 
4  Gray,  465  ;  Monument  Nat.  Bank  v. 
Globe  Works,  loi  Mass.  59 ;  Ramsden 
v.  Boston  &  Alb.  R.R.  Co.,  104  Id.  117 ; 
Peebles  v.  Patapsco  Guano  Co.,  TJ  N. 
C.  233 ;  Hays  v.  Houston,  etc.,  R.R. 
Co.,  46  Texas,  272  ;  Western  Union 
Tel.  Co.  v.  Eyser,  2  Col.  141 ;  Mer- 
chants' Bank  v.  State  Bank,  10  Wall. 
604 ;  Carman  v.  Steubenville,  etc.,  R.R. 
Co.,  4  Ohio  St.  399 ;  Lyman  v.  White 
River  Bridge  Co.,  2  Aiken  Vt.  255 ; 
First  Baptist  Church  v.  Schenectady, 
etc.,  R.R.  Co.,  5  Barb.  79.  In  an  action 


of  trover  against  a  railroad  company  for 
a  wagon,  it  appeared  that  the  wagon 
being  in  possession  of  M.  and  used  by 
him  with  the  consent  of  the  plaintiff  the 
owner,  the  president  of  the  company 
procured  an  attachment  against  M.  to 
collect  a  note  against  him  for  $100,  and 
gave  the  writ  to  a  constable  to  serve  ; 
that  C,  an  employ^  of  the  company, 
was  directed  by  the  president  to  assist 
the  constable  in  serving  the  writ,  the 
latter  being  told  to  act  under  C.'s  in- 
structions ;  that  a  horse  of  M.  was  at- 
tached and  placed  in  the  company's 
stables,  and  the  same  day  it  was  agreed 
between  C.  and  M.  that  the  company 
should  take  the  horse  at  $50,  and  M. 
give  C.  a  bill  of  sale  of  the  wagon,  who 
was  to  sell  it  to  the  best  advantage,  re- 
tain $50  of  the  proceeds  of  the  sale,  and 
pay  over  the  balance  to  M. ;  that  the 
bill  of  sale  of  the  wagon  was  made,  and 
the  wagon  delivered  to  C,  who  reported 
his  doings  immediately  to  the  president 
of  the  company,  at  the  same  time  pay- 
ing him  $50 ;  that  M.'s  note  was  given 
up  to  C,  the  horse  taken  possession  of 
by  the  company,  and  the  suit  withdrawn 
before  the  return  day  of  the  writ.  It 
was  held  that  the  foregoing  facts  con- 
stituted an  agency  on  C.'s  part,  and  a 
ratification  of  his  acts  by  the  company, 
and  the  plaintiff  was  entitled  to  judg- 
ment against  it  for  the  value  of  the 
wagon  and  his  costs  of  suit.  Dunn  v. 
Hartford  &  Wethersfield  R.R.  Co.,  43 
Conn.  434. 
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or  exists  merely  for  public  purposes.  In  the  latter  case  as 
in  the  former,  it  is  equally  under  obligations  to  all  persons 
with  whom  it  may  come  into  contact,  and  is  bound  so  to 
conduct  its  affairs  as  to  keep  within  its  powers,  and  not  to 
cause  injury  to  others.  Failing  this,  it  is  responsible  for  the 
damages  thereby  resulting.^ 


'  Green's  Brice's  Ultra  Vires,  2d  Am. 
Ed.  331.  See  Cumberland,  etc..  Canal 
Corp.  V.  Portland,  56  Me.  77  ;  Hutch- 
inson V.  Western,  etc.,  R.R.  Co.,  6 
Heisk.  Tenn.  634 ;  Brown  v.  South 
Ken.  Agrl.  Soc,  47  Me.  275.  In  Phila., 
etc.,  R.R.  Co.  V.  Quigley,  21  How., 
Campbell,  J.,  in  delivering  the  opifi- 
ion  of  the  court,  said :  "  With  much 
weariness,  and  after  close  and  exact 
scrutiny  into  the  nature  of  their  consti- 
tutions, have  the  judicial  tribunals  de- 
termined the  legal  relations  which  are 
established  for  corporations  by  their 
governing  bodies  and  agents  with 
natural  persons  with  whom  they  are 
brought  into  contact  or  collision.  The 
result  of  the  cases  is,  that  for  acts  done 
by  the  agents  of  a  corporation,  either 
in  contractu  or  in  delicto,  in  the  course 
of  its  business  and  of  their  employment, 
the  corporation  is  responsible.  At  a 
very  early  period  it  was  decided  in  Great 
Britain,  as  well  as  in  the  United 
States,  that  actions  might  be  main- 
tained against  corporations  for  torts ; 
and  instances  may  be  found  in  the 
judicial  annals  of  both  countries  of 
suits  for  torts  arising  from  the  acts  of 
their  agents  of  nearly  every  variety." 
See  Addison  on  Wrongs,  721,  722.  In 
Nat.  Bank  v.  Graham,  100  U.  S.  699, 
SWAYNE,  J.,  in  delivering  the  opinion, 
said :  "  Corporations  are  liable  for  every 
wrong  they  commit,  and  in  such  cases 
the  doctrine  of  ultra  vires  has  no  appli- 
cation. They  are  also  liable  for  the  acts 
of  their  servants  while  such  servants 
are  engaged  in  the  business  of  their 
principal  in  the  same  manner  and  to 


the  same  extent  that  individuals  are 
liable  under  like  circumstances.  An 
action  may  be  maintained  against  a 
corporation  for  its  malicious  or  negli- 
gent torts,  however  foreign  they  may  be 
to  the  object  of  its  creation,  or  beyond 
its  granted  powers.  It  may  be  sued  for 
assault  and  battery,  for  fraud  and  de- 
ceit, for  false  imprisonment,  for  mali- 
cious prosecution,  for  nuisance,  and  for 
libel.  In  certain  cases  it  may  be  in- 
dicted for  misfeasance  or  nonfeasance 
touching  duties  imposed  upon  it  in 
which  the  public  are  interested.  Its 
offences  may  be  such  as  will  forfeit  its 
existence."  In  State  v.  Morris  &  Essex 
R.R.  Co.,  23  N.  J.  (3  Zab.)  360,  in 
which  an  indictment  against  a  railroad 
company  was  sustained  for  erecting  a 
depot  on  a  public  highway,  Green,  C. 
J.,  in  delivering  the  opinion  of  the  court, 
remarked :  "  It  is  said  that  although  a 
corporation  may  omit  to  perform  acts 
made  obligatory  upon  it  by  law,  and 
thus  be  liable  for  nonfeasance,  yet  from 
its  very  nature  it  cannot  use  force,  and 
therefore  cannot  commit  any  act  involv- 
ing force  and  which  must  be  charged 
to  have  been  committed  vi  et  artnis. 
This  argument  rests  entirely  upon  the 
disability  of  a  corporation  to  commit 
any  act  of  trespass  or  positive  wrong, 
and  applies  to  its  capacity  to  commit 
civil  as  well  as  criminal  injuries.  It  is 
the  very  argument  by  which  it  was 
sought  to  be  established  that  no  action 
for  a  trespass  or  tort  would  lie  against 
a  corporation.  But  it  has  been  well 
said  that  if  a  corporation  has  itself  no 
hands  with  which  to  strike,  it  may  em- 
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The  fact  that  an  incorporated  road  and  bridge  company 
was  by  a  subsequent  act  of  the  legislature  permitted  to  form 
itself  into  two  distinct  companies,  one  designated  a  turnpike 
road  company,  and  the  other  a  bridge  company,  was  held 
not  to  exonerate  the  road  company  from  the  penalties  im- 
posed by  the  original  act,  it  being  manifest  that  the  legisla- 
ture did  not  intend  to  relieve  it  from  liability.  Nor  does  an 
act  permitting  a  turnpike  road  company  to  abandon  a  part 
of  its  road,  discharge  the  company  from  a  penalty  incurred 
in  reference  to  the  abandoned  part. previous  to  the  act.' 

When  corporations  are  not  included  in  the  terms  of  a 
statute,  they  are  not  liable  to  the  penalty  imposed  by  it  on 
the  owner,  agent,  or  superintendent  of  any  manufacturing 
establishment  for  employing  knowingly  children  under  the 
age  of  twelve  years  in  laboring  more  than  ten  hours  a  day 
in  such  establishment.  As  the  offence  consists  in  knowingly 
employing,  etc.,  contrary  to  the  provisions  of  the  act,  such 
knowledge  could  not  in  ordinary  cases  be  brought  home  to 
the  corporation  as  such,  though  it  might  be  shown  with 
reference  to  the  agent  or  superintendent.*' 

A  telegraph  company,  for  the  purpose  of  liability,  is  as 
much  the  agent  of  him  who  receives,  as  of  him  who  sends 
the  message  ;  and  even  if  a  telegraph  company  were  con- 
sidered only  as  the  agent  of  the  sender  of  the  message,  the 
company  would  be  liable  to  third  persons  as  a  wrong-doer 
for  any  misfeasance  in  the  execution  of  the  duties  confided 
to  it,  the  same  -as  an  individual.^ 

A  corporate  body  cannot  commit  a  felony  by  any  posi- 


ploy  the  hands  of  others ;  and  it  is  now  pass  vi  et  armis  to  personal  property, 

perfectly  well  settled,  contrary  to  the  and  in   ejectment.     So   a  corporation 

ancient  authorities,  that  a  corporation  may  be  guilty  of  a  disseizin,  or  even  of 

is  liable  civiliter  for  all  torts  committed  an  assault  and  false  imprisonment." 

by  its  servants  by  authority  of  the  cor-  '  Kane  v.  People,  8  Wend.  203. 

poration  express  or  implied.    Thus  it  is  ^  Brunson    v.   Monson,   etc.,    Manf. 

liable  in  trover  or  in  case  for  indirect  Co.,  9  Mete.  562. 

injuries  resulting  from  tortious  acts,  in  '  N.  Y.,.  etc.,  Tel.  Co.  v.  Dryburg,  35 

trespass  quare  clausum  f regit,  or  tres-  Pa.  St.  298. 
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tive  or  afifirmative  act,  or,  as  a  corporation,  incite  others  to 
do  so.  If  it  were  otherwise,  the  innocent  dissenting  minority- 
would  become  equally  amenable  to  punishment  with  the 
guilty  majority.  Hence  when  a  crime  is  committed  under 
color  of  corporate  authority,  the  individuals  engaged  in  the 
transaction,  and  not  the  corporation,  should  be  indicted.^ 

§  281.  Libel. — It  is  now  well  settled  that  a  corporation 
aggregate  may  compose  and  publish  a  libel  and  become 
amenable  to  an  action  for  damages  by  the  person  of  and 
concerning  whom  the  words  were  composed  and  published. 
The  argument  against  the  possible  existence  of  a  cause  of 
action  of  this  kind  is :  first,  that  the  corporation  is  a  mere 
legal  entity  incapable  of  malice,  which  is  an  essential  ele- 
ment of  libel ;  and  second,  that  a  libel  composed  and  pub- 
lished by  the  representative  agents  of  a  corporation  is  an 
act  ultra  vires,  and,  therefore,  cannot  become  a  cause  of 
action  against  the  corporation.  But  the  directors  are 
deemed  to  be  the  mind  and  soul  of  the  corporate  entity, 
and  what  they  may  do  as  the  representatives  of  the  corpo- 
ration, the  corporation  itself  must  be  deemed  to  do,  and 
the  motives  and  intentions  of  the  directors  are  to  be  im- 
puted to  the  corporation  itself.  Where,  therefore,  they  do 
an  injury  to  another,  even  though  it  necessarily  involves  in 
its  commission  a  malicious  intent,  the  corporation  must  be 
deemed  by  imputation  to  be  guilty  of  the  wrong  and  an- 
swerable for  it  as  an  individual  would  be  in  such  case.*     In 


I  See  Slate  v.  Gt.  Works  Milling,  etc.,  C.  J.,  in  State  v.  Morris  &  Essex  R.R. 

Co.,  20  Me.  41 ;  State  v.  Ohio  &  Miss.  Co.,    supra.      See    Cunaberland,   etc., 

R.R.  Co.,   23  Ind.  362.     "  There  are  Canal  Corp.  v.  Portland,  56  Me.  77 ; 

crimes  (perjury,  for  example),  of  which  Androscoggin    Water    Power    Co.   v. 

a  corporation  in  the  nature  of  things  Bethel,  etc.,  Mill  Co.,  64  Id.  441. 
cannot    be    guilty.     There   are  other        ''  Maynard   v.  Fireman's  Fund  Ins. 

crimes,   as  treason    and    murder,   for  Co.,  34  Cal.  48;  Vinas  v.  Merchants' 

which  the  punishment  imposed  by  law  Mu.  Ins.  Co.,  27  La.  Ann.  367  ;  South- 

cannot  be  inflicted  upon  a  corporation,  ern  Express  Co.  v.   Fitzner,  59  Miss. 

Nor  can  they  be  liable  for  any  crime  of  581 ;  Payne  v.  Western,  etc.,  R.R.  Co., 

which  a  corrupt  intent  or  malus  ani-  13  Lea  Tenn.  507. 
mus'\%  an  essential  ingredient,"  Green, 
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England,  in  an  action  against  a  railroad  company  for  a  libel 
transmitted  by  telegraph,  Lord  Campbell,  in  delivering 
the  judgment  of  the  court,  said :  "  The  demurrer  to  the 
declaration  in  this  case  can  only  be  supported  on  the 
ground  that  the  action  will  not  lie  without  proof  of  ex- 
press malice  as  contradistinguished  from  legal  malice. 
But  if  we  yield  to  the  authorities  which  say  that  in  an 
action  for  defamation  malice  must  be  alleged  (notwith- 
standing authorities  to  the  contrary),  this  allegation  may 
be  proved  by  showing  that  the  publication  of  a  libel  took 
place  by  order  of  the  defendants,  and  was  therefore  wrong- 
ful, although  the  defendants  had  no  ill-will  to  the  plaintiffs 
and  did  not  mean  to  injure  them.  Therefore,  the  ground 
on  which  it  is  contended  that  an  action  for  a  libel  cannot 
possibly  be  maintained  against  a  corporation  aggregate  fails. 
But  considering  that  an  action  of  tort  or  of  trespass  will 
lie  against  a  corporation  aggregate,  and  that  an  indictment 
may  be  preferred  against  a  corporation  aggregate,  both  for 
commission  and  omission,  to  be  followed  up  by  fine,  al- 
though not  by  imprisonment,  there  may  be  great  difficulty 
in  saying  that  under  certain  circumstances  express  malice 
may  not  be  imputed  to  and  proved  against  a  corporation."^ 
It  was  said  in  a  late  case  in  New  Jersey  that  "  Not  only 
does  common  sense  scout  the  proposition  that  while  a  nat- 
ural person  is  liable  to  damages  for  libel,  an  artificial  person 
composed  of  several  natural  persons  is  not,  but  has  legal 
license  and  immunity  to  libel  as  and  whom  it  will,  but  it  is 
a  familiar  principle  that  a  corporation  is  liable  for  the  tor- 
tious acts  of  its  servants."*  In  Minnesota,  in  an  action  for 
libel,  the  court  said:  "Theoretically,  a  corporation  is  per- 
haps incapable  of  passion.     I  say  '  perhaps,'  because  upon 


'  Whitfield  V.  Southeastern  R.R.  Co.,  s.  C.  43  N.  J.  488.    See  Johnson  v.  St. 

EU.  Bl.  &  Ell.  115.  Louis  Despatch  Co.,  2  Mo.  App.  565  ; 

2  Evening  Journal  Assoc,  v.  McDer-  Van    Aernam   v.    McCune,   32    Hun, 

mott,  44  N.  J.  430;  43  Am.  R.  392;  316. 
VOL.  II.— 28 
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an  analysis  of  the  construction  and  practical  operation  of 
these  bodies,  the  theory  becomes  invested  with  consider- 
able doubt.  That  they  should  possess  that  attribute  in  law 
in  order  to  harmonize  their  obligations  and  liabilities  with 
those  of  individuals  prosecuting  the  same  enterprises,  there 

is  not  only  no  doubt,  but  an  imperative  necessity 

In  everything  they  do,  although  exercising  themselves 
through  agents  and  oflficers,  they  act  with  as  much  design  and 
intelligence  as  an  individual.  Take,  for  example,  the  case  of  a 
corporation  established  for  the  publication  of  a  newspaper. 
The  members  of  this  body  become  hostile  to  a  citizen  and 
determine  to  injure  him.  They  assemble  in  their  corporate 
capacity  and  resolve  to  circulate  an  infamous  libel  concern- 
ing him.  One  member  pens  it  and  the  rest  approve.  The 
ensuing  morning  it  is  read  by  thousands,  and  a  citizen,  who 
was  the  day  before  above  suspicion,  stands  before  the  com- 
munity branded  with  crime  and  infamy.  The  position  that 
this  corporation,  being  a  purely  intellectual  and  ideal  ex- 
istence, is  incapable  of  malice,  because  malice  is  an  emotion 
of  the  heart,  a  passion,  is  too  refined  a  fiction  for  tolerance 
in  the  practical  affairs  of  life  at  the  present  day."^  In 
Phila.,  etc.,  R.R.  Co.  v.  Quigley,^  which  was  an  action 
against  a  corporation  for  libel,  Campbell,  J.,  in  delivering 
the  opinion  of  the  court,  said  :  "  The  defendants  contend 
that  they  are  not  liable  to  be  sued  in  this  action  ;  that  theirs 
is  a  railroad  corporation  with  defined  and  limited  faculties 
and  powers  and  having  only  such  incidental  authority  as  is 
necessary  to  the  full  exercise  of  the  faculties  and  powers 
granted  by  their  charter ;  that,  being  a  mere  legal  entity, 
they  are  incapable  of  malice,  and  that  malice  is  a  necessary 
ingredient  in  a  libel ;  that  this  action  should  have  been  in- 
stituted against  the  natural  persons  who  were  concerned  in 


'  Aldrich  V.   Press  Printing  Co.,  9    New  Orleans  Printing,  etc.,  Co.,  29  La. 
Minn.    133.      See   Hewitt  v.    Pioneer    Ann.  134. 
Press  Co.,  23  Minn.   178 ;  Hawkins  v.        "21  How.  202. 
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the  publication  of  the  libel.  To  support  this  argument,  we 
should  be  required  to  concede  that  a  corporate  body  could 
only  act  within  the  limits  and  according  to  the  faculties  de- 
termined by  the  act  of  incorporation,  and,  therefore,  that 
no  crime  or  offence  can  be  imputed  to  it.  That,  although 
illegal  acts  might  be  committed  for  the  benefit  or  within 
the  service  of  the  corporation,  and  to  accomplish  objects 
for  which  it  was  created  by  the  direction  of  their  dominant 
body,  that  such  acts  not  being  contemplated  by  the  charter 
must  be  ref-erred  to  the  rational  and  sensible  agents  who 
performed  them,  and  the  whole  responsibility  must  be  lim- 
ited to  those  agents,  and  we  should  be  forced,  as  a  legiti- 
mate consequence;  to  conclude  that  no  action  ex  delicto  or 
indictment  will  lie  against  a  corporation  for  any  misfeas- 
ance. But  this  conclusion  would  be  entirely  inconsistent 
with    the  legislation  and  jurisprudence  of  the    States  of 

the     Union    relative    to    these    artificial    persons 

The  result  of  the  cases  is,  that  for  acts  done  by  the  agents 
of  a  corporation,  either  in  contractu  or  in  delicto,  in  the 
course  of  its  business,  and  of  their  employment,  the  corpo- 
ration is  responsible  as  an  individual  is  responsible  under 
similar  circumstances.  At  a  very  early  period  it  was  de- 
cided in  Great  Britain  as  well  as  in  the  United  States  that 
actions  might  be  maintained  against  corporations  for  torts, 
and  instances  may  be  found  in  the  judicial  annals  of  both 
countries  of  suits  for  torts  arising  from  the  acts  of  their 
agents  of  nearly  every  variety." 

A  newspaper,  among  other  items  of  intelligence,  con- 
tained the  following:  "  We  would  observe  to  those  inter- 
ested that  we  see  no  reason  why  the  Shoe  &  Leather  Bank 
may  not  at  any  time  be  closed  up  by  an  injunction.  After 
promising  to  quote  the  Merchants'  Bank  at  Trenton,  I  was 
informed  that  legal  proceedings  against  the  Shoe  &  Leather 
Bank  were  already  under  advisement."  It  was  held  that  as 
these  words  were  calculated  to  impair  the  credit  and  affect 
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the  standing  of  the  bank,  they  were  actionable  per  se  with- 
out the  necessity  of  proving  special  damage,  the  same  as  if 
spoken  or  written  of  an  individual.^  In  an  action  for  libel, 
evidence  that  the  defendant  had,  before  publishing  the 
charge,  seen  it  published  in  different  newspapers,  is  compe- 
tent in  mitigation  of  damages.*  Where,  when  a  libellous 
publication  was  discovered  by  ttie  editor  of  a  paper,  he 
caused  it  to  be  omitted  from  the  subsequent  editions,  vol- 
untarily made  a  retraction  in  the  next  day's  issue,  and  there 
was  no  proof  of  prejudice  against  the  plaintiff,  or  of  any 
intention  to  wound  his  feelings  or  injure  his  good  name  or 
reputation,  but  it  was  a  hasty,  inconsiderate,  and  improper 
publication,  false  and  defamatory  in  its  details,  which  the 
editor  at  once  appreciated  and  sought  to  remedy,  it  was 
held  that  the  refusal  of  the  judge  to  instruct  the  jury  that 
the  defendant  was  not  liable  for  actual  malice,  was  erro- 
neous, and  that  there  must  be  a  new  trial.^  This  decision 
was,  however,  afterward  reversed  on  the  ground  that  the 
falsity  of  the  libel  was  sufficient  evidence  of  malice  ;  and 
such  malice  was  imputable  to  the  corporation  because  the 
publication  was  in  law  its  own  act,  performed  by  its  ser- 
vants in  the  business  it  was  created  to  carry  on,  and  not  by 
any  wilful  departure  from  such  business  for  the  private  and 
individual   purposes  of    the  servants.*     In  Detroit  Daily 

'  Shoe  &  Leather  Bank  v.  Thomp-  is  a  question  of  fact  which  must  be 
son,  23  How.  Pr.  253  ;  18  Abb.  Pr.  413.  passed  upon  before  the  liability  can  be 
See  Knickerbocker  Life  Ins.  Co.  v.  Ec-  adjudged.  The  penalty  follows  an  act- 
clesine,  34  N.  Y.  Supr.  Ct.  76  ;  42  How.  ual,  and  not  a  constructive  falsehood, — 
Pr.  201  ;  Brennan  v.  Tracy,  2  Mo.  App.  one  known  and  understood  to  be  such, 
540;  Metropolitan  Saloon,  etc.,  Co.  v.  and  not  possibly  believed  to  be  other- 
Hawkins,  4  Hurl.  &  Norm.  87.  To  wise.  Bonnell  v.  Griswold,  89  N.  Y. 
charge  the  trustees  of  a  manufacturing  122;  Pier  v.  Hanmore,  86  Id.  95; 
company  with  the  penalty  imposed  by  Schwinger  v.  Raymond,  83  Id.  192  ;  38 
fhe  statute  of  New  York  of  1848,  ch.  Am.  R.  415. 

40,  sec.  15,  for  signing  a  false  report        '^  Hewitt  v.   Pioneer  Press   Co.,  23 

knowing  it   to  be  false,  some  fact  or  Minn.  178. 

circumstance  must  be  shown  indicating        '  Samuels  v.  Evening  Mail  Assoc,  9 

that  it  was  made  in  bad  faith,  wilfully,  Hun,  288,  Davis,  P.  J.,  dissenting, 
or  for  some  fraudulent  purpose,  and  not        *  75  N.  Y.  604. 
ignorantly  or  inadvertently ;  and  this 
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Post  Co.  V.  McArthur/  Campbell,  J.,  in  delivering  the 
opinion  of  the  court,  said  that  "  The  employment  of  com- 
petent editors,  the  supervision  by  proper  persons  of  all  that 
is  to  be  inserted,  and  the  establishment  and  habitual  en-- 
forcement  of  such  rules  as  would  properly  exclude  im- 
proper items,  would  reduce  the  blameworthiness  of  a  pub- 
lisher to  a  minimum  for  any  libel  inserted  without  his 
privity  or  approval,  and  should  confine  his  liability  to  such 
damages  as  include  no  redress  for  wounded  feeling  beyond 
what  is  inevitable  from  the  nature  of  the  libel.  And  no 
amount  of  express  malice  in  his  employes  should  aggravate 
damages  against  him,  when  he  has  thus  purged  himself 
from  active  blame.  If,  on  the  other  hand,  it  should  appear 
from  the  frequent  recurrence  of  similar  libels,  or  from 
other  proof  tending  to  show  a  want  of  solicitude  for  the 
proper  conduct  of  his  paper,  that  the  publisher  was  reckless 
of  consequences,  then  he  would  be  hable  to  increased  dam- 
ages, simply  because  by  his  own  fault  he  had  deserved  them. 
By  such  recklessness  he  encourages  fault  or  carelessness  in 
his  agents,  and  becomes  in  a  manner  in  complicity  with 
their  misconduct." 

Previous  or  subsequent  publications  are  admissible  in 
evidence  for  the  purpose  of  showing  the  animus  of  the 
publication  complained  of,  and  it  therefore  makes  no  dif- 
ference that  the  previous  publication  is  one  on  which,  by 
reason  of  the  bar  of  the  statute  of  limitations,  no  action 
can  be  maintained  ;  but  if  the  previous  or  subsequent  pub- 
lication be  privileged,  it  will  be  no  proof  of  malice,  and 
consequently  be  entitled  to  no  weight.* 


'  i6  Mich.  447.  publication  of  an  apology  set  forth  in 

'  Evening  Journal  Assoc,  v.  McDer-  the  plea,  it  was  held  that  the  plaintiff 

mott,  44  N.  J.   430  ;  43  Am.  R.  392 ;  might  prove  other  libels  by  the  defend- 

S.  C.  43  N.  J.  488.    In  Barrett  v.  Long,  ant  concerning  the  plaintiff,  some  of 

3  House  of  Lords  Cas.  395,  in  an  action  them  more  than  six  years  before  the 

for  libel  in  which  there  was  a  plea  un-  publication  complained  of,  in  order  to 

der  the  statute  of  6  and  7  Vict.,  ch.  96,  show  malice.    The  court  said:  "We 

denying  actual  malice,  and  stating  the  are  all  of  opinion  that  under  such  a 
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§  282.  Malicious  prosecution.^ — Where  the  officers  of  a  cor- 
poration acting  by  its  authority  institute  criminal  proceed- 
ings, it  is  subject  to  the  same  liabilities  and  responsibilities 
as  would  be  incurred  by  an  individual  who  commenced  and 
carried  on  such  a  prosecution  ;  and  if  instituted  without 
probable  cause  and  maliciously,  it  will  subject  itself  to  an 
action  for  malicious  prosecution.^     In  Goodspeed  v.  East 


plea,  the  publication  of  previous  libels 
on  the  plaintiff  by  the  defendant  is  ad- 
missible evidence  to  show  that  the  de- 
fendant wrote  the  libel  in  question  with 
actual  malice  against  the  plaintiff.  A 
long  practice  of  libelling  the  plaintiff 
may  show  in  the  most  satisfactory  man- 
ner that  the  defendant  was  actuated  by 
mahce  in  the  particular  publication, 
and  that  it  did  not  take  place  through 
carelessness  or-  inadvertence ;  and  the 
more  the  evidence  approaches  to  the 
proof  of  a  systematic  practice,  the 
more  convincing  it  is.  The  circum- 
stance that  the  other  libels  are  more  or 
less  frequent,  or  more  or  less  remote 
from  the  time  of  the  publication  of  that 
in  question,  merely  affects  the  weight 
and  not  the  admissibility  of  the  evi- 
dence." 

'  Copley  V.  Grover  &  Baker  Sewing 
Machine  Co.,  2  Woods,  494  ;  Ricord  v. 
Cent.  Pacific  R.R.  Co.,  15  Nevada, 
167  ;  Vance  v.  Erie  R.R.  Co.,  32  N.  J. 
(3Vroom)334;  Fenton  v.  Wilson  Sew- 
ing Machine  Co.,  9  Phila.  189';  Reed  v. 
Home  Savings  Bank,  130  Mass.  443  ; 
Stewart  v.  Sonneborn,  98  U.  S.  187 ; 
Ripley  v.  McBarron,  125  Mass.  272 ; 
Stone  V.  Crocker,  24  Pick.  81  ;  Iron  Mt. 
Bank  v.  Mercantile  Bank,  4  Mo.  App. 
505;  Morton  v.  Metrop.  Life  Ins.  Co., 
34  Hun,  366  ;  Williams  v.  Planters'  Ins. 
Co.,  57  Miss.  759;  Carter  v.  Howe 
Machine  Co.,  51  Md.  290;  34  Am.  R. 
311  ;  Wheless  v.  Second  Nat.  Bank,  1 
Baxter  Tenn.  469;  Jeffersonville  R.R. 
Co.  v.  Rogers,  28  Ind.  7  ;  Mitchell  v. 


Jenkins,  5  B.  &  Ad.  588  ;  S.  C.  2  Nev. 
&  Man.  301  ;  Walker  v.  Southeastern 
R.R.  Co.,  L.  R.  S,  C.  P.  640.  It  was 
stated  by  the  Supreme  Court  of  Ala- 
bama that  if  the  distinction  between 
acts  injurious  in  their  effects  and  for 
which  the  actor  is  liable  without  regard 
to  the  motive  which  prompted  them, 
and  conduct  the  character  of  which 
depends  upon  the  motive,  and  which 
apart  from  such  motive  cannot  be  made 
the  ground  of  legal  responsibility,  is 
well  taken,  it  would  follow  that  if  a 
corporation  as  such  is  incapable  of 
malice,  it  is  not  hable  to  be  sued  for 
a  malicious  prosecution.  Owsley  v. 
Montgomery  &  West  Point  R.R.  Co., 
37  Ala.  560.  But  the  court  in  a  sub- 
sequent case  said  that  the  same  reasons 
that  render  a  corporation  responsible 
for  any  tort  committed  by  its  agents,  if 
we  do  not  resort  to  the  technicality 
that  it  is  incapable  of  motive,  will  ren- 
der it  liable  for  a  malicious  prosecution. 
Jordan  v.  Ala.  Gt.  Southern  R.R.  Co., 
74  Ala.  85.  It  was  held  not  very  long 
since  in  Missouri,  that  a  railroad  cor- 
poration was  not  liable  for  a  malicious 
prosecution  instituted  by  its  agents 
against  an  individual  for  a  crime  com- 
mitted against  the  laws  of  the  State, 
without  showing  that  power  was  given 
to  the  corporation  to  engage  in  such 
prosecutions,  or  that  it  came  within  the 
scope  of  its  general  powers  or  pur- 
poses. "It  is  stated  in  the  petition," 
said  the  court,  "  that  the  corporation 
caused  the  plaintiff  to  be  arrested,  and 
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Haddam  Bank/  it  was  held  that  an  action  on  the  case  for 
malicious  prosecution  might  be  maintained  against  a  corpo- 
ration. The  defendant  claimed  that  the  remedy  for  the  in- 
jury should  be  sought  against  the  directors,  or  the  individu- 


that  it  was  within  the  scope  of  the 
power  of  the  agents.  But  it  must  be 
recollected  that  the  stockholders  of  a 
corporation  only  constitute  their  di- 
rectors and  other  officers  their  agents 
in  their  corporate  capacity  to  bind 
them  in  such  matters  as  come  within 
the  objects  of  their  incorporation,  and 
within  the  powers  granted  by  their 
charter.  When  they  act  wholly  out- 
side of  these  objects  and  powers  the 
corporation  is  not  bound.  It  is  cer- 
tainly not  within  any  usual  objects  or 
powers  of  a  railroad  company  to  prose- 
cute criminally  offenders  against  the 
criminal  laws  of  the  State,  and  it  is  not 
pretended  that  any  such  power  was 
ever  specially  conferred  on  the  defend- 
ant in  this  case. "  Adams,  J.,  dissent- 
ing, said  :  "  It  must  be  conceded  that 
railroad  companies  are  created  and  car- 
ried on  mainly  for  the  profits  in  money 
to  be  derived  from  them.  They  have 
the  undoubted  right  to  protect  them- 
selves in  the  enjoyment  of  their  moneys 
and  property.  That  they  may  maintain 
civil  actions  for  the  robbery  of  their 
treasury,  or  for  the  destruction  of  their 
property  by  incendiaries  or  others,  there 
can  be  no  dispute.  But  where  such 
robbers  and  incendiaries  are  wholly  in- 
solvent, have  they  no  authority  to  re- 
sort to  the  criminal  laws  for  the  pro- 
tection of  their  property  ?  May  they 
not  cause  such  persons  as  threaten  to 
destroy  their  property  to  be  arrested 
and  compelled  to  give  security  for  their 
good  behavior  ?  It  would  seem  to  be 
manifestly  just,  and  within  the  scope  of 
their  corporate  power,  to  allow  them  to 
use  all  means  known  to  the  laws  to 
protect  themselves  from  threatened 
danger.      If   they    can    thus   protect 


themselves  in  advance,  why  cannot 
they  use  their  own  means  to  bring 
criminals  to  justice  who  have  robbed 
them  or  burned  up  or  destroyed  their 
property  ?  Must  an  outlaw  be  suffered 
to  go  free  who  has  burned  their  depots, 
cars,  and  bridges,  simply  because  he  is 
insolvent,  and  a  civil  action  would  be 
unavailing.?  In  my  opinion  it  is  not 
only  within  the  scope  of  their  authority, 
but  it  would  be  their  imperative  duty 
to  use  their  means  in  the  prosecution 
of  such  offenders.  If  that  be  conced- 
ed, and  they  should  be  guilty  of  insti- 
tuting through  the  malice  of  their  offi- 
cials a  wholly  groundless  prosecution, 
they  ought  to  be  liable  to  the  party  in- 
jured in  an  action  for  such  malicious 
prosecution."  In  the  foregoing  case 
it  was  alleged  that  the  chief  secretary 
and  treasurer  of  the  corporation  mali- 
ciously caused  the  plaintiff,  who  was  a 
clerk  in  charge  of  the  funds  of  the  cor- 
poration, to  be  arrested  and  imprisoned 
for  embezzlement.  Gillett  v.  Missouri 
Valley  R.R.  Co.,  55  Mo.  315,  overruled 
in  Boogher  v.  Life  Assoc,  75  Id.  319  ; 
42  Am.  R.  413.  A  clerk  in  the  service 
of  a  railroad  company  whose  duty  it  is 
to  issue  tickets  to  passengers  and  re- 
ceive the  money  and  keep  it  in  a  till 
under  his  charge,  has  no  implied  au- 
thority from  the  company  to  give  into 
custody  a  person  whom  he  suspects  has 
attempted  to  rob  the  till  after  the  at- 
tempt has  ceased ;  such  arrest  not  be- 
ing necessary  for  the  protection  of  the 
company's  property.  The  company  is 
not,  therefore,  liable  for  such  act  of  the 
clerk.  Allen  v.  London  &  South  West- 
em  R.R.  Co.,  L.  R.  6,  Q.  B.  65. 
'  32  Conn.  530. 
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als,  whoever  they  were,  by  whose  agency  the  malicious 
action  was  brought,  and  not  against  the  corporation  ;  that 
a  corporation,  from  its  very  nature,  could  not  entertain 
malice,  and  no  presumption  could  arise  from  the  relation  of 
the  directors  to  the  corporation  that  the  action  was  author- 
ized by  it.  The  court  said  :  "  The  objection  to  the  remedy 
of  the  plaintiff  against  the  bank  in  its  corporate  capacity  is 
not  60  much  that  as  a  corporation  it  cannot  be  made  re- 
sponsible for  torts  committed  by  its  directors,  as  that  it 
cannot  be  subjected  for  that  species  of  tort  which  essential- 
ly consists  in  motive  and  intention.  The  claim  is,  that  as  a 
corporation  is  ideal  only,  it  cannot  act  from  malice,  and 
therefore  cannot  commence  and  prosecute  a  malicious  or 
vexatious  suit.  This  syllogism  or  reasoning  might  have 
been  very  satisfactory  to  the  schoolmen  of  former  days ; 
more  so,  we  think,  than  to  the  jurist  who  seeks  to  discover 
a  reasonable  and  appropriate  remedy  for  every  wrong.  To 
say  that  corporations  cannot  have  motives  and  act  from 
motives,  is  to  deny  the  evidence  of  ourselves,  when  we  see 
them  thus  acting  and  effecting  thereby  results  of  the  great- 
est importance  every  day.  And  if  they  can  have  any  motive, 
they  can  have  a  bad  one  ;  they  can  intend  to  do  evil  as  well 
as  good.  If  the  act  done  is  a  corporate  one,  so  must  the 
motive  and  intention  be.  In  the  present  case,  to  say  that 
the  vexatious  suit,  as  it  is  called,  was  instituted,  prosecuted, 
and  subsequently  sanctioned  by  the  bank  in  the  usual  modes 
of  its  action,  and  still  to  claim  that,  although  the  acts  were 
those  of  the  bank,  the  intention  was  only  that  of  the  in-, 
dividual  directors,  is  a  distinction  too  refined,  we  think,  for 
practical  application."  ^ 

In  Edwards  v.  Midland  R.R.  Co.,*  the  plaintiff  had  been 
arrested  by  a  detective  in  the  employment  of  a  railroad 


■Ellsworth    and    Hinman,  JJ.,    Baker  Sewing  Machine  Co.,  2  Woods, 
dissenting.     See  Copley  v.  Grover  &    494. 

'  6  Q.  B.  Div.  287. 
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company,  on  a  charge  of  theft,  which  charge  had  been  dis- 
missed ;  and  the  question  arose  whether  an  action  for 
malicious  prosecution  could  be  maintained  against  a  cor- 
poration. The  court,  in  holding  the  affirmative,  said : 
"  The  malice,  in  order  to  found  such  an  action,  need  not 
be  express  malice,  but  it  may  be  implied  from  the  wrong- 
ful action  without  just  cause  or  excuse.  Now,  it  is  a 
maxim  that  a  corporation  has  no  mind,  no  mens  rea,  there- 
fore they  cannot  be  guilty  of  malice  ;  can  they,  therefore, 
escape  the  consequences  of  an  action  which,  in  the  case  of 
an  ordinary  person,  would  be  held  to  imply  malice  ?  Mr. 
Hill  suggests  to  me  the  case  of  partners  who  would  be  in- 
dividually liable  for  an  action  maliciously  instituted  by  the 
partnership,  and  the  subsequent  incorporation  of  the  part- 
nership into  a  company ;  can  it  be  said  that  the  company, 
consisting  of  the  same  persons  as  before,  is  not  to  be  made 
liable  for  the  same  wrongful  action  ?  It  would  be  strange 
if  it  were  so,  though  I  must  not  forget  that  the  individuals 
who  directed  such  a  wrongful  action  on  the  part  of  the 
company  would  be  personally  liable."^ 


'  The  court,  in  continuation  of  its  re-  corporation  of  the  city  of  London  for 
marks,  said  that  "  those  who  deny  that  maliciously  publishing  a  libel,  and 
the  company  can  be  made  liable,  rely  though  that  decision  is  not  of  the 
principally  on  Baron  Alderson's  judg-  greatest  weight,  being  affected  no  doubt 
ment  in  Stevens  v.  Midland  Counties  by  political  as  well  as  legal  considera- 
R.R.  Co.,  10  Ex.  352,  where  he  held  tions,  still  it  was  assented  to  by  Chief 
that  in  order  to  support  such  an  action,  Justice  Saunders,  an  able  and  ex- 
it must  be  shown  that  the  defendant  perienced  judge.  In  Yarborough  v. 
was  actuated  by  a  motive  in  his  mind.  Bank  of  England,  i6  East.  6,  Lord 
and  that  a  corporation  has  no  mind.  Ellenborough  referred  to  an  earlier 
The  two  other  judges,  Barons  Platt  case  of  Argent  v.  Dean  and  Chapter  of 
and  Martin,  did  not  agree  with  Baron  St.  Paul,  16  East.  7,  note  a.,  and  said 
Alderson's  reasons,  but  decided  in  that  the  instances  of  actions  against 
the  company's  favor  on  other  grounds,  corporations  for  false  returns  to  writs 
Has  Baron  Alderson's  opinion,  which  of  mandamus  must  be  numberless. 
in  that  case  stands  alone,  been  followed  Again,  in  Whitfield  v.  Southeastern 
by  other  judges.'  In  Rex  v.  City  of  R.R.  Co.,  E.  B.  &  E.  121,  Lord  Camp- 
London,  which  is  cited  in  a  note  to  bell  says  that  '  the  ground  on  which 
Whitfield  V.  Southeastern  R.R.  Co.,  it  is  contended  that  an  action  for  a 
E.  B.  &  E.  122,  it  w£is  held  on  demur-  libel  cannot  possibly  be  maintained 
rer  that  an  action  would  lie  against  the  against  a  corporation  aggregate  fails, 
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§283.  Misrepresentations  of  agent.  —  Misrepresentations 
made  by  the  agents  of  a  corporation  which  form  a  founda- 
tion for  a  contract  between  the  corporation  and  a  third 
person,  will  entitle  the  latter  to  avoid  the  contract,  and  the 
corporation  must  take  upon  itself  the  consequences  of  the 
misrepresentations.^  The  principal  is  liable  for  the  false 
representations  of  the  agent  made  in  and  about  the  matter 
for  which  he  was  appointed  agent,  not  on  the  ground  of 
express  authority  given  to  the  agent  to  make  the  statement, 
but  on  the  ground  that,  as  to  the  particular  matter  for 
which  the  agent  is  appointed,  he  stands  in  the  place  of  the 
principal,  and  whatever  he  does  or  says  in  and  about  that 
matter,  is  the  act  and  declaration  of  the  principal.^ 


and  considering  that  an  action  of  tort 
and  trespass  will  lie  against  a  corpo- 
ration aggregate,  and  that  an  indict- 
ment may  be  preferred  against  a  corpo- 
ration aggregate  both  for  commission 
and  omission,  to  be  followed  up  by  fine, 
though  not  by  imprisonment,  there 
may  be  great  difficulty  in  saying  that, 
under  certain  circumstances,  express 
malice  may  not  be  imputed  to  and 
proved  against  a  corporation.'  In 
Green  v.  London  Genl.  Omnibus  Co., 
7  C.  B.  N.  S.  290,  301,  it  was  held  that 
a  corporation  aggregate  may  be  liable 
to  an  action  for  intentional  acts  of 
misfeasance  by  its  servants,  provided 
they  are  sufficiently  connected  with  the 
scope  and  object  of  its  incorporation. 
There  Chief  Justice  Erle  says :  '  The 
ground  of  the  demurrer  is,  that  the 
declaration  charges  a  wilful  and  in- 
tentional wrong,  and  that  the  defend- 
ants being  a  corporation,  cannot  be 
guilty  of  such  a  wrong,  and  therefore 
the  action  will  not  lie.'  In  the  case 
before  me  it  is  similarly  argued  that  a 
corporation  cannot  act  maliciously  or 
intentionally,  because  malice  and  inten- 
tion imply  mind.  Chief  Justice  Erle 
continues  :  '  The  doctrine  relied  on  that 


a  corporation  having  no  soul  cannot 
be  actuated  by  a  malicious  intention, 
is  more  quaint  than  substantial.'  In 
other  words,  the  ratio  decidendi  of 
Baron  Alderson  was  in  this  case  dis- 
regarded, and  as  his  decision  has  not 
been  followed  in  English  courts,  I  am 
at  liberty  to  decide  in  confonnity  with 
the  later  decisions,  and  I  hold,  there- 
fore, that  the  action  will  lie  in  this 
case." 

'  Henderson  v.  Lacon,  L.  R.  5,  Eq. 
249 ;  Johnston  v.  S.  W.  R.R.  Bank,  3 
Strobh.  Eq.  263  ;  Tome  v.  Parkersburg 
Branch  R.R.  Co.,  39  Md.  36  ;  People's 
Bank  v.  Kurtz,  99  Pa.  St.  344 ;  Moores 
V.  Nat.  Bank  of  Piqua,  1 1 1  U.  S.  1 56 ; 
Lamm  v.  Port  Deposit  Homestead 
Assoc.,.49  Md.  233  ;  Bank  of  Greens- 
boro v.  Clapp,  76  N.  C.  482  ;  Waldo  v. 
Chicago  R.R.  Co.,  14  Wis.  575 ;  First 
Nat.  Bank  v.  Hurford,  29  Iowa,  579. 
See  Wright's  Appeal,  99  Pa.  St.  425  ; 
Mt.  Holly  Paper  Co.'s  Appeal,  lb.  513; 
West  St.  Louis  Savings  Bank  v.  Shaw- 
nee County  Bank,  95  U.  S.  557  ;  S.  C.  3 
Dillon,  403 ;  Custar  v.  Titusville  Gas  & 
Water  Co,  63  Pa.  St.  381. 

'  Sharp  V.  Mayor,  etc.,  of  N.  Y.,  40 
Barb.  256 ;  Nicol's  Case,  3  De  Gex  & 
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At  common  law,  the  incidents  attaching  to  the  appoint- 
ment of  an  agent  are  not  more  restricted  when  it  is  made 
by  a  corporation,  than  when  the  appointment  is  made  by 
an  individual.  Where  a  corporation  has  power  to  do  some 
act,  and,  as  incident  to  that  act,  to  render  itself  liable  for 
representations  made  in  and  about  the  doing  of  it,  it  can 
appoint  an  agent  to  do  the  act ;  and  from  the  mere  fact  of 
such  appointment,  the  same  powers  will  flow  to  the  agent 
as  if  he  had  been  appointed  by  an  individual,  provided  the 
powers  so  flowing  could  have  been  exercised  by  the  corpo- 
ration. All  deceit,  misrepresentation,  falsehood,  fraud  in 
the  course  of  business,  by  which  a  person  is  cheated  by  the 
agent,  is  the  act  of  the  corporation,  and  it  may  be  held  liable 
therefor  in  damages.^  Where  an  agent,  engaged  for  the 
purpose  of  obtaining  subscriptions  to  a  project  for  organ- 
izing a  joint  stock  company  in  relation  to  real  estate,  mis- 
represents the  location  and  quality  of  the  land,  and  thereby 
induces  parties  to  enter  into  contracts  of  purchase,  the  prin- 
cipal is  responsible. **  A  railroad  company  which  seeks  the 
fruits  of  oppressive  and  improper  acts  on  the  part  of  its 
president  and  manager,  is  affected  through  him  with  the 
vice  of  his  conduct.^ 

A  defense  to  a  contract  on  the  ground  that  it  was  ob- 
tained through  fraud,  is  not  the  same  with  that  which  sets 


J.  385  ;  Covington  v.  Covington,  10  Co.,  77  N.  C.  233.  Persons  dealing 
Bush.  69.  When  a  person  is  appointed  with  corporations  must  take  notice  of 
by  the  president  and  secretary  of  an  whatever  is  contained  in  the  law  of 
insurance  company,  to  make  contracts  their  organization,  and  must  be  pre- 
of  insurance  in  behalf  of  the  company,  sumed  to  be  informed  as  to  the  re- 
it  is  within  the  scope  of  his  authority  strictions  or  conditions  annexed  to  the 
to  answer  inquiries  concerning  the  con-  grant  of  power  by  the  law  by  which 
dition  and  property  of  the  corporation,  the  corporation  is  authorized  to  act. 
and  its  ability  to  fulfil  its  contracts  Silliman  v.  Fredericksburg,  etc.,  R.R. 
with  those  who  are  about  to  accept  Co.,  27  Gratt.  119;  Pearce  v.  Madison 
policies,  and  the  company  is  bound  by  &  Ind.  R.R.  Co.,  2  How.  441  ;  Zabriskie 
his  representations.  Fogg  v.  Griffin,  2  v.  Cleveland  R.R.  Co.,  23  Id.  381. 
Allen,  I.  .  "Sandford  v.  Handy,  23  Wend.  260. 
'  Scofield  Rolling  Mill  Co.  v.  State,  '  Union  Pacific  R.R.  Co.  v.  Durant, 
54  Ga.  635  ;  Peebles  v.  Patapsco  Guano  3  Dillon,  343. 
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up  that  the  contract  was  rescinded.  "  The  former  admits 
the  existence  of  the  contract,  but  seeks  to  avoid  it  in  whole 
or  in  part  by  proof  of  facts  to  which  the  law  gives  efficacy, 
according  to  their  legal  effect  on  the  rights  of  the  parties. 
But  it  does  not  necessarily  defeat  the  action,  or  prevent  a 
party  who  relies  on  the  contract  from  maintaining  his  action 
and  recovering  such  damages  as  he  may  prove  he  has  sus- 
tained. But  it  is  otherwise  where  the  defense  rests  on  a 
rescission  of  the  contract.  In  such  case  the  issue  is  that 
the  contract  has  ceased  to  have  any  legal  existence,  not  by 
reason  of  fraud  or  falsity  in  its  inception  only,  but  by  rea- 
son of  such  fraud  and  falsity  in  connection  with  other  and 
distinct  acts  in  pais  by  which  it  has  been  terminated.  If 
this  defense  is  established,  the  action  on  the  contract  can- 
not be  maintained."  ^ 

§  284.  Nuisance. — An  action  may  be  maintained  against 
a  private  corporation  for  damages  resulting  from  an  al- 
leged nuisance,  caused  by  the  erection  of  the  buildings  and 
operating  the  works  of  the  corporation,  whereby  the  atmos- 
phere is  impregnated  with  deleterious  and  offensive  odors, 
and  the  water  with  unpalatable  tastes,  notwithstanding  the 
works  are  lawful  and  useful,  erected  on  land  purchased  of 
plaintiff,  he  knowing  the  purpose  for  which  it  was  acquired, 
and  licensed  by  the  public  authorities.^  A  railroad  com- 
pany which  permits  a  horse  killed  by  its  locomotive  to  re- 
main on  the  side  of  the  track  so  near  a  dwelling-house  as  to 
render  its  occupancy  unwholesome,  is  guilty  of  a  nuisance, 
for  which  the  company  is  liable  to  an  action  by  the  person 
in  the  possession  of  the  house  for  damages.'^  An  action 
may  be  maintained  against  a  railroad  company  to  recover 
damages  for  the  disturbance  of  the  plaintiff's  enjoyment  of 


'  Fogg  V.  Griffin,  supra,  per  BiGE-        ^  El]is  v.  Kansas,  etc.,  R.R.  Co.,  63 
LOW,  C.  J.  Mo.  131. 

*  Terre  Haute  Gas  Co.  v.  Teel,  20 
Ind.  131. 
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premises  owned  and  occupied  by  him,  caused  by  the  negli- 
gent, careless,  and  improper  manner  in  which  the  company 
keep  a  cattle-pen  near  plaintiff's  premises,  by  which  noxious 
and  poisonous  smells  and  stenches  are  generated  to  plain- 
tiff's great  discomfort  and  inconvenience,  rendering  his 
premises  unwholesome  and  uninhabitable  ;  but  not  for  an- 
noyances caused  by  the  shouting  and  noises  made  by  men 
in  charge  of  stock  placed  in  the  pen,  who  are  not  agents  of 
the  company,  or  in  a  position  to  be  controlled  by  it.  If 
the  damages  recovered  "are  for  the  deterioration  in  the  value 
of  the  plaintiff's  property,  such  recovery  will  be  a  bar  to 
any  further  prosecution  for  the  same  cause.  But  if  they 
are  for  annoyance  merely,  and  for  rendering  the  air  un- 
wholesome, a  similar  recovery  may  be  had  at  every  term  of 
the  court  during  the  continuance  of  the  nuisance.*  In  an 
action  on  the  case  for  a  nuisance,  by  a  religious  society 
against  a  railroad  company,  the  complaint  alleged  that  the 
defendant,  by  ringing  its  bells,  blowing  off  steam,  and  other 
noises  in  the  neighborhood  of  the  plaintiffs'  meeting-house 
on  Sunday  during  the  period  of  public  worship,  so  annoyed 
and  molested  the  congregation  worshipping  there,  as  great- 
ly to  depreciate  the  value  of  the  house,  and  to  render 
the  same  an  entirely  unfit  place  for  religious  worship.  It 
was  held  that  the  plaintiffs  were  entitled  to  recover.^ 
Where  a  railroad  company,  for  the  purpose  of  construct- 
ing its  works,  erected  a  mill  for  grinding  mortar  on  its 
land,  within  a  few  feet  of  the  plaintiff's  place  of  business, 
who  complained  of  the  injury  and  annoyance  occasioned 
by  the  noise  and  vibration,  an  injunction  was  granted,  the 
mortar-mill  not  being  indispensable  to  the  construction  of 
the  line.^ 

An  incorporated  canal  company  may  be   indicted   for 

1  111.  Cent.  R.R.  Co.  v.  Grabill,  50        ^  Fenwick  v.  East  London  R.R.  Co., 

III.  241.  L.  R.  20,  Eq.  544.    See  Cent.  Bridge 

°  First  Baptist  Church  v.  Schenectady  Co.  v.  Lowell,  4  Gray,  474. 
&  Troy  R.R.  Co.,  5  Barb.  79. 
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maintaining  the  tow-path  in  so  careless,  unskilful,  and  un- 
lawful a  manner  that  the  water  from  the  canal  escapes 
through  the  lock  or  walls,  and  forms  pools  or  ponds  of 
stagnant  water  producing  miasma  or  miasmatic  vapors,  cor- 
rupting and  rendering  the  air  unwholesome,  to  the  nuisance 
and  injury  of  the  public,  and  producing  disease  among  the 
inhabitants  of  the  neighborhood.^ 

In  Massachusetts,  upon  the  indictment  of  a  corporation 
for  a  nuisance  in  erecting  and  maintaining  a  bridge  across 
a  navigable  river,  and  thereby  obstructing  the  navigation, 
the  Supreme  Court,  in  replying  to  the  argument  on  the  part 
of  the  defense  that  the  indictment  could  not  be  maintained, 
said:  "There  zre  dicta  in  some  of  the  early  cases  which 
sanction  the  broad  doctrine,  and  it  has  been  thence  copied 
into  text  writers,  and  adopted  in  its  full  extent  in  a  few 
modern  decisions.  But  if  it  ever  had  any  foundation,  it 
had  its  origin   at  a  time  when  corporations  were  few  in 


'  Delaware  Division  Canal  Co.  v. 
Com.,  60  Pa.  St.  367.  See  State  v. 
Ohio  &  Miss.  R.R.  Co.,  23  Ind.  363. 
In  Maine  a  corporation  was  indicted 
for  a  nuisance  in  the  erection  of  a  dam 
across  the  Penobscot  River,  which  ob- 
structed the  use  of  the  river  as  a  pub- 
lic highway  for  the  purposes  of  naviga- 
tion. A  verdict  of  guilty  having  been 
rendered,  the  Supreme  Court,  on  ap- 
peal, said  :  "  A  corporation  is  created 
by  law  for  certain  beneficial  purposes. 
It  can  neither  commit  a  crime  or  mis- 
demeanor, or  incite  others  to  do  so,  as 
a  corporation.  While  assembled  at  a 
corporate  meeting  a  majority  may,  by 
a  vote  entered  upon  their  records,  re- 
quire an  agent  to  conTmit  a  battery ;  but 
if  he  does  so,  it  cannot  be  regarded  as 
a  corporate  act  for  which  the  corpora- 
tion can  be  indicted.  It  would  be  step- 
ping aside  altogether  from  their  cor- 
porate powers.  If  indictable  as  a  cor- 
poration for  an  offence  thus  incited  by 
them,  the  innocent  dissenting  minority 


becomes  equally  amenable  to  punish- 
ment with  the  guilty  majority.  Such 
only  as  take  part  in  the  measure  should 
be  prosecuted  as  individuals,  either  as 
principals  or  aiding  and  abetting,  or 
procuring  an  offence  to  be  committed, 
according  to  its  character  or  magnitude. 
It  is  a  doctrine  then  in  conformity  to 
the  demands  of  justice,  and  a  proper 
distinction  between  the  innocent  and 
guilty,  that  when  a  crime  or  misde- 
meanor is  committed  under  color  of 
corporate  authority,  the  individuals  act- 
ing in  the  business,  and  not  the  cor- 
poration,   should    be    indicted 

The  corporation  here  attempted  to  be 
charged,  has  violated  no  duty  imposed 
upon  it  by  statute.  Whatever  has  been 
done  was  by  the  hand  or  procurement 
of  individuals.  They  may  be  indicted 
and  punished  and  the  nuisance  abated." 
State  V.  Gt.  Works  Milling  &  Manf. 
Co.,  20  Me.  41.  See  Cumberland  v. 
Portland,  56  Id.  jy. 
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number,  and  limited  in  their  powers  and  in  the  purposes 
for  which  they  were  created.  Experience  has  shown  the 
necessity  of  essentially  modifying  it ;  and  the  tendency  of 
the  more  recent  cases  in  courts  of  the  highest  authority  has 
been  to  extend  the  apphcation  of  all  legal  remedies  to  cor- 
porations, and  assimilate  them  as  far  as  possible  in  their 
legal  duties  and  responsibilities  to  individuals.  To  a  cer- 
tain extent  the  rule  contended  for  is  founded  in  good  sense 
and  sound  principle.  Corporations  cannot  be  indicted  for 
offences  which  derive  their  criminality  from  evil  intention, 
or  which  consist  of  a  violation  of  those  social  duties  which 
appertain  to  men  and  subjects.  They  cannot  be  guilty  of 
treason  or  felony  ;  perjury,  or  offences  against  the  person. 
But  beyond  this  there  is  no  good  reason  for  their  exemp- 
tion from  the  consequences  of  unlawful  and  wrongful  acts 
committed  by  their  agents  in  pursuance  of  authority  de- 
rived from  them.  Such  a  rule  would  in  many  cases  pre- 
clude all  adequate  remedy,  and  render  reparation  for  an  in- 
jury committed  by  a  corporation  impossible  ;  because  it 
would  leave  the  only  means  of  redress  to  be  sought  against 
irresponsible  servants  instead  of  against  those  who  truly 
committed  the  wrongful  act  by  commanding  it  to  be  done. 
There  is  no  principle  of  law  which  would  thus  furnish  im- 
munity to  a  corporation.  If  they  commit  a  trespass  on 
private  property,  or  obstruct  a  way  to  the  special  injury 
and  damage  of  an  individual,  no  one  can  doubt  their 
liability  therefor.  In  like  manner  and  for  the  same  reason, 
if  they  do  similar  acts  to  the  inconvenience  and  annoyance 
of  the  public,  they  are  responsible  in  the  form  and  mode 
appropriate  to  the  prosecution  and  punishment  of  such 
offences."' 

'  Com.  V.   Proprs.  of  New  Bedford  Counties  R.R.  v.  Broom,  6  Exch.  314 ; 

Bridge,  2  Gray,  339.    See  Maund  v.  State  v.  Morris  &  Essex  R.R.  Co.,  23 

Monmouthshire  Canal,  4  Man.  &  Gr.  N.  J.  (3  Zab.)  360.    In  the  latter  case, 

452 ;   5  Scott  N.  R.  457  ;  Reg.  v.  Gt.  Green,  Ch.  J.,  remarked  of  the  anony- 

North.of  Eng.  R.R.,  9  Id.  315 ;  Eastern  mous  case  reported  in  12- Mod.  559,  in 
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If  the  charter  of  a  corporation  authorizes  it  to  build  a 
dam  on  its  own  land  upon  a  river  which  is  a  highway,  it  is 
protected  from  an  indictment  for  a  nuisance  in  obstructing 
the  river ;  but  if  the  corporation  in  doing  this  overflows  a 
party's  land,  it  is  liable  to  an  action  therefor.^     On  the  in- 


which  it  is  reported  that  Chief  Justice 
Holt  decided  that  a  corporation  was 
not  indictable,  but  that  the  particular 
members  of  it  were  ;  that  it  might  well 
be  doubted  whether  this  was  not  one 
of  those  cases  which  extorted  from 
Lord  Holt  the  bitter  complaint  of  his 
reporters,  that  the  stuff  which  they  pub- 
lished would  make  posterity  think  ill  of 
his  understanding  and  that  of  his 
brethren  on  the  bench  ;  that  aside  from 
the  apocryphal  character  of  the  report, 
it  was  hardly  credible  that  so  learned 
and  accurate  a  judge  as  Lord  Holt 
should  have  laid  down  the  broad  propo- 
sition imputed  to  him  by  the  reporter ; 
for  it  was  certain  that  while  he  was 
Chief  Justice  of  the  King's  Bench 
there  were  cases  before  that  court 
of  indictments  against  quasi  corpora- 
tions for  neglect  to  repair  roads  and 
bridges.  In  Rex  v.  Mayor  of  Liver- 
pool, 3  East.  86,  a  corporation  having 
been  indicted  by  its  corporate  name  for 
the  non-repair  of  a  highway,  though 
the  indictment  was  held  defective,  no 
objection  was  made  as  to  the  liability 
of  a  corporation  to  be  indicted.  In 
Rex  V.  Mayor,  etc.,  of  Stratford-on- 
Avon,  14  East.  348,  the  corporation 
being  indicted  by  its  corporate  name 
for  the  non-repair  of  a  bridge,  and 
found  guilty,  the  verdict  was  sustained, 
and  no  question  raised  as  to  the  general 
liability  of  a  corporation  to  an  indict- 
ment for  a  breach  of  duty  cast  upon  it 
by  law.  In  Reg.  v.  Birmingham  & 
Gloucester  R.R.  Co.,  3  Ad.  &  E.  N.  S. 
223,  where  the  company  was  indicted 
for  disobedience  to  an  order  of  justices 
to  construct  certain  arches  to  connect 
land  which  had  been  severed  by  the 


railroad,  the  counsel  of  the  company 
relied  chiefly  upon  the  circumstance 
that  the  indictment  was  found  at  the 
Quarter  Sessions,  where  the  company 
could  not  appear  and  take  its  trial  even 
if  so  disposed,  as  a  corporation  could 
only  appear  by  attorney,  and  its  ap- 
pearance at  the  Sessions  must  be  in 
person.  It  was  held,  however,  that 
there  was  no  weight  in  this  objection  ' 
that  although  it  might  impose  some 
difficulty  upon  the  prosecutor  and 
render  his  proceeding  more  circuitous, 
as  he  would  be  obliged  to  remove  the 
indictment  by  certiorari,  yet  the  lia- 
bility of  the  corporation  was  not  af- 
fected. Neglect  tA  keep  in  repair  high- 
ways is  a  violation  of  a  public  duty,  and 
is  punishable  by  indictment  at  common 
law.  Generally  the  obligation  to  make 
as  well  as  to  repair  the  roads  belongs 
to  the  county  or  town.  In  England  it 
sometimes  rests  upon  individuals  by 
reason  of  tenure,  or  prescription,  or  act 
of  Parliament.  In  the  latter  case  such 
individuals  are  indictable  for  failure  to 
discharge  the  public  duty.  Woolrych 
on  V^ays,  Ch.  9  ;  2  Williams  Saunders, 
158.  See  Com.  v.  Trustees,  7  B.  Mon. 
38;  Bragg  v.  City  of  Bangor,  51  Me. 
532 ;  State  v.  Dover,  46  N.  H.  452.  In 
New  York,  the  provisions  of  the  act  for 
notice  to  the  directors  of  a  plank  road 
company,  and  a  penalty  for  not  repair- 
ing, were  held  not  to  supersede  the 
common  law  remedy  by  indictment. 
Tump.  R.  Co.  V.  People,  1 5  Wend.  267  ; 
Waterford,  etc..  Tump.  R.Co.  v.  People, 
9  Barb.  i6i  ;  Syracuse  &  Tully  Plank 
R.  Co.  v.  People,  66  Id.  25. 

'  Hooksett  v.  Amoskeag  Manf.  Co., 
44  N.   H.    105;     Eastman    y.    same, 
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dictment  of  a  gas  company  for  obstructing  a  public  high- 
way, it  was  admitted  by  the  defendant  that  it  had  no  statu- 
tory power  to  create  obstructions  or  lay  down  pipes  for 
private  supply.  The  question  was  confined  to  the  acts  of 
the  company  in  laying  down  bricks  and  earth  and  digging 
trenches,  in  one  instance  across  the  street,  and  in  an- 
other across  the  sidewalk  of  the  street,  for  the  purpose 
of  extending  service  pipes  to  private  houses,  from  the 
m.ains.  These  service  pipes  had  been  laid  down  by  the 
company  at  the  request  and  under  the  direction  of  the 
owners  of  houses  carefully  and  without  creating  any  unr 
necessary  nuisance.  It  was  not  disputed  that  the  highway 
was  obstructed  so  as  to  create  an  indictable  nuisance,  unless 
the  company  was  justified  in  committing  the  acts  com- 
plained of  in  the  exercise  of  the  right  of  each  householder 
to  make  such  slight  temporary  obstructions  on  a  highway 
or  footway  as  might  be  necessarily  incidental  to  the  enjoy- 
ment of  his  property  ;  such,  for  example,  as  the  obstruction 
caused  in  using  common  coal-holes  in  the  pavements,  the 
unloading  of  carts,  the  putting  up  boards  for  repairing,  and 
other  similar  temporary  obstructions.  It  was  held  that  the 
case  did  not  fall  within  any  of  the  exceptions  to  the  gen- 
eral law  as  to  the  obstruction  of  highways.^ 

Railroad  companies  are  liable  to  indictment  for  obstruct- 


ibid.  143.  A  charter  of  a  plank  road  company,  it  was  held  that  if  the  com- 
and  ferry  company  which  authorizes  the  pany  erred  in  carrying  out  the  instruc- 
company  to  drive  piles  and  erect  cer-  tions  of  the  court,  it  was  not  liable  to 
tain  works  in  a  navigable  stream  neces-  an  attachment  for  contempt,  but  that 
sary  for  its  road  and  ferry,  and  pro-  if  the  works  were  found  to  be  a 
vides  that  the  free  and  uninterrupted  nuisance  they  would  be  abated.  New- 
navigation  of  vessels  in  the  river  shall  ark  Plank  Road,  etc.,  Co.  v.  Elmer,  i 
not  thereby  be  prevented  in  any  man-  Stockt.  754. 

ner  whatever  by  the  company,  is  to  be  '  Reg.  v.  Longton  Gas  Co.,  2  Ell.  & 

construed  strictly.    Where  a  decree  of  Ell,  651 ;  105  Eng.  Com.  L.  651.    See 

court  enjoined  the  company  from  con-  Reg.  v.  Gt.  North,  of  Eng.  R.R.  Co.,  58 

structing  its  works  on  the  river  in  a  Com.  L.  314;  Del.  Canal  Co.  v.  Com., 

manner  set  forth,  but  left  the  mode  of  60  Pa.  St.  367  ;  State  v.  Vt.  Cent.  R.R. 

construction  to  the  judgment  of  the  Co.,  27  Vt.  103. 
VOL.  II.— 29 
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ing  a  highway.  In  making  its  road  across  a  public  high- 
way, it  must  be  done,  if  possible,  without  any  inconvenience 
to  the  public.  If  a  bridge  or  substituted  road  is  necessary, 
it  must  be  made  in  a  reasonable  time,  and  cannot  be  delayed 
until  the  railroad  is  completed.^  A  legislative  grant  author- 
izing a  railroad  company  to  enter  upon,  take,  and  appro- 
priate to  its  own  use,  on  making  just  compensation 
therefor,  such  land  as  it  may  require  for  the  use  of  its  rail- 
road, and  to  cross  all  intervening  waters  and  streams, 
exempts  the  company  from  liability,  as  respects  the  public, 
to  indictment  for  a  nuisance,  or  otherwise ;  but  it  leaves 
rights  of  property  unaffected. 

In  an  action  against  a  railroad  company  for  damages 
caused  the  plaintiff  in  the  construction  of  its  road  across 
his  land,  the  following  instruction  of  the  court  was  held 
proper  :  That  if  the  jury  found  from  the  evidence  that  the 
plaintiff  gave  the  company  the  right  of  way,  or  permission 
to  build  its  road  over  his  land  at  a  certain  place,  such  right 
of  way  would  not  authorize  the  company  to  build  its  road 
anywhere  else  over  his  land ;  but  if  the  company  built  the 
road  elsewhere  with  the  knowledge  of  the  plaintiff,  and 
without  any  objection  from  him,  the  plaintiff  stating  to  the 
agents  of  the  company  that  he  would  make  it  pay  for  the 
land,  the  company  would  not  be  a  wrong-doer,  but  would 
have  the  right  to  construct  its  road-bed  in  the  usual 
manner  by  throwing  up  and  raising  the  ground,  and  cutting 
ditches  along  the  side  to  keep  the  water  from  the  track ; 
that  if  they  found  that  the  company  made  its  road-bed  and 
ditches  with  reasonable  skill,  and  the  plaintiff  was  thereby 
incidentally  injured  by  the  flow  of  surface  water  on  his 


'  Louisville  &  Nashville  R.R.  Co.  v.  part  of  the  judgment  that  it  be  abated 

State,  3  Head.  Tenn.  523 ;  Com.  v.  Vt.,  at  the  expense  of  the  wrong-doer.    The 

etc.,  R.R.  Co.,  4  Gray,  22.   At  common  court  might  defer  sentence  in  order  to 

law,  when  a  nuisance  was  an  obstruc-  afford  an  opportunity  to   remove   the 

tion  to  the  use  of  a  highway,  or  was  obstruction,  and  if  this  was  done,  im- 

dangerous  to  life  or  health,  it  was  a  pose  a  nominal  fine. 
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land,  he  could  not  recover  therefor ;  but  that  if,  in  the  con- 
struction of  the  road-bed  and  ditch,  the  company  diverted 
the  water  of  a  stream  or  watercourse  from  its  usual  channel, 
and  caused  it  to  flow  on  the  plaintiff's  land,  thereby  render- 
ing it  less  useful  for  cultivation,  the  verdict  should  be  for 
the  plaintiff.^ 

§  285.  Injury  from  improper  interference  with  highway  or 
street. — A  railroad  company,  under  the  provisions  of  a  gen- 
eral act  or  charter  which  does  not  change  or  affect  rights 
of  property,  must  cross,  intersect,  or  run  along  streams  and 
highways,  or  other  roads,  at  its  peril.  If  it  alters  or  affects 
the  stream  or  road,  it  must  restore  it  to  its  former  condi- 
tion, so  that  the  rights  of  third  persons  be  in  no  way 
affected  injuriously  by  such  change,  or  it  will  be  responsible 
in  damages  for  the  injury  sustained  from  such  omission.* 
A  mill  stood  on  a  narrow  strip  of  land,  between  a  river 
on  one  side  and  a  high  bluff  or  hill  on  the  other.  A 
township  road  started  at  the  mill,  and,  after  running  along, 
the  narrow  strip  for  some  fifteen  or  twenty  rods,  left  the 
valley  and  passed  into  the  open  country.  Side  by  side  with 
this  township  road  was  a  railroad,  elevated  a  few  feet  above 
it,  and  passing  the  mill  at  a  distance  of  about  thirty  feet 
from  its  door.  There  was  no  room  for"  another  road  be- 
tween the  township  road  and  the  river,  and  along  this  road 
teams  and  horses  must  pass  to  and  from  the  mill ;  a  pre- 
cipitous bank  and  the  river  being  on  one  side,  and  the  rail- 
road on  the  other.  In  the  opinion  of  the  witnesses,  this  pre- 
sented a  case  of  such  peril  and  inconvenience  in  frightening 
teams  and  horses,  as  to  compel  them  and  others  to  carry 
their  grain  to  be  ground  to  other  mills.    It  was  held  that  if 


'  Hosher  v.  Kansas  City,  etc.,  R.R.  '  Robinson  v.  N.  Y.  &  Erie  R.R.  Co., 

Co.,  60  Mo.  329.    See  McCormick  v.  27  Barb.  512;  Chicago,  Rock  Island  & 

same,  57  Mo.  433 ;  Imler  v.  Springfield,  Pacific  R.R.  Co.  v.  Moffitt,  75  111.  524  ; 

55  Id.   119;  Jones  v.  Hannovan,  lb.  Miss.  Cent.  R.R.   Co.  v.   Mason,  51 

462;    Munkers  v.   Kansas  City,   etc..  Miss.  234;  Fletcher  v.  Auburn,  etc., 

R.R.  Co.,  60  Id.  33.  R.R.  Co.,  25  Wend.  462. 
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this  State  of  things  resulted  as  an  immediate  and  direct 
consequence  of  the  taking,  of  the  plaintiff's  property  on 
which  to  build  the  railroad,  and  if  the  fear  and  danger  were 
reasonable,  and  prevented  people  from  going  to  the  mill, 
the  depreciation  in  the  value  of  the  property  was  a  ground 
for  maintaining  an  action  against  the  company  for  dam- 
ages.^ 

A  town  in  its  corporate  capacity  has  such  an  interest  in 
the  preservation  and  protection  of  the  privileges  of  the 
town  as  renders  it  proper  for  it  to  apply  to  a  court  of 
equity  to  prevent  and  restrain  a  railroad  company  from 
laying  a  railroad  longitudinally  on  and  along  an  existing 
highway;  and  the  court  will  appoint  commissioners  to 
examine  and  report  whether,  under  the  grant  to  the  com- 
pany, it  was,  by  fair  and  reasonable  intendment,  necessary 
to  construct  its  road  in  the  place  and  manner  complained  of.* 

The  owners  of  lots  on  a  street  take  their  title  subject  to 
the  appropriation  of  the  street  to  such  public  uses  promo- 
tive of  commerce  and  business  as  the  general  good  of  the 
city  or  town  may  require.  This  public  right  is  limited  only 
to  the  extent  that  the  appropriation  must  not  be  incom- 
patible with  the  ends  for  which  the  street  was  established. 


'  Western  Pa.  R.R.  Co.  v.  Hill,  56  of  the  company  in  the  city.     The  com- 

Pa.  St.  460.     A  railroad  company  was  mon   council  subsequently  passed   an 

empowered  to  make  its  road  from  some  ordinance  which  declared  that  no  vehi- 

point  within  a  city  to  be  approved  by  cle  should  be  propelled  by  steam  on  a 

the  common  council.     Also  to  place  on  specified  part  of  the  track  of  the  rail- 

the  railroad  "  machines,  wagons,  vehi-  road  within  the  corporate  limits,  under 

cles,  carriages,  and  teams  of  any  de-  a  penalty  named.     It  was  held  that  the 

scription  whatever  which  the  company  ordinance,  by  merely  preventing  the 

might  deem   proper  for  purposes    of  employment    of   locomotives    on    the 

transportation."     The  common  council  streets,  did  not  impair  the  obligation  of 

authorized  the  prosecution  of  the  work  any  contract,  nor  violate  any  essential 

within  the  limits  of  the  city,  provided  franchise  of  the  railroad  company,  and 

the  city  should  not  be  considered  as  that  it  was  therefore  valid.    Richmond, 

thereby   parting  with    any  power    or  etc.,  R.R.  Co.  v.  Richmond,  26  Gratt. 

chartered  privilege  not  necessary  to  the  83. 

company  for  constructing  its  railroad        '  Springfield    v.  Connecticut    River 

and  connecting  the  same  with  the  depot  R.  R,  Co.,  4  Cush.  63. 
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It  must  not  deprive  the  persons  living  on  it  of  its  reasona- 
ble use  as  a  passway.  The  right  to  such  a  use  is  an  incor- 
poreal hereditament  legally  attached  to  the  contiguous 
ground  of  which  the  owners  cannot  be  deprived  without 
compensation.^  If  a  private  corporation  is  authorized  to 
construct  its  works  in  a  street,  and  injury  accrues  to  private 
property  in  the  exercise  of  the  power,  the  corporation  will 
be  liable  to  indemnify  the  sufferer  therefor,  though  due  care 
be  exercised,  and  the  injury  is  the  natural  or  inevitable  re- 
sult of  the  making  of  the  improvement.^  In  adjusting  the 
grade  of  a  railroad,  the  company  made  an  embankment 
about  six  feet  high  across  a  street,  and  this  necessitated  a 
corresponding  elevation  in  the  grade  of  the  street  opposite 
the  lot  of  the  plaintiff.  At  the  instance  of  the  municipality, 
and  for  the  convenience  of  the  citizens,  the  embankment 
was  extended  by  the  company.  Previous  to  the  extension, 
the  lot  of  the  plaintiff  was  higher  than  the  level  of  the  street, 
and  the  elevation  of  the  track  of  the  railroad  with  its  culvert 
would  not  have  obstructed  the  flow  of  water  from  the  lot 
to  a  sink  near  the  depot  below  and  across  the  street ;  but 
the  extended  embankment  occasionally  obstructed  the  flow 
so  much,  as,  by  stagnation  or  refluence,  to  flood  a  portion 
of  the  lot,  and  not  only  injure  its  grass,  but  annoy  the  occu- 
pants and  subject  them  to  inconvenience.  In  an  action 
against  the  company  by  the  owner  of  the  lot,  it  was  held 
that  he  was  entitled  to  a  verdict  for  damages.^     Although 


'  Lexington  &  Ohio  R.R.  Co.  v.  Ap-  rupted  use,  had  become  a  public  road, 

plegate,  8  Dana,  289 ;  Cosby  v.  Owens-  it  was  held  that  the  company  was  liable 

boro,  etc.,  R.R.  Co.,  10  Bush.  288.  for  injuries  occasioned  a  traveler  by  thp 

2  Bait.  &  Potomac  R.R.  Co.  v.  Reany,  upsetting-  of  his  wagon  from  obstruG- 

42  Md.  117  ;  Story  v.  N.  Y.  Elevated  tiohs.     Taylor  v.  Boston  Water  Power 

R.R.  Co.,  90  N.  Y.  122  ;  Ford  v.  Santa  Co.,  12  Gray,  415.    When  the  property 

Cruz  R.R.  Co.,  59  Cal.  290  ;  Hopkins  of  an  individual  is  rendered  less  valua- 

V.  Western  Pacific  R.R.  Co.,  50  Id.  190.  ble  in  consequence  of  the  adjoining 

'  Louisville  &  Nashville  R.R.  Co.  v.  street  being  elevated  above  or  depressed 

Hodge,  6  Bush.  141.    Where  a  private  below  the  common  level  under  the  au- 

corporation  built  and  kept  in  repair  a  thority  of  a  municipal  corporation,  it  is 

p^sag-e-way  v/hich,  by  general  uninter-  damnum  ub'sque  injuria,  a  contingency 
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the  owner  of  property  in  a  city  is  entitled  to  damages  against 
a  railroad  company  for  any  obstruction  to  the  street  by  earth, 
timber,  or  rails  substantially  affecting  the  use  of  the  street 
by  the  owner  of  the  property  as  an  appurtenance  to  his  prem- 
ises, yet  in  respect  to  noise,  smoke,  or  other  discomforts 
arising  from  the  use  of  the  railroad  by  the  company,  he  has 
no  more  right  to  recover  than  any  person  residing  on,  or 
having  occasion  to  pass  so  near  the  street,  as  to  be  subjected 
to  like  discomforts ;  a  railroad  authorized  by  law,  and  law- 
fully operated,  not  being  deemed  a  private  nuisance.^  A 
railroad  company,  with  the  consent  of  borough  authorities, 
constructed  its  road  through  the  centre  of  a  public  street  in 
the  borough.  At  that  time  the  plaintiff  had  erected  and 
nearly  completed  at  large  cost  a  handsome  dwelling-house 
on  his  lot  fronting  on  the  street.  It  was  held  that  the  action 
which  was  brought  against  the  company  to  recover  damages 
for  the  inconvenience  and  annoyance  occasioned  by  the 
building  and  operating  of  the  railroad  immediately  in  front 
of  his  residence  by  the  passage  of  trains,  by  the  cinders  and 
smoke,  and  by  the  hindrance  to  carriages,  could  not  be  main- 
tained, although  the  company  might  have  located  its  road 
upon  another  route  shorter  and  of  easier  curvature.* 

to  which  his  property  is  necessarily  sub-  smoke  and  cinders  were  cast  and 
ject,  and  for  which  the  corporation  is  thrown  from  the  engfines  on  and  over 
not  responsible  unless  the  injury  has  his  property,  thereby  greatly  damaging 
been  inflicted  either  wantonly,  or  from  the  same.  It  was  held  on  demurrer, 
neglecting  to  use  reasonable  care  and  that  a  cause  ofaction  was  stated.  Stone 
diligence.  Humes  v.  Knoxville,  i  v.  Fairbury,  etc.,  R.R.  Co.,  68  111.  394. 
Humph.  403.  See  Smith  v.  Washing-  ^  Struthers  v.  Dunkirk,  etc.,  R.R. 
ton,  20  How.  135  ;  Macy  v.  Indianapo-  Co.,  87  Pa.  St.  282.  W^hen  there  is 
lis,  17  Ind.  267  ;  Himmelmann  v.  Hoad-  nothing  in  the  charter  of  a  railroad 
kj',  44  Cal.  213.  company  or  statute  requiring  compen- 
'  Parrot  v.  Cincinnati,  etc.,  R.R.  Co.,  sation  to  the  owners  of  property  on  a 
10  Ohio  St.  624.  The  plaintiff  averred  public  street,  and  where  the  fee  of  the 
that  he  owned  and  occupied  as  a  resi-  street  is  in  the  town  or  city  authorities 
dence  certain  property  fronting  a  pub-  authorizing  the  construction  and  opera- 
lie  street ;  that  the  defendant  con-  tion  of  a  railroad  therein,  the  company 
structed  along,  upon,  and  over  said  is  not  liable  for  damages  resulting  to 
street  its  railroad  and  run  daily  its  loco-  the  premises  of  abutting  lot  owners  not 
motives  and  trains  thereon ;  and  that  actually  taken  by  the  company  in  the 
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A  Street  railroad  company  has  the  right  to  remove  the 
snow  from  its  tracks  to  the  side  of  the  street  for  the  pur- 
pose of  enabling  its  cars  to  pass  along  the  track.  But  it  will 
be  restrained  by  injunction  from  leaving  the  snow  so  re- 
moved heaped  up  between  the  track  and  premises  for  a 
longer  period  than  may  be  reasonably  required  for  taking  it 
away  from  the  side  of  the  street ;  the  use  of  no  more  of  the 
street  being  granted  than  is  necessary  for  the  operation  of 
the  railroad.  At  the  point  this  necessity  ceases,  the  right  to 
use  the  highway  ceases.  All  other  acts  of  omission  or  com- 
mission which  involve  a  use  of  the  street  for  snow,  are  there- 
fore unlawful.'^  Where  the  trustees  of  a  village  are  made 
by  its  charter  commissioners  of  highways,  they  are  to  be  re- 
garded in  respect  to  that  function  not  as  independent  pub- 
lic officers,  but  as  the  agents  of  the  corporation,  so  as  to 
make  the  latter  civilly  responsible  for  their  acts  or  omis- 
sions according  to  the  law  of  master  and  servant.^ 

§  286.  Injury  at  railroad  crossings. — When  a  railroad  com- 
pany constructs  its  line  across  a  highway  on  a  level,  it  is  its 
duty  to  keep  the  crossing  in  a  proper  condition  for  the 
passing  of  vehicles,  and  if  a  carriage  is  damaged  in  conse- 
quence of  the  rails  being  too  high  above  the  surface  of  the 
roadway,  the  company  is  liable.*  A  street  railroad  com- 
pany is  liable  to  damages  for  injuries  sustained  by  an  indi- 
vidual by  being  thrown  from  his  carriage  in  coming  in  con- 
tact with  spikes  protruding  from  the  bed  of  the  railroad," 
and  it  is  immaterial  whether  or  not  the  projection  was 
caused  by  the  failure  of  the  city  authorities  to  repair  the 


construction   and   lawful  operation  of  lb.  75,  «o/^/ Christopher,  etc.,  St.  R.R. 

the  road.     Colorado  Cent.  R.R.  Co.  v.  Co.  v.  Mayor,  etc.,  lb.  79,  note. 

Mollandin,    4    Col.   154.    See   Grand  ''Conrad  v.   Ithaca,  16  N.  Y.  158. 

Rapids,  etc.,  R.R.   Co.  v.  Heisel,  38  See  Lee  v.  Village  of  Sandy  Hill,  40 

Mich.  62.  N.  Y.  442. 

>  Prime  v.  Twenty-third  Street  R.R.  '  Oliver  v.  Northeastern  R.R.  Co.,  9 

Co.,  I  Abb.  Pr.  N.  C.  63.    See  John-  Q.  B.  409 ;  Rex  v.  Kerrison,  3  M.  &  S. 

ston  V.  Christopher,  etc.,  St.  R.R.  Co.,  i  526  ;  Reg.  v.  Ely,  15  Q.  B.  827 ;  19  L. 

J.  223. 
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Street  in  the  locality  of  the  accident.  "The  defendants," 
said  the  court,  "  having  undertaken  to  lay  down  a  rail  track 
along  the  avenue,  which  was  a  public  road,  they  were  bound 
to  lay  it  down  properly,  and  to  see  that  it  was  kept  in  a 
proper  condition  thereafter ;  an'd  it  was  for  the  jury  to  de- 
termine whether  they  had  done  so  or  not."^ 

Although  a  railroad  company  which  is  authorized  to  ex- 
tend its  line  through  a  public  street  is  not  liable  at  all 
events  for  the  consequences  of  every  accident  which  may 
thereby  occur,  yet  it  is  its  duty  in  constructing  and  main- 
taining its  track  to  exercise  reasonable  care  and  skill,  taking 
into  view  the  place  in  which  the  track  is  laid.^  A  com- 
pany in  constructing  its  road  found  it  necessary  to  place 
barriers  across  a  highway  to  prevent  travelers  from  falling 
into  the  chasm  or  deep  cut.  It  afterward  becoming  neces- 
sary for  the  company  to  use  the  highway,  the  barriers  were 
removed  by  persoris  in  the  company's  employ  who  neglect- 
ed to  replace  them,  in  consequence  of  which  two  persons 
driving  along  the  highway  in  the  night,  were  precipitated 
into  the  deep  cut  and  injured.  The  town  having  been 
compelled  to  pay  damages  to  the  parties  injured,  it  was 
held  that  it  might  maintain  an  action  against  the  companv 
for  indemnity,  although  the  section  of  the  road  where  the 
accident  happened  had  been  let  by  the  company  to  one  N., 
who  had  contracted  to  make  it  for  a  stipulated  sum,  the 
work  being  done  by  him  for  the  benefit,  under  the  author- 
ity and  by  the  direction  of  the  company.^ 

Travelers  should  ordinarily  look  and  listen  for  approach- 
ing trains,  before  attempting  to  cross  a  railroad   track.* 


'  Fash  V.  Third  Avenue  R.R.  Co.,  I  *  Railroad  Co.  v.  Houston,  95  U.  S. 

Daly,  148.  697.     See  Ernst  v.  Hudson  River  R.R. 

2  Mazetti  v.  N.  Y.  &  Ha:rletn  R.R.  Co.,  39  N.  Y.  61 ;  Havens  V.  Erie  R.R. 

Co.,  3  E.  D.  Smith,  98;  Burlington,  Co.,  41  Id.  296  ;  Van  Shaick  v.  Hudson 

etc.,  R.R.  Co.  V.  Stumps,  69  111.  409 ;  River  R.R.  Co.,  43  Id.  527  ;  Gorton  v. 

Cent.  R.R.,  etc.,  Co.  v.  Letcher,  69  Erie  R.R.  Co.,  45  Id.  660;  Davis  v. 

Ala.  106.'  N.   Y.,   etc.,   R.R.    Co.,    47   Id.   400; 

'Lowell v. Railroad  Corp., 23 Pick.  24.  Hackford  v.  N.  Y.,  etc.,  R.R.  Co.,  53 
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Where  the  plaintiff,  while  crossing  a  railroad  track  in  a 
wagon,  was  seriously  injured  by  a  passing  train,  and,  after 
the  accident,  said  that  the  employes  of  the  company  were 
not  to  blame,  it  was  held  that  this  statement  was  not  con- 
clusive as  to  his  legal  rights,  but  that  it  was  the  duty  of  the 
jury  to  consider  the  effect  to  be  given  to  what  the  plaintiff 
said  because  of  his  situation,  pain,  and  suffering  at  the 
time.*  An  obligation  devolves  upon  railroad  corporations 
to  warn  persons  who  may  be  passing,  whether  on  foot  or 
in  a  wagon,  of  the  approach  of  trains,  so  that  such  persons 
may  use  the  necessary  caution  to  avoid  the  danger  and  keep 
out  of  the  way  of  the  train.  It  is  not  sufficient  in  all  cases 
that  the  statutory  signals  have  been  given,  to  absolve  a  rail' 
road  company  from  the  charge  of  negligence.  Other  pre- 
cautions may  be  required  under  some  circumstances,  and 
there  may  be  negligence  which  will  charge  the  company 
besides  the  omission  to  sound  the  whistle  or  ring  the  bell.*^ 
Negligence  cannot  be  predicated  of  an  omission  to  keep  a 
flagman  ;  but  when  a  flagman  has  been  uniformly  stationed 
at  a  crossing,  the  negligence  of  the  flagman  to  give  warn- 


Id.  654 ;  McCall  v.  N.  Y.,  etc.,  R.R.  R.R.   Co.   v.   Haslan,    33   N.   J.   147 ; 

Co.,  54  Id.  642 ;  Massoah  v.  Delaware,  Maker  v.  Atlantic,  etc.,  R.R.  Co.,  64 

etc.,  Canal  Co.,  64  Id.  524 ;  Wheelock  Mo.  267  ;  Bait.,  etc.,  R.R.  Co.  v.  Brei- 

V.  Boston,  etc.,  R.R.  Co.,   105  Mass.  nig,  25  Md.  378  ;  Same  v.  Boteler,  38 

203  ;  Craig  v.   N.  Y.,  etc.,  R.R.  Co.,  Id.  568  ;  Freeh  v.  Phila.,etc.,  R.R.  Co., 

118  Id.  431  ;    Hinckley  v.  Cape   Cod  39  Id.  574  ;  Benton  v.  Cent.  R.R.  Co., 

R.R.  Co.,  120  Id.  257  ;  Pa.  R.R.  Co.  V.  42  Iowa,   192;  Lytlam  v.  Phila.,  etc., 

Beale,  73  Pa.  St.  504 ;  Same  v.  Acker-  R.R.  Co.,  4  Hoiist.  Del.   583 ;  Nash- 

man,  74  Id.  265  ;  Same  v.  Weber,  76  villa,  etc.,  R.R.  Co.  v.  Smith,  6  Heisk. 

Id.  157;  Weiss  .V.  Pa.  R.R.  Co.,  79  Id.  Tenn.  174;   New  Orleans,  etc.,  R.R. 

387  ;     Pittsburg,     etc.,     R.R.    Co.    v.  Co.  v.  Mitchell,  52  Miss.  808  ;  Johnson 

^richbaum,  24  Ohio  St.    119;  Cleve-  v.  Canal,  etc.,  R.R.  Co.,  27  La.  Ann. 

land,  etc.,  R.R.  Co.  v.  Elliott,  28  Id.  53  ;  Brown  v.  Milwaukee,   etc.,  R.R. 

340;  Graws  v.  Maine,  etc.,  R.R.  Co.,  Co.,  22  Minn_.  165. 

67   Me.    100 ;    Robinson   v.    Western  '  Funston  v.  Chicago,  Rock  Island  & 

Pacific  R.R.  Co.,  48  Cal.  409  ;  Hearne  Pacific  R.R.  Co.,  61  Iowa,  452,  approv- 

V.  Southern  Pacific  R.R.  Co.,  50  Id.  ing  Cooper  v.  Cent.  R.R.  Co.,  44  Id. 

482 ;  Rockford,  etc.,  R.R.  Co,  v.  Byam,  134. 

80  111.  528 ;  Toledo,  etc.,  R.R.  Co.  v.  '  Dyer  v.  Erie  R.R.  Co.,  71  N.  Y. 

Shuckman,  50  Ind.  42  ;  Morris,  etc.,  228. 
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ing  and  properly  discharge  his  duty,  or  in  absenting  himself 
from  his  post,  is  imputable  to  the  company.^ 

§  287.  Interference  with  natural  flow  of  water. — A  person 
owning  land  through  or  along  which  a  watercourse  passes, 
has  a  right  as  inseparably  incident  to  his  estate,  to  the  bene- 
ficial use  of  the  stream  in  its  passage  in  its  natural  channel 
for  all  pur{X)ses  for  which  it  can  be  usefully  applied  to  sup- 
ply his  cattle,  to  irrigate  his  land,  and  the  like,  or  as  a  mill 
power ;  and  no  riparian  proprietor  higher  up  has  a  right  to 
divert  or  corrupt  it,  or  render  it  unfit  for  use ;  nor  one  be- 
low to  obstruct  its  free  passage,  or  to  set  it  back  upon  the 
property  of  such  owner.  Where,  therefore,  a  railroad  com- 
pany in  constructing  a  bridge  across  a  river  diminished  the 
width  of  the  natural  channel,  penned  up  the  water,  and  set 
it  back  on  to  the  plaintiff's  mill,  it  was  held  that  he  was  en- 
titled to  recover  damages  against  the  company  therefor ; 
but  not  for  being  impeded  and  put  to  increased  expense  in 
getting  logs  up  the  river  to  his  mill,  the  latter  being  a  pub- 
lic, not  a  private  wrong,  to  be  redressed  by  a  public  prosecu- 
tion.* It  is  the  duty  of  a  railroad  company  in  constructing 
its  road-bed  to  leave  a  space  sufficient  for  the  discharge  of 
water  through  its  accustomed  drainway,  whether  natural  or 
artificial.  If  it  fails  to  do  so,  any  owner  whose  land  is  in- 
jured, though  a  portion  of  his  land  is  taken  for  the  road, 
may  compel  the  company  to  open  the  drain,  and,  if  the  ob- 
,struction  causes  a  nuisance,  the  corporation  may  be  com- 
pelled to  abate  it.^     In  an  action  against  a  railroad  com- 


'  Dolan   V.    Del.   &   Hudson   Canal  liability  imposed  by  the  statute,  the  fact 

Co.,  71  N.  Y.  285.  that  certain  parties  who  are  stockhold- 

"  Blood  V.  Nashua  &  Lowell   R.R.  ers  are  also  almost  wholly  the  owners 

Corp.,  2  Gray,   137.     When  the  rem-  of  the  mill  benefited,  will  not  change 

edy  under  an  act  is  against  the  person  their  relation  as  stockholders,  or  im- 

or  persons  erecting  and  maintaining  a  pose  upon  them  individual  liability  for 

mill  and  dam  to  raise  water  for  the  use  the  acts  of  the  corporation.     Inhabs. 

of  the  mill,  an  action  will  lie  against  a  of  Norton  v.  Hodges,  100  Mass.  241. 
mill  corporation  coming  within  its  pro-        '  Raleigh  &  Augusta  Air  Line  R.R. 

visions.    And  if  there  is  no  personal  Co.  v.  Wicker,  74  N.  C.  220 ;  Walker 
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pany  for  damages  to  the  plaintiff's  premises,  a  tenant  for 
years,  caused  by  the  construction  of  an  insufificient  culvert, 
whereby  the  plaintiff's  land  was  overflowed,  it  was  urged 
that  the  injury  was  included  in  the  special  remedy  given  for 
the  appropriation  of  the  land  under  which  the  damages  had 
been  duly  assessed  long  anterior  to  the  plaintiff's  lease.  It 
was,  however,  held  that  no  estimate  of  damages  could  be 
based  upon  an  expectation  that  the  company  would  omit  its 
duty,  or  on  the  supposition  that  it  would  so  negligently  and 
unskilfully  construct  its  work  as  to  produce  injury  ;  or 
whether  it  would  fail  at  all,  was  unknown,  and  could  furnish 
no  guide  to  govern  the  estimate.  If  the  culvert  was  so  un- 
skilfully and  negligently  constructed  as  to  be  insufficient  to 
resist  the  high  water  of  the  stream,  the  company  would  be 
liable  to  any  one  thereby  injured.' 

Under  an  act  incorporating  a  railroad  company  which 
provides  that  the  company  may  construct  its  road  across 
any  stream  of  water,  the  company  is  bound,  in  crossing  a 
stream  with  its  road,  by  the  same  obligation  which  would 


V.  Old  Colony,  etc.,  R.R.  Co.,  103  Mass.  em  R.R.  Co.  v.  Parker,  50  Texas,  330. 
10.  Where  a  railroad  company  pur-  A  railroad  extended  along  an  embank- 
chases  land  for  its  use,  it  will  be  pre-  ment  upon  low  land  between  a  river 
sumed  that  contingent  damages  which  and  the  plaintiff's  land.  The  low  land 
may  arise  from  the  turning  of  a  river  was  separated  from  the  plaintiff's  land 
in  a  prudent  and  proper  manner  were  by  a  bank  which  before  the  railroad 
taken  into  account  in  fixing  the  price,  embankment  was  made  protected,  the 
and  the  company  will  not  be  required  plaintiff's  land  from  the  freshets  of  the 
to  protect  the  bank  from  the  effect  of  river ;  but  in  consequence  of  the  rail- 
the  water  at  all  times.  Norris  v.  Vt.  road  embankment,  the  floods  passed 
Cent.  R.R.  Co.,  28  Vt.  99  ;  Henry  v.  over  the  bank  on  to  his  land.  It  was 
same,  30  Id.  638.  held  that  the  railroad  company,  though 
'  Pittsburg,  etc.,  R.R.  Co.  v.  Gilli-  not  required  by  its  act  to  make  flood 
land,  56  Pa.  St.  445.  See  Hentz  v.  openings  in  its  embankment,  yet  as  it 
Long  Island  R.R.  Co.,  13  Barb.  646.  might  by  proper  caution  have  prevent- 
In  an  action  against  a  railroad  com-  ed  the  injury  sustained  by  the  plaintiff, 
pany  for  damage  to  a  mill  caused  by  an  action  on  the  case  would  lie  against 
back  water  in  consequence  of  an  in-  it  for  such  injury.  Lawrence  v.  Gt. 
sufficient  culvert,  it  is  not  a  defense  Northern  R.R.  Co. ,  16  Ad.  &  El.  N.  S. 
that  by  the  inaccurate  laying  out  of  a  643  ;  71  Eng.  C.  L.  643  ;  20  L.  J.  N.  S. 
public  street  a  portion  of  the  mill  Q.  B.  293 ;  4  Eng.  L.  &  Eq.  265. 
stands  thereon.    Houston  &  Gt.  North- 
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have  bound  a  private  owner  of  the  land  and  stream  had  he 
bridged  it ;  and  if  the  adjoining  land  is  flooded  in  conse- 
quence of  an  alteration  by  the  company  of  the  banks  of  the 
stream  and  an  obstruction  of  its  channel,  the  owner  of  the 
land  is  entitled  to  fecover  damages  therefor  against  the 
company.^ 

In  New  Jersey  it  was  decided  that  an  owner  of  land  ad- 
joining a  navigable  stream  might  be  deprived  of  all  of  his 
riparian  rights  and  the  benefits  incident  to  his  property  from 
its  contiguity  to  the  water  without  compensation.  But  the 
chancellor,  dissenting,  said  :  "  The  right  of  an  owner  of 
land  upon  tide  waters  to  maintain  his  adjacency  to  it  and 
to  profit  by  this  advantage  is  founded  upon  a  natural  sense 
of  justice  which  pervades  the  community,  which,  although 
the  decisions  of  the  courts  may  overcome,  neither  they  nor 
the  subtle  and  artificial  reason  of  jurisconsults  will  ever 
eradicate."^  Where  the  plaintiffs  owned  several  lots  front- 
ing a  navigable  river,  which  they  used  in  connection  with 
their  saw-mill  in  getting  logs  from  the  river  to  their  mill 
and  in  shipping  lumber  therefrom,  and  a  railroad  company, 
by  authority  of  the  legislature,  built  a  bridge  over  the  river 
in  such  a  manner  as  to  obstruct  the  river  front,  it  was  held 
that  the  plaintiff  was  entitled  to  damages  for  the  injury.' 
When  a  railroad  company  is  authorized  by  its  charter  to 
occupy  the  bed  of  a  navigable  lake  in  the  construction  of 
its  road,  the  company  is  not  relieved  of  its  common  law 
liability  in  case  of  injury  to  a  riparian  owner.  Where, 
therefore,  the  plaintiffs  owned  land  abutting  upon  such  a 
lake,  and  the  company,  without  their  consent,  constructed 
its  road  within  the  water  of  the  lake  so  near  the  front  of 


■Brown  v.  Cayuga  &  Susquehanna  Wathen,  2  McLean,  376;  Arimond  v. 

R.R.  Co.,  12  N.  Y.  486.  Green  Bay  &  Miss.  Canal  Co.,  31  V^is. 

'Stevens    v.    Paterson    &    Newark  316  ;  Railroad  Co.  v.  Schumeir,  7  Wall. 

R.R.  Co.,  34  N.  J.  532,  556.  272.     Contra,  Gould  v.  Hudson  River 

'  Chapman  v.  Oshkosh  &  Miss.  R.R.  R.R.  Co.,  6  N.  Y.  522 ;  Tomlin  v.  Du- 

Co.,  33  Wis.  629.     See  Bowman  v.  buque,  etc.,  R.R.  Co.,  32  Iowa,  106, 
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the  plaintiffs'  land  as  to  cut  off  their  access  to  the  body  of 
the  lake,  leaving  in  front  of  their  land  stagnant  water,  by 
which  the  land  was  depreciated  in  value,  it  was  held  that 
the  plaintiffs  were  entitled  to  recover  such  damages  for  this 
infringement  upon  their  riparian  rights  as  they  had  sus^ 
tained.^ 

A  railroad  company  has  no  right,  by  an  embankment  or 
other  artificial  means,  to  obstruct  the  natural  flow  of  sur- 
face water,  and  thereby  force  it  in  increased  quantity  upon 
the  land  of  another,  and  the  company  will  be  liable  to  the 
owner  of  the  land  for  the  injury  he  may  sustain  by  such 
acts,  without  regard  to  any  question  of  negligence  or  un- 
skilfulness  in  the  construction  of  the  road.^ 

There  having  been  a  heav)'  fall  of  snow,  a  street  railroad 
company,  in  clearing  its  track,  threw  the  snow  off  toward 
the  curb,  making  a  bank  of  snow  in  one  street  and  across 
another,  thereby  obstructing  the  natural  flow  of  water  at 
the  intersection  of  the  two  streets.  Large  quantities  of 
rain  falling  that  night,  a  dwelling-house,  the  first  story  of 
which  was  several  feet  below  the  level  of  the  street,  was 
flooded  with  water.  In  an  action  by  the  owner  of  the 
house  against  the  railroad  company  to  recover  damages  for 
the  injuries  thus  sustained,  it  was  held  that  the  following 
instruction  of  the  court  below  was  proper:  If  the  jury 
should  find  that  the  company  exercised  ordinary  care  in 
the  management  of  its  track  on  the  street  in  the  removal 
of  the  snow  therefrom,  and  clearing  out  the  gutter  along 
the  street  at  the  side  of  the  track,  and  the  damage  sus- 
tained by  the  plaintiff  was  attributable  either  to  the  con- 
formation of  the  ground  and  situation  of  his  premises  or  to 
a  storm  of  such  extraordinary  severity  that  the  usual  drain- 


'  Delaplaine  v.   Chicago  &  North-  trop.  Board  of  Works  v.  McCarthy,  7 

western     R.  R.    Co.,    42    Wis.   214.  Id.  243. 

See  Lyon  v.  Fishmongers  Co.,  L.  R.  i,        °  Toledo,  etc.,  R.R.  Co.  v.  Morrison, 

App.  662 ;  Buccleuch  v.  Metrop.  Board  71  III.  616. 
of  Works,  5  House  of  Lds.  418 ;  Me- 
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age  provided  by  the  city  could  not  carry  the  water  off, 
their  verdict  should  be  for  the  defendant.  Alvey,  J.,  in 
the  course  of  a  dissenting  opinion,  said  :  "  It  was  not  the 
simple  fact  of  removing  the  snow  from  the  road  track  that 
gave  rise  to  the  injury,  but  it  was  the  banking  of  the  snow 
along  the  street  that  caused  the  water  to  flow  upon  the 
premises  of  the  plaintiff ;  and,  assuming  that  to  be  the  real 
cause  of  the  injury,  it  resulted  not  from  the  normal,  but  the 
changed  or  altered  condition  of  the  snow,  and  the  failure 
of  the  defendant  to  guard  against  the  possibility  of  the 
snow  in  that  condition  and  in  that  place,  producing  injury 
to  the  adjoining  property-owners.  In  such  case  the  result 
of  the  act  is  the  test  of  liability,  and  I  can  perceive  no 
more  propriety  in  making  that  liability  to  depend  upon  a 
question  of  negligence  to  be  passed  upon  by  the  jury  as  to 
the  manner  of  using  the  road  track  or  the  removal  of  the 
snow  therefrom,  than  there  would  be  in  making  the  liabil- 
ity of  a  defendant  in  an  ordinary  action  for  assault  and  bat- 
tery depend  upon  the  question  of  negligence  by  the  defend- 
ant in  the  commission  of  the  wrong  alleged."  * 

Where  it  was  sought  to  recover  damages  against  a  rail- 
road company,  caused  by  the  negligent  construction  of  a 
bridge  across  a  river  so  that  a  pier  turned  the  water  in  time 
of  freshets  upon  the  plaintiff's  land,  it  was  proved  that  the 
pier  complained  of  was  built  in  the  bed  of  the  river  at  right 
angles  with  the  direction  of  the  road,  but  obliquely  to  the 
course  of  the  river  ;  that  formerly  fn  time  of  freshets  the 
water  spread  over  the  meadows  and  was  a  benefit  to  the 
land  from  the  deposits ;  but  that  now  the  water,  striking 
this  pier,  was  turned  from  its  natural  course  upon  the 
plaintiff's  land  and  had  heaped  up  sand  in  different  places, 
killing  the  grass  and  changing  the  level ;  that  a  hole  in  the 
bank  had  been  made  by  the  water  so  turned,  and  that  the 
bed  of  the  river  below  the  pier  had  in  some  places  been 


'  Short  V.  Bait.  City  Passenger  R.R.  Co.,  50  Md.  73. 
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filled  up  by  the  eddies  produced ;  that  the  bridge  was  so 
built  because  it  was  considered  stronger,  safer,  and  less  ex- 
pensive ;  that  a  pier  in  the  direction  of  the  stream  would  be 
longer  and  require  more  masonry  ;  that  it  was  better  to 
have  the  piers  at  right  angles  with  the  road,  so  that  the 
wheels  on  both  sides  of  the  engines  might  strike  simultane- 
ously, otherwise  the  strain  would  be  unequal  and  the  tend- 
ency be  to  produce  a  rocking  motion  ;  that  in  the  con- 
struction of  the  bridge  the  land  was  not  thought  of  and  no 
precautions  taken  to  prevent  its  being  washed  away,  and  if 
the  engineer  had  been  told  he  must  protect  the  land,  he 
would  have  made  a  water  wall.  It  was  held  that  the  plain- 
tiff was  entitled  to  a  verdict  for  the  injury  to  his  land,  al- 
though he  had  previously  conveyed  a  portion  of  the  land 
to  the  company,  and,  in  consideration  of  the  purchase 
money,  released  any  damages  that  might  be  awarded  by 
commissioners.^ 

In  an  action  against  a  railroad  company  for  discharging 
water  upon  the  plaintiff's  land,  it  was  held  that  if  the  com- 
pany conducted  water  from  natural  springs  in  an  artificial 
channel  to  the  plaintiff's  land,  the  company  would  be  liable 
to  an  action  at  common  law  for  the  injury,  unless  it  could 
justify  the  act  on  the  ground  of  necessity  under  the  author- 
ity conferred  by  its  charter ;  and  that  it  made  no  difference 
in  the  plaintiff's  rights  that  the  water  in  the  trench  was  not 
discharged  in  a  stream  from  the  outlet,  but  was  poured 
through  the  loose  earth  and  stones  of  the  railroad  embank- 
ment ;  nor  that  no  water  came  upon  the  plaintiff's  land  ex- 
clusively from  the  spring  water  in  the  cut,  but  only  when 


'  Spencer  v.  Hartford,  Providence  &  jury.  They  cannot  lawfully  award 
Fishkill  R.R.  Co.,  10  R.  I.  14.  The  damages  upon  a  contrary  supposition, 
commissioners  for  the  assessment  of  and  a  failure  on  the  part  of  the  corpo- 
damages  for  property  taken  by  a  cor-  ration  in  this  respect  will  make  it  liable 
poration  for  its  use  under  the  right  of  to  any  one  who  may  sustain  loss  or  in- 
eminent  domain  are  bound  to  presume  jury  by  reason  of  its  negligence.  South 
that  the  corporation  will  construct  its  Side  R.R.  Co.  v.  Daniel,  20  Gratt. 
works  so  as  not  to  do  unnecessary  in-  344. 


464  CORPORATE    LIABILITY   FOR   WRONGS.  §  288 

the  spring  water  was  swollen  by  the  drainage  of  the  cut  ancj 
the  adjacent  land  caused  by  rain  or  melting  snow.'  A  city 
was  held  liable  for  diverting,  in  the  grading  of  a  street,  the 
natural  flow  of  water  and  turning  it  upon  the  plaintiff's 
premises.  It  was  said  that  as  an  individual,  in  the  exercise 
of  the  right  of  improving  his  land,  could  not  lawfully  turn 
a  stream  of  water  upon  the  land  of  another,  so  neither  had 
a  corporation  such  right ;  the  constitutional  guaranty  that 
private  property  shall  not  be  taken  for  public  use  without 
compensation  being  applicable  to  such  a  case,  and  the 
owner,  to  the  extent  to  which  he  was  deprived  of  the  le- 
gitimate use  of  his  property,  being  entitled  to  compensa- 
tion.^ 

§  288.  Causing  death  of  person.^-At  common  law  a  civil 
action  could  not  be  maintained  for  the  destruction  of  human 
life  whether  the  act  which  caused  the  death  was  or  was  not 
felonious.^  Such  an  action  could  only  be  sustained  by  a  hus- 
band for  the  killing  of  his  wife  where  some  period  inter- 
vened between  the  time  of  the  injury  and  the  time  of  dis- 
solution during  which  he  could  be  said  to  have  suffered  the 
loss  of  her  service  and  society,  incurred  expense,  and  under- 
gone anxiety  on  her  account,  which  he  could  not  do  when 
life  departed  at  the  instant  the  shock  was  received.  This 
was  a  narrow  ground  on  which  to  place  a  right  of  recovery ; 
but  there  was  no  other  on  which  the  common  law  rule  could 
be  overcome,  which  declared  that  the  mere  death  of  a  human 
being  could  not  be  complained  of  as  a  civil  injury  to  be 

'  Curtis    V.'  Eastern   R.R.   Co.,   98  tect  the  canal  from  imminent  danger 

Mass.  428.     Where,  in  an  action  by  in  consequence  of  surplus  water,  it  was 

the  owner  of  land  against  a  canal  com-  held  that   he  was  entitled  to  recover 

pany,  it  appeared  that  the  company  damages  for  such  injury.      Hooker  v. 

managed  its  canal  prudently  and  ju-  New  Haven  &   Northampton  Co.,  15 

diciously,  and  did  no  injury  to  the  plains  Conn.  312. 

tiff's  land  except  the  voluntary  turning  ■'  Nevins  v.  City  of  Peoria,   41    111. 

of  the  water  of  the  canal  through  a  502. 

waste-weir  conducted  upon  and  over  °  Wyatt  v.  Williams,  43  N.  H.  102 ; 

the  plaintiff's  land,  injuring  the  same  Kramer  v.  Market  Street  R.R.  Co.,  25 

no  further  than  was  necessary  to  pro-  Cal.  434. 
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compensated  in  damages.^  In  Glassholra  v.  Barker^  the 
Master  of  the  Rolls,  in  a  case  of  collision  at  sea  by  which 
eight  sailors  lost  their  lives,  said:  "The  history  of  legisla- 
tion on  this  subject  is  of  considerable  interest,  showing  as 
it  does  the  progress  of  the  legislation  in  adapting  itself  to 
the  wants  of  society.  Previous  to  the  9  &  lo  Vict.,  ch.  93,^ 
no  action  was  maintainable  against  any  person  who  by  his 
wrongful  act  had  caused  the  death  of  another.  Injury  to 
the  person  only  created  a  right  of  personal  action  in  the 
party  injurpd,  and  if  the  injury  was  fatal  the  right  of  action 
perished  with  that  party.  Lord  Campbell's  act  gave  a  right 
of  action  to  the  legal  personal  representatives  of  the  party 
killed  for  the  benefit  of  the  wife,  husband,  parent,  or  child 
of  that  person." 

In  Maine,  Massachusetts,  New  Hampshire,  Connecticut, 
and  Rhode  Island,  the  remedy  is  by  indictment.  In  Maryland 
the  action  must  be  brought  in  the  name  of  the  State,  though 
in  form  civil,  and  is  for  the  benefit  of  the  person  entitled  to 
damages.  In  most  of  the  other  States  the  statutes  author- 
ize a  civil  action  for  damages.  But  in  these  different  forms 
of  proceeding  the  same  end  is  to  be  attained,  and  substanti- 


1  Green  v.  Hudson  River  R.R.  Co.,  verdict  direct,  the  defendant  was  allow- 

28  Barb.  9,  affi'd  2  Abb.  Ct.  of  App.  ed  to  pay  into  court  one  sum  as  a  com- 

Decis.  277.     See  Osborn   v.  Gillett,  8  pensation  to  all  parties  entitled,  without 

Exch.  88  ;  Baker  v.  Bolton,!  Camp.  49.3.  specifying  the  shares  into  which  it  was 

'  12  L.  T.  N.  S.  317.  to  be  divided  by  the  jury.   Under  Lord 

'Lord  Campbell's  Act.  By  a  supple-  Campbell's  act,  the  damages  to  be  re- 

ment  of  27  &  28  Vict.,  ch.  95,  passed  covered   are   the   pecuniary   loss   sus- 

July  29,  1864,  it  was  enacted  that  if  talned  by  the  family  of  the  deceased, 

no  such  suit  should  be  brought  by  any  and  not  what  might  have  been  claimed 

executor  or  administrator  within  six  by  the  party  injured  if  death  had  not 

calendar  months  after  the  death  of  such  resulted.     It  does  not  include  the  loss 

deceased  person,  the  action  might  be  or  suffering  of  the  deceased,  nor  the 

brought  in  the  names  of  all  or  any  of  mental  suffering  of  the  survivor  occa- 

the  persons  interested,  and  should  be  sioned  by  such  death,  and  it  excludes 

for  the  benefit  of  all;  and,  as  by  the  exemplary  damages.  The  damages, are 

first  act,  the  sum  recovered  was  to  be  to  be  simply  compensatory  for  the  pe- 

divided  between  the  parties  .entitled  in  cuniary  loss  sustained  by  the  surviving 

such  shares  as  the  jury  should  by  their  family  by  reason  of  the  death. 

VOL.  II.— 30 
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ally  the  same  rules  to  be  applied.*  Under  the  statute  of 
Maine,^  if  the  injury  is  such  as  not  to  produce  immediate 
death,  a  right  of  action  accrues  to  such  person,  which,  in  case 
of  his  subsequent  death,  survives  to  his  personal  representa- 
tives, and  an  indictment  will  not  lie.*  In  Massachusetts  a 
statute  similar  to  the  foregoing  has  been  differently  con- 
strued, and  the  remedy  by  indictment  held  not  to  be  limited 
to  cases  where  the  death  is  instantaneous,  the  purpose  being 
to  inflict  punishment  as  well  as  to  secure  compensation  to 
the  family  of  the  deceased.*  In  the  latter  State,  on  an  in- 
dictment against  a  railroad  company  to  recover  a  fine  for 
(the  use  of  the  widow  and  children  of  a  person  killed  on  the 
:road,  it  must  be  made  to  appear  that  the  deceased  was  a 
'passenger  at  the  time  of  the  accident,  and  that  his  death  was 
occasioned  by  the  negligence  or  carelessness  of  the  com- 
pany, or  the  unfitness  or  gross  negligence  of  its, servants  or 
agents.®  A  person  whose  regular  business  is  to  sell  popped 
corn  to  passengers  on  the  trains,  and  who  for  that  purpose 
holds  a  season  ticket  renewed  every  quarter,  and  travels  over 
the  road  substantially  every  day,  is  a  passenger  within  the 
meaning  of  the  statute  ;  and  a  condition  printed  on  the  back 
of  his  ticket  that  "  The  corporation  assumes  no  liability  for 
any  personal  injury  received  while  in  a  train  to  any  season- 
ticket  holder"  will  not  relieve  the  company  from  its  legal 
liability." 

In  an  action  against  a  railroad  company  for  the  negligent 
killing  of  the  plaintiff's  intestate,  it  appeared  that  the  injury 
was  received  by  the  intestate  after  the  sale  of  the  road,  fix- 
tures, etc,  by  the  assignee  in  bankruptcy,  which  was  made 
subject  to  confirmation  by  the  court,  and  that  this  was  not 


'  State  V.  Manchester  &  Lawrence  '  Com.  v.  Metropolitan  R.R.  Co.,  107 

R.R.,  52  N.  H.  528.  Mass.  236. 

"Rev.  Sts.,  ch.  51.  'Genl.  Sts.  of  Mass.,  ch.  63,  sec. 

'State  v.  Maine  Cent.  R.R.  Co.,  60  97. 

Me.  490 ;  State  v.  Grand  Trunk  R.R.  « Com.  v.  Vt.  &  Mass.  R.R.  Co.,  108 

Co.,  61  Id.  J.14,  145.  Mass.  7. 
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obtained  and  the  property  conveyed  to  the  purchasers  until 
some  time  thereafter.  It  was  held  that  the  purchasers  were 
not  liable,  they  having  no  right  to  intermeddle  with  the  road, 
and  there  being  no  evidence  that  they  in  fact  did  so  before 
the  confirmation  of  the  sale  a'nd  conveyance  of  the  property.^ 
Where  an  action  is  brought  by  a  widow  and  administra- 
trix against  a  city  for  pecuniary  loss  occasioned  by  the 
negligence  of  the  city  authorities  causing  the  death  of  her 
husband,  it  must  be  proved  that  the  deceased  exercised 
reasonable  care  and  caution,  all  things  considered,  as  they  ex- 
isted at  the  time,  a. different  degree  of  care  being  requisite 
in  the  night-time  from  what  ought  to  be  used  during  the 
day.* 

§  289.  Forcible  removal  of  passenger  from  public  convey- 
ance.— Although  a  railroad  company  cannot  in  general  dis- 
criminate between  persons,  and,  under  a  charter  providing 
that  no  person  shall  be  excluded  from  the  company's  cars 
on  account  of  color,  colored  persons  are  entitled  to  equal 
accommodations  with  whites ;  yet  an  exception  may  be 
observed  in  relation  to  gamblers  who  seek  the  trains  for 
the  purpose  of  plying  their  vocation,  and  those  who  are 
grossly  intoxicated.*'     Notwithstanding  no  one  can  be  ex- 


■  Metz  V.  Buffalo,  etc.,  R.R.  Co.,  58  peared  that  the  deceased  was  a  switch- 

N.  Y.  61.  man  ;  that  at  the  time  of  his  death  he 

'  Brady  v.  Chicago,  4  Biss.  448.    See  was  standing-  on  the  sideboard  of  the 

Telfer  v.  Northern  R.R.  Co.,  30  N.  J.  locomotive  attached  to  a  freight  train, 

188;  Jones  V.  Louisville,  etc.,  R.R.  Co.,  and  that  while  the  train  was  passing 

82  Ky.  610.     Where  an  injury  is  occa-  through  ashed  he  was  knocked  or  drag- 

sioned  by  a  collision  of  the  trains  of  two  gad  off  of  the  footboard  by  coming  in 

railroad  companies,  the  negligence  of  contact  with  the  shed,  the  cars  passing 

the  one  carrying  the  person  injured,  wrill  over  his  body,  causing  instant  death, 

not  prevent  his  recovery  from  the  other  It  was  held  that  the  company  was  lia- 

company   whose   negligent    act    con-  ble,  the  court  remarking  that  even  if 

tributed  to  the  injury.     Union  R.R.  &  the  deceased  was  guilty  of  slight  negli- 

Transit  Co.  v.  Shacklett,  19  III.  App.  gence,  the  plaintiff's  right  of  recovery 

145.  would  not  thereby  be  defeated.     111.  & 

In  an  action  against  a  railroad  com-  St.  Louis  R.R.  Co.  v.  Whalen,  19  111. 

pany  for  negligently  causing  the  death  App.  116. 

of  an  employ6  of  the  company,  it  ap-  '  Indianapolis,    etc.,    R.R.    Co.    v. 


468  CORPORATE    LIABILITY    FOR   WRONGS.  §  289 

eluded  from  a  carriage  by  a  public  carrier  on  account  of 
color,  religious  belief,  political  relations,  or  prejudice,  it  is 
not  an  unreasonable  regulation  to  seat  passengers  so  as  to 
preserve  order  and  decorum,  and  prevent  contacts  and  col- 
lisions arising  from  well-known  repugnances,  and  therefore 
a  rule  which  requires  a  colored  woman  to  occupy  a  separate 
seat  in  a  car  equally  as  comfortable  and  safe  as  that  furnished 
for  other  passengers,  is  not  improper.^  It  is  a  reasonable  and 
lawful  regulation  of  a  railroad  company  that  one  car  shall 
be  set  apart  for  females  traveling  alone,  or  with  male  rel- 
atives or  friends.  Where  a  company,  in  order  to  insure 
the  observance  of  this  rule,  hung  out  placards  giving  notice 
of  it,  and  placed  its  agent  at  the  door  of  the  car,  whose  daily 
duty  it  was  to  keep  the  car  free  from  males  going  without 
females,  it  was  held  that  though  he  might  have  exceeded 
not  only  his  instructions,  but  the  right  of  the  company  to 
use  force,  yet  if  he  did  so  in  excess  of  zeal  or  impetuosity 
of  natural  temper,  and  without  malice  toward  the  person 
removed,  and  with  no  purpose  of  his  own,  the  company 
was  liable  for  the  act.^  A  brakeman  was  stationed  at  a 
railroad  car  to  direct  passengers  who  might  attempt  or 
desire  to  enter.  The  plaintiff  disobeyed  his  direction, 
whereby  the  former  forcibly  ejected  him.  There  was  no 
evidence  that  the  brakeman  had  been  specially  instructed 
to  remove  any  one  from  the  car  by  force,  but  he  was  placed 
in  charge  to  direct  passengers  with  a  view  to  their  orderly 
and  proper  arrangement  therein.  It  was  held  that  the 
brakeman  must  be  deemed  to  have  been  acting  within  the 
scope  of  his  employment,  and  that  the  company  was  liable 


Rinard,  46  Ind.  293 ;   Railroad  Co.  v.  '  Westchester  &  Philadelphia   R;R. 

Brown,    17   Wall.   445 ;    Thurston  v.  Co.  v.  Miles,  55  Pa.  St.  209. 

Union  Pacific  R.R.  Co.,  22  Int.  Rev.  "  Peck  v.  N.  Y.  Cent.  &  Hudson  River 

Rec.  251 ;  Pittsburg,  etc.,  R.R.  Co.  v.  R.R.  Co.,  70  N.  Y.  587  ;   8  Hun,  286; 

Vandyne,  57  Ind.  576.     See  Milliman  Toledo,  etc.,  R.R.  Co.  v.  Williams,  ^7 

V.  N.  Y.,  etc.,  R.R.  Co.,  66  N.  Y.  642 ;  111.  534.    See  McRae  v.  Wilmington, 

Thurston  v.  Union  Pacific  R.R.  Co.,  4  etc.,  R.R.  Co.,  88  N.  C.  526. 
Dillon,  321. 
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if  he  used  excessive  and  unnecessary  force  in  removing  the 
plaintiff  from  the  car.^ 

Corporations  may  be  charged  in  trespass  for  personal 
injuries  committed  by  their  agents  under  their  express 
order.  They  may  also  be  so  charged  in  all  cases  where 
such  personal  violence  would  be  the  probable  and  natural 
consequence  resulting  from  the  execution  of  the  order 
given  to  their  agents.  But  doubts  and  differences  of  opin- 
ion arise  where  the  order  to  remove  a  person  might  be  ex- 
ecuted in  a  manner  which  in  law  would  constitute  no  breach 
of  the  peace,  nor  subject  any  party  to  any  liability  for 
executing  it.  In  cases  of  this  character,  where  the  agent  ip 
the  execution  of  the  order  does  it  with  such  violence  and  in 
such  a  careless  or  wanton  manner  as  to  inflict  an  unjusti- 
fiabfe  personal  injury  upon  the  person  ordered  to  be  re- 
moved, the  position  has  sometimes  been  maintained  that 
the  principal  is  not  liable  at  all,  or,  if  liable,  that  a  claim  for 
damages  can  only  be  enforced  in  an  action  on  the  case,  and 
not  in  an  action  of  trespass.*  In  California,  where  in  an 
action  for  excluding  a  person  from  a  car,  it  appeared  that 
the  refusal  of  the  conductor  to  permit  the  plaintiff  to  enter, 
proceeded  purely  from  his  own  malice,  and  was  in  violation 
of  the  express  orders  of  the  company,  it  was  held  that  the 
company  was  nevertheless  liable  for  the  actual  damage  sus- 
tained by  the  plaintiff  by  reason  of  such  refusal ;  but  that  if 
the  conduct  of  the  conductor  was  accompanied  by  violence 
and  personal  indignity,  he  alone  was  responsible  for  such 

'  Peck  V.  N.  Y.  Cent.  &  Hudson  River  the  negligence  of   the    conductor  or 

R.R.  Co.,  supra.     See  Higgins  v.  Wa-  other  agent  of  the  company,  if  such  act 

tervliet,  etc.,  R.R.  Co.,  46  N.  Y.  23 ;  or  negligence  was  within  the  scope  of 

Cosgrovev.  Ogden,  49  Id.  255  ;  Rounds  his  employment  and  authority.     Weed 

V.  Del.,  Lac.  k.  W.  R.R.  Co.,  2  N.  Y.  v.  Panama  R.R.  Co.,  17    N.   Y.    362, 

W.  Dig.  260.     If  a  railroad  company  aflS'g  S.  C.  5  Duer,  193. 
fail  to  transport  a  passenger  with  proper        '  See  Moore  v.  Fitchburg  R.R.  Co.,  4 

dispatch,  and  injury  thereby  results  to  Gray,  465 ;   Hewitt  v.  Swift,  3  Allen, 

such  passenger,  the  company  will  be  420 ;  Orr  v.  Bank  of  U.  S.,  i  Ohio,  36  ; 

liable ;  and  it  is  immaterial  whether  the  Weed  v.  Panama  R.R.  Co.,  5   Duer, 

delay  was  caused  by  the  wilful  act,  or  193. 
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damages  as  the  party  might  be  entitled  to  for  this  cause 
beyond  the  actual  damage  resulting  from  the  exclusion 
from  the  car,  unless  the  company  expressly  or  tacitly  par- 
ticipated in  the  malice  and  violent  conduct  of  the  con- 
ductor. In  other  words,  if  the  act  of  the  conductor  was 
wholly  unauthorized,  the  company  was  liable  for  the  actual 
damage,  and  the  conductor  alone  for  the  punitive  damages, 
if  any.^  In  England,  where  in  an  action  on  the  case,  it  ap- 
peared that  the  conductor  of  a  public  conveyance  ejected  a 
passenger  for  what  the  conductor  deemed  improper  con- 
duct, and  in  doing  so  committed  acts  of  personal  violence 
to  such  a  degree  as  to  cause  great  injury  to  the  party,  the 
principal  was  held  liable,  notwithstanding  the  argument  was 
pressed  upon  the  court  that  the  conductor  was  a  trespasser, 
and  that  the  principal  ought  not  to  be  deemed  liable  for  a 
trespass  committed  by  his  agent.*  In  a  case  where  a  pas- 
senger in  the  defendant's  omnibus  was  removed  by  the  con- 
ductor in  such  a  manner  that  the  plaintiff  fell  into  the  road, 
and  was  severely  injured,  Martin,  B.,  said  :  "  I  have  no 
doubt  that  if  the  conducter  used  unnecessary  violence  in 
removing  the  plaintiff,  the  master  would  be  responsible.  If, 
by  an  act  done  by  a  servant  within  the  scope  of  his  ordi- 
nary employment,  another  person  is  injured,  that  person 
may  maintain  an  action  against  the  master  ;  and  the  act  of 
removing  the  .plaintiff  from  the  omnibus  was  within  the 
scope  of  the  conductor's  ordinary  employment.  The  criteri- 
on is  not  whether  the  master  has  given  authority  to  do  the 
particular  act,  but  whether  the  servant  does  it  in  the  ordi- 
nary course  of  his  employment."  ^  The  plaintiff,  a  passenger 
on  the  defendant's  railroad,  sustained  injuries  in  consequence 
of  being  violently  pulled  out  of  a  car  just  after  the  train  had 
started  by  one  of  the  defendant's  porters,  who  acted  under 


'  Turner  v.  North  Branch  &  Mission  '  Greenwood  v.  Seymour,  4  L.  T.  N. 

R.R.  Co.,  34  Cal.  594.     See  Hays  v.  S.  835. 

Houston,   etc.,  R.R.  Co,,    46  Texas,  '  Seymour  v.  Greenwood,  30  L.  J. 

273.  Exch.  189,  327. 
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an  erroneous  impression  that  the  plaintifif  was  not  in  the 
right  train.  The  defendant's  rules,  a  copy  of  which  was 
given  to  each  porter,  assigned  various  specific  duties  to  the 
porters,  and  concluded  with  a  general  direction  that  they 
were  to  do  all  in  their  power  to  promote  the  comfort  of  the 
passengers  and  the  interests  of  the  company.  It  was  proved 
to  be  the  duty  of  the  porters  to  prevent  passengers  from 
going  by  wrong  trains  as  far  as  they  could  do  so,  but  not  to 
remove  them  from  the  wrong  train.  It  was  held  that  there 
was  evidence  on  which  the  jury  might  find  that  the  act  of 
the  porter  in  pulling  the  plaintiff  out  of  the  car,  was  an  act 
done  within  the  scope  of  his  employment  as  the  defendant's 
servant,  and  one  for  which  the  company  was  liable.^  The 
guard  of  the  defendant's  omnibus,  in  removing  a  passenger 
whom  he  deemed  to  be  drunk,  forcibly  dragged  him  out, 
and  threw  him  on  the  ground,  whereby  he  was  severely  in- 
jured. The  passenger  brought  an  action  for  the  injury,  and 
the  defendant  claimed  that  he  had  not  authorized  and  was 
not  liable  for  the  acts  of  the  servant.  Williams,  J.,  in  de- 
livering the  opinion  of  the  court,  said  :  "  We  think  there 
was  evidence  for  the  jury  that  the  guard,  acting  in  the  course 
of  his  service  as  guard  of  the  defendant's  omnibus,  and  in 
pursuance  of -that  employment,  was  guilty  of  excess  and 
violence  not  justified  by  the  occasion  ;  or,  in  other  words* 
misconducted  himself  in  the  course  of  his  master's  employr 
ment,  and  therefore  the  master  is  responsible.  It  is  said 
that,  though  it  cannot  be  denied  that  the  defendant  author- 
ized his  guard  to  superintend  the  conduct  of  the  omnibuses 
generally,  and  that  such  authority  must  be  taken  to  include 
an  authority  to  remove  any  passenger  who  misconducts 
himself,  yet  the  defendant  gave  no  authority  to  turn  out  an 
inoffensive  passenger,  and  the  plaintiff  was  one.     But  the 

'Bayley  v.  Manchester,  etc.,   R.R.  365;  Sandford  v.  Eighth  Avenue  R.R. 

Co.,  L.  R.  8,  C.  P.  148.    See  Moore  v.  Co.,  23  N.  Y.  343 ;  Bait.  &  Ohio  R.R. 

Fitchburg  R.R.  Co.,    4    Gray,    465  ;  Co.  v.  Blocher,  27  Md.  277. 
Penn.  R.R.  Co.  v.  Vandiver,  42  Pa.  St. 
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master,  by  giving  the  guard  authority  to  remove  an  offens- 
ive passenger,  necessarily  gave  him  authority  to  determine 
whether  any  passenger  had  misconducted  himself.  It  is 
not  convenient  for  the  master  personally  to  conduct  the 
Omnibuses,  and  he  puts  his  guard  in  his  place.  Therefore, 
if  the  guard  forms  a  wrong  judgment,  the  master  is  re- 
sponsible." * 

In  order  to  justify  the  expulsion  of  a  passenger  from  a 
railroad  train  for  refusing  to  pay  the  difference  between 
the  ticket-fare  and  the  regular  car-fare,  when  a  ticket  is  not 
purchased,  the  company  must  afford  passengers  reasonable 
and  proper  opportunity  to  avail  themselves  of  the  advan- 
tage of  such  a  discrimination  in  fares.  What  is  a  reason- 
able time  for  the  purchase  of  tickets,  is  to  be  determined  by 
the  jury,  under  the  instructions  of  the  court.*  If  a  person 
applies  at  the  ticket-office  of  a  railroad  company  at  a  suit- 
able time  to  a  proper  person,  and  a  ticket  is  refused  him 
without  his  fault,  he  has  a  right  to  take  a  seat  in  the  cars, 
and  to  be  transported,  on  the  payment  when  demanded  of 
the  sum  charged  those  who  purchase  tickets.  If,  when 
called  upon  for  his  fare,  he  offers  to  pay  the  usual  price 
charged  those  purchasing  tickets,  and  the  conductor  refuses 
to  accept  it,  but  demands  a  greater  rate,  he  may  pay  the 
excess  demanded  of  him  under  protest,  and  then  sue  the 
company,  and  recover  it  back,  but  is  not  obliged  to  do  so. 
If,  in  consequence  of  his  refusal  to  pay  the  excess,  the  con- 
ductor ejects  him  from  the  train,  the  company  is  liable,  and 


'  Seymour  v.  Greenwood,  supra  ;  7  Miss.  66 ;  Moore  v.  Chicago  R.R.  Co., 

H.  &  N.  356.     See  to  a  similar  effect,  55  Id.  243.     See  Crocker  v.  New  Lon- 

Higgins  V.  Watervliet  Tump.  Co.,  46  don,   etc.,  R.R.   Co.,  24   Conn.    249 ; 

N.    Y.    23 ;    Passenger    R.R.    Co.  v.  Swan  v.  Manchester,   etc.,  R.R.  Co., 

Young,  21  Ohio  St.  518.  132  Mass.   116;    Pullman  Palace  Car 

"Cochran  v.  Toher,  14  Minn.  391;  Co.   v.   Reed,   75  111.    125;   Evans  v. 

Du   Laurans  v.   First  Division  of  St.  Memphis,  etc.,  R.R.  Co.,  56  Ala.  246 ; 

Paul,  etc.,  R.R.  Co.,  ij  Id.  49;  Forsee  Yorkton  v.  Milwaukee,  etc.,  R.R.  Co., 

V.   Ala.    Gt.   Southern   R.R.   Co.,    63  54  Wis.  234. 
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the  amount  of  damages  will  depend  upon  the  time,  place, 
circumstances,  and  manner  of  his  ejection.^ 

Where  a  party  enters  a  car  for  the  purpose  of  going  to 
M.,  and  not  elsewhere,  and  with  no  intention  of  leaving  the 
train  at  J.,  and  does  not  do  so  until  forcibly  ejected  by  the 
conductor,  the  law  will  not  imply  a  contract  upon  his  part 
to  pay  his  fare  at  the  regularly  established  rates  for  the  dis- 
tance traveled  before  his  expulsion.*  A  passenger  who  re- 
fuses to  pay  fare  has  no  lawful  right  to  be  carried  to  the 
next  station.  There  may  be  public  considerations,  such  as 
the  danger  of  collision  resulting  from  stopping  trains  be- 
tween stations,  or  the  peril  of  the  traveling  public  conse- 
quent upon  the  increase  of  speed  necessary  to  regain  time 
thus  lost,  which  will  justify  the  enactment  of  a  law  that  the 
expulsion  must  occur  at  a  station.  These  considerations, 
however,  form  no  basis  for  a  claim  by  a  passenger  to  be 
carried  gratuitously  from  one  station  to  the  next.^ 

If  a  passenger  on  a  railroad  train  persists  in  violating  the 
reasonable  rules  of  the  company,  after  notice  and  a  request 
not  to  act  contrary  to  them,  the  carrier  may  rescind  the 
contract  for  his  conveyance,  and  refuse  to  carry  him  further. 
But  an  uncivil  word  by  a  passenger  at  the  beginning  of  his 
journey,  will  not  justify  the  carrier's  servants  in  treating 
him  with  insolence  to  the  end  of  it ;  nor  will  an  assault,  or 
resistance  to  the  performance  of  a  duty,  justify  the  servant 
in  pursuing  and  punishing  the  passenger  after  the  assault  or 
the  resistance  is  over.* 

Where  a  person  is  wrongfully  on  a  railroad  train,  and, 
upon  his  refusal  to  leave  it,  strikes  the  men  who  put  him 
out,  claiming  a  right  to  strike  and  struggle  to  any  extent 


'  Jeffersonville  R.R.  Co.  v.    Rogers,  *  Hanson  v.  European  &  North  Atn. 

38  Ind.  116.  R.R.   Co.,   62  Me.  84.    See  Pease  v. 

'  Du  Laurans  v.  First  Division  of  St.  Del.,  Lack.  &  Western  R.R.  Co.,  loi 

Paul,  etc.,  R.R.  Co.,  supra.  N.  Y.  367. 

'Jeffersonville  R.R.  Co.  v.  Rogers, 
28  Ind.  I. 


474  CORPORATE   LIABILITY    FOR   WRONGS.  §  289 

in  self-defense  against  the  violence  which  he  alleges  was 
committed  upon  him  by  blows  and  otherwise,  the  burden  is 
on  him  to  prove  that  his  own  illegal  acts  did  not  in  any  de- 
gree contribute  to  his  injury,  but  that  it  was  wholly  caused 
by  the  company's  servants.^  An  order  by  the  conductor  of 
a  railroad  train  to  a  person  to  get  ofif  of  the  car,  accom- 
panied by  a  show  or  demonstration  of  force  sufficient  to 
impress  the  person  with  the  behef  that  force  will  be  em- 
ployed, is  equivalent  to  proof  of  the  employment  of  force.^ 
A  person  who  is  ejected  from  a  railroad  car  with  unjustifi- 
able violence  is  not  bound  to  give  the  parties  who  are  put- 
ting him  out  notice  of  a  physical  infirmity ;  though  it 
might  have  been  otherwise  if  they  were  using  reasonable 
force  to  expel  him,  and  that  force  was  doing  him  an  injury 
by  aggravating  some  secret  disease.*  In  an  action  against 
a  railroad  company  for  being  forcibly  removed  from  the 
train,  it  is  competent  for  the  plaintiff  to  prove  what  was 
his  state  of  health  and  the  condition  of  his  clothing  shortly 
after  his  expulsion  from  the  car,  as  tending  to  show  the 
character  of  the  treatment  he  received  from  the  employes 
of  the  company,  and  the  danger  to  which  he  was  subjected 
by  reason  of  his  sickness  and  exposure.* 


'Coleman  v.  New  York  &  New  Ha-  train  did  not  usually  stop  there,  but 
ven  R.R.  Co.,  106  Mass.  160.  Where  that  it  probably  would  that  day.  The 
a  passenger  is  lawfully  ejected  from  a  train  not  having  stopped  there,  and  the 
railroad  train,  even  if  more  force  and  conductor  having  used  insulting  Ian- 
violence  than  necessary  were  used,  the  guage  to  them  in  relation  to  its  not 
plaintiff  cannot  recover  therefor  in  an  having  done  so,  it  was  held  that  the 
action  for  an  alleged  unlawful  removal,  company  was  not  liable  to  damages  for 
If  his  removal  was  justifiable,  and  he  such  language.  Parker  v.  Erie  R.R. 
would  recover  damages  for  the  improp-  Co.,  5  Hun,  57.  See  111.  Cent.  R.R. 
er  manner  in  which  it  was  effected,  Co.  v.  Downey,  18  111.  259. 
such  should  be  the  cause  of  action  "  Kline  v.  Centf.  Pacific  R.R.  Co.,  39 
alleged  by  him.     Logan  v.  Hannibal,  Cal.  587. 

etc.,  R.R.  Co.,  ^^  Mo.  663  ;  Johnson  ^  Coleman  v.  N.  Y.   &  New  Haven 

V.  Railroad  Co.,  46  N.  H.  213.     A  con-  R.R.  Co.,  supra. 

ductor  having  taken  from  a  gentleman  *  Indianapolis,  etc.,  R.R.  Co.  v.  An- 

and  his  wife  railroad  tickets  which  they  thony,  43  Ind.  183. 
had  purchased  for  L.,  told  them   the 
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The  power  vested  in  railroad  officials  to  preserve  peace 
and  good  order  on  their  trains,  and,  if  necessary  for  this 
purpose,  to  eject  therefrom  turbulent  and  disorderly  per- 
sons, carries  with  it  the  duty  to  exercise  the  power  when 
called  upon  by  passengers  to  do  so  in  a  proper  case.  A 
failure  to  discharge  this  duty  stands  to  some  extent  upon 
the  same  footing  as  the  omission  to  perform  any  other 
official  duty,  and  renders  the  corporation  liable.  Knowl- 
edge or  opportunity  to  know  that  injury  was  threatened, 
must  be  brought  home  to  the  conductor,  and  it  must  be 
shown  that  his  prompt  intervention  might  have  prevented 
or  mitigated  it.  The  power  at  his  disposal  consists  of  the 
train  hands  and  willing  passengers.  Ordinarily,  exemplary 
damages  should  not  be  awarded,  unless  there  was  a  refusal  or 
failure  to  interfere  when  called  upon,  or  the  injury  occurred 
in  the  presence  of  the  officer  who  could  have  prevented  it.^ 

§  290.  Loss  of  freight. — Railroad  companies  as  common 
carriers  may  make  valid  contracts  to  carry  beyond  the  lim- 
its of  their  own  road,  and  thus  become  liable  for  the  acts 
and  neglects  of  other  carriers  not  under  their  control. 
Although  such  corporations  are  not  allowed  to  assume  ob- 
ligations altogether  beyond  the  objects  of  their  incorpora- 
tion, yet,  within  the  general  business  of  their  creation,  con- 
siderable latitude  is  allowed  in  contracts  with  strangers.  If 
the  corporators  acquiesce  in  the  extension  of  the  business 
of  the  company  beyond  the  strict  limits  of  the  charter,  and 
strangers  are  thereby  induced  to  contract  upon  the  faith  of 
the  authority  of  the  agents  of  the  company,  it  is  not  at 
liberty  to  repudiate  the  authority  of  such  agents  when  their 
transactions  prove  disastrous.^   When  several  railroad  com- 


'  New   Orleans,   etc.,    R.R.   Co.   v.  Schenectady  R.R.  Co.,  19  Wend.  534 ; 

Burke,  53  Miss.  200.  Jordan  v.  Fall  River  R.R.  Co.,  5  Cush. 

°  Noyes   v.   Rutland    &    Burlington  69 ;  Houston,  etc.,  R.R.  Co.  v.  Hill,  43 

R.R.  Co.,  27  Vt.  1 10 ;  Farmers'  &  Me-  Texas,  381.     See  Illinois,  etc.,  R.R.  Co. 

chanics'  Bank  v.   Champ.  Trans.  Co.,  v.  People,  19  111.  App.  141. 
23    Id.    186;    Weed    v.   Saratoga    & 
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panics  owning  separate  lines  which  together  form  a  con- 
tinuous route  einter  into  an  agreement  by  which  at  either 
end  of  the  route  tickets  and  checks  for  luggage  can  be 
procured  for  the  entire  distance,  a  person  purchasing  such 
a  ticket  and  at  the  same  time  receiving  a  check,  may  re- 
cover of  the  company  of  which  the  ticket  was  purchased 
for  a  failure  to  deliver  his  luggage  at  the  end  of  the  route.^ 
A  parcel  was  delivered  at  L.  to  the  L.  and  P.  railroad  com- 
pany, directed  to  a  place  in  Derbyshire.  The  person  who 
took  it  to  the  station  offered  to  pay  the  charges,  but  the 
agent  of  the  company  said  they  had  better  be  paid  on  de- 
livery. The  L.  and  P.  railroad  company  was  known  to 
own  the  line  only  as  far  as  P.,  where  the  railroad  connected 
with  another  line,  and  beyond  that  with  a  third  line,  and  so 
on  into  Derbyshire.  The  parcel  was  lost  after  it  was  for- 
warded from  P.  It  was  held  that  the  L.  and  P.  railroad 
company  was  liable.  The  judge  charged  the  jury  that 
when  a  common  carrier  takes  into  his  care  a  parcel  directed 
to  a  particular  place,  and  does  not  by  positive  agreement 
limit  his  responsibility  to  a  part  only  of  the  distance,  it  is 
prima  facie  evidence  of  an  undertaking  on  his  part  to 
carry  the  parcel  to  the  place  to  which  it  is  directed,  although 
beyond  the  limits  of  his  ordinary  duty  as  a  carrier.* 

A  passenger  on   a  railroad  is  not  bound  at  once  to  de- 


■  Weed  V.  Saratoga,  etc.,  R.R.   Co.,  poration  shall  furnish  suitable  accom- 

19  Wend.  534 ;  Hart  v.  Rensselaer,  etc.,  modations  for  freight,  receiving  and  de- 

R.R.  Co.,  4  Seld.  37 ;  Bard  v.  Poole,  2  livering  it,  and   that   the   liability  for 

Kern.  495  ;  Quimby  v.  Vanderbilt,  17  freight  shall  not  be  incurred  until  re- 

N.  Y.  306  ;  Bank  of  Augusta  v.  Earle,  ceived  on  the  cars.     McCluer  v.  Man- 

13   Pet.  587.     See  Wood  v.  N.  Y.  &  Chester  &  Lawrence  R.R.  Co.,  13  Gray, 

New   Haven   R.R.  Co.,  22  Conn,   i  ;  124. 

Naugatuck  R.R.  Co.  v.  Waterbury  '^  Muschamp  v.  Lancaster  &  Preston 
Button  Cq.,  24  .14.  468.  A  railroad  Junction  R.R.  Co.,  8  Mees.  &  Welsh, 
company  which  has  a  lease  of  part  of  421.  See  Watson  v.  Ambergate,  etc., 
another  connecting  line  cannot  absolve  R.R.  Co.,  15  Jur.  448;  3  Engl.  L.  & 
itself  from  liability  to  the  owner  of  Eq.  497 ;  Scotthorn  v.  South  Stafford- 
freight  delivered  to  it  on  the  portion  shire  R.R.  Co.,  22  L.  J.  N.  S.  Exch. 
which  it  has  leased  under  an  arrange-  121;  17  Jur.  214;  8  Exch.  341  ;  18 
ment  with  that  company  that  each  cor-  Engl.  L.  &  Eq.  553. 
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raand  his  luggage,  but  has  a  reasonable  time  within  which 
to  make  the  demand,  and  the  liability  of  the  railroad  com- 
pany continues  until  such  reasonable  time  has  elapsed,  to 
be  determined  from  the  circumstances  of  each  case.  If 
the  luggage  be  left  beyond  a  reasonable  time,  the  character 
of  the  bailment  changes,  and  the  company  is  liable  as  ware- 
houseman simply,  to  be  charged  only  for  want  of  ordinary 
care.'  In  Gary  v.  Cleveland  &  Toledo  R. R.  Co.,*  a  lady 
paid  for  a  passage,  and  was  furnished  with  tickets  from 
Toledo  to  Buffalo  over  the  defendants'  railroad  and  inter- 
mediate roads,  the  defendants'  agent  receiving  the  fare  for 
the  whole  distance.  The  train  upon  which  she  was  a  pas- 
senger was  due  at  Buffalo  at  five  o'clock  in  the  afternoon, 
and  in  time  to  connect  with  a  train  going  east,  but  was 
detained  by  obstructions,  and  did  not  arrive  until  about  ten 
o'clock  at  night,  and  after  the  eastern  train  had  left.  Three 
passenger  trains  arrived  at  the  same  time,  carrying  an  un- 
usual crowd  of  passengers,  and  a  corresponding  accumula- 
tion of  luggage,  so  much  so  that  the  usual  places  for  storing 
it  were  insufficient  for  the  purpose.  It  was  an  inclement 
night,  and  it  took  until  nearly  twelve  o'clock  to  dispose  of 
the  luggage  which  the  servants  of  the  railroad  companies 
were  ready  and  offered  to  deliver,  and  did  deliver  such  as 
was  claimed.  The  car  in  which  she  was  a  passenger  could 
not  enter  the  depot  for  want  of  room,  and  she  went  directly 


'  Gary  v.  Cleveland  &  Toledo  R  R.  bility  on  the  ground  that  the  immediate 

Co.,  29  Barb.  35,  per  Allen  and  MUL-  damage  is  occasioned   by  the   act   of 

LIN,  JJ.     Bacon,  J.,  dissenting,  main-  God  or  inevitable  accident.     Michaels 

tained  that  the  liability  ceases  imfnedi-  v.  N.  Y.  Cent.  R.R.  Co.,  30  N.  Y.  564; 

ately  on  the  arrival  of  the  cars  at  the  Read  v.  Spalding,  lb.  630 ;  Bailwiclc  v. 

place  of  destination  and  the  readiness  Bait.  &  Ohio  R.R.  Co.,  45  Id.  712; 

or  offer  of  the  agent  of  the  company  to  Pruitt  v.  Hann.  &  St.  Jo.  R.R.  Co.,  62 

deliver  the   luggage.      See   Powell   v.  Mo.   527.     See   Morrison  v.  Dam,  20 

Myers,  26  Wend.  591 ;  Cole  v.  Good-  Pa.  St.  171 ;  Denny  v.  New  York  Cent, 

win,  19  Id.  251.    Where  the  negligence  R.R.  Co.,  13  Gray,  481  ;  Railroad  Co. 

of  a  railroad  corporation  concurs  in  v.  Reeves,  10  Wall.  176. 

and  contributes  to  the  injury  of  freight,  '  Supra. 
the  company  is  not  exempt  from  lia- 
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to  a  hotel,  retaining  tiie  check  as  a  voucher  for  her  trunk. 
The  depot  building,  with  much  of  the  luggage,  was  de- 
stroyed by  fire  that  night,  and  her  trunk  could  not  be  found 
when  she  called  for  it  the  next  morning.  It  was  held  that 
the  company  was  liable  for  the  value  of  the  trunk.  In 
Massachusetts  it  was  held  that  a  railroad  company  which 
transports  goods  over  its  road  for  hire,  and  deposits  them 
in  a  warehouse  without  additional  charge  until  the  owner 
or  consignee  has  a  reasonable  time  to  take  them  away,  is 
not  liable  as  a  common  carrier  for  the  loss  of  the  goods  by 
fire  without  any  negligence  or  default  on  its  part  after  the 
goods  are  unloaded  and  placed  in  its  warehouse,  although 
the  owner  or  consignee  has  no  opportunity  to  remove  the 
goods  before  they  are  destroyed.  Shaw,  C.  J.,  said  the 
contract  was  that  the  company  would  carry  the  goods  safely 
to  their  destination,  and  there  discharge  them  on  the  plat- 
form and  deliver  them  if  the  owner  was  ready  to  take 
them,  or  if  not,  to  keep  them  in  some  safe  place  a  reasonable 
time,  to  be  delivered  when  called  for.  "This,"  he  re- 
marked, "  we  consider  to  be  one  entire  contract  for  hire, 
although  there  is  no  separate  charge  for  storage,  yet  the 
freight  to  be  paid  fixed  by  the  company  as  a  compensation 
for  the  whole  service  is  paid  as  well  for  the  temporary 

storage  as  for  the  carriage From  this  view  of  the 

duty  and  implied  contract  of  the  carriers  by  railroad,  we 
think  there  result  two  distinct  liabilities  ;  first,  that  of  com- 
mon carriers,  and  afterward  that  of  keepers  for  hire,  or 
warehouse-keepers.^ 

A  statute  enacted  that  railroad  companies  in  the  State 
should  be  liable  as  common  carriers  for  the  transportation 
of  all  freight  and  luggage  received  by  them,  any  obligation 
that  might  be  entered  into  between  said  railroads  and  other 
parties  to  the  contrary  notwithstanding.     The  charter  of  a 


'  Norway  Plains  Co.  v.  Boston  &  Me.    Boston    &    Providence  R.R.   Co.,   10 
R.R.  Co.,  I  Gray  263.    See  Thomas  v.    Mete.  472. 
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railroad  company  provided  that  "  it  should  be  lawful  for 
the  company  hereby  incorporated  from  time  to  time  to  fix, 
regulate,  and  receive  the  toll  and  charges  by  them  to  be 
received  for  transportation  of  persons  or  property  on  their 
railroad."^  A  bill  of  lading  of  cotton,  which  was  shipped 
at  the  owner's  risk  as  to  all  damages,  or  injury  by  fire 
while  in  the  course  of  transportation,  was  signed  by  the 
owner,  as  well  as  by  the  agent  of  the  railroad  company. 
The  cotton  was  destroyed  by  fire  without  the  consent  or 
negligence  of  the  agents  of  the  company,  whilst  in  the  reg- 
ular course  of  transportation  on  the  railroad ;  and  a  judg- 
ment for  its  full  value  having  been  obtained  by  the  owner 
against  the  company,  the  point  submitted  for  the  decision 
of  the  appellate  court  was  whether  the  company  had  a  right 
to  limit  its  liability  by  special  contract,  and  provide  against 
responsibility  for  losses  by  fire,  if  such  special  contract  did 
not  attempt  to  cover  losses  occasioned  by  negligence  or 
misconduct.  It  was  held  that  as  there  was  nothing  in  the 
company's  charter  which  enabled  it  to  exempt  itself  by 
special  contract  from  its  common  law  obligations,  or  to 
limit  the  extent  of  its  liability,  the  judgment  must  be  af- 
firmed.** 

In  Railroad  Co.  v.  Lockwood,^  Bradley,  J.,  in  deliver- 
ing the  opinion  of  the  Supreme  Court  of  the  United  States, 


'  Although  a  railroad  company  is  in  elusive  advantages  can  be  granted  to 

one   sense   a  private  corporation,  yet  the  latter  to  its  injury.     While  a  rail- 

the  paramount  object  of  the  legislature  road   corporation   has   the    power    to 

in  creating  such  a  corporation  is  the  regulate  transportation   on    its    road, 

interest  of  the  public.     It  is  bound  to  this  does  not  carry  with  it  the  right  to 

receive  and  carry  all  goods  offered  for  exclude  any  particular  individuals,  or 

transportation,  and  is  liable  to  an  action  to  grant  to  some  the  exclusive  privilege 

upon  refusal  to  do  so  without  sufficient  of  transportation.     A  regulation  to  be 

cause.  An  express  company  engaged  in  valid  must  operate  on  all  alike.     San- 

thebusinessof  transporting  small  pack-  ford  v.  Catawissa,  etc.,  R.R.  Co.,  24 

ages  is  as  much  entitled  to  the  benefits^of  Pa.  St.  378. 

a  railroad  as  the  owners  of  the  packages.  "  Mobile  &  Ohio  R.R.  Co.  v.  Franks, 

Its  agents  are  entitled  to  equal  privi-  41  Miss.  494. 

leges  with  other  persons,  and  no  ex-  '17  Wall.  357. 
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said  :  "The  great  hardship  on  the  carrier  in  certain  special 
cases  where  goods  of  great  value  or  subject  to  extra  risk 
were  delivered  to  him  without  notice  of  their  character,  and 
where  losses  happened  by  sheer  accident  without  any  possi- 
bility of  fraud  or  collusion  on  his  part,  such  as  collisions  at 
sea,  accidental  fire,  etc.,  led  to  a  relaxation  of  the  rule  to 
the  extent  of  authorizing  certain  exemptions  from  liability 
in  such  cases  to  be  provided  for,  either  by  public  notice 
brought  home  to  the  owners  of  the  goods,  or  by  inserting 
exemptions  from  liability  in  the  bill  of  lading  or  other  con- 
tract of  carriage.  A  modification  of  the  strict  rule  of  re- 
sponsibility, exempting  the  carrier  from  liability  for  acci- 
dental losses,  where  it  can  be  safely  done,  enables  the  carry- 
ing interest  to  reduce  its  rates  of  compensation  ;  thus  pro- 
portionally relieving  the  transportation  of  produce  and 
merchandise  from  some  of  the  burden  with  which  it  is  loaded. 
The  question  is  whether  such  modification  of  responsibility 
by  notice  or  special  contract  may  not  be  carried  beyond 
legitimate  bounds,  and  introduce  evils  against  which  it  was 

the  direct  policy  of  the  law  to  guard It  is  argued 

that  a  common  carrier,  by  entering  into  a  special  contract 
with  a  party  for  carrying  his  goods  or  person  on  modified 
terms,  drops  his  character  and  becomes  an  ordinary  bailee 
for  hire,  and  therefore  may  make  any  contract  he  pleases. 
That  is,  he  may  make  any  contract  whatever  because  he  is 
an  ordinary  bailee,  and  he  is  an  ordinary  bailee  because  he 
has  made  the  contract.  We  are  unable  to  see  the  soundness 
of  this  reasoning.  It  seems  to  us  more  accurate  to  say  that 
common  carriers  are  such  by  virtue  of  their  occupation,  not 
by  virtue  of  the  responsibilities  under  which  they  rest.  Those 
responsibilities  may  vary  in  different  countries,  and  at  differ- 
ent times,  without  changing  the  character  of  the  employ- 
ment. The  common  law  subjects  the  common  carrier  to 
insurance  of  the  goods  carried  except  as  against  the  act  of 
God  or  public  enemies.     The  civil  law  excepts  also  losses 
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by  means  of  any  superior  force,  and  any  inevitable  accident. 
Yet  the  employment  is  the  same  in  both  cases.  And  if  by 
special  agreement  the  carrier  is  exempted  from  still  other 
responsibilities,  it  does  not  follow  that  his  employment  is 
changed,  but  only  that  his  responsibilities  are  changed.  The 
theory  occasionally  announced,  that  a  special  contract  as  to 
the  terms  and  responsibilities  of  carriage  changes  the  nature 
of  the  employment,  is  calculated  to  mislead.  The  responsi- 
bilities of  a  common  carrier  may  be  reduced  to  those  of  an 
ordinary  bailee  for  hire,  whilst  the  nature  of  his  business 
renders  him  a  common  carrier  still.  Is  there  any  good  sense 
in  holding  that  a  railroad  company,  whose  only  business  is 
to  carry  passengers  and  goods,  and  which  was  created  and 
established  for  that  purpose  alone,  is  changed  to  a  private 
carrier  for  hire  by  a  mere  contract  with  a  customer,  where- 
by the  latter  assumes  the  risk  of  inevitable  accidents  in  the 
carriage  of  his  goods  ?  Suppose  the  contract  relates  to  a 
single  crate  of  glass  or  crockery,  whilst  at  the  same  time 
the  carrier  receives  from  the  same  person  twenty  other  par- 
cels respecting  which  no  contract  is  made.  Is  the  company 
a  public  carrier  as  to  the  twenty  parcels,  and  a  private  carrier 
as  to  the  one  ?  A  common  carrier  may  undoubtedly  become 
a  private  carrier,  or  a  bailee  for  hire,  when,  as  a  matter  of 
accommodation  or  special  engagement,  he  undertakes  to 
carry  something  which  it  is  not  his  business  to  carry.  For 
example,  if  a  carrier  of  produce,  running  a  truck  boat  be- 
tween New  York  City  and  Norfolk,  should  be  requested  to 
carry  a  keg  of  specie,  or  a  load  of  expensive  furniture,  which 
he  could  justly  refuse  to  take,  such  agreement  might  be 
made  in  reference  to  his  taking  and  carrying  the  same  as 
the  parties  chose  to  make,  not  involving  any  stipulation 
contrary  to  law  or  public  policy.  But  when  a  carrier  has  a 
regularly  established  business  for  carrying  all  or  certain  arti- 
cles, and  especially  if  that  carrier  be  a  corporation  created 
for  the  purpose  of  the  carrying  trade,  and  the  carriage  of 

VOL.  II. — 31 
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the  articles  is  embraced  within  the  scope  of  its  chartered 
powers,  it  is  a  common  carrier,  and  a  special  contract  about 
its  responsibility  does  not  divest  it  of  the  character.    But  it 
is  contended  that  though  a  carrier  may  not  stipulate  for  his 
own  negligence,  there  is  no  good  reason  why  he  should  not 
be  permitted  to  stipulate  for  immunity  for  the  negligence 
of  his  servants,  over  whose  actions,  in  his  absence,  he  can 
exercise  no  control.     If  we  advert  for  a  moment  to  the 
fundamental  principles  on  which  the  law  of  common  carri- 
ers is  founded,  it  will  be  seen  that  this  objection  is  inad- 
missible.    In  regulating  the  public  establishment  of  com- 
mon carriers,  the  great  object  of  the  law  was  to  secure  the 
lUtmost  care  and  diligence  in  the  performance  of  their  im- 
.portant  duties,— an  object  essential  to  the  welfare  of  every 
.civilized  community.     Hence  the  common  law  rule  which 
.charged  the  common  carrier  as  an  insurer.    Why  charge  him 
,as  such  ?    Plainly  for  the  purpose  of  raising  the  most  strin- 
gent motive  for  the  exercise  of  carefulness  and  fidelity  in  his 
Irust.     In  regard  to  passengers,  the  highest  degree  of  care- 
fulness and  diligence  is  expressly  exacted.    In  the  one  case 
ihe  securing  of  the  most  exact  diligence  and  fidelity  under- 
lies the  law,  and  is  the  reason  for  it ;  in  the  other,  it  is 
directly  and  absolutely  prescribed  by  the  law.    Now  to  what 
avail  does  the  law  attach  these  essential  duties  to  the  em- 
.ployment  of  the  comm.on  carrier,  if  they  may  be  waived  in  re- 
spect to  his  agents  and  servants,  especially  where  the  carrier 
is  an  artificial  being,  incapable  of  acting  except  by  agents 
and  servants  ?     It  is  carefulness  and  diligence  in  perform- 
ing the  service  which  the  law  demands,  not  an  abstract  care- 
fulness and  diligence  in  proprietors  and  stockholders  who 
take  no  active  part  in  the  business.     To  admit  such  a  dis- 
tinction in  the  law  of  common  carriers,  as  the  business  is 
,now  carried  on,  would  be  subversive  of  the  very  object  of 
the  law.     It  is  a  favorite  argument  in  the  cases  which  favor 
the  extension  of  the  carrier's  right  to  contract  for  exemption 
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from  liability,  that  men  must  be  permitted  to  make  their  own 
agreements,  and  that  it  is  of  no  concern  of  the  public  on  what 
terms  an  individual  chooses  to  have  his  goods  carried.  Is 
it  true  that  the  public  interest  is  not  affected  by  individual 
contracts  of  the  kind  referred  to  ?  Is  not  the  whole  busi- 
ness community  affected  by  holding  such  contracts  valid  ? 
....  The  carrier  and  his  customer  do  not  stand  on  a  foot- 
ing of  equality.  The  latter  is  only  one  individual  of  a  rriill- 
ion.  He  cannot  afford  to  higgle  or  stand  out  and  seek  re- 
dress in  the  courts.  His  business  will  not  admit  such  a 
course.  He  prefers  rather  to  accept  any  bill  of  lading,  or 
sign  any  paper  the  carrier  presents ;  often  indeed  without 
knowing  what  the  one  or  the  other  contains.  In  most  cases 
he  has  no  alternative  but  to  do  this,  or  abandon  his  busi- 
ness  The  business  is  mostly  concentrated  in  a  few 

powerful  corporations  whose  position  in  the  body  politic 
enables  them  to  control  it.  They  do,  in  fact,  control  it,  and 
impose  such  conditions  upon  travel  and  transportation  as 

they  see  fit,  which  the  public  is  compelled  to  accept 

The  conclusions  to  which  we  have  come  are, — First,  that  a 
common  carrier  cannot  lawfully  stipulate  for  exemption 
from  responsibility  for  the  negligence  of  himself  or  his  ser- 
vants; secondly,  that  it  is  not  just  and  reasonable  in  the  eye 
of  the  law  for  a  common  carrier  to  stipulate  for  exemption 
from  responsibility  for  the  negligence  of  himself  or  his  ser- 
vants ;  thirdly,  that  these  rules  apply  to  carriers  of  goods 
and  carriers  of  passengers  for  hire,  and  with  special  force  to 
the  latter."^       

'SeeColev.  Goodwin,  19  Wend.  257;  181;  Perkins  v.  same,  lb.  196;  Smith 

Gould  V.  Hill,  2  Hill,  623 ;  N.  J.  Steam-  v.  same,  29  Barb.  132  ;  24  N.  Y.  222 ; 

boat  Nav.  Co.  v.  Merchants'  Bank,  6  Bissell  v.  same,  29  Barb.  602  ;  Stinson 

How.     344 ;    Dorr    v.    N.    J.    Steam  v.  same,  32  N.  Y.  337 ;   Farnham  v. 

Nav.  Co.,  4  Sandf.   136;  Stoddard  v.  Camden,  etc.,  R.R.  Co.,  55  Pa.  St.  62; 

Long  Island  R.R.  Co.,  5  Id.  180;  Par-  Pennsylv.  R.R.  Co.  v.  Henderson,  51 

sons  V.  Monteath,  13  Barb.  353  ;  Moore  Id.  315  ;  Welsh  v.  Pittsburg,  etc.,  R.R. 

V.  Evans,  14  Id.  524;  Welles  v.  N.  Y.  Co.,  10  Ohio  St.  75;  Cleveland  R.R. 

Cent.  R.R.  Co.,  26  Id.  24;  24  N.  Y.  Co.  v.  Ciirran,  19  Id.  i ;  Fillebrown  v. 
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§  291.  Injury  of  passenger  by  railroad  accident. — Whatever 
human  care,  vigilance,  and  foresight  can  reasonably  do  con- 
sistently with  the  mode  of  conveyance  and  the  practical 
operation  of  a  railroad,  is  required  of  a  company  employed 
in  transporting  passengers.  It  is  not  its  duty,  in  order 
to  make  travel  on  its  road  absolutely  free  from  peril,  to 
incur  a  degree  of  expense  that  would  render  the  opera- 
tion of  the  road  impracticable.  It  would  be  unreasonable 
to  insist  that  the  road-bed  should  be  laid  with  ties  of  iron 
or  cut  stone,  because  in  that  way  the  danger  arising  from 
wooden  ties  subject  to  decay  would  be  avoided  ;  but  not  to 
require  that,  although  a  railroad  company  may  use  ties  of 
wood,  such  ties  shall  be  absolutely  sound  and  roadvvorthy.^ 
Although,  in  an  action  against  a  railroad  company  by  a 
passenger  to  recover  damages  for  an  injury,  the  burden  of 
showing  negligence  on  the  part  of  the  defendant  rests  in 
the  first  instance  upon  the  plaintiff  ;  yet  when  he  has  proved 
a  situation  which  could  not  have  been  produced  except  by 
the  operation  of  abnormal  causes,  the  onus  rests  upon  the 
defendant  to  show  that  the  injury  was  caused  without  the 
fault  of  the  company.*  Where  habits  of  intoxication  in  the 
conductor  of  a  railroad  train  are  shown,  it  raises  in  the  case 
of  an  accident  a  presumption  of  negligence,  and  casts  upon 


Grand  Trunk  R.R.  Co.,  55  Me.  462;  95  Id.  562.     See  Russell  Manf.  Co.  v. 

Sager    v.    Portsmouth,    31     Id.    228;  New  Haven  Steamlioat  Co.,  50  N.  Y. 

School  Dist.  V.  Boston,  etc.,  R.R.  Co.,  121  ;    Mullen  v.  St.  John,  57  Id.  572 ; 

102  Mass.  552  ;  Walker  v.  Transp.  Co.,  Gianna  v.  Second  Avenue  R.R.  Co.,  67 

3  Wall.  150;  Express  Co.  v.  Kountze,  Id.  597.    When  in  an  action  against  a 

8   Id.    342  ;   McCormick  v.   Pennsylv.  railroad  company  to  recover  damages 

R.R.  Co.,  99  N.  Y.  65  ;  Hughes  v.  Sun  for  personal  injuries  sustained  by  the 

Mut.  Ins.  Co.,  100  Id.  58.  plaintiff  while  a  passenger  on  the  de- 

1  Pittsburg,  etc.,  R.R.  Co.  v.  Thomp-  fendant's  road,  he  shows  that  the  in- 

son,  56  111.  138.    See  Denver,  etc.,  R.R.  juries  were  caused  by  the  overturning 

Co.  v.  Conway,  8  Col.  i  ;   Bellman^v.  of  a  car  without  fault  on  his  part,  he 

N.  Y.  Cent.,  etc.,  Co.,  49  Hun,  153.  makes  out  against  the  company  a/ra«a 

^  Edgerton  v.  N.  Y.  &  Harlem  R.R.  facie  case  of  negligence,  and  throws 

Co.,  39  N.  Y.  227 ;    Caldwell  v.  N.  J.  upon  it  the  burden  of  rebutting  that 

Steamboat  Co.,  47  Id.  291  ;   Saybolt  v.  presumption.    Pittsburg,  etc.,  R.R.  Co. 

N.  Y.,  Lake  Erie  &  Western  R.R.  Co.,  v.  Thompson,  56  III.  138. 
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the  company  the  burthen  of  proving  that  he  was  not  intoxi- 
cated at  the  time,  and  used  proper  care.^  In  an  action  against 
a  railroad  company  by  a  passenger  for  an  injury  caused  by  an 
accident,  the  court  charged  the  jury  as  follows  :  "  It  is  true 
that  ordinarily  in  actions  of  this  character  the  plaintiff  is 
limited  to  compensation  for  his  injury,  and  that  nothing 
further  can  be  given.  If  you  find  from  the  evidence  that 
the  conduct  of  the  engineer  on  the  morning  of  the  4th  of 
November,  1879,  or  the  conduct  of  the  railroad  company 
in  the  employment  of  a  bridge-keeper  who  could  neither 
read  nor  write,  amounted  to  such  a  reckless  indifference  to 
human  life  as  to  constitute  wilful  and  malicious  misconduct, 
then  you  may  be  justified  in  giving  exemplary  damages.  It 
is  for  you  upon  the  evidence  to  say  whether  you  will  or 
not."  Held  error.  It  did  not  follow  from  such  an  in- 
ability of  the  bridge-keeper  that  he  could  not  accurately 
discharge  all  the  duties  incident  to  his  employment.'  In 
an  action  against  contractors  of  a  railroad  company  for  in- 
juries received  by  the  plaintiff  while  riding  on  a  construc- 
tion train  employed  in  transporting  materials  for  the  road, 
and  not  adapted  for  passengers,  it  appeared  that  the  plain- 
tiff, who  was  a  sheriff  and  deputy  marshal,  desiring  to 
arrest  a  person  on  the  line  of  the  road,  applied  to  the  con- 
ductor for  passage  on  the  train,  and  requested  that  the  train 
would  stop  at  a  place  named  until  the  arrest  could  be 
made  ;  that  the  plaintiff's  wishes  were  granted,  he  paying 
fare  ;  and  that  he  was  injured  by  the  running  over  of  a  steer 
which  threw  the  train  from  the  track.  It  was  held  that  the 
defendants  were  not  under  the  same  obligations  and  respon- 
sibilities which  attach  to  common  carriers  of  passengers  by 
railroad  ;  that  all  the  plaintiff  could  exact  from  the  defend- 
ants was  the  exercise  of  such  care  and  skill  in  the  manage- 
ment and  running  of   the  train  as  prudent  and  cautious 


'  Pennsylvania  R.R.  Co.  v.  Books,  57-       ''  Brooks  v.  N.  Y.  &  Greenwood  Lakfr 
Pa.  St.  339.  R.R.  Co.,  30  Hun,  47. 
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men,  experienced  in  that  business,  are  accustomed  to  use 
under  similar  circumstances,  and  if  notwithstanding  the  ex- 
ercise of  such  care  and  skill,  the  accident  occurred,  they 
were  not  liable.^  In  an  action  against  a  railroad  company 
for  injuries  received  while  traveling  on  the  road,  it  appeared 
that  the  plaintiff,  having  a  loaded  freight  car,  and  having 
missed  connection  with  the  freight  train,  prevailed  upon  the 
agents  of  the  company  to  attach  his  car  to  the  passenger 
train,  which  was  contrary  to  the  rules  and  instructions  of 
the  company,  he  agreeing  to  "  run  all  risks,"  and  to  attend 
to  the  brakes  on  his  car.  It  was  held  that  the  company 
was  responsible  if  the  injury  to  the  plaintiff  was  caused  by 
negligence  or  want  of  ordinary  care  in  the  running  of  the 
train,  without  concurrent  negligence  on  his  part.^  On  the 
back  of  a  railroad  ticket  issued  to  a  drover  in  charge  of 
stock,  and  addressed  to  the  conductor  of  the  passenger  car 
attached  to  the  stock  train,  was  the  following  indorsement : 
"  The  person  accepting  this  free  ticket  assumes  all  risks  of 
accidents,  and  expressly  agrees  that  the  company  shall  not 
be  liable  under  any  circumstances,  whether  of  negligence  of 
its  agents  or  otherwise,  for  any  injury  to  the  person,  or  for 
any  loss  or  injury  to  the  personal  property  of  the  party 
using  this  ticket."  It  was  held  that  such  a  release  was  no 
excuse  for  negligence  on  the  part  of  the  company  resulting 
in  the  death  of  the  drover.^  In  Wells  v.  N.  Y.  Cent.  R.R. 
Co.,*  it  was  decided  that  a  contract  between  a  railroad  com- 
pany and  a  gratuitous  passenger  by  which  the  former  is  ex- 
empted from  liability  under  any  circumstances  for  the  negli- 
gence of  its  agents,  whether  slight  or  gross,  for  any  injury 
to  the  passenger,  is  valid.  The  words  in  the  ticket,  "  whether 
of  negligence  of  their  agents  or  otherwise,"  were  held  to 


'  Shoemaker  v.  Kingsbury,  12  Wall.  '  Pennsylvania  R.R.  Co.  v.  Hender- 
369.  son,  51  Pa.  St.  315. 

'Lackawanna  &  Bloomsburg  R.R.  *  24  N.  Y.  181,  Sutherland,  J.,  dis- 
Co.  V.  Chenewith,  52  Pa.  St.  382.  senting.  See  Perkins  v.  N.Y.  Cent.  R.R. 

Co.,  24  N.  Y.  197. 
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mean  the  negligence  of  the  mere  agents  of  the  company, 
and  not  to  extend  to  the  acts  of  the  directors  or  managers. 
In  Smith  v.  N.  Y.  Cent.  R.R.  Co.,^  a  drover  in  charge  of 
stock  who  paid  no  separate  fare  under  a  contract  providing 
that  persons  riding  free  to  take  charge  of  stock,  who  paid 
no  separate  fare  under  a  contract  stipulating  that  "  persons 
riding  free  to  take  charge  of  stock,  do  so  at  their  own  risk 
of  personal  injury  from  whatever  cause,"  was  held  by  a 
divided  court  not  a  gratuitous  passenger.  But  in  Bissell  v. 
N.  Y.  Cent.  R.R.  Co.,^  it  was  held  that  a  common  carrier 
might  exonerate  himself  from  liability  to  a  drover  under  a 
contract  such  as  was  stated  in  the  last  case,  for  the  negli- 
gence of  its  agents  and  servants.^ 

In  an  action  against  a  railroad  company  to  recover  damages 
for  alleged  negligence  on  its  part  causing  the  death  of  a 
mail  agent,  it  appeared  that  it  was  the  custom  for  a  super- 
intendent of  the  government  mail  service  to  issue  a 
monthly  requisition  upon  the  defendant  for  passes  over 
its  road  for  the  use  of  the  persons  traveling  in  charge  of 
the  mails,  and  that  a  pass  was  issued  and  delivered  to  such 
superintendent  for  the  use  of  the  plaintiff's  intestate  and  sent 
by  the  superintendent  to  the  deceased.  Upon  the  back  of 
the  pass  was  printed  the  following  condition  :  "  The  person 
accepting  this  free  pass  assumes,  in  consideration  therefor, 
all  risk  of  accident,  and  expressly  agrees  that  the  New 
York,  Lake  Erie  &  Western  Railroad  Company  shall  not 
be  liable  under  any  circumstances,  whether  of  negligence 
by  their  agents  or  otherwise,  for  any  injury  to  the  person 
or  for  any  loss  or  injury  to  the  property  of  the  passenger 
using  this  pass."  It  was  held  that  the  pass  was  a  mere 
voucher  issued  for  the  convenience  of  the  mail  agent  and 
the  information  of  the  employes  of  the  defendant,  and  did 
not  constitute  a  contract  between  the  defendant  and  the  per- 


■  24  N.  Y.  222.  '  Denio,  C.  J.,  and  Wright  and 

^  2$  N.  Y.  442.  Sutherland,  JJ.,  dissenting. 
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son  using  it,  and  that  the  condition  attempted  to  be  imposed 
by  the  company  to  the  acceptance  of  the  pass  was  illegal 
and  ineffectual  to  shield  it  from  the  consequences  of  its 
wrongful  acts.^ 

When  a  corporation  undertakes  to  carry  passengers  be- 
yond its  chartered  line  of  railroad,  it  is  liable  for  injury 
caused  by  the  negligence  of  its  agents,  whether  the  acci- 
dent occurred  upon  another  railroad  track  or  upon  a  com- 
mon road  used  by  it  in  the  same  business.*  In  an  action 
against  a  railroad  company  for  injuries  received  by  the  up- 
setting of  a  stage-coach,  it  appeared  that  the  defendant 
owned  and  operated  a  road  between  T.  and  P. ;  that  it 
hired  a  stage  and  driver  at  a  daily  compensation  to  carry 
passengers  between  the  station  S.  and  the  village  of  the 
same  name  about  one  mile  distant ;  that  the  stage  started 
at  the  upper  end  of  the  village  and  picked  up  passengers 
as  it  proceeded  down  the  street ;  that  the  driver  was  fur- 
nished with  railroad  tickets  by  the  company  and  sold  them 
to  passengers,  usually  after  their  arrival  at  the  station,  but 
sometimes  at  the  village  ;  and  that  the  plaintiff  was  injured 
while  riding  in  the  stage  to  the  station  for  the  purpose  of 
taking  the  cars  to  T.     It  was  held  proper  to  submit  it  to 


'  Seybolt  v.  N.  Y.,  Lake  Erie  &  addition  to  this  it  may  be  added  that 
Western  R.R.  Co.,  95  N.  Y.  562 ;  S.  C.  such  a  contract  is  against  public  pol- 
31  Hun,  100.  In  an  action  against  a  icy.  The  duty  which  common  car- 
railroad  company  for  the  wrongful  riers  owe  to  all  persons  carried  not  to 
killing  of  a  mail  agent,  evidence  that  be  guilty  of  negligent  injury  is  one 
the  deceased  accepted  a  free  ticket  on  against  the  breach  of  which  they  may 
the  condition  that  he  would  take  all  not  protect  themselves  by  private  con- 
risk  of  injury  on  the  road,  by  which  he  tract."  111.  Cent.  R.R.  Co.  v.  Crudup, 
relieved  the  company  from  liability  for  63  Miss.  291.  See  Rev.  Sts.  of  U.  S., 
the  negligence  of  its  servants,  is  not  ch.  10,  tit.  46,  sees.  3997,  4005. 
admissible.  The  company,  by  its  con-  "^  Hart  v.  Rensselaer  &  Saratoga 
tract  with  the  government,  "received  R.R.  Co.,  8  N.  Y.  (4  Seld.) 37;  Quimby 
compensation  for  transporting  both  the  v.  Vanderbilt,  17  Id.  306;  Bissell  v. 
mail  and  its  custodians,  and  there  Mich.  Southern  &  Northern  Ind.  R.R. 
would  have  been  no  consideration  for  Co.,  22  Id.  258 ;  Cary  v.  Cleveland  & 
the  obligation  entered  into  by  the  de-  Toledo  R.R.  Co.,  19  Wend.  534. 
ceased  to  waive  the  damages,  and  in 
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the  jury  as  a  question  of  fact,  whether  the  plaintiff  at  the 
time  he  was  injured  was  a  passenger  of  the  defendant,  and 
a  verdict  having  been  rendered  in  his  favor,  the  court  re- 
fused to  disturb  it.^ 

In  an  action  against  two  railroad  corporations  to  recover 
for  injuries  received  by  the  plaintiff  while  a  passenger  in 
consequence  of  a  collision,  it  appeared  that  the  two  com- 
panies were  jointly  concerned  in  carrying  passengers  and 
freight  through  a  portion  of  the  States  of  Illinois,  Indiana, 
and  Michigan,  by  three  connected  railroads,  under  a  con- 
solidated arrangement ;  that  they  undertook  to  convey  the 
plaintiff  from  a  point  near  Chicago  eastward  over  the  con- 
solidated line  of  road,  and  that  during  the  transit  the 
plaintiff's  leg  was  broken  through  the  carelessness  of  the 
defendants.  The  defendants  insisted  that  they  had  no 
right  or  power  to  consolidate  their  business  in  the  manner 
stated,  or  to  acquire  the  possession  and  use  of  a  connecting 


'  Buffett  V.  Troy  &  Boston  R.R.  Co., 
40  N.  Y.  168.  James,  J.,  dissented  on 
the  ground  :  first,  because  the  plaintiff 
at  the  time  he  was  injured  had  not  paid 
for  his  passage,  the  conventional  rela- 
tion of  passenger  and  carrier  never  ex- 
isted, and  no  contract,  express  or  im- 
plied, was  established ;  second,  the 
employment  of  the  stage  was  not  au- 
thorized by  defendant's  charter,  was 
not  within  its  powers,  and,  therefore, 
the  acts  of  its  officers  in  making  such 
contract  was  ultra  vires  and  void ; 
third,  the  corporation  might  avail  itself 
of  such  invalidity  as  a  defense.  In  an 
action  against  a  railroad  company  for 
injuries  received  by  the  upsetting  of  a 
stage-coach  under  an  alleged  contract 
of  the  company  to  carry  passengers 
from  New  Haven  to  CoUinsville,  it  ap- 
peared that  the  defendant  in  fact  only 
ran  its  cars  to  a  point  five  miles  short 
of  CoUinsville,  the  balance  of  the  route 
being  traversed  by  the  stages  of  private 
owners;    that   one   company   received 


nothing  for  the  services,  expenditures, 
or  risks  of  the  other,  and  there  was  no 
participation  in  the  profits.  The  de- 
fendant had  publicly  advertised  its 
time-table,  together  with  the  hours  of 
departure  of  the  stages,  and  the  plain- 
tiff's railroad  ticket  had  on  it  the  words 
"  New  Haven  to  CoUinsville  by  stage 
from  Farmington."  It  was  held  that  al- 
though the  ticket  taken  in  connection 
with  the  payment  of  the  money  for  the 
entire  distance  would  furnish  some  evi- 
dence of  a  promise  to  transport  the 
holder  of  the  ticket  over  the  entire  line, 
yet  when  it  was  seen  that  the  company 
had  no  connection  with  the  stages,  and 
that,  for  the  convenience  of  the  public, 
each  party  simply  took  the  whole  fare, 
the  inference  that  a  special  contract 
was  made  was.a  mere  presumption,  and 
a  verdict  for  the  plaintiff  was  set  aside 
as  contrary  to  evidence.  Hood  v.  New 
York  &  New  Haven  R.R.  Co.,  22 
Conn.  I,  Waite  and  HiNMAN,  JJ., 
dissenting. 
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road  in  Illinois,  and  that  their  business  was  not  in  judg- 
ment of  law  consolidated,  but  that  all  their  acts  and  pro- 
ceedings were  in  legal  contemplation  those  of  the  natural 
persons  who  were  engaged  in  promoting  the  same.  It  was 
held  that  the  two  companies  were  jointly  liable  for  the  in- 
juries and  the  plaintiff  entitled  to  recover.^  The  Balti- 
more and  Ohio  Railroad  Company  was  incorporated  by  an 
act  of  the  legislature  of  Maryland  passed  the  28th  of  Feb- 
ruary, 1827.  On  the  8th  of  the  following  March,  the 
legislature  of  Virginia  passed  an  act  which,  after  reciting 
the  Maryland  act,  declared  that  the  same  rights  and  privi- 
leges were  granted  to  the  company  within  the  territory  of 
Virginia,  and  that  it  should  be  subject  to  the  same  pains, 
penalties,  and  obligations  as  were  imposed  by  the  Mary- 
land act.  By  an  act  of  Maryland  of  the  2  2d  of  February, 
183 1,  the  company  was  authorized  to  construct  a  lateral 
road  to  the  line  of  the  District  of  Columbia.  On  the  2d 
of  March,  1831,  Congress  passed  an  act  which,  after  recit- 
ing in  the  preamble  the  original  act  of  incorporation,  pro- 
vided that  the  company  might  extend  its  railroad  into  and 
within  the  District  of  Columbia ;  and  then  followed  sub- 
stantially the  same  provisions  as  were  contained  in  the  Vir- 
ginia act.  A  supplemental  act  of  Maryland  provided  that 
the  stock  issued  by  the  company  to  complete  the  lateral 
road  should  form  the  capital  upon  which  the  net  profits 
derived  from  the  use  of  such  road  should  be  apportioned. 
H.  bought  at  the  office  of  the  company  in  Washington  a 
ticket  made  up  of  three  coupons  with  which  to  go  from  there 
to  Columbus,  Ohio.  On  the  first  coupon  was  this  memoran- 
dum :  "  Responsibility  for  safety  of  person  or  loss  of  baggage 


'Bissellv.  Mich.  South.  &  Northern  v.  Western  R.R.  Co.,  15  N.  Y.  444; 
Ind.  R.R.  Co.,  22  N.  Y.  258.  A  rail-  Blair  v.  Erie  R.R.  Co.,  66  Id.  313; 
road  company  owes  the  same  degree  of  Seybolt  v.  N.  Y.,  Lake  Erie  &  Western 
care  to  the  clerks  and  mail  agents  rid-  R.R.  Co.,  95  Id.  562.  See  Pennsylvania 
ing  in  the  postal  car  in  charge  of  the  R.R.  Co.  v.  Price, 96  Pa.  St. 256;  David- 
mails,  as  it  does  to  passengers.  Nolton  son  v.  Railroad  Co.,  1 1  Oregon,  1 36. 
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on  each  portion  of  the  route  is  confined  to  the  proprietors  of 
that  portion  alone."  H.,  while  traveling  on  the  railroad  in 
Virginia,  was  severely  injured  by  a  collision,  and  he  brought 
an  action  against  the  Baltimore  and  Ohio  Railroad  Com- 
pany. It  was  held  that  neither  the  act  of  the  legislature  of 
Virginia,  nor  that  of  Congress,  created  a  new  corporation, 
but  that  those  acts  were  licenses  given  to  the  Maryland 
corporation  as  such,  which  maintained  its  identity  as  before, 
with  simply  an  enlargement  of  its  sphere  of  operations.^ 

§  292.  Duty  of  corporation  to  keep  its  works  in  a  safe  con- 
dition.— However  lawful  a  business  may  be,  and  whether 
pursued  by  an  individual  or  corporation,  the  law  exacts  of 
those  who  undertake  it  a  careful  regard  for  the  rights  and 
interests  of  others.  It  must  not  only  be  lawful  in  itself, 
but  also  lawfully  pursued,  to  shield  from  responsibility.  It 
cannot  be  accomplished  safely  to  others  without  the  exer- 
cise of  a  proper  degree  of  care  and  skill ;  which  means  such 
care  and  skill  as  careful  and  prudent  men,  competent  to  the 
undertaking,  exercise  in  their  own  affairs  when  the  loss,  if 
any  happens,  is  to  be  borne  by  themselves.* 

Corporations,  like  natural  persons,  are  subject  to  reme- 
dial legislation,  and,  without  express  reservation  by  the 
legislature  of  power  over  them,  they  are  liable  to  be  re- 
strained, limited,  and  controlled  by  such  laws  as  the  legis- 
lature may  pass  based  upon  principles  of  public  safety  to 
the  public.^     When  the  act  incorporating  a  city  makes  it 


'  Bait.  &  Ohio  R.R.  Co.  v.  Harris,  and   servants  when  employed   in   the 

12  Wall.  65.  construction  of  a  work  for  the  benefit 

'  Dayton  v.  Pease,  4.   Ohio  St.  80 ;  of  a  city  or  town  ;  also  for  the  negli- 

Thayer  v.  Boston,  19  Pick.  511  ;  Bower  gent  acts  of  persons  employed  by  it  in 

V.  New  York,  3  Barb.  254 ;  Brownlow  making  erections  upon  its  real  estate, 

V.    Metrop.   Board   of   Works,    16  J.  though  the  relation  of  master  and  ser- 

Scott  N.  S.  546;  III   Eng.  C.  L.  546  ;  vant  does  not  exist  between  such  per- 

Ruck  V.  Williams,   3    H.  &   N.  308 ;  sons  and  the  corporation.     New  York 

Proprs.     of    Southampton     v.    Local  v.  Bailey,  2  Denio,  433. 
Board,  8  Ell.  &  Bl.  801.     A  municipal        ^  Frederick  v.  Groshen,  30  Md.  436  ; 

corporation  is  responsible  for  the  neg-  Richmond,    etc.,    R.R.    Co.   v.   Rich- 

ligence  or  unskilfulness   of  its   agents  mond,  26  Gratt.  83. 
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the  duty  of  the  city  authorities  to  keep  in  repair  the  streets 
and  highways  within  the  city  limits,  an  action  will  lie 
against  the  corporation  in  favor  of  a  person  who  is  injured 
in  consequence  of  a  tortious  and  negligent  breach  of  the 
duty  of  keeping  in  repair  a  bridge  within  those  limits.^ 
The  principle  that  those  who  have  works  under  their  con- 
trol are  bound  to  keep  such  works  in  proper  repair,  is  ap- 
plicable to  public  ports  in  possession  of  a  city,  as  well  as  to 
canals,  bridges,  and  other  highways  in  the  custody  of  indi- 
viduals and  private  corporations.  There  is  no  reason  or 
authority  for  any  distinction  ;  and  a  municipal  corporation 
is  liable  for  special  injury  sustained  by  an  individual  in  con- 
sequence of  its  neglect  to  keep  a  wharf  in  a  safe  condition. 
The  right  of  action  is  not  based  on  the  city  ordinances,  nor 
on  the  ground  that  the  wrong  is  committed  by  a  neglect  to 
enforce  them  ;  but  that  the  injury  is  a  violation  of  the  duty 
arising  out  of  the  control  which  the  city  has  over  the  port, 
and  from  its  receiving  tolls  from  the  vessels  which  come 
into  it.^ 

It  is  the  duty  of  a  railroad  company  to  keep  its  road  and 
works  and  all  portions  of  its  track  in  such  repair,  and  so 
watched  and  tended,  as  to  insure  the  safety  of  those  who 
may  lawfully  be  upon  it,  whether  passengers  or  servants,  or 
others  ;  and  if  it  fails  to  do  so,  it  is  responsible  for  the  con- 
sequences. Under  this  rule  it  is  liable  for  defects  which  it 
knew,  or  by  reasonable  care  and  diligence  might  have 
known.*  Where  the  plaintiff's  intestate,  who  was  a  brake- 
man  on  the  defendant's  railroad  train,  was  killed  by  the 
breaking  down  of  the  track,  it  was  held  proper  for  the  jury 
to  determine  whether  the  accident  and  consequent  injury 


'  Smoot  V.  Wetempka,  24  Ala.  112.  111.   197;  Gibson  v.  Pacific  R.R.  Co., 

'  Pittsburg  V.  Grier,  22  Pa.  St.  54.  46  Mo.  163  ;  Harper  v.  Indianapolis  & 

^  Ryan  v.  Fowler,  24   N.  Y.   410  ;  St.  Louis  R.R.  Co.,  47  Id.  567 ;  Broth- 

Noyes  v.  Smith,  28  Vt.  59 ;  Hayden  v.  ers  v.    Cartter,   52    Id.  372  ;    Susque- 

Smithfield  Manf.  Co.,  29  Conn.   548;  hanna,   etc.,    Turnp.    v.     People,     ij 

Chicago,  etc.,  R.R.  Co.  v.   Sweet,  45  Wend.  267  ;  Kane  v.  People,  3  Id.  363. 
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to  the  intestate  were  occasioned  by  the  defendant's  negli- 
gence in  not  making  the  road-bed  reasonably  safe  for  use  by 
its  employes. ^  In  an  action  against  a  railroad  company  to 
recover  damages  for  the  loss  of  a  leg  while  serving  as 
brakeman  on  defendant's  road,  the  petition  alleged  that  the 
plaintiff  was  injured  while  in  the  discharge  of  his  duties  in 
coupling  cars,  without  carelessness  or  negligence  on  his 
part,  through  the  negligence,  carelessness,  and  want  of 
proper  care  and  prudence  of  the  defendant  in  the  manage- 
ment of  its  railroad  in  this,  that  it  permitted  deep  and 
dangerous  holes  to  remain  open  in  the  ground  and  road-bed 
between  its  side  track  and  the  main  track  into  which  the 
plaintiff  stepped,  whereby  he  was  thrown  upon  the  ttack, 
run  over,  and  crushed  by  the  wheel  of  the  car.  It  was  fur- 
ther alleged  that  the  existence  of  the  hole  into  which  the 
plaintiff  stepped  was  not  known  to  him,  but  that  the  hole 
was  left  by  the  defendant  after  it  was  notified  of  its  exist- 
ence, and  knew,  or  ought  to  have  known,  that  it  was  unsafe 
and  dangerous  to  its  employes ;  that,  as  a  result  of  the  in- 
jury, he  twice  suffered  amputation,  once  between  the  ankle 
and  knee,  and  afterward  between  the  knee  and  the  hip. 
The  jury  having  found  that  the  plaintiff  did  not  contribute 
to  the  injury,  or  know  that  the  hole  was  there,  and  that  it 
was  not  so  plainly  visible  that  it  was  carelessness  in  him 
to  overlook  it,  it  was  held  that  he  was  entitled  to  recover. 
The  evidence  tended  to  show  that  the  hole  had  been  dug 
by  steamboat  men,  for  the  purpose  of  placing  a  post  in  it 
to  which  to  tie  their  boats  ;  that  it  had  been  there  three 
or  four  days  before  the  accident,  and  that  another  brake- 
man  had  seen  it  and  complained  of  it  to  the  section  fore- 
man. The  court  said,  that  although  it  was  true  in  one  sense 
that  the  section  foreman,  whose  duty  it  was  to  superintend 
the  track  and  keep  it  clear  and  safe,  was  a  fellow-servant 
of  the  plaintiff,  yet  he  represented  the  company,  and  his 


Near  v.  Del.  &  Hudson  Canal  Co.,  32  Hun,  557. 
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negligence  was  the  company's  negligence  in  a  matter  in 
which  it  owed  a  duty  and  obligation  to  its  servants.^  In  a 
case  in  which  it  was  decided  that  a  railroad  company  was 
liable  for  an  injury  to  one  of  its  servants,  caused  by  a  want 
of  repair  in  the  road-bed,  the  plaintiff  was  injured  in  coup- 
ling cars.  In  coming  out  from  between  the  cars  he  stepped 
one  foot  into  a  hole  on  the  side  of  the  track,  the  train 
caught  and  crushed  the  other  foot,  and  it  became  necessary 
to  amputate  his  leg.  The  plaintiff  testified  that  he  had 
known  of  the  existence  of  the  hole  for  some  time,  arid  had 
complained  of  it  to  the  repairer  of  the  track.  It  was  urged 
in  the  argument  for  the  company  that  the  omission  to  re- 
pair the  defect  which  occasioned  the  injury  was  the  result 
of  the  negligence  of  the  person  whose  duty  it  was  to  see 
that  the  track  was  kept  in  a  safe  and  proper  condition,  and 
that  the  accident  was  therefore  caused  by  the  carelessness 
of  a  fellow-servant.  Bigelow,  C.  J.,  in  delivering  the 
opinion,  said  :  "  This  argument  leaves  out  of  sight  the  real 
ground  on  which  the  liability  of  the  defendant  rests.  If 
the  argument  is  well  founded,  then  it  would  follow  that  as 
a  corporation  can  only  act  by  agents  or  servants,  it  would 
escape  all  responsibility  for  every  species  of  injury  caused 
by  the  defective  machinery  and  apparatus  or  badly  con- 
structed tracks,  or  insufficient  bridges,  and  other  similar 
causes.  So  an  individual  could  avail  himself  of  a  similar 
immunity  if  he  conducted  his  business  exclusively  by  agents 
or  servants.  But  the  rule  of  law  does  not  lead  to  any  such 
absurd  result.  The  liability  of  the  master  or  employer  in 
such  cases  is  founded  on  the  implied  obligation  of  his  con- 
tract with  those  whom  he  employs  in  his  service.  This  re- 
quires him  to  use  due  care  in  supplying  and  maintaining 
suitable  instrumentalities  for  the  performance  of  the  work 
or  duty  which  he  requires  of  them,  and  renders  him  liable 
for  damages  occasioned  by  a  neglect  or  omission  to  fulfil 


'  Lewis  V.  St.  Louis  &  Iron  Mt.  R.R.  Co.,  59  Mo.  495. 
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this  obligation,  whether  it  arises  from  his  own  want  of  care, 


"  1 


or  that  of  his  agents  to  whom  he  intrusts  the  duty. 

The  carrier  of  passengers,  especially  in  vehicles  and  con- 
veyances propelled  by  steam,  where  the  consequences  of  an 
accident  from  defective  machinery  are  almost  certainly 
fatal  to  human  life,  is  bound  to  use  every  precaution  which 
human  skill,  care,  and  foresight  can  provide,  and  to  exercise 
similar  care  and  foresight  in  ascertaining  and  adopting  im- 
provements to  secure  additional  protection.  If  a  defect 
exists  which  might  have  been  avoided  or  remedied  by  any 
means  which  science  has  made  known  and  demonstrated  to 
be  useful  and  effective,  the  carrier  should  employ  such  means 
although  not  generally  used.^  Although  the  employes  of 
a  railroad  company  do  not  positively  know  that  an  engine 
is  unsafe,  yet  if  it  is  so  in  fact,  and  they  receive  such  reports 
in  relation  to  it  as  ought  to  put  them  on  inquiry  and  to 
lead  by  the  use  of  proper  diligence  to  a  knowledge  of  the 
facts,  the  company  will  be  held  to  the  same  liability  as  if 
its  agents  had  actual  knowledge  ;  and  if  the  condition  of  a 
locomotive,  in  fact  insecure,  can  be  ascertained  by  the  ex- 
ercise of  the  highest  diligence,  the  company  will  be  respon- 
sible if  it  neglects  to  ascertain  the  truth.^ 

§  293.  Injury  of  employe  from  defective  machinery. — A  cor- 
poration is  liable  to  an  employ^  for  negligence  or  want  of 
proper  care  in  respect  to  such  acts  and  duties  as  it  is  re- 
quired to  perform  as  master  or  principal,  without  regard  to 
the  rank  or  title  of  the  agent  intrusted  with  their  perform- 
ance.* Accordingly,  where  machinery  is  permitted  to  get 
in  an  unsafe  condition,  and  complaint  is  made  by  a  servant 
or  employ^  during  the  period  it  is  out  of  repair,  the  master 
takes  upon  himself  the  risk,  and  is  responsible  to  a  servant 


I  Snow  V.   Housatonic  R.R.  Co.,  8  « Chicago  &  Alton  R.R.  Co.  v.  Shan- 

AUen,  441.  i^o"'  43  HI-  338. 

«  Caldwell  v.  N.  J.  Steamboat  Co.,  47  *  Flike  v.  Albany  R.R.  Co.,  53  N.  Y. 

N.  Y.  282.  549- 
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for  any  accident  that  may  happen  in  consequence.^  Al- 
though, as  a  rule,  the  servant  of  a  corporation,  who  has 
been  injured  by  the  negligence,  misfeasance,  or  misconduct 
of  a  fellow-servant,  cannot  maintain  an  action  against  the 
master  for  such  injury,  yet  it  is  otherwise  where  the  injury 
is  caused  by  reason  of  improper  and  defective  machinery 
or  appliances  used  in  the  prosecution  of  the  business,  or 
where  the  servant  by  whose  neghgence  or  misconduct  the 
injury  was  occasioned  was  not  possessed  of  ordinary  skill 
and  capacity  in  the  business  intrusted  to  him,  and  the  em- 
ployment of  such  incompetent  servant  was  attributable  to 
the  want  of  ordinary  care  on  the  part  of  the  master.  While 
it  is  true  that  a  workman  or  servant,  on  entering  into  an 
employment,  by  implication  agrees  that  he  will  undertake 
the  ordinary  risks  incident  to  the  service  in  which  he  is 
engaged,  among  which  is  the  negligence  of  other  servants 
employed  in  similar  services  by  the  same  master,  it  is  also 
true  that  the  employer  or  master  impliedly  contracts  that 
he  will  use  due  care  in  engaging  the  services  of  those  who 
are  reasonably  fit  and  competent  for  the  performance  of 
their  respective  duties  in  the  common  service,  and  will  also 
take  due  precaution  to  adopt  and  use  such  machinery,  ap- 
paratus, tools,  and  means  as  are  suitable  and  proper  for  the 
prosecution  of  the  business  in  which  his  servants  are  en- 
gaged, with  a  reasonable  degree  of  safety.''  Although  the 
coupling  of  railroad  cars  is  hazardous,  requiring  great  care 
on  the  part  of  those  who  engage  in  it,  yet  it  does  not  follow 
that,  because  of  an  accident  to  such  an  employ^  while  per- 
forming his  duty,  the  employer  is  liable  simply  because  the 


■  Holmes  v.  Clark,  6  H.  &  N.  349 ;  28  Vt.  63  ;  111.  Cent.  R.R.  Co.  v.  Jewell, 

Keegan  v.  Western  R.R.  Co.,  4  Selden,^  46  111.  99 ;  McDermott  v.  Pacific  R.R. 

175.  Co.,  30  Mo.  115;   Rollback  v.  Pacific 

=  Wright  V.  N.  Y.  Cent.  R.R.  Co.,  25  R.R.  Co.,  43  Id.  187  ;  Gibson  v.  Pacific 

N.  Y.  565  ;  Warner  v.  Erie  R.R.  Co.,  R.R.  Co.,  46  Id.  163 ;  Harper  v.  Indian- 

39  Id.  471 ;  Snow  v.  Housatonic  R.R.  apolis  &  St.  Louis  R.R.  Co.,  47  Id.  567 ; 

Co.,  8  Allen,  444 ;  Gilman  v.  Eastern  S.  C.  44  Id.  488  ;  Hutchinson  v.  Rail- 

R.R.  Corp.,  10  Id.  233 ;  Noyes  v.  Smith,  way  Co.,  5  W.  H.  &  G.  352. 
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accident  might  have  been  prevented  by  some  special  device 
or  precaution  not  in  common  use.  In  such  cases  the  risk 
of  injury  is  one  of  the  hazards  which  the  employ^  assumes 
when  he  engages  in  the  service.  Where  there  was  no  proof 
that  the  risk  was  extraordinary  in  its  nature,  it  was  held 
error  to  submit  that  question  to  the  jury.^ 

But  while  the  master  is  not  an  insurer  of  the  employe's 
safety,  yet  he  must  furnish  him  with  machinery  and  appli- 
ances suitable  to  the  use  they  are  intended  to  be  put ;  and  he 
rhust  not  only  furnish  them  originally,  but  must  use  ordinary 
care  and  diligence  to  seethat  they  are  kept  in  that  condition. 
If  a  defect  unknown  to  the  servant  exists,  chargeable  to  the 
master's  negligence  in  either  of  these  respects,  he  is  liable.® 
In  an  action  founded  on  the  alleged  negligence  of  a  rail- 
road corporation  in  failing  to  provide  and  keep  in  repair  a 
safe  and  suitable  engine  to  be  run  by  the  plaintiff  in  his 
employment  as  engineer  upon  its  road,  the  following  evi- 
dence was  held  sufficient  to  establish  the  company's  liability  : 
That  the  defendant,  by  its  agents  intrusted  with  that  duty, 
did  not  exercise  ordinary  care  and  diligence  in  supplying 
and  maintaining  an  engine  safe  to  be  used  for  motive  power 
upon  the  road  in  the  performance  of  that  part  of  the  plain- 
tiff's work  in  which  he  was  engaged  at  the  time  ;  that  this 
neglect  was  the  cause  of  the  injury;  that  the  plaintiff  was 
in  the  exercise  of  ordinary  care  and  diligence  in  the  use  of 
the  engine  ;  that  he  did  not  know,  or  have  reasonable  cause 
to  believe,  that  the  engine  was  unsafe  at  the  time  of  the 
explosion  ;  and  that  the  injury  was  not  in  whole  or  in  part 
caused  by  any  violation  of  the  terms  of  his  contract  of  em- 
ployment as  expressed  in  the  rules  of  the  road.     The  ques- 
tion was  not  whether  the  officers  of  the  company  knew,  or 
might  have  known,  of  the  defect,  or  of  the  incompetency 
of  those  who  had  charge  of  the  repairs ;   but  whether  the 


'  Northern  Cent.  R.R.  Co.v.  Husson,        "  Hickman  v.  Missouri  Pacific  R.R. 
loi  Pa.  St.  I.  Co.,  2  Mo.  App.  344. 
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corporation,  in  any  part  of  its  organization  by  any  of  its 
agents,  failed  to  exercise  due  care  to  prevent  injury  to  the 
plaintiff  from  defects  in  the  instrument  furnished  for  his 
use.  Agents  who  are  charged  with  the  duty  of  supplying 
safe  machinery,  are  not  in  the  true  sense  of  the  rule  to  be 
regarded  as  fellow-servants  of  those  who  are  engaged  in 
operating  it,  but  have  the  master's  duty.  They  are  em- 
ployed in  distinct  and  independent  departments  of  service, 
and  there  is  no  difficulty  in  distinguishing  them,  even  when 
the  same  person  renders  service  by  turns  in  each,  as  the 
convenience  of  the  employer  may  require,^  While  an  em- 
ploy6  of  a  corporation  takes  the  natural  risk  of  his  employ- 
ment, including  that  which  results  from  the  negligence  of 
his  fellow-servants,  the  rule  has  no  application  if  the  corpo- 
ration has  at  the  same  time  disregarded  its  obligation  to 
provide  a  suitable  road-bed,  engines,  cars,  or  other  neces- 
sary appointments  of  the  railroad,  so  that  the  injury  is  not 
caused  by  the  negligence  of  a  fellow-servant,  but  is  in  part 
the  result  of  the  omission  by  the  corporation  of  its  duty."^ 

§  294.  Injury  by  co-employ6. — An  employer  is  not  liable  to 
one  of  his  agents  or  servants  for  the  negligence  of  another 
of  his  agents  or  servants  engaged  in  the  same  general  busi- 
ness ;  the  general  rule  being  that  one  who  enters  the  service 
of  another  takes  upon  himself  the  ordinary  risks  of  the  neg- 
ligent acts  of  his  fellow-servants  in  the  course  of  the  em- 
ployment.^ In  an  action  against  a  railroad  company  for  a 
personal  injury,  it  appeared  that  the  plaintiff  was  employed 
to  take  care  of  the  defendant's  engines,  and  to  do  other 
work  in  and  about  the  defendant's  roundhouse,  including 


'  Ford  V.  Fitchburg  R.R.  Co.,  no  Priestly  v.  Fowler,  3  Mees.  &  Welsh. 

Mass.  240.  I ;  Murray  v.  South  Carolina  R.R.  Co., 

'  Ellis  V.  N.  Y.,  Lake  Erie,  etc.,  R.R.  i  McMuUan,  385  ;  Farwell  v.  Boston  & 

Co.,  95  N.  Y.  546.  Worcester    R.R.    Co.,    4    Mete.    49; 

'  Sherman  v.  Rochester  &  Syracuse  Randall  v.  Bait.  &  Ohio  R.R.  Co.,  109 

R.R.  Co.,  1 5  Barb.  574 ;  Coon  v.  Syra-  U.  S.  478. 
cuse  &  Utica  R.R.  Co.,  i  Seld.  492; 
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the  duty  of  opening  the  doors  of  the  roundhouse  when  the 
engines  passed  in  or  out,  and  to  shut  the  doors  afterward. 
At  the  time  of  the  accident,  the  plaintiff  and  two  other  em- 
ployes were  endeavoring  to  shut  these  doors,  which  weighed 
several  hundred  pounds,  and  which  it  was  difficult  to  do  on 
account  of  an  accumulation  of  snow  and  ice.  They  had 
succeeded  in  shutting  one,  and  while  trying  to  shut  the 
other,  one  of  the  plaintiff's  co-employ6s  pried  it  up  with  an 
iron  bar  so  high  as  to  lift  it  from  its  hinges,  and  cause  it  to 
fall  upon  the  plaintiff.  It  was  held,  reversing  the  judgment 
of  the  court  below,  not  an  operating  of  the  road  within  a 
statute  allowing  employes  of  a  railroad  company  to  recover 
against  the  company  for  injuries  occasioned  by  the  negli- 
gence of  co-employes  where  the  wrongs  were  in  any  man- 
ner connected  with  the  use  and  operation  of  the  rail- 
road.' Where  it  was  sought  to  recover  damages  against  a 
railroad  company  for  the  death  of  the  plaintiff's  intestate 
alleged  to  have  been  caused  by  the  defendant's  negligence, 
it  appeared  that  the  deceased  was  at  the  time  of  his  death 
in  the  employ  of  the  company  as  a  foreman  of  its  shop,  the 
company  agreeing  to  pay  him  a  price  fixed  per  hour  while 
he  was  in  the  shop,  and  to  transport  him  from  his  residence 
to  the  place  where  the  work  was  to  be  done  and  back  again 
upon  its  railroad  without  charge  ;  and  that  at  the  time  of 
the  accident  the  deceased  was  in  the  defendant's  car  on  his 
way  to  the  shop.  It  was  held  that,  as  it  was  essential  that 
the  deceased  should  be  in  the  car  at  the  time  and  place  of 
the  accident  to  enable  him  to  fulfil  his  contract  of  service, 
he  was  there  as  an  employ^,  and  the  plaintiff  could  not 
recover.^  

'  Malone   v.   Burlington,   etc.,  R.R.  Co.,    17   N.    Y.    134;    Gillshannon   v. 

Co.,  61  Iowa,  326.     See  Deppe  v.  Rail-  Stony  Brook  R.R.  Corp.,  loCush.  228  ; 

road  Co.,  36  Id.  52.  Seaver  v.  Boston  &  Me.  R.R.  Co.,  14 

2  Vick  V.  N.  Y.  Cent.,  etc.,  R.R.  Co.,  Gray,  466  ;    Tunney  v.  Midland  R.R. 

95N.  Y.267.     See  Ross  V.  N.  Y.  Cent.,  Co.,    L.   R.     l,   C.   P.    291.     Contra, 

etc.,  R.R.  Co.,  5  Hun,  488,  affi'd  74  N.  O'Donnell  v.  Allegheny  Valley   R.R. 

Y.  617  ;  Russell  v.  Hudson  River  R.R.  Co.,  59  Pa.  St.  239. 
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The  principle  that  a  railroad  company  is  not  liable  for 
an  injury  received  by  one  servant  from  the  negligence  of 
another  while  both  are  acting  in  the  common  business  of 
the  company,  does  not  apply  where  the  servant  injured  was 
not  at  the  time  of  the  injury  acting  in  the  service  of  the 
company ;  he  being  in  such  case  substantially  a  stranger, 
and  entitled  to  all  the  privileges  he  would  have  had  if  he 
had  not  been  a  servant.  It  will  not  affect  the  question  that 
the  servant,  when  he  was  injured,  was  absent  from  his  post 
of  service  without  permission,  if  he  was  received  on  a  train 
of  the  company  without  objection  by  the  conductor  who 
was  intrusted  with  the  duty  of  excluding  all  persons  not 
lawfully  entitled  to  be  on  the  train  ;  nor  that  he  was  riding 
in  the  baggage  car.^ 

§  295.  Injury  in  case  of  contributory  negligence. — An  action 
cannot  be  maintained  for  the  consequences  of  a  negligent 
act  where  the  party  complaining  has,  by  his  own  negligence, 
contributed  to  the  misfortune.  The  mere  want  of  ordinary 
care  or  caution  would  not,  however,  disentitle  him  to  re- 
cover unless  it  were  such  that  but  for  that  negligence  or 
want  of  ordinary  care  and  caution  the  misfortune  could  not 
have  happened ;  nor  if  the  defendant  might  by  the  exercise 
of  care  on  his  part  have  avoided  the  consequences  of  the 
neglect  or  carelessness  of  the  plaintiff.  A  swing  bridge 
over  a  canal  crossing  a  public  highway  when  turned  back 
for  the  passage  of  a  barge  along  the  canal  left  a  gap  on  the 
side  of  the  road  without  any  fence  toward  the  water.  A., 
being  upon  the  bridge  while  it  was  in  this  position,  and  the 
spot  being  dark,  incautiously  stepped  back,  and  falling  into 
the  water  was  drowned.  In  an  action  by  his  widow  and 
administratrix  against  the  canal  company,  under  Lord 
Campbell's  act,  the  jury  were  instructed  that  if  they 
thought  there  had  been  negligence  on  the  part  of  the  com- 
pany, and  no  want  of  proper  care  and  caution  on  the  part 

'  Washburn  v.  Nashville,  etc.,  R.R.  (Co.,  3  Head.  Tenn.  638. 
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of  the  deceased,  the  plaintiff  was  entitled  to  recover ;  but 
that  if  they  thought  that  the  deceased  had  by  his  own  neg- 
ligence contributed  to  the  accident,  they  must  find  for  the 
defendant.  The  direction  was  held  correct,  notwithstand- 
ing the  bridge  was  not  secured  as  it  should  have  been.^  A 
railroad  or  steamboat  company,  by  the  departure  and 
arrival  of  its  conveyances,  gives  an  invitation  to  all  who 
desire  to  approach  its  boats  or  cars  to  pass  over  its  wharf 
or  platform.  One  accustomed  so  to  pass  cannot  be 
deemed  a  trespasser  in  repeating  his  act  after  a  new  station 
or  landing  has  been  adopted  and  the  cars  or  boats  have 
ceased  to  use  the  old  one.  To  deprive  a  passer  of  such 
right  so  as  to  make  him  in  fault  and  prevent  his  recovery 
for  an  injury  sustained  in  consequence  of  the  place  being 
in  a  bad  condition,  notice  must  have  been  given  of  its 
changed  character,  and  that  the  rights  of  passers  are  termi- 
nated.^ 

It  has  been  held,  however,  that  a  railroad  company  is  not 
bound  to  exercise  ordinary  care  and  skill  in  the  erection, 
structure,  and  maintenance  of  its  station-houses  as  to  per- 
sons who  enter  the  same  not  on  any  business  with  the  com- 
pany or  its  agents,  nor  on  any  business  connected  with  the 
operation  of  its  road,  but  are  there  without  objection  on  the 
part  of  the  company,  and  therefore  by  its  mere  sufferance 
or  permission.^  In  an  action  against  a  railroad  company  it 
appeared  that  the  plaintiff,  a  boy  five  or  six  years  of  age,  was 
injured  while  loitering  upon  the  edge  of  the  platform  looking 
at  a  moving  train ;  that  an  elder  brother  had  previously  told 
him  to  come  back  from  where  he  was  standing,  which  he 
refused  to  do ;  and  that  a  passing  car,  moving  at  a  rate  not 
exceeding  three  or  four  miles  an  hour,  with  an  iron  step 


>  Witherly  V.  Regent's  Canal  Co.,  12  Johns.    90;    111.    Cent.    R.R.    Co.    v. 

J.  Scott  N.  S.  2  ;  104  Eng.  C.  L.  i.   See  Downey,  18  I]l.  259. 

Tuff  V.  Wamaan,  2  Id.  740 ;  89  Eng.  C.  "  Railroad  Co.v.Hanning,i 5  Wall.649. 

L.    740 ;    94  Eng.  C.  L.  573 ;   Town-  «  Pittsburg,  etc.,  R.R.  Co.  v.  Bing- 

send  V.  Susquehanna  Turnp.   Co.,  6  ham,  29  Ohio  St.  364. 
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projecting  from  the  side  of  the  car,  struck  and  pulled  him 
from  the  platform  under  the  wheels  so  that  he  was  run 
over.  It  was  held  that  he  was  not  entitled  to  recover.  The 
court  said  :  "  There  is  no  question  of  contributory  negli- 
gence involved  in  the  inquiry  or  essential  to  its  considera- 
tipn.  If  the  defendant  did  not  owe  the  duty  of  protection 
against  the  injury  suffered  in  the  particular  case,  the  omis- 
sion to  furnish  such  protection  is  not  negligence,  and  there 
is  no  liability  on  that  ground.  The  plaintiff  had  no  right 
to  place  himself  in  the  position  in  which  it  was  possible  for 
him  to  be  injured  in  such  a  manner,  and  the  defendant  was 
not  bound  to  take  precaution  against  such  injury.  It  is 
not  denied  that  this  would  be  true  if  the  plaintiff  were  an 
adult ;  how  then  can  it  be  otherwise  than  true  as  to  a  child  ? 
The  absence  of  duty  is  precisely  the  same  in  either  case, 
and  the  consequent  absence  of  liability  must  be  the  same 
in  both.  It  is  quite  true  that  young  children  can  recover 
for  injuries  in  circumstances  in  which  adults  cannot.  But 
even  children  cannot  recover  unless  there  is  negligence, 
and  there  can  be  no  negligence  without  a  breach  of  duty."  * 
In  an  action  against  a  railroad  company  for  injury  caused 
by  a  turn-table  situated  on  uninclosed  ground,  it  appeared 
that  the  plaintiff,  a  boy  six  years  of  age,  started  without  the 
knowledge  of  his  parents  with  one  or  two  other  boys  to  go 
to  the  defendant's  depot,  with  no  definite  purpose  in  view ; 
that  when  they  reached  the  depot  some  of  them  proposed 
that  they  should  go  to  the  turn-table,  about  a  quarter  of  a 
mile  distant,  to  play,  which  they  did  by  following  the  rail- 
road track  ;  that  two  of  the  boys  commenced  revolving  the 
turn-table,  and  the  plaintiff,  in  attempting  to  get  upon  it, 
got  his  foot  caught  between  the  end  of  the  rail  on  the  turn- 
table as  it  was  revolving  and  the  end  of  the  rail  on  the 
main  track,  and  his  foot  was  cut,  crushed,  and  permanently 
injured.     The  ground  of  action  was  that  the  turn-table  being 


'  Bait.  &  Ohio  R.R.  Co.  v.  Schwindling,  loi  Pa.  St.  258. 
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dangerous  when  unlocked  or  unguarded  in  a  place  much  re- 
sorted to  by  the  public,  and  where  children  were  in  the  habit 
of  playing,  it  was  the  duty  of  the  company  to  keep  it  locked 
or  fastened  so  that  it  could  not  be  turned  by  children,  or  to 
keep  it  guarded  so  as  to  prevent  injuries  such  as  befel  the 
plaintiff.  A  verdict  having  been  found  for  the  plaintiff,  it 
was  held,  on  writ  of  error,  that  the  company  was  liable, 
though  the  court  remarked  that  if  the  action  had  been 
brought  by  an  adult  who  meddled  with  and  set  in  motion 
the  turn-table,  it  would  have  had  no  hesitation  in  saying  that 
the  action  could  not  have  been  maintained.-^  A  railroad  com- 
pany had  left  on  a  branch  track  four  empty  cars  and  one 
loaded  one.  The  four  cars,  the  brakes  of  which  were  not  set 
or  secured,  were  started  by  a  violent  wind,  and  ran  against  the 
loaded  car,  propelling  it  forward,  and  causing  it  to  run  over 
and  kill  the  plaintiff's  intestate,  who  was  upon  the  track. 
The  place  where  the  branch  track  was  constructed  was  open, 
and  was  customarily  used  by  the  people  in  the  vicinity  with- 
out any  objection  of  the  company.  An  instruction  of  the 
jury  that  it  was  the  duty  of  the  company  to  set  the  brakes, 
and,  if  it  left  the  cars  without  doing  so  or  otherwise  secur- 
ing them,  it  was  a  violation  of  duty  on  its  part,  was  held 
erroneous.  It  was  said  in  the  opinion  of  the  Court  of  Ap- 
peals that  no  relation  existed  between  the  company  and  the 
deceased  creating  any  particular  duty,  and  that  the  company 
"  had  the  same  unqualified  right  which  every  owner  of 
property  has  to  do  with  his  own  as  he  pleases,  and  keep  it 
and  use  it  where  and  as  he  pleases  on  his  own  ground  up  to 
the  point  when  such  use  becomes  a  nuisance."  *  The  plain- 
tiff, while  walking  on  a  railroad  track,  looked  back  several 
times,  but  did  not  see  a  train  approaching  him,  and  heard 
no  signals,  although  he  thought  he  heard  the  train  come  to 


'  Stout  V.  Sioux  City  &  Pacific  R.R.        '  Nicholson  v.  Erie  R.R.  Co.,  41  N. 

Co.,  2  Dillon,  294.    See  Baldwin  v.  Ca-  Y.  525,  Hunt  and  Foster,  JJ.,  dissent- 

sella,  7  Exch.  325  ;  Jamison  v.  III.  Cent.  ing.     See  Gillis  v.  Pa.  R.R.  Co.,  59  Pa. 

R.R.  Co.,  63  Miss.  33.  St.  129. 
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the  depot,  which  he  had  just  left.  He  could  see  back  nearly 
a  quarter  of  a  mile.  It  was  a  passenger  train  running  rapidly 
and  going  in  the  direction  of  the  plaintiff ;  but  he  did  not 
observe  it  until  it  struck  him,  breaking  bis  leg.  The  testi- 
mony tended  to  show  that  the  whistle  was  blown  and  the 
bell  rung  one  hundred  and  fifty  yards  from  the  plaintiff,  and 
that  efforts  were  made  to  stop  the  train.  It  was  held  that 
the  plaintiff  was  not  entitled  to  recover,  even  if  there  was 
negligence  on  the  part  of  the  company.^ 

§  20.  Da;mage  done  by  contractor. — As  a  rule,  an  employer 
is  not  liable  for  the  negligent  or  unskilful  conduct  of  a  con- 
tractor, or  of  any  one  employed  by  him  while  executing  an 
independent  employment.  A  principal  selects  a  servant  or 
agent  with  a  view  to  his  skill  and  care,  and  not  only  retains 
the  control  over  all  of  his  operations,  but  also  has  the  power 
to  dismiss  him  at  any  time  for  misconduct.  A  contractor 
assumes  this  position,  leaving  the  employer  no  control  over 
the  work  or  the  person  by  whom  it  is  executed,  but  simply 
the  right  to  require  the  thing  produced  or  the  result  attained 
to  be  such  as  the  contract  has  provided  for.  But  although 
the  relation  between  the  parties  be  that  of  employer  and 
contractor,  yet  if  the  employer  retains  the  power  to  super- 
intend the  work  and  direct  it  to  be  done  in  such  manner  as 
he  sees  fit,  it  becomes  his  duty  to  see  that  it  is  done  in  a  care- 
ful and  skilful  manner,  and  if  he  does  not  do  this  he  is  lia- 
ble for  injuries  third  persons  may  thereby  sustain.*  In  an 
action  against  a  railroad  company  for  injury  to  the  plaintiff's 


■  Terre    Haute,    tic,    R.R.   Co.   v.  caused  by  fragments  of  rock  thrown 

Graham,  46  Ind.  239.  against  it  by  a  contractor  for  the  con- 

^  Knight  V.  Fox,  5  Exch.  721  ;  Reedie  struction  of  the  railroad  in  blasting,  the 

V.  London  &  Northwestern  R.R.  Co.,  evidence  tended  to  prove  the  concur- 

4  Id.  256 ;  Ellis  V.  Sheffield  Gas  Con-  rence  of  the  company  in  all  the  acts 

sumers'  Co.,  2  Ell.  &  Bl.  767 ;  Hay  v.  performed  by  the  contractor,  it  was 

Cohoes  Co.,  2  N.  Y.  1 59  ;  Tremain  v.  held  that  the  court  erred  in  nonsuiting 

same,  lb.   163.     Where  in   an   action  the  plaintiff.     Carman  v.  Steubenville 

against  a  railroad  company  for  the  in-  &  Ind.  R.R.  Co.,  4  Ohio  St.  399.     See 

-jury  of  the   plaintiff's   dwelling-house  Railroad  Co.  v.  Hanning,  1 5  Wall.  649. 
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property,  'caused  by  blasting  rocks  for  the  construction  of 
the  railroad,  it  appeared  that  the  company  let  the  contract 
to  build  the  entire  road  to  one  D.,  who  sub-contracted  the 
whole  or  a  portion  of  the  work,  and  the  blasting  complained 
of  was  done  by  men  employed  by  the  sub-contractor,  over 
whom  the  company  had  no  control.  It  was  held  that  the 
person  for  whom  the  men  were  working,  and  by  whom  they 
were  employed,  and  not  the  railroad  company,  was  liable  for 
the  damage  done  to  the  plaintiff.^ 

If  ledges  of  rock  of  considerable  size  are  upon  land  taken 
for  the  track  of  a  railroad  at  the  time  of  the  appraisal  of 
damages,  it  will  naturally  be  in  the  minds  of  the  appraisers 
that  the  stone  must  be  removed  in  the  course  of  construct- 
ing the  road ;  and,  being  .of  a  character  only  removable  or- 
dinarily by  blasting,  it  must  occur  to  them  that  fragments 
more  or  less  must  be  thrown  upon  the  adjoining  premises, 
and  that  it  will  be  necessary  to  go  upon  the  land  to  remove 
such  fragments.  It  will  be  the  duty  of  the  company  to  con- 
duct this  blasting  in  such  a  way  as  to  do  the  least  possible 
injury  ;  and  when,  by  such  operation,  stones  are  thrown  be- 
yond the  limits  of  the  land  taken  by  the  road,  to  remove 
them  as  soon  as  it  can  reasonably  be  done,  and  the  fact  that 
such  fragfments  are  imbedded  in  the  land  will  make  no  dif- 
ference.  For  damages  of  this  nature  no  action  would  lie  if 
there  was  no  want  of  ordinary  care  on  the  part  of  the  com- 


'  McCafferty  V.  Spuyten  Duyvil  &  Port  want  of  care  of  the  person  employed. 
Morris  R.R.  Co.,  61  N.  Y.  178;  s.  C.  But  neither  the  principle  of  the  rule,  nor 
48  How.  Pr.  44,  DwiGHT,  C,  said  :  the  rule  itself,  can  apply  to  a  case  where 
"  The  liability  of  any  one  other  than  the  party  sought  to  be  charged  does  not 
the  party  actually  guilty  of  any  wrong-  stand  in  the  character  of  employer  to 
ful  act  proceeds  on,  the  maxim  qui  the  party  by  Whose  negligent  act  the  in- 
facit per  alium,  faeit per  se.  Thepa:rty  juTy  has  been  occasioned."  See  Hob- 
employing  has  the  selection  of  the  party  bit  V.  London  and  Northwestern  R.R. 
employed,  and  it  is  reasonable  that  he  Co.,  4  Exch.  255  ;  Cunningham  v.  In- 
who  has  made  the  choice  of  an  unskil-  ternatiorial  R.R.  Co.,  51  Texas,  503; 
ful  or  careless  person  to  execute  his  Meyer  v.  Midland  Pacific  R.R.  Co.,  2 
orders  should  be  responsible  for  any  in-  Neb.  1319;  Kansas  Cent.  R.R.  Co.  v. 
jury  resulting  from  the  want  of  skill  or  Fitzsimmons,  18  Kansas,  34. 
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pany ;  and  in  case  of  the  absence  of  such  care,  whether  in 
conducting  the  operations  of  construction,  or  in  not  reliev- 
ing a  party  from  necessary  temporary  loss  or  inconvenience, 
the  action  should  be  case,  and  not  trespass/ 

§  297.  Injury  by  receiver. — When  a  complaint  is  made 
against  a  receiver  for  an  injury  sustained  by  reason  of  negli- 
gence in  the  exercise  of  his  ofificial  duties,  the  court  may 
either  itself  take  cognizance  of  the  complaint  and  admin- 
ister justice  between  the  parties,  or  may  allow  the  person 
aggrieved  to  bring  his  action  for  the  alleged  injury.^'  It  has 
been  held  in  Ohio  that  a  receiver  operating  a  railroad  is 
answerable  in  his  official  capacity  for  an  injury  to  his  ser- 
vant sustained  while  in  his  employment  by  reason  of  the 
negligence  of  the  receiver  or  the  negligence  of  his  agents 
in  a  position  superior  to  that  of  the  servant.  In  that 
State,  among  the  powers  conferred  upon  a  receiver  by 
statute,  is  that  of  bringing  and  defending  suits  in  his  own 
name  as  receiver.  His  status  in  this  respect  is  like  that  of 
an  administrator,  and  is  analogous  to  that  of  a  class  of 
quasi  corporations  which  are  authorized  to  conduct  legal 
proceedings  in  the  name  of  their  officers.  Whatever  he 
acquires  by  suit  belongs  to  him  officially,  and  satisfaction 
of  judgments  against  him  can  be  obtained  only  from  the 
fund  in  his  hands  as  receiver  as  directed  by  the  court  ap- 
pointing him.  The  reasons  for  holding  him  answerable  in 
his  official  capacity  are  stronger  than  those  for  holding  him 
personally  liable.  For  if  he  were  not  in  default  himself, 
there  would  be  a  hardship  in  making  him  personally  liable 
for  the  negligence  of  those  he  employed,  not  for  his  own 
benefit  or  profit,  but  for  that  of  the  fund  he  controlled  ; 
and,  on  the  other  hand,  those  having  grievances  growing 
out  of  his  official  business  might  often  be  practically  reme- 
diless if  they  were  left  to  the  personal  responsibiUty  of  the 


'  Sabin  v.  Vt.  Cent.  R.R.  Co.,  25  Vt.        '  Parker  v.  Browning,  8   Paige  Ch. 
363.  388. 
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receiver  and  were  not  permitted  to  pursue  him  in  his  offi- 
cial capacity  and  obtain  redress  from  the  fund  in  his  hands 
as  receiver.  Nor  vi'ould  a  recovery  against  him  and  satis- 
faction out  of  the  fund  properly  applicable  to  that  purpose 
work  a  greater  hardship  to  the  creditors  and  stockholders 
of  the  corporation  than  that  always  sustained  by  them  when 
the  corporation  itself  is  made  liable.^  It  was  said  by  the 
court  in  Vermont,  in  an  action  against  the  trustees  of  the 
bondholders  of  a  railroad,  that  "it  is  well  settled  in  practice 
and  by  repeated  decisions  that  the  lessees  of  railroads  are 
liable  to  the  same  extent  as  the  lessors  would  have  been 
while  they  continue  to  operate  the  road.  And  we  can  see 
no  reason  why  the  defendants  are  not  liable  to  the  same 
extent  as  the  company  would  have  been  and  on  similar 
grounds  to  those  upon  which  lessees  or  any  others  exer- 
cising the  franchise  of  the  company  for  the  time  must  be  ; 
that  is,  they  are  the  ostensible  parties  who  appear  to  the 
public  to  be  exercising  the  franchise  of  the  company.  It 
would  be  perplexing  in  the  extreme  to  require  strangers, 
suffering  injury  through  the  negligence  of  operatives  under 
the  defendant's  control,  to  look  beyond  the  party  exercis- 
ing such  control  whether  of  contract  or  tort."*  It  had 
been  previously  held  in  the  same  State  to  be  no  defense  to 
an  action  at  law  against  receivers  for  a  breach  of  duty  or 
obligation  arising  out  of  the  business  intrusted  to  them  in 
that  relation  that  the  defendants  were  running  and  manag- 
ing a  railroad  as  receivers  under  an  appointment  of  a  court 
of  equity.^  It  was  decided  in  Massachusetts  that  receivers 
operating  a  railroad  under  the  appointment  of  a  court  of 
equity  in  another  State  who  acted  as  common  carriers  and 
were  there  liable  to  actions  at  law,  might  be  sued  as  common 


1  Meara  v.   Holbrook,    20   Ohio  St.  Hicks  v.  International,  etc.,  R.R.  Co., 

137.      See   Henderson  v.  Walker,   56  42  Texas,  38. 

Ga.  481.  '  See  Blumenthal  v.  Brainard,  38  Vt. 

«  Sprague  v.  Smith,  29  Vt.  421.    See  402. 
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carriers  in  Massachusetts.^  It  was  held  in  New  York  that 
the  receiver  of  an  insolvent  railroad  company  who  was  op- 
erating the  railroad  was  not  liable  for  the  alleged  negligent 
killing  of  a  passenger  where  there  was  no  claim  of  his  per- 
sonal negligence,  but  only  negligence  of  his  employes.* 

§  298.  Liability  of  quasi  corporations  for  neglect  of  duty. 
— There  is  a  conflict  in  the  decisions  as  to  the  liability  of 
a  county  for  damages  to  individuals  in  consequence  of  the 
non-repair  of  bridges.  Some  of  the  cases  discriminate  be- 
tween counties  and  cities ;  others  hold  that  neither  coun- 
ties nor  cities  are  liable  for  such  neglect  in  the  absence  of 
a  statute  making  them  so ;  while  others  maintain  that  a 
county  is  Ifable  in  such  case  without  any  statute  providing 
for  the  liability.  In  Iowa  a  county  has  been  held  liable. 
In  that  State  the  Supreme  Court  said  :  "The  qaestion  re- 
curs, To  whom  must  the  plaintiff  look  for  indemnity  ?  We 
think  to  the  county.  We  think  so  because  the  county  is 
charged  with  the  duty  of  building  and  maintaining  bridges, 
and  even  of  repairing  them  when  the  requisite  expenditure 
for  doing  so  is  large.  This  duty  involves  a  corresponding 
obligation  or  liability  to  pay  damages  resulting  from  a  neg- 
lect of  the  same.  This  rule  is  not  only  authorized  and  sanc- 
tioned by  the  analogies,  but  by  the  policy  of  the  law  which 
requires  that  the  traveling  public  should  have  some  security 
for  a  safe  passage  over  the  bridges  and  highways  of  the 
country."*  In  a  case  in  Maryland,  the  court  said:  "The 
duties  imposed  by  law  upon  the  county  commissioners  be- 
ing defined  in  the  most  comprehensive  terms,  and  the 
law  having  supplied  them  with  ample  means  and  armed 
them  with  coercive  power  sufficient  to  meet  and  sus- 
tain their  liabihties,  they  are  responsible  for  special  damage 


'  Paige  V.  Smith,  99  Mass.  395.  Iowa,  181.     And  see  to  tlie  same  ef- 

"  Cardot   v.   Barney,  63  N.  Y.  281,  feet,  Brown  v.  Jefferson  County,  16  Id. 

Church,  Ch.  J.,  dissenting.  339;  Kendall  v.  Lucas  County,  26  Id. 

•Wilson    V.    Jefferson    County,    13  395;  Taylor  v.  Davis  County,  40  Id.  295. 
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resulting  from  the  non-repair  of  the  public  roads  by  their 
officers,  the  road  supervisors."^ 

In  New  Hampshire  it  was  held  that  towns  were  liable  at 
common  law  for  the  neglect  of  their  duty  to  keep  highways 
within  their  limits  in  repair.  The  court  said  :  "  We  are  in- 
clined, therefore,  to  the  opinion  that  the  general  maxim  of 
the  common  law,  that  he  who  is  specially  damaged  by  the 
breach  of  a  duty  on  the  part  of  another  shall  have  his  rem- 
edy by  action,  is  properly  applicable  to  the  case  of  one  who 
has  received  an  injury  through  the  neglect  of  a  town  to  re- 
pair its  roads."*  In  Pennsylvania  it  was  held  that  an  ac- 
tion on  the  case  would  lie  against  a  town  to  recover  dam- 
ages for  an  injury  sustained  by  reason  of  the  negligence  of 
the  supervisors  to  keep  the  road  in  repair.^  In  a  subse- 
quent case  in  the  same  State,  Black,  C.  J.,  employed  the 
following  language :  "  Every  highway  or  thoroughfare 
which  the  public  has  a  right  to  use  must  be  kept  by 
somebody  in  such  order  that  it  can  be  safely  used,  and,  if 
any  serious  injury  happens  to  an  individual  in  consequence 
of  its  bad  condition,  those  who  are  bound  to  repair  must 
answer  in  damages.  I  have  cited  these  several  cases  to 
show  that  a  party  bound  to  repair,  whether  it  be  an  indi- 
vidual, a  private  corporation,  a  township,  district,  or  city, 
must  perform  the  duty  or  pay  in  an  action  on  the  case  for 
all  injuries  to  persons  and  property  which  may  be  caused  by 
the  omission."* 

In  Indiana  the  obligation  imposed  by  law  upon  the 
board  of  county  commissioners  to  cause  all  bridges  in  the 
county  to  be  kept  in  repair,  with  power  to  provide  means 
to  discharge  the  obligation,  carries  with  it  a  corresponding 
right  in  every  one  having  occasion  in  the  usua:l  course  of 
travel  to  use  the  bridges  to  have  the  obligation  fulfilled  and 

'  County  Commrs.  v.   Duckett,   20  "  Dean  v.  New  Milford,  5  Watts  & 

Md.  468 ;    S.  P.  County  Commrs.  v.  Serg.  455. 

Gibson,  36  Id.  229.  *  Erie  City  v.  Schwingle,  22  Pa.  St. 

2  Wheeler  v.  Troy,  20  N.  H.  77.  384. 
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the  bridges  kept  in  repair  ;  and  where  the  board  negligently 
suffers  such  bridge  to  be  out  of  repair,  whereby  a  person  in 
the  ordinary  use  of  it  is  injured  in  person  or  property  with- 
out his  fault,  he  may  maintain  an  action  against  the  board.^ 
In  a  case  in  Ohio  the  court  discriminated  between  a  county 
and  a  municipal  corporation,  holding  that  the  former 
would  not  be  liable,  while  the  latter  might  under  like 
circumstances,  as  follows  :  "  It  is  freely  admitted  that  if 
counties  are  in  all  material  respects  like  municipal  corpo- 
rations proper,  and  may  be  fairly  classed  with  them,  then 
this  action  ought  to  be  maintained.  But  how  is  the  fact  ? 
This  question  is  vital,  and  on  its  solution  the  case  must  de- 
pend. As  before  remarked,  municipal  corporations  proper 
are  called  into  existence  either  at  the  direct  solicitation  or 
by  the  free  consent  of  the  people  who  compose  them. 
Counties  are  local  subdivisions  of  a  State,  created  by  the 
sovereign  power  of  the  State  of  its  own  sovereign  will, 
without  the  particular  solicitation,  consent,  or  concurrent 
action  of  the  people  who  inhabit  them.  The  former  organ- 
ization is  asked  for,  or  at  least  assented  to,  by  the  people 
it  embraces  ;  the  latter  is  superimposed  by  a  sovereign  and 
paramount  authority.  A  municipal  corporation  proper  is 
created  mainly  for  the  interest,  advantage,  and  convenience 
of  the  locality  and  its  people  ;  a  county  organization  is 
created  almost  exclusively  with  a  view  to  the  policy  of  the 
State  at  large,  for  purposes  of  political  organization  and 
civil  administration  in  matters  of  finance,  of  education,  of 
provision  for  the  poor,  military  organization,  of  the  means 
of  travel  and  transport,  and  especially  for  the  general  ad- 
ministration of  justice.  With  scarcely  an  exception,  all- 
the  powers  and  functions  of  the  county  organization  have 
a  direct  and  exclusive  reference  to  the  general  policy  of  the 
State,  and  are,  in  fact,  but  a  branch  of  the  general  adminis- 
tration of  that  policy."^ 

'  House  V.  Board  of  Commrs.,  60  Ind.        'Commrs.  of  Hamilton   County  v. 
580.  ,  Mighels,  7  Ohio  St.  109.  The  Supreme 
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It  was  said  by  the  Supreme  Court  of  Massachusetts  that 
the  rule  that  a  private  action  cannot  be  maintained  against 
a  quasi  corporation  for  neglect  of  corporate  duty  unless 
the  action  be  given  by  statute,  is  applied  in  the  case  of 
towns  only  to  the  neglect  or  omission  of  a  town  to  perform 
those  duties  which  are  imposed  on  all  towns  without  their 
corporate  assent,  and  not  to  the  neglect  of  those  obligations 
which  a  town  incurs  when  a  special  duty  is  imposed  on 
it  with  its  consent  express  or  implied,  or  a  special  authority 
is  conferred  on  it  at  its  request ;  that  in  the  latter  case,  a 
town  is  subject  to  the  same  liabilities  for  the  neglect  of 
those  special  duties  to  which  private  corporations  would  be 
if  the  same  duties  were  imposed  or  the  same  authority  con- 
ferred on  them,  including  their  liability  for  the  wrongful 
neglect  as  well  as  the  wrongful  acts  of  their  officers  and 
agents.^  It  is  of  course  the  same  in  the  case  of  a  county  ; 
and  it  will  make  no  difference  in  principle  whether  the 
special  duty  is  imposed  with  its  consent  express  or  im- 


Court  of  Indiana,  in  House  v.  Board  of  may  be  liable  through  the  medium  of 
Comrars.,  supra,  commented  upon  the  the  corporate  organization.  Then,  as 
above  thus:  "It  seems  to  us  that  the  to  the  objects  and  purposes  of  these 
method  of  the  creation  of  the  corpora-  organizations,  it  may  be  observed  that 
tion  cannot  be  decisive  of  the  question  the  matter  of  keeping  the  streets  of  a 
of  liability,  one  way  or  the  other.  A  city  in  repair  is  a  matter  of  general 
county  is  created  by  the  sovereign  State  interest  and  pohcy,  not  affecting 
power  of  the  State.  A  city  cannot  be  the  people  of  the  locality  alone.  No 
created  otherwise  than  by  the  sovereign  substantial  difference  is  perceived  be- 
power  of  the  State.  This  sovereign  tween  the  duty  of  a  county  to  keep  the 
power  may  be  exercised,  to  be  sure,  in  bridges  therein  in  repair,  and  the  duty 
the  passage  of  general  laws  under  of  a  city  to  keep  its  streets  in  repair,  so 
which  cities  may  be  voluntarily  organ-  far  as  the  general  policy  is  concerned, 
ized.  But  the  liability  of  the  corpora-  They  are  both  matters  of  public  in- 
tion  for  the  failure  to  perform  a  duty  terest,  and  controlled  by  the  general 
imposed  by  law  cannot  be  made  to  de-  policy  of  the  State.  Or,  to  state  the 
pend  upon  the  question  whether  it  was  proposition  conversely,  the  matter  of 
organized  by  the  act  and  consent  of  the  keeping  the  bridges  of  a  county  in  re- 
people  inhabiting  the  territory  in  pursu-  pair  is  as  local  in  its  character  as  the 
ance  of  law,  or  was  superimposed  by  matter  of  keeping  the  streets  of  a  city 
law  without  such  consent.    The  people  in  repair." 

in  each  class  of  corporations  elect  their        '  Bigelow  v.  Randolph,  14  Gray,  541, 

officers,  for  whose  neglect  of  duty  they  per  Metcalf,  J. 
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plied,  or  whether  it  voluntarily  assumes  the  performance 
of  that  which,  if  imposed  by  the  legislature,  and  assented 
to  by  the  county,  would  have  become  a  special  duty.  A 
similar  view  of  the  question  has  been  taken  in  Illinois  and 
Missouri.^ 

In  an  early  case  in  England,  in  which  it  was  held  that  an 
action  could  not  be  maintained  by  an  individual  against  a 
county  for  an  injury  sustained  in  consequence  of  a  county 
bridge  being  out  of  repair,  Ashurst,  J.,  said  :  "  It  is  a 
strong  presumption  that  that  which  never  has  been  done, 
cannot  by  law  be  done  at  all.  And  it  is  admitted  that  no 
such  action  as  the  present  has  ever  been  brought,  though 
the  occasion  must  have  frequently  happened.  It  has  been 
said  that  there  is  a  principle  of  law  on  which  this  action 
may  be  maintained,  namely,  that  where  an  individual  sus- 
tains an  injury  by  the  neglect  or  default  of  another,  the  law 
gives  him  a  remedy.  But  there  is  another  general  principle 
of  law  which  is  more  applicable  to  this  case,  that  it  is  bet- 


'  Symonds  v.  Supervisors,  etc.,  71  111.  the  legal  purposes,  objects,  business, 
355 ;  Hannon  v.  County  of  St.  Louis,  and  affairs  of  the  county.  If,  through 
62  Mo.  31 13.  See  Scales  v.  Chatta-  the  neglect  of  this  board,  a  court-house, 
hoochee,  41  Ga.  225  ;  Wehn  v.  Commrs.  being  old  and  out  of  repair,  should  give 
of  Gage  County,  5  Nebraska,  494 ;  way  and  break  a  man's  limbs,  no  action 
Barbour  County  v.  Horn,  48  Ala.  649 ;  could  be  maintained  by  him  against 
•  Brabham  v.  Supervisors,  etc.,  54  Miss,  the  county.  The  liability  of  toll-bridge, 
363 ;  Bray  v.  Wallingford,  20  Conn,  railroad,  and  turnpike  companies  to 
416;  Hedges  v.  Madi.son,  i  Gilman,  respond  in  damages  to  individuals  rests 
567.  Although  where  a  corporate  upon  different  principles.  Though  they 
body,  whether  of  a  municipal  or  private  are  corporations  of  a  public  character, 
character,  owes  a  specific  duty  to  an  in-  and  their  roads  and  bridges  are  public 
dividual,  an  action  will  lie  for  a  breach  highways,  and  though  they  owe  certain 
or  neglect  of  the  duty,  whenever  such  duties  to  the  public,  for  the  neglect  of 
breach  or  neglect  has  occasioned  him  which  they  may  be  indicted,  yet,  as  be- 
an injury ;  yet,  if  a  corporation  owe  a  tween  them  and  individuals  who  travel 
duty  to  the  public,  and  neglect  to  per-  on  their  roads  and  bridges,  they  are 
form  it,  notwithstanding  all  persons  quasi  common  carriers ;  they  receive 
comprising  the  public  are  thereby  in-  toll  or  compensation,  and  are  therefore 
jured,  they  have  no  private  remedy  at  bound  to  furnish  passengers  with  safe 
common  law.  The  board  of  chosen  roads  and  bridges.  Freeholders  of 
freeholders  in  New  Jersey  is  a  corpora-  Sussex  Co.  v.  Strader,  3  Harr.  N.  J. 
tion  created  by  statute  to  execute  all  of  108,  per  Hornblower,  J. 
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ter  that  an  individual  should  sustain  an  injury  than  that  the 
public  should  suffer  inconvenience.  Now,  if  this  action 
could  be  sustained,  the  public  would  suffer  a  great  incon- 
venience ;  for,  if  damages  are  recoverable  against  the  county, 
at  all  events  they  must  be  levied  on  one  or  two  individuals, 
who  have  no  means  whatever  of  reimbursing  themselves  ; 
for,  if  they  were  to  bring  separate  actions  against  each  in- 
dividual of  the-  county  for  his  proportion,  it  is  better  that 
the  plaintiff  should  be  without  remedy.  However,  there  is 
no  foundation  on  which  this  action  can  be  supported,  and 
if  it  had  been  intended,  the  legislature  would  have  inter- 
fered and  given  a  remedy."  ^ 

§  299.  Injury  of  personal  property. — Gross  negligence  on 
the  part  of  a  gratuitous  bailee,  though  not  a  fraud,  is  in 
legal  effect  the  same  thing.^  If  a  bank  be  accustomed  to 
take  special  deposits,  and  this  is  known  and  acquiesced  in 
by  the  directors,  and  property  is  lost  by  the  gross  careless- 
ness of  the  bailee,  a  liability  ensues  in  like  manner  as  if 
the  deposit  had  been  authorized  by  the  terms  of  the  charter.* 
The  owner  of  a  chattel,  as  for  instance  a  barge,  may  main- 
tain an  action  against  a  corporation  to  recover  damages  for 
a  permanent  injury  done  to  it  by  the  negligence  of  the  de- 
fendant's servants  while  it  was  out  on  hire  to  a  third  per- 
son.* The  reception  of  live  stock  in  the  pens  of  a  railroad 
company  for  transportation  is  equivalent  to  an  obligation 
to  forward  them  without  unnecessary  delay.  If  the  gov- 
ernment monopolizes  the  road,  the  company  should  abdi- 
cate its  functions  as  a  common  carrier  for  the  public  at 
large.  Its  station  agent  is  presumed  to  be  acquainted  with 
the  condition  of  its  rolling  stock,  and  the  ability  of  the 
company  to  forward  freight  received  in  a  reasonable  time, 


'  Russell  V.  Men  of  Devon,  2  Term,  '  Nat.  Bank  v.  Graham,  100  U.  S.699. 

667.     See   Mackinnon   v.    Penson,  25  ''Mears  v.  London  &  Southwestern 

Eng.  L.  &  Eq.  457.  R.R.  Co.,  11  J.  Scott,  850;  103  Eng. 

^  Foster  v.  Essex  Bank,  17  Mass.  479.  C.  L.  849.  ,  ( 
VOL.  II. — 33 
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barring  inevitable  accidents  from  obstructions  to  the  road 
by  storms,  etc.  The  company  is  also  supposed  to  be 
acquainted  with  the  prior  claims  of  the  government,  and  it 
is  its  duty  as  a  common  carrier  to  provide  for  the  accom- 
modation also  of  private  citizens.^  An  agreement  or  release 
relieved  a  railroad  company  from  all  responsibility  for  any 
injury  to  person  or  property  in  the  transportation  of  live 
stock.  At  the  trial  of  an  action  against  the  company  for 
damage  sustained  in  such  transportation,  the  judge  charged 
the  jury  that  the  carrier  was  bound,  notwithstanding  such  a 
contract,  to  use  ordinary  diligence,  such  as  a  man  of  com- 
mon prudence  usually  employs  in  his  own  concerns ;  that 
if  he  failed  in  this  and  loss  ensued  therefrom  he  was  liable ; 
that  the  company  holding  itself  out  as  a  common  carrier, 
and  professing  to  have  a  railway,  cars,  and  facilities  for  the 
transportation  of  live  stock,  was  bound,  even  after  the  plain- 
tiff had  signed  the  release,  by  the  rules  of  ordinary  dili- 
gence and  care  ;  that  the  effect  of  the  contract  was  to  take 
away  the  insurance  against'  all  risks,  and  to  abridge  the 
common  law  liability,  but  not  to  excuse  for  the  want  of 
ordinary  care  in  the  execution  of  the  duty  voluntarily 
assumed.  Lowrie,  C.  J.,  in  delivering  the  opinion  of  the 
appellate  court,  said:  "A  contract  limiting  their  liability 
as  carriers  does  not  relieve  them  from  ordinary  care  in  the 
performance  of  their  duty.  The  most  it  can  do  is  to  relieve 
them  from  those  conclusive  presumptions  of  negligence 
which  arise  when  the  accident  is  not  inevitable  even  by  the 
highest  care,  and  to  require  that  negligence  be  actually 
proved  against  them."^ 


'  Pruitt  V.  Han.  &  St.  Jo.  R.R.  Co.,  portation  of  live  stock  the  safest  and 

6z  Mo.  527  ;  Denning  v.  Grand  Trunk  best  approved  motive  power,  with  the 

R.R.  Co.,  48  N.  H.  455.  best  appliances  in  use;  but  only  suit- 

'  Goldey  v.  Pa.  R.R.  Co.,  32  Pa.  St.  able,  safe,  and  sufficient  cars,  motive 

242.     See  Powell  V.  Pa.  R.R.  Co.,  lb.  power,  and  appliances.     111.  Cent.  R.R. 

414 ;  23  Id.  526.     A  railroad  company  Co.  v.  Haynes,  63  Miss.  485. 
is  not  obliged  to  employ  for  the  trans- 


§  300  CORPORATE    LIABIUTY   FOR    WRONGS.  515 

§  300.  Wilful  acts  of  agent— For  the  acts  of  an  agent 
within  the  general  scope  of  his  employment  while  engaged 
in  the  principal's  business  and  done  with  a  view  to  the 
furtherance  of  that  business  and  the  principal's  interest,  the 
latter  will  be  responsible  whether  the  act  be  done  negli- 
gently, wantonly,  or  even  wilfully.  If  the  agent  miscon- 
ducts himself  in  the  course  of  his  employment,  his  acts  are 
the  acts  of  the  principal,  who  must  answer  for  them.  The 
intimations  in  several  decisions  that  for  the  wilful  acts  of 
the  agent  the  principal  is  not  responsible,  are  subject  to  the 
qualification  that  the  acts  designated  "  wilful"  are  not  done 
in  the  course  of  the  employment,  and  were  not  such  as  the 
agent  intended  and  believed  to  be  for  the  interest  of  the 
principal.  If  an  agent  goes  outside  of  his  employment,  and 
without  regard  to  his  service,  acting  maliciously,  or  in  order 
to  effect  some  purpose  of  his  own,  wantonly  commits  a 
trespass,  or  causes  damage  to  another,  the  principal  is  not 
responsible.  So  that  the  inquiry  is  whether  the  wrongful 
act  is  in  the  course  of  the  employment  or  outside  of  it,  and 
to  accomplish  a  purpose  foreign  to  it.  In  the  latter  case 
the  relation  of  principal  and  agent  does  not  exist.' 

When  authority  is  conferred  to  act  for  another  without 
special  limitation,  it  carries  with  it  by  implication  authority 
to  do  all  things  necessary  to  its  execution  ;  and  when  it  in- 


'  Mott  V.  Consumers'  Ice  Co.,  73  N.  ceptions,  is   of   universal  application. 

Y.  543.     A  private  corporation  is  liable  Whether  the  act  of  the  servant  be  one 

for  the  acts  of  its  ag-ents  within  the  of  omission   or   commission,   whether 

scope  of  their  authority  in  the  same  negligent,  fraudulent,  or  deceitful,  or 

way,  and  it  would  appear  in  the  same  even  if  it  be  an  act  of  positive  malfeas- 

form,  as  an  individual.     "  A  master  is  ance  or  misconduct,  if  it  be  done  in  the 

ordinarily  liable  to  answer  in  a  civil  course  of  his  employment,  his  master 

suit  for  the  tortious  or  wrongful  acts  of  is  responsible  for  it  civiliter  to  third 

his  servant,  if  those  acts  are  done  in  persons.     Actions  against  railway  and 

the  course  of  his  employment  in  his  steam  packet  companies  also  necessa- 

master's  service ;    the   maxims   appli-  rily  involve  similar  principles,  as  such 

cable  to  such  cases  being  respondeat  companies  can  only  act  through  the  in- 

superior,z.n6.guifacztperaltum,faczt  strumentality  of  servants."     Smith  on 

perse.    This  rule,  with  some  few  ex-  Master  and  Servant,  2d  Ed.  pp.  i83ii87. 
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volves  the  exercise  of  the  discretion  of  the  agent,  or  the 
use  of  force  toward  or  against  another,  the  use  of  such  dis- 
cretion or  force  is  a  part  of  the  thing  authorized,  and  when 
exercised  becomes,  as  to  third  persons,  the  discretion  and 
act  of  the  principal,  notwithstanding  the  agent  departs  from 
the  private  instructions  of  the  principal,  provided  he  is 
engaged  at  the  time  in  doing  his  principal's  business,  and  is 
acting  within  the  general  scope  of  his  employment.  A 
principal  who  puts  his  agent  in  a  place  of  trust  or  responsi- 
bility, or  commits  to  him  the  management  of  his  business, 
or  the  care  of  his  property,  is  justly  held  responsible  when 
the  agent,  through  lack  of  judgment  or  discretion,  or  from 
infirmity  of  temper,  or  under  the  influence  of  passion 
aroused  by  the  occasion,  goes  beyond  the  strict  line  of  his 
duty  or  authority,  and  inflicts  an  unjustifiable  injury  upon 
another.^ 

The  true  rule  seems  to  be,  that  v\?hen  the  agent  acting  in 
the  capacity  bestovi^ed  on  him  by  the  corporation,  and  in 
the  discharge  of  some  duty  or  employment  directed  by  the 
employer,  or  incidental  to  his  situation,  does  an  act  that 
causes  damage  to  an  individual,  the  body  corporate  is  re- 
sponsible ;  but  where  the  agent  does  any  act  of  his  own 
free  will  without  reference  to  his  functions  as  a  corporate 
agent,  then   the  corporation   is   not  responsible.*     If  the 


'Rounds  V.  Del.,  Lack.  &  Western  R.R.  Co.,  104  Mass.  117;    O'Brien  v. 

R.R.  Co.,  64  N.  Y.  129;   Stewart  v.  Boston  &  Worcester  R.R.  Co.,  15  Gray, 

Brooklyn,  etc.,  R.R.  Co.,  90  Id.  588;  20;  Howe  v.  Newmarch,  12  Allen,  49; 

Halfrich  V.  Williams,  84  tnd.  53.  Hawes    v.   Knowles,   114   Mass.  518; 

'  Etting  V.  Commercial  Bank,  7  Rob-  Fishkill  Savings  Inst.  v.  Nat.  Bank,  80 
inson  La.  459;  Lee  v.  Village  of  N.  Y.  162;  Toledo,  Wabash  &  West- 
Sandy  Hill,  40  N.  Y.  442 ;  Davis  v.  ern  R.R.  Co.  v.  Harrison,  47  111.  298 ; 
Bemis,  lb.  453,  note ;  Henderson  v.  Chicago,  etc.,  R.R.  Co.  v.  Dickson,  63 
Railroad  Co.,  17  Texas,  560;  Indian-  Id.  151;  Weed  v.  Panama  R.R.  Co., 
apolis,  etc.,  R.R.  Co.  v.  Anthony,  43  \^  N.  Y.  362.  Where,  after  a  bank 
Ind.  183;  Evansville,  etc.,  R.R.  Co.  v.  had,  for  a  valuable  consideration,  as- 
Baum,  26  Id.  70;  Jeffersonville,  etc.,  signed  a  judgment,  its  president  satis- 
R.R.  Co.  V.  Baum,  38  Id.  116;  Craker  fied  it,  it  was  held  that  the  bank  was 
V.  Chicago,  etc.,  R.R.  Co.,  36  Wis.  liable  to  its  assignee ;  that  if  the  satis- 
657 ;    Ramsden  v.  Boston   &   Albany  faction  piece  was  given  on  payment  of 
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master,  when  sued  for  an  injury  resulting  from  the  tortious 
act  of  his  servant  while  apparently  executing  his  orders, 
claims  exemption  upon  the  ground  that  the  servant  was  in 
fact  pursuing  his  own  purposes  without  reference  to  his 
master's  business,  and  was  acting  maliciously  and  wilfully, 
it  must  ordinarily  be  left  to  the  jury  to  determine  this  issue 
upon  a  consideration  of  all  the  facts  and  circumstances 
proved.^  Where  a  corporation  is  sought  to  be  held  liable 
for  the  wrongful  and  malicious  act  of  its  agent  or  servant  in 
putting  the  criminal  law  in  operation  against  a  party  upon 
a  charge  of  having  fraudulently  embezzled  the  money  and 
goods  of  the  company,  in  order  to  sustain  the  right  to  recover, 
it  should  be  made  to  appear  that  the  agent  was  expressly  au- 
thorized to  act  as  he  did  by  the  corporation.  The  doing  of 
such  an  act  could  not,  in  the  nature  of  things,  be  in  the 
exercise  of  the  ordinary  duties  of  the  agent  or  servant 
intrusted  with  the  money  or  goods  of  the  corporation  ; 
and  before  it  can  be  made  liable  for  such  an  act,  it  must  be 
shown  either  that  there  was  express  precedent  authority  for 
doing  the  act,  or  that  the  act  has  been  ratified  and  adopted 
by  the  corporation.^  In  Mali  v.  Lord,^  the  act  complained 
of  was  an  illegal  imprisonment  of  the  plaintiff  by  the  servant 
of  the  defendant.  It  was  held  that  authority  to  do  the  act 
could  not  be  implied  from  the  general  employment  of  the 
servant.  The  imprisonment,  assuming  that  the  suspicion 
upon  which  it  was  made  was  well  founded,  was  illegal. 
The  master  could  not  lawfully  have  detained  the  defendant, 
and  the  court  were  of  the  opinion  that  the  servant  could 
not  be  said  to  be  engaged  in  his  master's  business  when  he 


the  judgment,  the  money  might  be  re-  '  Rounds  v.  Del.,  Lack.  &  Western 

covered  by  the  assignee  in  an  action  R.R.    Co.,    supra.      See    Jackson    v. 

for  money  had  and   received,  and,  if  Second   Avenue   R.R.  Co.,  47  N.  Y. 

without  payment,  and  the  assignee  was  274. 

prejudiced  thereby,  he  was  entitled  to  '  Carter  v.   Howe  Machine  Co.,  51 

recover  from  the   bank  the  damages  Md.  290. 

sustained.     Booth  v.  Farmers'  &  Me-  '  39  N.  Y.  381. 
chanics'  Nat.  Bank,  50  N.  Y.  396. 
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assumed  to  do  what  the  master  could  not  have  done  himself. 
In  an  action  to  recover  money  alleged  to  have  been  wrong- 
fully appropriated  by  an  officer  of  a  bank,  it  appeared  that 
the  defendant  was  appointed  and  accepted  the  position  of 
cashier  upon  the  agreement  that  he  would  discharge  its 
duties  without  compensation  other  .than  office,  safe,  and 
desk  room,  for  his  private  business ;  that  notwithstanding 
such  agreement,  he  appropriated  funds  of  the  bank  as  com- 
pensation ;  that  contrary  to  the  rules  of  the  bank  known 
to  him,  which  forbade  interest  on  demand  certificates,  he 
caused  to  be  issued  to  himself  demand  certificates  drawing 
interest,  and  took  from  the  funds  of  the  bank  interest  on 
such  certificates,  and  sold  bonds  belonging  to  the  bank  to 
himself  for  less  than  they  were  worth.  It  was  held  that, 
although  these  transactions  were  duly  entered  on  the  gen- 
eral books  of  the  bank,  it  could  not  be  conclusively  pre- 
sumed that  the  officers  and  directors  had  knowledge  of,  and 
acquiesced  in  or  ratified  them.^ 

It  is  not  a  defense  to  a  suit  against  the  directors  of  a  cor- 
poration for  the  infringement  of  a  patent,  that  the  acts  were 
done,  contrary  to  orders,  by  workmen  employed  by  the 
directors.  "Those  who  have  control  of  the  working  are 
responsible  for  the  acts  of  their  subordinates,  and  it  is  not 
sufficient  for  them  to  order  that  the  work  shall  be  so  done 
that  no  injury  shall  be  occasioned  to  any  third  person. 
That  must,  of  course,  be  avoided,  whether  orders  to  that 
effect  are  given  or  not ;  but  the  directors  were  bound  to 


'  First  Nat.  Bank  v.  Drake,  29  Kan-  bank  in  payment  of  it,  yet  a  question 
sas,  311  ;  44  Am.  R.  646.  In  this  case  might  be  presented  for  the  jury  to  de- 
the  court  remarked  that  while  it  could  termine  whether,  independently  of  any 
not  be  said  as  a  matter  of  law  that  the  proofs  of  actual  knowledge,  the  action 
directors  were  conclusively  presumed  of  the  cashier  had  not  been  so  open  and 
to  know  the  general  business  and  con-  long  continued  and  under  such  circum- 
dition  of  the  bank  as,  shown  by  the  stances,  that  it  might  be  inferred  as 
entries  on  its  books  so  as  to  ratify  the  matter  of  fact  that  the  directors  as- 
action  of  the  cashier  in  fixing  his  own  sented  to  the  payment  of  such  sal- 
salary,  and  in  taking  the  funds  of  the  ary. 
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take  care  that  their  orders  were  obeyed,  and  if  there  was  a 
violation  of  them,  whether  openly  or  secretly,  they  are 
liable  for  the  consequences."  ^ 

The  plaintiff,  a  girl  nine  years  of  age,  was  walking  with 
several  other  girls  upon  a  bridge  about  seven  o'clock  in  the 
evening,  when  one  of  the  defendant's  horse-cars  came  along 
very  slowly,  and  the  driver  beckoned  the  girls  to  get  on. 
They  thereupon  got  on  the  front  platform,  and  the  driver 
immediately  struck  his  horses,  when,  by  reason  of  their 
suddenly  starting,  the  plaintiff  lost  her  balance,  and  fell  so 
that  one  of  the  wheels  passed  over  her  arm.  It  was  ad- 
mitted that  the  plaintiff  was  not  a  passenger  for  hire,  and 
that  the  driver  had  no  authority  to  take  the  girls  upon  the 
car,  unless  such  authority  was  implied  from  the  fact  of  his 
employment  as  driver.  The  court  said  :  "  The  driver  of  a 
horse-car  is  an  agent  of  the  corporation,  having  charge  in 
part  of  the  car.  If,  in  violation  of  his  instructions,  he  per- 
mits persons  to  ride  without  pay,  he  is  guilty  of  a  breach 
of  his  duty  as  a  servant.  Such  act  is  not  one  outside  of 
his  duties,  but  is  an  act  within  the  general  scope  of  his 
agency,  for  which  he  is  responsible  to  his  master.  In  the 
case  at  bar,  the  invitation  of  the  plaintiff  to  ride  was  an  act 
within  the  general  scope  of  the  driver's  employment,  and  if 
she  accepted  it  innocently,  she  was  not  a  trespasser.     It  is 


'  Betts  V.  De  Vitre,  L.  R.  3,  Ch.  441,  stock.     The  president  and  secretary  of 

per  Shelmsford,  L.  C.     See  Reg.  v.  the  two  companies  were  the  same,  and 

Stephens,    i    Q.    B.   702.     A   railroad  the  directors  of  the  Pennsylvania  cor- 

company  incorporated  in  Pennsylvania  poration  were  selected  by  the  Maryland 

was  authorized  to  construct  a  railroad  company.     It  was  held  that  the  Penn- 

from  York,  in  that  State,  to  the  Mary  sylvania  company  could  not  evade  its 

land  line.     Its  entire  capital  was  sub-  obligations  by  such  a  transfer  of  its 

scribed  for  and  held   by  a  Maryland  rights   and   powers,   and    that   it  was 

railroad  company,  and  their  joint  cap-  liable  for  the  infringement  of  a  patent 

ital  vested  in  a  continuous  line  to  Bal-  used  upon  the  road.    York  &  Maryland 

timore.     The  management  of  the  com-  R.R.  Co.  v.  Winans,  I7  How.  30.    See 

pany  was  committed  to  the  Maryland  Hutchinson  v.  Western  &  Atlantic  R.R. 

company,  which  appointed  the  officers  Co.,  6  Heisk.  Tenn.  634. 
and  agents*  and  supplied  the  rolling 
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immaterial  that  the  driver  was  acting  contrary  to  his  in- 
structions." ^ 

Although  the  injury  was  inflicted  by  the  agent  of  his 
own  malice,  yet  if  the  act  was  authorized  by  the  rules  and 
regulations  of  the  corporation,  it  will  be  liable.^  In  an 
action  against  an  omnibus  company  for  wrongfully,  vexa- 
tiously,  and  maliciously  interfering  with  the  plaintiff's  rights 
by  causing  its  vehicles  to  be  driven  in  such  a  manner  as  to 
obstruct  and  molest  the  plaintiff  in  the  use  of  the  highway, 
the  declaration  alleging  various  grievances  of  that  general 
character,  the  court  said  :  "  We  think  it  extremely  import- 
ant that  these  companies  should  be  held  responsible  where 
they  admit  they  have  intentionally  done  a  wrongful  act, 
and  that  those  whom  they  have  injured  should  not  be  driven 
to  seek  a  doubtful  remedy  against  their  officers  or  servants 
who  may  be  wholly  unable  to  answer  the  compensation 
which  the  jury  may  award  to  the  injured  party.  For  these 
reasons  we  are  of  opinion  that  the  plaintiff  is  entitled  to 
judgment."^ 

Where  an  agent  is  at  liberty  from  employment,  and  pur- 


'  Wilton  V.  Middlesex  R.R.  Co.,  107  tificates.  Titus  v.  Gt.  Western  Turn- 
Mass.  108.  See  Flower  v.  Pa.  R.R.  pike  Co.,  61  N.  Y.  237. 
Co.,  69  Pa.  St.  210 ;  Snyder  v.  Han.  &  '^  Brokaw  v.  N.  J.  R.  &  Transp.  Co., 
St.  Jo.  R.R.  Co.,  60  Mo.  413.  The  32  N.  T.  328.  See  Phila.  &  Reading 
directors  of  a  turnpike  road  corporation  R.R.  Co.  v.  Derby,  14  How.  486 ;  Van- 
prescribed  in  its  by-laws  the  form  of  derbilt  v.  Richmond  Tump.  Co.,  2 
certificates  to  be  given  for  its  stock,  N.  Y.  479 ;  De  Camp  v.  Miss.  &  Mo. 
which  were  to  be  under  the  corporate  R.R.  Co.,  12  Iowa,  348 ;  Turner  v. 
seal  and  signed  by  the  president  and  North  Beach,  etc.,  R.R.  Co.,  34  Cal. 
treasurer.  M.,  the  treasurer  of  the  594 ;  Wade  v.  Thayer,  40  Id.  578 ; 
corporation,  pledged  as  collateral  two  Mendelsohn  v.  Anaheim  Lighter  Co., 
spurious  certificates  of  stock  drawn  and  lb.  657 ;  Childs  v.  Bank  of  Missouri, 
signed  in  the  form  prescribed  in  the  17  Mo.  213;  State  v.  Gt.  Works  Mill- 
by-laws  for  a  loan  of  money,  the  lender  ing,  etc.,  20  Me.  43. 
acting  in  good  faith  and  in  ignorance  '  Green  v.  London  Genl.  Omnibus 
o{  the  fraud.  It  was  held  that  the  Co.,  7  J.  Scott  N.  S.  290;  97  Eng. 
lender  was  entitled  to  recover  from  the  C.  L.  288.  See  Yarborough  v.  Bank 
corporation  damages  for  the  negligent  of  England,  16  East.  6 ;  Whitfield  v. 
and  fraudulent  acts  of  its  president  and  Southeastern  R.R.  Co.,  i  Ell.  Bl.  &  E. 
treasurer  in  issuing  the  spurious  cer-  115;  96  Eng.  C.  L.  113. 
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suing  his  own  ends  exclusively,  the  principal  is  not  liable, 
although  the  injury  could  not  have  been  committed  without 
facilities  afforded  to  the  agent  by  his  relations  to  his  prin- 
cipal. A  cartman,  having  finished  the  business  of  the 
day,  returned  to  his  employer's  shop  with  the  horse  and 
cart,  and  obtained  the  key  of  the  stable,  which  was  close  at 
hand,  but,  instead  of  going  there  at  once  and  putting  up 
the  horse,  as  it  was  his  duty  to  do,  he,  without  his  master's 
knowledge  or  consent,  drove  a  fellow-workman  to  Euston 
Square,  and  on  his  way  ran  over  and  injured  the  plaintiff 
and  his  wife.  It  was  held  by  all  of  the  judges  that  inas- 
much as  the  cartman  was  not  at  the  time  of  the  accident 
engaged  in  the  business  of  his  master,  the  latter  was  not  re- 
sponsible for  his  act.^  The  master  was  held  not  liable 
where  the  servant  in  driving  his  master's  wagon  along  the 
highway  whipped  his  horses  while  the  plaintiff's  son,  a 
young  lad,  was  standing  between  the  front  and  back  wheels 
attempting,  with  the  implied  permission  of  the  servant,  to 
get  into  the  wagon,  in  consequence  of  which  the  boy  was 
thrown  down,  run  over,  and  injured.  The  servant  was 
•  cautioned  by  a  by-stander  that  if  he  did  not  stop  he  would 
kill  the  boy.  The  evidence  tended  to  show  that  the  ser- 
vant whipped  the  horses  with  a  wilful  design  to  throw  the 
boy  off.  The  act  of  the  servant  was  so  imminently  dan- 
gerous, it  migfit  reasonably  be  inferred  that  he  designed  the 
injury  which  resulted  from  it.** 

Parties  cannot  contract  that  they  may  with  impunity  be 
guilty  of  wilful  misconduct,  or  of  that  degree  of  reckless- 
ness which  is  its  equivalent.  "There  is  some  difficulty  in 
applying  these  principles  to  railroad  companies  on  account 
of  the  artificial  nature  of  corporations.     As  they  can  only 


1  Mitchell   V.    Crassweller,   13   Com.  Co.,  2  Comst.  479,  where  the  master  of 

B.  237.     For  a  similar  case,  see  Sheri-  the  defendant's  boat  intentionally  ran 

dan  V.  Charlick,  4  Daly,  338.  into   the  boat  of  the  plaintiff,  it  was 

'  Wright  V.  Wilcox,  19  Wend.  343.  held  a  wilful  trespass  of  the  master  for 

In  Vanderbilt  v.  Richmond  Turnpike  which  the  defendant  was  not  hable. 
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act  through  agents,  it  may  with  about  equal  plausibility  be 
said  on  the  one  hand  that  every  act  of  their  authorized 
agents,  and  on  the  other  that  no  such  act  is  to  be  regarded 
as  a  direct  act  of  the  corporation.  But  a  distinction  is  to 
be  made  between  the  directors  or  managing  officers  of  a 
corporation*  and  its  subordinate  agents.  As  the  former  ex- 
ercise all  the  powers  of  the  corporation,  and  are  its  only 
direct  medium  of  communication  with  outside  parties,  they 
must  in  respect  to  all  its  externa!  relations  be  considered  as 
identical  with  the  corporation  itself.  No  contract,  there- 
fore, can  exempt  a  railroad  company  from  liability  fot-  the 
wilful  or  wanton  misconduct  or  gross  recklessness  of  its 
directors  ;  but  the  rule  extends  to  no  other  officer  or  agent 
of  the  company." ' 

What  an  agent  says  while  acting  within  the  scope  of  his 
authority  is  admissible  against  his  principal  as  part  of  the 
res  gestcs ;  but  not  statements  or  representations  made  by 
him  at  any  other  time.  Thus  the  letters  of  an  agent  to  his 
principal  containing  a  narrative  of  the  transaction  in  which 
he  had  been  employed  are  not  evidence  against  the  prin- 
cipal.'' 

§  301.  Damages  for  injury  to  property.— Where  a  corpora- 
tion constructs  its  works  in  such  a  manner  as  to  occasion 
unnecessary  damage  to  the  plaintiff's  property,  if  the  injury 
results  from  a  cause  which  is  either  permanent  in  its  char- 
acter or  is  treated  as  permanent  by  the  parties,  damages 
may  be  assessed  not  only  with  reference  to  past,  but  to 
probable  future  injury.*     In  an  action  against  a  gas  com- 


'  Perkins  v.   N.  Y.  Cent.  R.R.  Co.,  '  Fowle  v.  New  Haven  &  Northamp- 

24  N.  Y.  196,  perSELDEN,  Ch.  J.  ton  Co.,  112  Mass.  334.     In  an  action 

'  Shelhamer  v.  Thomas,  7  Serg.  &  against  a  railroad  company  for  dam- 

Rawle,  106  ;  Levering  v.  Rittenhouse,  ages  caused  by  the  improper  construc- 

4  Whart.   130;  Clark  v.  Baker,  2  Id.  tion  of  a  bridge  over  a  river  whereby 

340 ;   Jordan   v.  Stewart,   23   Pa.   St.  the  water,  being  diverted,  undermined 

244  ;  Patton  v.  Minesinger,  25  Id.  393 ;  the  plaintiff's  wharf,  the  jury  were  in- 

Pennsylvania  R  R.  Co.  v.    Books,  57  structed  that,  though  the  acts  of  the 

Id.  339.  defendant  were  wrongful,  yet,   if  the 
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pany  for  injury  to  the  plaintiff's  well  and  premises  occa- 
sioned by  the  flowage  of  noxious  matter  therein  from  the 
works  of  the  defendant,  and  rendering  the  air  insalubrious, 
the  court,  after  stating  one  means  of  arriving  at  the  dam- 
ages, said  :  "  Another  means  would  be  to  ascertain  the  de- 
preciation of  the  value  of  the  property  by  reason  of  the 
erection  of  the  gas  works ;  to  ascertain  for  how  much  less 
the  property  would  sell  in  consequence  of  the  erection  ;  and 
in  ascertaining  that  fact,  all  the  circumstances  which  might 
show  a  depreciation  in  value  should  be  considered.  If  the 
property  would  sell  for  the  same  amount  as  before  the 
erection  of  the  gas  works,  independent  of  a  rise  in  similar 
property,  there  would  be  no  loss  ;  but  if  it  would  not,  then 
the  difference  would  be  the  damages  sustained."  ^  For  un- 
lawful excavation  and  removal  of  a  person's  soil,  he  is  en- 
titled to  recover,  not  the  cost  of  refilling,  but  the  amount 
of  the  diminution  of  the  value  of  the  property  by  the  ex- 
cavation and  removal,  that  being  the  amount  of  the  injury 
directly  resulting  from  the  acts  complained  of.  A  party, 
for  any  special  injury  to  his  use  and  occupation,  is  entitled 
to  recover  the  damages  accruing  for  such  a  length  of  time 
as  will  afford  him  a  reasonable  opportunity  to  put  a  stop  to 
the  same.* 

If  the  legislature  has  authorized  an  act  to  be  done  by  a 
corporation,  the  necessary  and  natural  consequences  of 
which  are  injurious  to  the  property  of  a  person,  and  at  the 
^me  time  has  prescribed  the  particular  mode  in  which  the 
damage  shall  be  ascertained  and  compensated,  the  corpora- 
tion  in  doing  the  act  cannot  be  liable  as  a  wrong-doer. 


plaintiff  would  have  sustained  no  injury  '  Karst  v.  St.   Paul,  etc.,  R.R.  Co., 

if  he  had  not  placed  his  wharf  where  22   Minn.    118;  Loker  v.   Damon,   17 

he  did,  the  defendant  was  not  liable.  Pick.    284 ;     Ludlow   v.    Yonkers,   43 

Held  error.     Perley  v.  Railroad,  57  N.  Barb.  493  ;  McGuire  v.  Grant,  i  Dutch- 

H.  212.  er  N.  J.  356  ;  Sedgwick  on  Damages, 

'  Ottawa  Gas  Light  Co.  v.  Graham,  134,  135. 
28  111.  73- 
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Where,  therefore,  commissioners  had  assessed  the  damages 
sustained  by  the  owner  of  land  taken  by  a  railroad  com- 
pany under  the  statute,  and  the  plaintiff's  buildings  were 
supplied  with  water  from  a  permanent  spring  which  disap- 
peared after  the  company  had  excavated  the  land  for  its 
railroad,  it  was  held  that  as  it  did  not  appear  that  the  exca- 
vation was  not  made  in  a  proper  and  reasonable  manner,  an 
action  could  not  be  maintained  against  the  company  for 
damages  sustained  by  the  destruction  of  the  spring.^ 

When  a  railroad  company  is  authorized  to  build  a  bridge 
for  its  road  on  a  street  in  a  city,  the  company  will  not  be 
liable  to  the  owner  of  a  lot  for  consequential  damages 
caused  by  an  embankment  in  front  of  his  property  consti- 
tuting a  necessary  approach  to  the  bridge.*  A  railroad 
company  having  obtained  the  grant  of  a  right  of  way 
through  certain  streets  of  a  city,  provided  the  company  did 
not  unnecessarily  impair  the  usefulness  and  convenience  to 
the  public  of  such  streets,  passed  over  a  portion  of  the  side- 
walk in  front  of  the  plaintiffs  property.  In  an  action  for 
damages  in  which  the  jury  awarded  him  eight  hundred  dol- 
lars, he  claimed  that  the  construction  of  the  railroad  in  such 
close  proximity  to  the  front  of  his  house,  and  the  frequent 
passage  of  trains,  had  rendered  his  dwelling  uncomfortable 
and  unsafe,  and  dangerous  to  his  wife  and  children,  and  that 
his  house  was  liable  to  be  set  on  fire  by  some  passing  train. 
The  judgment  was,  however,  reversed.* 

§  302.  Damages  in  case  of  personal  injury. — If  an  agent  do- 
ing business  for  a  corporation  do  the  business  in  such  a  care- 
less or  negligent  manner  that  one  who  is  without  fault  is 


'  Aldrich  v.  Cheshire  R.R.  Co.,  2i  Mason  v.  Kennebec  &  Portland  R.R. 

N.  H.  359.     See  Lebanon  v.  Olcott,  i  Co.,  31  Me.  215. 

N.  H.  339 ;  Woods  v.  Nashua  Manf.  2  Slatten  v.  Des  Moines  Valley  R.R. 

Co.,  4  Id.   527;  Stevens  v.  Middlesex  Co.,  29  Iowa,  148. 

Canal   Co.,  12   Mass.   466;    Steele   v.  '  Koelmel  v.  New  Orleans,  etc.,  R.R. 

Western    Inland    Co.,   2   Johns.   283 ;  Co.,  27  La.  Ann.  442,  Wyly,  J.,  dis- 

Cushing  V.   Baldwin,   4  Wend.    667  ;  senting. 
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injured  by  the  carelessness  or  negligence,  the  corporation  is 
liable  to  pay  the  injured  party  the  damages  sustained  in  con- 
sequence of  the  injury.  The  intent  of  the  law  in  this  class 
of  cases,  is  to  establish  such  a  measure  of  damages  as  will 
fully  compensate  the  injured  party  for  the  injury  he  has  sus- 
tained, whether  it  be  loss  of  time,  loss  of  money,  bodily  pain, 
or  permanent  bodily  injury.  The  general  rule  in  actions  on 
the  case  for  negligence  is,  that  the  party  aggrieved  is  entitled 
to  recover  only  to  the  extent  of  his  actual  injury.  Where 
the  suit  is  brought  by  the  person  injured,  it  may  include  a 
reasonable  compensation  for  pain  and  suffering  as  well  as 
the  expense  of  medical  attendance,  and  the  loss  of  time  con- 
sequent upon  confinement.  Unless  the  injury  is  wantonly 
inflicted,  in  which  case  exemplary  damages  may  be  given, 
the  jury  must  be  confined  to  damages  strictly  compensatory.^ 
In  an  action  against  a  railroad  company  for  injuries  received 
on  a  train  by  the  negligence  of  the  defendant's  servants, 
the  court,  after  stating  to  the  jury  the  measure  of  damages, 
added  :  "These  we  think  would  be  fair  rules  to  ascertain  the 
measure  of  damages  the  plaintiff  would  be  entitled  to  in  this 
case  ;  but  if  you  can  find  any  better  ones  than  those  sug- 
gested, you  are  at  liberty  to  adopt  them,  as  the  measure  and 

'  The  plaintifF,  who  was  a  farmer  52  bankment,  and  his  leg  badly  broken,  it 
years  of  age,  having  been  injured  by  the  was  held  that  a  verdict  in  his  behalf 
cars  at  a  railroad  crossing,  was  con-  against  the  company  of  $10,000  for  the 
fined  to  his  bed  about  nine  weeks  after  injuries  sustained  by  him  was  excessive, 
the  accident.  He  was  greatly  bruised,  Union  Pacific  R.R.  Co.  v.  Hause,  i 
and  his  leg  was  broken  near  the  hip  Wyoming  Ter.  27.  In  Murray  v.  Hud- 
joint.  The  injury  was  permanent,  be-  son  River  R.R.  Co.,  47  Barb.  196,  the 
cause  the  fracture  failed  to  unite,  and  a  verdict  being  for  $8,000,  a  new  trial  was 
false  joint  formed  which  shortened  his  granted  unless  the  plaintiff  would  re- 
leg  two  inches  and  a  half.  It  was  held  duce  it  to  $6,000.  This  disposition  of 
that  a  verdict  for  eight  thousand  dol-  the  case  was  contrar)'  to  the  decision  in 
lars  damages  was  not  excessive.  Fun-  Cassin  v.  Delany,  38  N.  Y.  178,  where  it 
ston  V.  Chicago,  Rock  Island,  and  Pa-  was  held  that  the  General  Terth  had  no 
cific  R.R.  Co.,  6l  Iowa,  452.  Where,  power  to  order  the  reduction  of  the  ver- 
however,  in  consequence  of  the  break-  diet  to  a  sum  named  as  the  alternative 
ing  of  a  cross  tie,  and  the  separation  of  of  a  new  trial.  But  the  decision  in  Mur- 
the  rails,  the  car  in  which  the  plaintiff  ray's  case  was  affirmed  by  the  Court  of 
was  riding  was  thrown  down  an  em-  Appeals,  48  N.  Y.  655. 
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amount  of  damages  are  entirely  for  you  to  ascertain  under 
all  the  evidence  and  circumstances  in  the  case."    Held  error.^ 

The  right  to  recover  damages  for  injury  to  the  person  de- 
pends upon  two  concurring  facts  :  ist.  The  party  claimed 
to  have  done  the  injury  must  be  chargeable  with  some  de- 
gree of  negligence;  2d.  The  person  injured  must  have  been 
entirely  free  from  any  degree  of  negligence  which  con- 
tributed to  the  injury,  that  is,  of  any  negligence  without 
which  the  injury  would  not  have  happened.  The  question 
presented  to  the  court  is  not  one  of  comparative  negligence 
as  between  the  parties ;  nor  does  very  great  negligence  on 
the  part  of  the  defendant  so  operate  to  strike  a  balance  of 
negligence,  as  to  give  a  judgment  to  a  plaintiff  whose  own 
negligence  contributed  in  any  degree  to  the  injury.' 

In  an  action  against  a  railroad  company  to  recover  dam- 
ages for  personal  injuries  sustained  by  the  plaintiff,  it  is  not 
proper  for  the  judge  to  instruct  the  jury  to  deduct  from  the 
damages  any  sum  paid  to  the  plaintiff  by  an  accident  insur- 
ance company,  such  a  payment  not  being  pro  tanto  a  dis- 
charge of  the  railroad  company.^  "  There  is  no  technical 
ground  which  necessarily  leads  to  the  conclusion  that  the 
money  received  by  the  plaintiff  from  the  accident  insurance 
company  should  operate  as  a  defense,  or  inure  to  the  bene- 
fit of  the  defendant.  The  insurer  and  the  defendant  are  not 
joint  tort  feasors  or  joint  debtors  so  as  to  make  a  payment 
or  satisfaction  by  the  former  operate  to  the  benefit  of  the 
latter.  Nor  is  there  any  legal  privity  between  the  defend- 
ant and  the  insurer  so  as  to  give  the  former  a  right  to  avail 
itself  of  a  payment  by  the  latter.  The  policy  of  insurance 
is  collateral  to  the  remedy  against  the  defendant,  and  was 
procured  solely  by  the  plaintiff  and  at  his  expense,  and  to 
the  procurement  of  which  the  defendant  was  in  no  way  con- 

'  Pennsylvania   R.R.   Co.  v.  Books,        'Wilds  v.  Hudson  River  R.R.  Co., 
57  Pa.  St.  339.   See  Oliver  v.  North  Pa-    24  N.  Y.  430. 

cific  Transp.  Co.,  3  Oregon,  84.       ,  '  Pittsburg,  etc.,  R.R.  Co.  v.  Thomp- 

son, 56  111.  138. 
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tributory.  It  is  in  the  nature  of  a  wager  between  the  plain- 
tiff and  a  third  person,  the  insurer,  to  which  the  defendant 
was  in  no  measure  privy,  either  by  relation  of  the  parties, 
or  by  contract,  or  otherwise.  It  cannot  be  said  that  the 
plaintiff  took  out  the  policy  in  the  interest  or  behalf  of  the 
defendant  ;  nor  is  there  any  legal  principle  which  seems  to 
require  that  it  be  ultimately  appropriated  to  the  defendant's 
use  and  benefit.  But  it  is  urged,  on  the  part  of  the  defense, 
that  the  plaintiff  is  entitled  to  but  one  satisfaction  for  the 
injury  he  has  sustained.  If  we  assume  this  to  be  a  correct 
proposition,  the  question  arises  whether  the  defendant  stands 
in  a  condition  to  make  this  objection.  This  depends  on  the 
question  who,  as  between  the  insurer  and  the  defendant, 
ought  to  pay  the  damage,  which  of  the  two  ought  primarily 
to  make  compensation  to  the  plaintiff  and  ultimately  to  bear 
the  loss.  If  the  insurer  ought  ultimately  to  bear  the  loss, 
the  defendant  is  entitled  in  this  action  to  have  the  benefit 
of  that  payment.  But  if  the  defendant  should  ultimately 
bear  the  loss,  then  the  payment  by  the  insurer  and  the  col- 
lection of  the  entire  damage  of  the  defendant  only  creates 
an  equity  between  the  plaintiff  and  the  insurer,  to  be  ulti- 
mately adjusted  between  them,  in  which  the  defendant  has 
no  interest,  and  with  which  he  has  no  concern."^ 

§  303.  Mental  suffering  as  an  element  of  damage. — The 

weight  of  authority  is  in  favor  of  the  proposition  that  in  esti- 
mating compensatory  damages  it  is  proper  to  consider  the 
humiliation  and  degradation  imposed  upon  the  injured  per- 
son by  the  wrong  done  him.  The  fact  that  the  injury  was 
inflicted  under  circumstances  of  peculiar  indignity  and  degra- 
dation is  to  be  regarded  as  an  element  of  compensation  even 
in  cases  where  vindictive  damages  cannot  be  given. ^     In  an 

'  Harding  v.  Townshend,  43  Vt.  536.  etc.,  R.R.  Co.,  44  Iowa,  314 ;  24  Am. 

'Smith  V.  R.R.  Co.,  23  Ohio  St.  10;  R..   748,   Day,  J.,  dissenting;   Craker 

Flagg  V.  R.R.  Co.,  43  III.  365  ;  Smith  v.  Chicago,  etc.,  R.R.  Co.,  36  Wis.  657  ; 

V.  Holcomb,  99  Mass.  552 ;  Meagher  v.  17  Am.  R.  504  ;  Lake  Erie  &  Western 

Driscoll,  Ibid.  281 ;  Kinley  v.  Chicago,  R.R.  Co.  v.  Fix,  88  Ind.  381.    In  the 
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action  to  recover  damages  by  reason  of  a  defective  bridge, 
the  jury  were  directed  in  assessing  damages  to  take  into  con- 
sideration the  peril,  danger,  and  suspense  to  which  the  plain- 
tiff was  exposed  ;  and  the  Supreme  Court  approved  the 
charge,  and  added  that  actual  injury  was  not  confined  to  the 
wounds  and  bruises  upon  the  body,  but  extended  to  mental 
suffering.^ 

It  is  the  duty  of  every  railroad  corporation  to  carry 
its  passengers  safely  and  to  treat  them  respectfully.  It 
should  protect  them  from  violence  and  insult,  and  use 
reasonable  precautions  to  make  the  journey  safe  and  com- 
fortable ;  and  it  is  bound  to  protect  its  passengers  not  only 
against  the  violence  and  insults  of  strangers  and  co-passen- 
gers, but  of  its  own  conductors,  agents,  and  servants.^  "  If 
the  passenger  does  not  have  such  care,  but,  on  the  contrary, 
is  unlawfully  assaulted  and  insulted  by  one  of  the  very  per- 
sons to  whom  his  conveyance  is  intrusted,  the  carrier's  im- 
plied promise  is  broken,  his  legal  duty  is  left  unperformed, 
and  he  is  necessarily  responsible  to  the  passenger  for  the 
damages  he  thereby  sustains.  The  passenger's  remedy  may 
be  either  in  assumpsit  or  tort,  at  his  election.  In  the  one 
case,  he  relies  upon  a  breach  of  the  carrier's  common  law 
duty  in  support  of  his  action  ;  in  the  other,  upon  a  breach 
of  his  implied  promise.  The  form  of  the  action  is  import- 
ant only  upon  the  question  of  damages.  In  actions  of 
assumpsit,  the  damages  are  generally  limited  to  compensa- 
tion.    In  actions  of  tort  the  jury  are  allowed  greater  lati- 


last  of  these  cases,  the  plaintiff  was  ex-  him  to  the  steps  of  the  car  against  his 

pelled  from  a  railroad  train  about  eleven  protestations,  and  in  disregard  of  his 

o'clock  at  night  several  miles  from  any  statements  and  explanations, 

station,  and  seven  miles  from  his  desti-  '  Seeger  v.  Barkhamsted,  22  Conn, 

nation.   No  abusive  language  was  used  290.  See  Masters  v.Warren,  27  Id.  300 ; 

by  the  conductor ;  but  he  refused  to  ac-  Lawrence  v.  Housatonic  R.R.  Co.,  29 

cept  the  ticket  offered  by  the  plaintiff,  Id.  390 ;  Taber  v.  Houston,  5  Ind.  322  ; 

stopped    the    train,    commanded    the  Cox  v.  Vunderkled,  21  Id.  164. 

plaintiff  to  get  off,  placed  his  hand  on  '  Quigley  v.  Centr.  Pacific  R.R.  Co., 

the  plaintiff's  shoulder,  and  conductad  11  Nevada,  350. 
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tude,  and,  in  proper  cases,  may  give  exemplary  damages." ' 
In  Craker  v.  Chicago  &  Northwestern  R.R.  Co.,*  the  con- 
ductor, by  the  use  of  some  force,  kissed  the  plaintiff,  a 
female  passenger.  The  company  discharged  the  conductor, 
and  did  what  it  could  to  show  its  disapproval  of  his  con- 
duct. The  jury  assessed  the  damages  at  one  thousand  doU 
lars,  and  the  verdict  was  sustained  on  the  ground  that  it 
was  proper  for  them  to  take  into  consideration  the  insult  to 
the  plaintiff's  wounded  and  outraged  feelings.  In  an  action 
against  a  railroad  company  for  assault,  it  was  proved  that 
the  plaintiff  was  a  passenger  in  the  defendant's  car ;  that  on 
request  he  surrendered  his  ticket  to  a  brakeman  employed 
on  the  train,  who,  in  the  absence  of  the  conductor,  was 
authorized  to  demand  and  receive  it ;  that  the  brakeman 
afterward  approached  the  plaintiff,  and  in  language  coarse, 
profane,  and  grossly  insulting,  denied  that  he  had  either 
surrendered  or  shown  him  his  ticket;  that  the  brakeman 
called  the  plaintiff  a  liar,  charged  him  with  attempting  to 
avoid  the  payment  of  his  fare,  and  with  having  done  the 
same  thing  before,  and  threatened  to  split  his  head  open, 
and  spill  his  brains  right  there  on  the  spot ;  that  the  brake- 
man  stepped  forward  and  placed  his  foot  on  the  seat  where 
the  plaintiff  was  sitting,  and  leaning  over  the  plaintiff, 
brought  his  fist  close  down  to  his  face,  and  shaking  it,  told 
him  not  to  yip,  if  he  did  he  would  spot  him,  that  he  was  a 
damned  liar,  that  he  never  handed  him  his  ticket,  that  he  did 
not  believe  he  paid  his  fare  either  way ;  that  this  assault 
was  continued  some  fifteen  or  twenty  minutes,  and  until  the 
whistle  sounded  for  the  next  station  ;  that  there  were  several 
passengers  present  in  the  car,  some  of  whom  were  ladies, 
and  that  they  were  all  strangers  to  the  plaintiff ;  that  the 
plaintiff  was  at  the  time  in  feeble  health,  and  had  been  for 
a  considerable  time  under  the  care  of  a  physician,  and  dur- 


'  Goddard  v.  Grand  Trunk  R.R.  Co.,        ■'  36  Wis.  657.    See  Johnson  v.  Wells, 
57  Me.  217.  Fargo  &  Co.,  6  Nevada,  224. 
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ing  the  assault  was  reclining  languidly  in  his  seat ;  that  he 
had  neither  said  nor  done  anything  to  provoke  the  assault ; 
that  he  had,  in  fact,  paid  his  fare,  had  received  a  ticket,  and 
had  surrendered  it  to  this  brakeman,  who  delivered  it  to  the 
conductor  only  a  few  minutes  before,  by  whom  it  was  after- 
ward produced  and  identified  ;  that  the  railroad  company 
was  immediately  notified  of  the  misconduct  of  the  brake- 
man,  who  was  still  in  its  employ  when  the  case  was  tried, 
and  no  attempt  was  made  by  the  company  to  excuse  or 
justify  his  conduct  A  verdict  having  been  rendered  in  be- 
half of  the  plaintiff  for  $4,850,  the  Supreme  Court  declined 
to  disturb  it.^ 

In  Maryland,  in  an  action  against  a  railroad  by  a  passen- 
ger for  his  wrongful  expulsion  from  a  train,  the  following 
instruction  was  held  correct  :  That  if  the  jury  should  be- 
lieve from  the  evidence  that  the  plaintiff  acted  in  a  dis- 
orderly manner,  and  persisted  in  such  disorderly  conduct  to 
the  annoyance  of  the  passengers,  or  refused  to  show  his 
ticket  on  the  demand  of  the  conductor,  and  it  then  became 
necessary,  under  the  rules  and  regulations  of  the  company, 
for  the  conductor  to  eject  him  from  the  cars,  and  that  he 
was  so  ejected,  still,  if  they  further  find  from  the  evidence 
that  unnecessary  force  was  used  in  such  expulsion,  then 
their  verdict  must  be  for  the  plaintiff,  and  in  estimating  the 
damages  they  may  allow  the  plaintiff  such  sum  of  money 
as  in  their  judgment  will  compensate  him  for  the  wounds 
and  injuries  inflicted  upon  him  by  the  use  of  such  unneces- 
sary force,  (if  they  shall  find  such  wounds  and  injuries,)  aS 


>  Goddard  v.  Grand  Trunk  R.R.  Co.,  at  all,  as  to  limit  its  application  to 
supra.  In  this  case  the  court  said :  cases  where  the  servant  is  directly  or 
"We  confess  it  seems  to  us  that  there  impliedly  commanded  by  the  corpora- 
is  no  class  of  cases  where  the  doctrine  tion  to  maltreat  and  insult  a  passenger, 
of  exemplary  damages  can  be  more  or  to  cases  where  such  an  act  is  direct- 
beneficially  applied  than  to  railroad  ly  or  impliedly  ratified,  for  no  such 
corporations  in  their  capacity  of  com-  cases  will  ever  occur."  Tapley,  J., 
mon  carriers  of  passengers;  and  it  dissenting, 
might  as  well  not  be  applied  to  them 
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well  as  for  the  mortification  and  indignity  placed  upon  him 
should  they  find  any  such ;  and  if  they  shall  further  find 
that  there  was  such  unnecessary  forcible  expulsion,  and  that 
the  defendant's  employes  acted  in  a  wanton,  high-handed, 
and  outrageous  manner,  then  they  may  allow  the  plaintiff 
such  further  sum  of  money  as  in  their  judgment  may  be 
a  proper  punishment  of  the  defendant.^  Where,  however, 
in  an  action  against  a  railroad  company,  the  injury  com- 
plained of  by  the  plaintiff  was  his  forcible  ejection  from  a 
car  of  the  defendant  by  the  conductor,  for  the  refusal  of  the 
plaintiff  to  pay  fare  which  he  was  not  liable  to  pay,  for  the 
reason  that  he  had  taken  passage  upon  another  car  of  the 
defendant,  and  paid  the  entire  fare  required  to  entitle  him 
to  a  through  passage,  no  unnecessary  force  was  used,  he 
sustained  no  material  injury,  and  the  conductor  acted  in 
good  faith,  it  was  held  that  the  plaintiff  was  entitled  to  re- 
cover the  damages  sustained,  irrespective  of  the  motives  of 
the  conductor  in  putting  him  off  ;  that  these  included  not 
only  compensation  for  the  loss  of  time  and  the  amount  the 
plaintiff  was  obliged  to  pay  for  passage  upon  another  car, 
but  in  addition  thereto  for  the  injury  to  his  feelings,  but 
not  exemplary,  punitory,  or  vindictive  damages.^ 

A  railroad  company  cannot  capriciously  discriminate  be- 
tween passengers  on  account  of  their  nativity,  color,  race, 
social  position,  or  their  p61itical  or  religious  beliefs.  What- 
ever discriminations  are  made  must  be  on  some  principle 
or  for  some  reason  which  the  law  recognizes  as  just  and 
equitable,  and  founded  in  good  public  policy.  An  un- 
reasonable rule  that  affects  the  convenience  and  comfort  of 
passengers  is  unlawful.  What  are  reasonable  rules  is  a 
question  of  law  to  be  determined  by  the  court  under  all  the 
circumstances  of  each  particular  case.  If  the  act  excluding 
a  person  from  the  cars  is  wrongfully  and  wantonly  com- 


>  Phila.,  Wilm.  &  Bait.  R.R.  Co.  v.        '  Hamilton  v.  Third  Av.  R.R.  Co., 
Larkin,  47  Md.  155.  53  N.  Y.  25. 


532  CORPORATE    LIABILITY    FOR   WRONGS.  §'304 

mitted,  there  may  be  recovered  in  addition  to  the  actual 
damages,  something  for  the  indignity,  vexation,  and  dis- 
grace to  which  the  party  has  been  subjected.^ 

§  304.  Damages  where  injuries  cause  death. — At  common 
law,  the  right  of  action  for  damages  on  account  of  bodily 
injuries  resulting  in  the  death  of  an  individual,  and  which 
belonged  to  him  while  he  lived,  is  extinguished  by  his 
death.  This  defect  of  the  common  law  is,  however,  reme- 
died, in  England  and  most  of  the  States,  by  statute. 
Compensation  for  bodily  injuries  remains  extinct,  but  a 
new  grievance  of  a  distinct  nature,  namely,  the  depriva- 
tion suffered  by  the  husband  or  wife  and  children,  or  other 
relatives,  of  their  natural  support  and  protection,  arises 
upon  his  death,  and  is  made  by  statute  the  subject  of  a 
new  cause  of  action  in  favor  of  these  surviving  relatives, 
which,  in  general,  is  to  be  prosecuted  in  point  of  form  by 
the  executor  or  administrator.  In  the  New  England  States 
the  form  of  procedure  is  by  indictment,  but  the  same 
end  is  to  be  attained,  and  the  same  rules  of  evidence  and 
substantially  the  same  principles  of  law  are  to  be  applied, 
as  though  it  was  a  civil  action  for  damages.'  Where' 
the  wrongful  act  which  results  in  death  occurred  beyond 
the  limits  of  the  State  in  which  the  action  is  brought,  the 
complaint  will  be  dismissed,  as  the  right  of  action  rests  upon 
a  statute  which  has  no  extraterritorial  force.^ 


'Chicago  &  Northwestern  R.R.  Co.  N.  Y.  352;  Richardson  v.  N.  Y.  Cent. 

V.  Williams,  55  111.  185.  R.R.  Co.,  98  Mass.  85.   But  see  Selma, 

« State  V.  Grand  Trunk  R.R.  Co.,  58  etc.,   R.R.  Co.  v.  Lacy,  49  Ga.   106. 

Me.    176;    60  Id.    145;    61    Id.   114;  While  the  courts  of  one  State  will,  in  a 

State  V.   Cent.   R.R.  Co.,  60  Id.  490 ;  spirit  of  comity,  enforce  the  statute  of 

State  V.  Gilmore,  24  N.  H.  461  ;  Bos-  another  State  in  favor  of  a  party  in  an 

ton,  etc.,  R.R.  Co.  v.  State,  32  Id.  215  ;  action  in  the  former  to  recover  damages 

State  V.  Railroad,  52  Id.  528  ;  Com.  v.  for  injury  done  in  the  latter,  yet,  as  the 

Boston,  etc.,  R.R.  Co.,  ii  Cush.  512;  cause  of  action  arises  exclusively  in  the 

Com.  V.  Vt.  &  Mass.  R.R.  Co.,  108  latter  State,  the  rights  of  the  plaintifT 

Mass.  7.  are  controlled  by  its  statute.     Ibid. 

'  Mahler  v.  Transportation  Co.,  35 
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If  the  person  injured  obtains  satisfaction  by  action  or  by 
voluntary  settlement  and  payment,  before  death  ensues,  the 
wrongful  act  which  caused  the^  injury,  and  all  its  conse- 
quences past  and  future,  are  included,  and  the  whole  can- 
celled together,  and  the  liability  of  the  party  inflicting  the 
injury  terminated.^  If  an  action  for  the  injury  could  not 
have  been  maintained  by  the  deceased  himself  if  he  had 
lived,  by  reason  of  his  own  negligence,  such  an  action  can- 
not be  sustained  by  his  personal  representatives.*  As  a  rule, 
damages  cannot  be  allowed  for  the  physical  or  mental  suffer- 
ings of  the  deceased.^  But  in  Tennessee,  where  a  person  is 
killed  by  being  run  over  by  a  railroad  train,  the  damages  re- 
coverable are  those  sustained  by  the  deceased  and  which  he 
could  have  recovered  if  he  had  lived,  and  not  those  suffered 
by  his  widow  and  children  in  consequence  of  his  being  killed. 
If  therefore  the  killing  is  instantaneous,  an  action  cannot 
be  maintained.* 

In  Connecticut,  under  the  statutes  of  1848  and  1853  pro- 
viding that  a  suit  for  injury  to  the  person,  whether  the  same 
do  or  do  not  result  in  death,  shall  survive  to  his  executor 
or  administrator,  the  right  of  action  embraces  damages  for 
personal  injuries  and  sufferings  of  the  party  injured  if  he 
lives  and  brings  suit ;  and  if  he  dies,  the  same  cause  of  action, 
that  is,  for  the  same  damages,  survives  to  his  executor  or 


>  Read  v.  Gt.  Eastern  R.R.  Co.,  3  Q.  *  Louisville,  etc.,  R.R.  Co.  v.  Burke, 
B.  535  ;  Dibble  v.  N.  Y.  &  Erie  R.R.  supra.  The  railroad  company  is  re- 
Co.,  25  Barb.  183.  sponsible  for  damages  unless  it  shows 

''  Wilds  V.  Hudson  River  R.R.  Co.,  that  the  precautions  prescribed  by  the 

24  N.  Y.  430;   Louisville,  etc.,   R.R.  statute  were  taken,  and  although  it  may 

Co.  V.  Burke,  6  Coldwell,  45  ;  Tucker  v.  appear  that  if  it  had  done  so  the  acci- 

Chaplin,  2  Car.  &  K.  730 ;  Witherly  v.  dent  would  have  occurred.     But  negli- 

Regents  Canal  Co.,  12  Com.  B.  N.  S.  2.  gence  of  the  person  killed  which  caused 

3  Lehman  v.  Brooklyn,  29  Barb.  234.  or  contributed  to  the  accident,  or  with- 

See  Blake  v.  Midland  R.R.  Co.,  18  Q.  out  which  the  accident  would  not  have 

B.  93 ;  Pa.  R.  R.  Co.  v.  Books,  57  Pa.  happened,  may  be  taken  into  considera- 

St.  339;   Grotenkemper  v.  Harris,  25  tion   by  the  jury  in   determining  the 

Ohio  St.  510;  Telfer  v.  Railroad  Co.,  i  amount  of  damages.    Ibid. 
Vroom  N.  J.  188. 
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administrator.  In  the  latter  case,  the  question  of  damages 
does  not  turn  on  the  extent  of  the  former  dependence  of 
the  relatives  of  the  deceased  on  him,  his  interest  in  or  gen- 
erosity toward  them,  the  amount  of  his  earnings,  or  the 
probable  length  of  his  life,  and  his  character  and  conduct.* 
In  North  Carolina  and  Pennsylvania,  in  an  action  under  the 
statute  for  an  injury  resulting  in  death,  the  ground  of  re- 
covery is  the  reasonable  expectation  of  pecuniary  advan- 
tage from  the  continuance  of  the  life  of  the  deceased.  It 
is  competent  to  inquire  into  the  age  of  the  deceased,  his 
strength,  health,  skill,  and  industry,  his  habits  and  character, 
the  end  of  all  being  to  get  at  his  pecuniary  worth  to  his 
family.^  In  an  action  under  Lord  .Campbell's  act^  by  a 
father  for  injury  resulting  from  the  death  of  his  son  through 
the  negligence  of  the  servants  of  a  railroad  company,  it  ap- 


'  Goodsell  V.  Hartford  &  New  Haven 
R.R.  Co.,  33  Conn.  51 ;  Seger  v.  Bark- 
hamsted,  22  Id.  290 ;  Masters  v.  War- 
ren, 27  Id.  293.  See  Waldo  v.  Good- 
.sell,  33  Id.  432.  The  statute  of  Con- 
necticut provides  in  substance  that 
where  a  life  is  lost  by  reason  of  the 
negligence  of  a  railroad  company,  such 
company  shall  be  liable  to  pay  damages 
not  exceeding  five  thousand,  nor  less 
than  one  thousand  dollars,  to  the  use 
of  the  executor  or  administrator  in  an 
action  for  the  benefit  of  the  husband  or 
widow,  or  children  or  heirs.  The  action 
must  be  commenced  within  one  year 
after  the  cause  of  action  has  accrued. 
The  statute  of  limitations  will  not,  how- 
ever, begin  to  run  until  after  an  admin- 
istrator is  appointed,  who  can  bring 
suit.  Andrews  v.  Hartford  &  New 
Haven  R.R.  Co.,  34  Conn.  57.  The 
statute  of  New  York  (Sess.  Laws  of 
1870,  vol.  i,p.  215,  ch.  78),  provides  that 
"  Every  such  action  shall  be  brought 
■by  and  in  the  name  of  the  personal  rep- 
resentatives of  such  deceased  person. 
And  the  amount   recovered   in  every 


such  action  shall  be  for  the  exclusive 
benefit  of  the  husband  or  widow  and 
next  of  kin  of  such  deceased  person, 
and  shall  be  distributed  to  such  hus- 
band or  widow  and  next  of  kin  in  the 
proportion  now  provided  by  law  in  re- 
lation to  the  distribution  of  personal 
property  of  persons  dying  intestate. 
And  in  every  such  action  the  jury  may 
give  such  damages  as  they  shall  deem 
a  fair  and  just  compensation,  not  ex- 
ceeding five  thousand  dollars,  with  ref- 
erence to  the  pecuniary  injuries  result- 
ing from  such  death,  to  the  husband  or 
widow,  and  next  of  kin  of  such  deceased 
person."  See  Whitford  v.  Panama  R.R. 
Co.,  23  N.  Y.  465  ;  Mclntyre  v.  N.  Y. 
Cent.  R.R.  Co.,  37  Id.  287,  289 ;  Mitch- 
ell v.  N.  Y.  Cent.  &  Hudson  River 
R.R.  Co.,  2  Hun.  S35 ;  Lehman  v. 
Brooklyn,  29  Barb.  234. 

"  Kesler  v.  Smith,  66  N.  C.  154 ;  Pa. 
R.R.  Co.  V.  Henderson,  51  Pa.  St.  315 ; 
Cleveland  &  Pittsburg  R.R.  Co.  v. 
Rowan,  66  Id.  393. 

'  9  &  10  Vict.,  ch.  93,  sec.  i. 
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peared  that  the  son,  who  was  twenty-seven  years  of  age  and 
unmarried,  but  living  away  from  his  parents,  had  for  the 
previous  seven  or  eight  years  been  in  the  habit  of  visiting 
them  once  a  fortnight,  and  of  taking  them  on  those  occa- 
sions presents  of  tea,  sugar,  and  other  provisions,  besides 
money  amounting  in  the  whole  to  about  ;^20  a  year.  It  was 
held  that  the  father  had  such  a  reasonable  expectation  of 
benefit  from  the  continuance  of  his  son's  life,  as  to  entitle 
him  to  recover  damages  under  the  statute ;  but  not  for  the 
expenses  incurred  by  him  for  his  son's  funeral,  or  for  family 
mourning.-^  In  Ohio,  in  an  action  under  the  statute  to 
recover  damages  for  wrongfully,  negligently,  and  carelessly 
causing  the  death  of  a  person,  the  following  charge  to  the 
jury  was  held  free  from  error :  That  the  damages  must  be 
confined  to  the  pecuniary  injuries  resulting  to  the  next  of 
kin  from  the  death  of  their  brother  ;  that  these  in  their  na- 
ture were  uncertain  and  indefinite  ;  that  if  the  deceased  had 
lived,  the  next  of  kin  might  not  have  been  benefited,  and  if 
not,  then  no  pecuniary  injury  would  have  resulted  to  them 
from  his  death  ;  that  it  was  difficult  to  get  at  the  pecuniary 
loss  with  precision  and  accuracy  ;  but  that,  taking  all  the 
facts  and  circumstances  into  consideration,  the  jury  were, 
according  to  their  deliberate  judgment,  to  determine  whether 
the  parties  for  whose  benefit  the  action  was  brought  had 
suffered  any  pecuniary  injury  ;  and  if  so,  then  the  jury  were 
to  assess  such  damages  as  they  should  deem  fair  and  just ; 
with  the  further  caution  that  it  was  only  the  pecuniary  value 
of  the  life  of  the  deceased  to  his  next  of  kin,  that  is,  the 
pecuniary  value  they  would  have  derived  had  his  life  not  been 
terminated,  that  constituted  their  claim  for  damages  on  ac- 
count of  his  death. ^    In  California,  when  in  an  action  under 


'  Dalton  V.  Southeastern  R.R.  Co.,  St.  510.   In  an  action  against  a  railroad 

4  J.  Scott  N.  S.  296 ;  93  Eng.  C.  L.  296.  company   for  wrongfully  causing  the 

See  Cleveland  &  Pittsburg  R.R.  Co.  v.  death  of  a  brakeman  on  the  road,  it 

Rowan,  supra.  was  proved  that  the  father  of  the  de- 

'  Grotenfcemper  v.  Harris,  25  Ohio  ceased  was  fifty  years  old,  and  had.  lit- 
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the  Statute  of  1862,  by  an  administrator  against  a  railroad 
company  to  recover  damages  for  tiie  death  of  the  husband, 
the  widow  dies  before  trial,  the  only  question  to  be  deter- 
mined with  reference  to  the  amount  of  damages  is,  what 
sum  will  be  a  fair  and  just  compensation  to  the  children  for 
the  loss  sustained  by  them  in  the  death  of  their  father.  This 
cannot  be  determined  by  first  ascertaining  what  would  have 
been  a  just  compensation  to  the  widow  and  children  jointly 
had  she  been  still  living,  and  then  subtracting  from  the  gross 
sum  the  proportion  to  which  the  widow  would  have  been 
entitled  if  she  had  lived ;  the  loss  which  she  suffered,  ceas- 
ing to  be  an  element  in  the  computation.^ 

§  305.  Exemplary  damages. — Corporations  may  render 
themselves  liable  for  exemplary  damages  by  the  misconduct 
of  their  agents  or  servants  while  acting  within  the  scope  of 
their  employment.*  But  it  is  a  doctrine  capable  of  being 
greatly  abused,  and  courts  should  be  careful  that  it  is  not 
misapplied.  The  principle  which  governs  these  cases  is 
found  in  the  maxim  that  the  act  of  the  agent,  done  within 
the  scope  and  in  the  exercise  of  his  employment,  is  in  law 
the  act  of  the  principal.^     Blackstone  says  :  "  The  master 

tie  property  besides   his   homestead ;  '  In  Hopkins  v.  Atlantic  &  St.  Law- 

that  the  deceased  lived  with  his  father  rence  R.R.  Co.,  36  N.  H.  9,  Perley, 

when  not  on  the  road  and  contributed  C.  J.,  in  delivering  the  opinion  of  the 

to  the  support  of  the  family;  and  that  court,  said  :  "If  a  corporation  like  this 

his  father  had  an  insurance  policy  on  railroad  company  is  guilty  of  an  act  or 

his,  the  father's,  life  for  the  benefit  of  default,  such  as  in  the  case  of  an  indi- 

the  mother  of  deceased,  the  premium  vidual  would  subject  him  to  exemplary 

upon  which  the  deceased  had  paid,  and  damages,  we  think  the  same  rule  must 

promised  to  continue  to  do  so.    It  was    be  applied  to   the  corporation 

held  that  a  verdict  for  $2,000  was  not  According  to  the  general  theory  of  the 

excessive.     Chicago  &  Alton  R.R.  Co.  common  law,   crimes   are   prosecuted 

V.  Shannon,  43  111.  338.  and  punished  by  the  State  alone.     In- 

'  Taylor  v.  Western  Pacific  R.R.  Co.,  dividuals  are  not  supposed  to  have  any 

45  Cal.  323.     See  Myers  v.  San  Fran-  private  interest  in  the  punishment  of 

Cisco,  42  Cal.  215.  public  offences.     And  so,  on  the  other 

'  Bait.  &  Ohio  R.R.  Co.  v.  Blocher,  hand,  as  a  general  rule,  the  plaintiff  in 

27  Md.  277  ;  Pittsburg,  etc.,  R.R.  Co.  a  civil  action  recovers  a  mere  compen- 

V.  Slusser,  19  Ohio  St.  i"57  ;  Atlantic  &  sation  for  his  private  injury.     The  ob- 

Gt.  Western  R.R.  Co.  v.  Dunn,  lb.  162.  ject  of  the  suit  is  to  redress_the  indi- 
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may  be  frequently  a  loser  by  the  trust  reposed  in  his  ser- 
vant, but  never  can  be  a  gainer ;  he  may  frequently  be 
answerable  for  his  servant's  misbehavior,  but  never  can 
shelter  himself  from  punishment  by  laying  the  blame  on  his 
agent.  The  reason  of  this  is  still  uniform  and  the  same — 
that  the  wrong  done  by  the  servant  is  looked  upon  in  law 
as  the  wrong  of  the  master  himself ;  and  it  is  a  standing 
maxim  that  no  man  shall  be  allowed  to  make  any  advantage 
of  his  own  wrong."  ^ 

The  doctrine  of  the  legal  unity  of  the  principal  and  agent 
in  respect  to  the  wrongful  and  tortious  as  well  as  the  right- 
ful acts  of  the  agent  done  in  the  course  of  his  employment, 
is  not  an  innovation  upon  the  rules  of  the  common  law, 
but  is  as  old  as  the  right  of  trial  by  jury  itself.*  In  1763, 
Lord  Chief  Justice  Pratt  (afterward  Earl  of  Camden), 
with  whom  the  other  judges  concurred,  declared  that  the 
jury  had  done  right  in  giving  exemplary  damages.^  In 
another  case,  the  same  learned  judge  declared,  with  em- 
phasis, that  damages  are  designed  not  only  as  a  satisfaction 
to  the  injured  person,  but  likewise  as  a  punishment  to  the 
guilty.* 

In  this  country,  the  right  of  the  jury  to  give  exemplary 
damages  has  been  much  discussed,  but,   notwithstanding 


vidual  wrong  which  the  plaintiff  suf-  punishable  as  an  offence  against  the 

fered,   and   not   to    repress    crime    or  State,  the  public  may  be  said  to  have 

enforce  good  morals  by  inflicting  pun-  an  interest  that  the  wrong-doer  should 

ishment  on  the  defendant ;  and  it  has  be  prosecuted  and  brought  to  justice  in 

been  very  lately  questioned  whether  any  a  civil  suit;   and  exemplary  damages 

exception  to  this  rule  ought  to  have  may  in  such  cases  encourage  prosecu- 

been   admitted.      It   is,   however,   ex-  tions  where  a  mere  compensation  for 

tremely  well  settled  that  exemplary  or  the  private  injury  would  not  repay  the 

vindictive    damages    may    in    certain  trouble  and  expense  of  the  proceed- 

cases  be  recovered,  and  this  is  perhaps  ing." 
in    accordance    with    the    legislative        '  i  Blk.  Com.,  p.  431. 
policy  which  has  given  pecuniary  penal-        '  See  New  Orleans,  etc.,  R.R.  Co.  v. 

ties  in  numerous  instances  to  private  Bailey,  40  Miss.  453. 
prosecutors  of  certain  offences.   Where        '  Huckle  v.  Money,  2  Wilson,  205. 
the  wrong  done  to  the  party  partakes        ■•  Campbell's  Lives  of  the  Chancel- 

of  a  criminal  character,  though  not  iors,  Am.  Ed.,  vol.  5,  p.  214. 
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opposition,  the  doctrine  must  be  regarded  as  now  firmly 
established.^  In  Milwaukee  &  St.  Paul  R.R.  Co.  v.  Arms,' 
Davis,  J.,  in  delivering  the  opinion  of  the  Supreme  Court 
of  the  United  States,  said  :  "  It  is  undoubtedly  true  that 


'  See  Goddard  v.  Grand  Trunk  R.R. 
Co.,  57  Me.  202.  "  It  seenis  to  have 
been  first  opposed  by  Mr.  Theron  Met- 
calf,  afterward  reporter  and  judge  of 
the  Supreme  Court  of  Massachusetts, 
in  an  article  published  in  3d  American 
Jurist  in  1830.  The  substance  of  this 
article  was  subsequently  inserted  in  a 
note  to  Mr.  Greenleaf's  work  on  Evi- 
dence. Mr,  Sedgwick,  in  his  work  on 
damages,  took  the  opposite  view,  and 
sustained  his  position  by  the  citation 
of  numerous  authorities.  Professor 
Greenleaf  replied  in  an  article  in  the 
Boston  Law  Reporter,  vol.  9,  p.  529; 
and  Mr.  Sedgwick  rejoined  in  the  same 
periodical,  vol.  10,  p.  49.  Essays  on 
different  sides  of  the  question  were  also 
published  in  3d  American  Law  Maga- 
zine, N.  S.,  537,  and  4  American  Law 
Magazine,  N.  S.,  61."  Ibid.  "Dam- 
ages," says  Greenleaf,  "are  given  as  a 
compensation,  recompense,  or  satisfac- 
tion to  the  plaintiff  for  injury  actually 
received  by  him  from  the  defendant. 
They  should  be  precisely  commensurate 
with  the  injury ;  neither  more,  nor  less ; 
and  this  whether  it  be  to  his  person  or 
estate.  It  is  frequently  said  that  in 
actions  ex  delicto  evidence  is  admissi- 
ble in  aggravation,  or  in  mitigation,  of 
damages.  But  this,  it  is  conceived, 
means  nothing  more  than  that  evidence 
is  admissible  of  facts  and  circumstances 
which  go  in  aggravation  or  in  mitiga- 
tion of  the  injury  itself.  The  circum- 
stances thus  proved  ought  to  be  those 
only  which  belong  to  the  act  complained 
of.  The  plaintiff  is  not  justly  entitled 
to  receive  compensation  beyond  the 
extent  of  his  injury,  nor  ought  the  de- 
fendant to  pay  to  the  plaintiff  more 
than  the  plaintiff  is  entitled  to  receive." 


2  Greenl.  Ev.,  sees.  253,  266.  See 
Sedgwick  on  Damages,  ch.  i.  Mar. 
p.  38 ;  ch.  18,  464,  et  seq. 

°  91  U.  S.  489.  Where  exemplary 
damages  were  awarded  against  a  rail- 
road company  for  injury  sustained  by  a 
collision  through  the  negligence  of  the 
company's  servants,  the  United  States 
District  Judge,  in  overruling  a  motion 
for  a  new  trial,  said :  "  Punitive  dam- 
ages, it  is  true,  are  in  the  nature  of 
punishment ;  and  it  is  equally  true  that 
in  ordinary  cases  it  is  contrary  to  our 
ideas  of  justice  that  the  defendant 
should  receive  more  than  compensation 
for  t&e  injuries  he  sustained.  But  in 
cases  like  the  one  at  the  bar,  although 
the  excess  above  the  amount  of  real 
damages  goes  to  the  plaintiff,  still  it  is 
well  settled  that  it  is  one  of  the  means 
of  securing  more  care  and  attention  on 
the  part  of  corporations  having  great 
rights  and  privileges  that  in  cases  of 
injury  arising  from  the  gross  miscon- 
duct or  negligence  of  their  employ6s, 
they  are  liable, to  punitive  damages. 
It  is  a  right  and  interest  the  public 
have  in  every  prosecution  of  this  kind 
that  these  companies  shall  be  taught, 
so  to  speak,  that  they  are  held  to  exer- 
cise not  only  ordinary  care,  but  extra- 
ordinary care,  in  the  transportation  of 
passengers,  and  on  these  grounds 
courts  are  inclined  to  uphold  the  rea- 
sonable verdicts  of  juries  where  puni- 
tive damages  are  awarded."  Beale  v. 
Kailway  Co.,  I  Dillon,  568,  per  Lane,  J. 
In  Goddard  v.  Grand  Trunk  R.R.  Co., 
57  Me.  202,  the  court  said :  "  All  at- 
tempts to  distinguish  between  the  guilt 
of  the  servant  and  the  guilt  of  the  cor- 
poration, or  the  punishment  of  the  ser- 
vant and  the  punishment  of  the  cor- 
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the  allowance  of  anything  more  than  an  adequate  pecuniary 
indemnity  for  a  wrong  suffered  is  a  great  departure  from 
the  principle  on  which  damages  in  civil  suits  are  awarded. 
But  although,  as  a  general  rule,  the  plaintiff  recovers  merely 
such  indemnity,  yet  the  doctrine  is  too  well  settled  now  to 
be  shaken  that  exemplary  damages  may  in  certain  cases  be 
assessed.  As  the  question  of  intention  is  always  material 
in  an  action  of  tort,  and  as  the  circumstances  which  charac- 
terize the  transaction  are  therefore  proper  to  be  weighed  by 
the  jury  in  fixing  the  compensation  of  the  injured  party,  it 
may  well  be  considered  whether  the  doctrine  of  exemplary 
damages  cannot  be  reconciled  with  the  idea  that  compen- 
sation alone  is  the  true  measure  of  redress.  But  jurists 
have  chosen  to  place  this  doctrine  on  the  ground  not  that 
the  sufferer,  is  to  be  recompensed,  but  that  the  offender  is 
to  be  punished  ;  and  although  some  text  writers  and  courts 
have  questioned  its  soundness,  it  has  been  accepted  as  the 
general  rule  in  England  and  in  most  of  the  States  of  this 
country.     It  has  also  received  the  sanction  of  this  court." 

When  a  railroad  company  adopts  all  rules  and  regulations 
needful  for  the  safety  of  passengers,  honest,  competent,  and 
trustworthy  men,  whose  duty  it  is  to  see  that  these  rules 
and  regulations  are  observed,  in  case  of  injury  to  passen- 
gers, the  company  will  not  be  held  liable  for  punitive  dam- 
ages.^    But  a  corporation  may  be  subjected  to  such  dam- 


poration,  is  sheer  nonsense,  and  ,only  that  of  pecuniary  loss — it  does  seem  to 

tends  to  confuse  the  mind  and  confound  us  that  the  doctrine  of  exemplary  dam- 

the  judgment.     Neither  guilt,  malice,  ages  is  more  beneficial,  in  its  applica- 

nor  suffering  is  predicable  of  this  ideal  tion  to  them,  than  in  its  application  to 

existence  called   a   corporation.     And  natural  persons."     The   right   of  the 

yet,  under  cover  of  its  name  and  au-  jury  in  actions  for  torts  to  give  exem- 

thority,  there  is  as  much  that   is  as  plary  damages  was   first   declared   in 

deserving  of   punishment   as   can  be  Maine,  in  Pike  v.  Dilling,  48  Me.  539. 
found  anywhere  else.    And  since  these        '  Ackerson  v.  Erie  R.R.  Co.,  32  N.  J. 

ideal  existences  can  neither  be  hung,  254.      See  Henson  v.  Erie  R.R.  Co., 

imprisoned,   whipped,   or   put   in    the  62  Me.  84 ;    Phila.,  etc.,  R.R.  Co.  v. 

stocks — since  no  coercive  influence  can  Larkin,  47  Md.  155;   Taylor  v.  Grand 

be  brought  to  bear  upon  them  except  Trunk  R.R.  Co.,  48  N.  H.  304 ;  Gillett 
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ages  if  a  natural  person  v/ould  be  so  liable  under  similar 
circumstances,^  or  if  the  plaintiff  would  have  been  entitled 
to  recover  such  damages  had  the  suit  been  against  the 
agent.*  If  a  railroad  corporation  employs  incompetent, 
drunken,  or  reckless  servants,  knowing  them  to  be  such, 
or,  having  employed  them  without  such  knowledge,  re- 
tains them  after  learning  the  fact,  or  after  full  opportunity 
to  learn  it,  the  company  will  be  liable  to  punitive  damages.^ 
-To  warrant  a  jury  in  finding  a  verdict  for  exemplary  dam- 
ages, either  malice,  fraud,  oppression,  or  indifference  to  the 
rights  of  others,  must  be  shown  to  have  mingled  in  the  acts 
complained  of.* 

In  Missouri,  Mississippi,  and  Texas,  to  render  a  corpo- 
ration liable  for  such  damages,  it  must  have  been  negligent 
in  selecting  or  instructing  the  agent,  or  have  ratified  the 
wrongful  act ;  but  slight  acts  of  ratification  will  generally 
be  sufficient.^     In  a  case  in  Mississippi  it  was  proved  thstt 


V.  Mo.  Valley  R.R.  Co.,  55  Mo.  31 S' 
322  ;  Gasway  v.  Atlanta  &  West  Point 
R.R.  Co.,  58  Ga.  216. 

'  Atlantic,  etc.,  R.R.  Co.  v.  Dunn,  19 
Ohio  St.  162;  2  Am.  R.  382  ;  Pittsburg, 
etc.,  R.R.  Co.  V.  Slusser,  19  Ohio  St. 
1 57 ;  McKinley  v.  Chicago,  etc.,  R.R. 
Co.,  44  Iowa,  314;  Fay  v.  Parker,  53 
N.  H.  342. 

''Hamilton  v.  Third  Avenue  R.R. 
Co.,  53  N.  Y.  25  ;  Townsend  v.  N.  Y. 
Cent.  &  Hudson  River  R.R.  Co.,  56 
Id.  295. 

'  Mendelsohn  v.  Anaheim  Lighter 
Co.,  40  Cal.  657  ;  Boulard  v.  Calhoun, 
13  La.  Ann.  445  ;  Fowler  v.  Chichester, 
26  Ohio  St.  9 ;  Jeffersonville  R.R.  Co. 
V.  Rogers,  38  Ind.  116  ;  Western  Union 
Tel.  Co.  V.  Eyser,  2  Col.  141 ;  Belknap 
V.  Boston  &  Me.  R.R.  Co.,  49  N.  H. 
358  ;  111.  Cent.  R.R.  Co.  v.  Hammer, 
72  III.  347  ;  Grand  v.  Van  Vleck,  69  Id. 
478.  See  Nashville,  etc.,  R.R.  Co.  v. 
Starnes,  9  Heisk.  Tenn.  52.    In  Illinois 


it  has  been  regarded  as  settled  law, 
since  the  decision  in  St.  Louis,  Alton 
&  Chicago  R.R.  Co.,  19  111.  353,  that 
if  the  wrongful  act  is  perpetrated  while 
ostensibly  discharging  duties  within  the 
scope  of  the  corporate  purposes,  the 
corporation  may  be  liable  to  exemplary 
damages,  and  that  a  person  openly  and 
notoriously  exercising  the  functions  of 
a  particular  agency  will  be  presumed 
to  have  sufficient  authority  from  the 
corporation  to  so  act.  Singer  Manf. 
Co.  v.  Holdfodt,  86  111.  455. 

*  New  Orleans  v.  Statham,  42  Miss. 
607.  When  fraud,  malice,  gross  negli- 
gence, or  oppression  intervenes,  the 
law  blends  the  interest  of  society  and 
of  the  aggrieved  individual,  and  gives 
such  damages  as  will  operate  as  an  ex- 
ample of  warning  to  deter  others  from 
similar  transactions.  Louisville,  etc., 
R.R.  Co.  v.  Guinan,  1 1  Lea  Tenn.  98. 

'  Perkins  v.  Missouri,  etc.,  R.R.  Co., 
55  Mo.  201  ;  Trigg  v.  St.  Louis,  etc., 
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the  plaintiff  was  carried  four  hundred  yards  beyond  the 
station  where  he  told  the  conductor  he  wished  to  stop  ;  that 
he  requested  the  conductor  to  run  the  train  back,  which 
the  conductor  refused  to  do,  and  told  the  plaintiff  to  leave 
the  train  or  he  would  carry  him  to  the  next  station  ;  that 
the  plaintiff  got  off  and  walked  back,  carrying  his  valise  in 
his  hand  ;  and  that  the  company  afterward  refused  to  dis- 
charge the  conductor.  The  jury  having  found  a  verdict 
for  four  thousand  five  hundred  dollars,  the  court  refused  to 
disturb  it.^ 

In  Wisconsin  the  rule  is,  that  although  a  principal  is 
liable  to  the  extent  of  compensatory  damages  for  a  mali- 
cious injury  inflicted  upon  another  by  his  agent  acting 
within  the  scope  of  his  employment,  yet  he  is  not  liable  to 
exemplary  damages  unless  he  directed  the  injurious  act  to 
be  done,  or  subsequently  confirmed  it  ;*  and  that  where 
the  principal,  after  notice  that  his  agent  has  committed 
tortious  acts  against  another,  retains  the  agent  and  even 
places  him  in  a  position  of  greater  responsibility,  it  will  be  for 
the  jury  to  determine  whether  the  acts  of  the  agent  have 
been  thereby  ratified.* 

In  New  York  the  following  rule  has  been  adopted  in 
cases  of  negligence  :  For  injuries  by  the  negligence  of  an 
agent  while  engaged  in  the  business  of  the  principal  within 
the  scope  of  his  employment,  the  latter  is  liable  to  compen- 
satory damages ;  but  for  such  negligence,  however  gross  or 
culpable,  he  is  not  punishable  in  punitive  damages  unless 
he  is  also  chargeable  with  gross  misconduct.  Such  mis- 
conduct may  be  established  by  showing  that  the  act  of  the 


R.R.  Co.,  74  Id.  147  ;  New  Orleans,  etc.,  How.  486  ;   Turner  v.  North  Beach  & 

R.R.  Co.  V.  Burke,  53  Miss.  20 ;   Chi-  Missouri  R.R.  Co.,  34  Cal.  594. 

cago,  etc.,  R.R.  Co.  v.  Scurr,  59  Id.  >  New  Orleans,    etc.,   R.R.    Co.   v. 

456  ;  Hays  v.  Houston,  etc.,  R.R.  Co.,  Hurst,  36  Miss.  660. 

46  Texas,  272.     A  similar  rule  seems  '  Railroad   Co.   v.   Finney,   10  Wis. 

to  prevail  in  Rhode  Island.     Hagan  v.  388  ;  Craker  v.  Railroad  Co.,  lb.  657. 

Prov.  &  Wore.  R.R.  Co.,  3  R.  I.  88.  "  Bass  v.  Chicago  &  Northwestern 

See  Phila.,  etc.,  R.R.  Co.  v.  Derby,  14  R.R.  Co.,  42  Wis.  654. 
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agent  was  authorized  or  ratified,  or  that  the  master  em- 
ployed or  retained  the  agent  knowing  that  he  was  incom- 
petent, or  from  bad  habits  unfit  for  the  position  he  occu- 
pied. Something  more  than  ordinary  negligence  is  requi- 
site; it  must  be  reckless  and  of  a  criminal  nature,  and  be 
clearly  established.  If  a  railroad  company  knowingly  and 
wantonly  employs  a  drunken  engineer  or  switchman,  or  re- 
tains one  after  knowledge  of  his  habits  is  clearly  brought 
home  to  the  company  or  to  a  superintendent  authorized  to 
employ  and  discharge  him,  and  injury  occurs  by  reason  of 
such  habits,  the  company  may  be  amenable  to  the  severest 
rule  of  damages.^ 


'  Cleghorn  v.  N.  Y.  Cent.  &  Hudson 
River  r!r.  Co.,  56  N.  Y.  44.  In  this 
case,  which  was  an  action  against  a 
railroad  company  for  injuries  caused 
by  the  carelessness  of  a  switchman  in 
neglecting  to  close  the  switch  after  a 
freight  train  had  passed  on  to  a  side 
track,  and  in  giving  a  false  signal  to  an 
approaching  passenger  train  that  the 
track  was  all  right,  Church,  C.  J.,  in 
deliverilig  the  opinion,  said  :  "  It  is  un- 
necessary in  this  connection  to  speak 
of  the  strength  of  the  proof  upon  which 
a  claim  for  exemplary  damages  was 
made  in  this  case.  It  is  sufficient  to 
say  that  the  evidence  was  competent 
upon  the  question  of  gross  negligence 
on  the  part  of  the  defendant  in  employ- 
ing or  continuing  the  employment  of  a 
subordinate  known  to  be  unfit  for  his 
position  by  reason  of  intoxication.  A 
more  serious  question  arises  upon  the 
charge  of  the  judge  in  relation  to  ex- 
emplary damages.  He  charged  that 
'  In  awarding  damages  in  this  class  of 
cases  it  will  be  your  duty  always  to 
award  to  the  plaintiff  full  compensation 
for  the  injuries  she  received ;  and  to 
that  you  may  add  such  sum  for  exem- 
plary damages  as  the  case  calls  for; 
depending  in  a  great  measure,  of 
course,  upon  the  conduct  of  the  defend- 


ant ';  which  was  excepted  to.  This  is 
claimed  to  be  an  instruction  that  in  all 
cases  of  this  character  the  jury  may  in 
their  discretion  award  exemplary  dam- 
ages, with  the  qualification  only  that 
such  damages  are  in  a  great  measure 
dependent  upon  the  conduct  of  the 
party.  If  this  is  the  proper  construc- 
tion of  the  charge,  it  was  clearly  erro- 
neous. It  is  the  exception  and  not  the 
rule  that  in  this  class  of  cases,  exem- 
plary damages  are  allowable.  It  is  un- 
necessary to  discuss  the  question  at 
large  in  this  case,  nor  to  refer  to  the 
numerous  decisions,  some  of  which  are 
conflicting  upon  the  general  subject. 
....  I  am  not  aware  of  any  principle 
which  permits  a  jury  to  graduate  the 
amount  of  such  damages  by  their  views 
of  the  propriety  of  the  conduct  of  the 
defendant,  unless  such  conduct  is  of 

the  character  before  specified 

We  cannot  say  that  the  effect  of  this 
part  of  the  charge  was  obviated  by  the 
general  remarks  which  followed  re- 
specting the  intemperate  habits  of  the 
switchman,  and  the  evidence  that  the 
station-master  had  knowledge  of  such 
habits.  The  jury  were  nowhere  in- 
structed what  facts  were  requisite  to 
be  found  before  any  amount  of  exem- 
plary damages  could  be  awarded ;  and 
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When  the  element  of  exemplary  damages  is  introduced 
it  becomes  proper  to  inquire  into  the  condition  and  circum- 
stances of  the  defendant.^ 


the   closing  observation  of  the  judge  There  is  necessarily  a  wide  margin  for 

upon  this  point  indicates  that  he  in-  the  exercise  of  judgment  in  awarding 

tended  to  leave  the  rule  and  its  applica-  compensatory  damages  in  such  cases ; 

tion  to  the  discretion  of  the  jury and  when  the  jury  are  permitted   to 

The   rule  with   its  limitations  should  award  punitive  damages  without  limit 

have  been  explicitly  stated.     We  have  or  restriction,  injustice  may  be  done." 

not  observed  any  hesitation  on  the  part  See  Detroit  Daily  Post  Co.  v.  McArthur, 

of  juries  to  award  full  damages  in  this  16  Mich.  447 ;   Gt.  Western  R.R.  Co. 

class  of  cases  when  the   rules  appli-  v.  Miller,  19  Id.  305. 

cable    to    them    have    been    promul-  '  Belknap  v.  Boston  &  Me.  R.R.  Co., 

gated  with  the  restrictions  and  limita-  49  N.  H.  358.     See  Fay  v.  Parker,  53 

tions  which  the  law  has  established.  Id.  342. 
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§  306.  Nature  and  power  of  amotion. — The  right  to  remove 
an  incumbent  from  office  is  called  the  power  of  amotion, 
as  distinguished  from  disfranchisement,  which  is  only  appli- 
cable to  a  member  as  such  ;  for  a  corporator  holding  an 
office  may  be  removed  from  it,  and  still  continue  to  be  a 
member.  The  power  to  remove  an  officer  for  adequate 
cause  is  an  inherent  incident  of  all  corporations,  at  common 
law,  whether  municipal  or  private,  though,  as  already  ob- 
served, the  exercise  of  the  power  may  not  affect  the  pri- 
vate rights  of  the  corporator  in  the  franchise ;  ^  and  it  is 
incident  to  the  whole  body  unless  limited  by  express  grant 
to  a  particular  part.*     The  act  creating  a  corporation  incor- 


'  Rex  v.  Richardson,  i  Burr.  539 ; 
Same  v.  Ponsonby,  i  Ves.  Jun.  7; 
Same  v.  Lyme  Regis,  Dougl.  1 53  ; 
Same  v.  Tidderly,  i  Siderf.  14  ;  Bruce's 
Case,  2  Stra.  819;  Reg.  v.  Newbury,  i 
Q.  B.  751 ;  Fawcett  v.  Charles,  13 
Wend.  473  ;  Smith  v.  Smith,  3  Desaus. 
557  ;  State  v.  Trustees,  etc.,  5  Ind.  ^^ ; 
Evans  v.  Philadelphia  Club,  50  Pa.  St. 
107. 


"  Rex  v.  Mayor,  etc.,  of  Lyme,  Dougl. 
153;  Rex  V.  Taylor,  3  Salk.  231; 
Bruce's  Case,  supra;  Rex  v.  Fever- 
sham,  8  Term  R.  536.  See  People  v. 
Medical  Soc,  24  Barb.  570  ;  People  v. 
Board  of  Trade,  45  111.  112  ;  State  v. 
Chamber  of  Commerce,  20  Wis.  63. 
Such  a  power  is  as  necessary  to  the 
order  and  good  government  of  corpo- 
rate bodies,  as  the  power  to  make  by- 
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porated  certain  individuals  and  their  successors  who  were 
named  trustees.  It  created  the  office  of  superintendent, 
and  provided  that  the  corporation  should  have  charge  of 
the  general  interests  of  the  institution,  and  should  appoint 
the  superintendent  for  a  term  of  ten  years,  who  should  be 
subject  to  removal  only  for  infidelity  to  the  trust  reposed 
in  him  or  for  incompetence.  It  was  held  that  this  power 
of  removal  was  conferred  upon  and  designed  to  be  exer- 
cised by  the  board  of  trustees,  and  was  limited  to  the 
causes  named  ;  that  they  might  act  upon  their  own  obser- 
vation and  judgment ;  and  that  whenever  they  were  pre- 
pared to  take  the  responsibility  of  saying  that  the  incum- 
bent did  not  possess  the  necessary  qualifications  for  his  of- 
fice, they  had  the  right,  and  it  was  their  duty,  to  remove 
him  for  such  cause .^ 

§  307.  Grounds  for  the  exercise  of  the  power  of  amotion. — 
The  causes  for  which  a  corporator  may  be  remov^ed  from  an 
office  have  been  arranged  under  three  principal  heads  :  ist. 
Such  as  relate  merely  to  his  official  character,  and  affect  the 
general  interests  of  the  corporation  ;  2d.  Such  as  have  no 
immediate  relation  to  his  corporate  or  official  character,  but 
are  in  themselves  of  so  infamous  a  nature  as  to  render  the 
offender  unfit  to  hold  any  office,  as  perjury,  forgery,  and 
the  like ;  3d.  Offences  of  a  mixed  nature,  being  not  only 
contrary  to  his  corporate  or  official  duty,  but  indictable.* 
When  the  charter  specifies  certain  grounds  on  which  alone 


laws.  Amotion  being  an  act  of  an  is  a  right  which  belongs  to  it  alone, 
odious  nature,  the  provisions  of  the  the  court  having  no  power  in  this  re- 
charter  concerning  it  should  receive  a  spect.  The  assistance  of  the  courts 
strict  construction.  The  word  majority  can  only  be  invoked  against  such  of- 
mentioned  in  a  charter  in  relation  to  ficers  as  are  by  law  intrusted  with  the 
amotion,  was  held  to  mean  a  majority  management  of  the  affairs  of  the  cor- 
of  the  whole  corporation.  Reg,  v.  Sut-  poration.  As  against  the  latter,  the 
ton,  10  Mod.  76.  remedy  is  purely  legal.    Neall  v.  Hill, 

'  People  V.  Higgins,  15  111.  no.  The  16  Cal.  145, 
removal  of  a  mere  ministerial  officer  of        '  Kyd  on  Corp.  vol.  2,  pp.  62,63; 

a  corporation  who  is  its  private  agent,  Grant  on  Corp.  241,  242. 
VOL.  II.— 35 


546  AMOTION    AND    DISFRANCHISEMENT.  §  308 

an  officer  can  be  removed,  he  cannot  be  removed  for  any 
other.^  A  total  desertion  of  his  duties  is  a  good  cause, 
and  so  likewise  is  a  wrilful  disqualification  of  himself  by- 
habitual  drunkenness.*'  Non-attendance  at  some  of  the 
meetings  is  not  sufficient  cause  for  amotion.^  When,  how- 
ever, the  attendance  of  the  officer  at  corporate  meetings  is 
essential  to  the  interests  of  the  corporation,  non-attend- 
ance, even  without  actual  damage  to  the  corporation,  may- 
be a  good  cause.*  When  a  person  holds  office  at  pleasure, 
or  at  discretion,  he  may  be  removed  at  pleasure,  and  a 
notice  to  him  to  appear  and  answer  is  unnecessary.^ 

§  308.  Proceedings  in  removal  from  office. — In  order  to  de- 
termine an  office  before  the  expiration  of  its  term,  there 
must  be  a  removal  or  amotion  by  a  competent  power.  If 
there  be  a  resignation  there  must  be  an  acceptance ;  or  if 
there  be  an  absolute  vacation  of  the  office,  it  must  be 
recognized  and  ackno-yvledged.  When  the  original  title  to 
an  office  is  sufficient,  though  good  cause  for  amotion  be 
shown,  even  in  a  case  where  the  charter  declares  that  for 
such  cause  the  officer  shall  vacate  his  office,  the  office  is  not 
determined  until  there  is  an  amotion.^  The  consistory  of  a 
church,  after  having  been  lawfully  elected  and  formally  in- 
ducted into  office,  seceded  and  renounced  the  authority  of 
the  superior  church  judicatories,  the  classis,  and  the  gen- 

'  State  V.   Jersey   City,    i    Dutcher,  "  Rex  v.  Coventry,  i  Ld.  Raym.  391 ; 

536  ;  Shaw  v.  Mayor,  19  Ga.  468.  Salk.  430  ;  Rex  v.  Oxford,  Salk.  428; 

'  Bull  N.  P.  206 ;  Rex  v.  Gloucester,  3  Rex  v.  Canterbury,  Strange,  674  ;  Reg. 

Bulstr.  190;  Rex  V.Taylor,  3  Salk.  231.  v.  Governors  of  Darlington  School,  6 

'  Rex  V.  Richardson,  i  Burr.  517.  In  Q.   B.   682;   Rex  v.   Andover,   i   Ld. 

the  foregoing  case  the  court  declined  Raym.  710;  Rex  v.  Cambridge,  2  Show, 

to  say  what  kind  of  absence,  or  under  69 ;  Papy's  Case,  i  Ventr.  342  ;  Rex  v. 

what     circumstances    non-attendance  Churchwardens,  Cowp.  413 ;  Madison 

might  be  a  cause  of  forfeiture.  v.  Korbly,  32  Ind.  74 ;  Reg.  v.  Thomas, 

*  Rex  V.  Harris,   i   B.  &  Ad.  936 ;  8  Ad.  &  E.  183. 

Rex  V.  Ipswich,  2  Ld.  Raym.    1237;  «  Murdock  v.  Phillip's  Academy,  12 

Rexv.  Wells,  4  Burr.  2004.     See  Rex  Pick.  244;  Com.  v.  German  Soc,  15 

V.  Truebody,  11  Mod.  75  ;  Rex  v.  Ports-  Pa.  St.  251  ;  State  v.  Trustees,  etc.,  5 

mouth,  3  B.  &  C.  56 ;  Hawley's  Case,  i  Ind.  77. 
Vent.  115. 
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eral  synod,  and  united  with  another  ecclesiastical  body. 
But  they  did  not  resign  or  by  any  other  act  divest  them- 
selves of  their  offices.  Some  days  afterward  they  were 
tried  according  to  the  laws  of  the  church,  found  guilty,  and 
a  declaration  made  that  their  seats  as  members  of  the  con- 
sistory of  the  church  were  vacant,  and  that  they  were  de- 
posed from  their  respective  offices.  It  was  held  that  the 
consistory  were  not  divested  of  their  offices  until  the 
classis,  whose  rightful  duty  it  was,  deposed  them.^  As  a 
rule,  an  officer  has  a  right  to  be  summoned  and  to  be  af- 
forded an  opportunity  of  explaining  his  conduct  and  de- 
fending himself  before  the  body  in  which  is  vested  the 
power  of  amotion.  There  need  not,  however,  be  a  sum- 
mons when  he  has  permanently  left  the  corporate  jurisdic- 
tion, and  in  fact  abandoned  his  office,  for  in  such  case  a 
summons  or  notice  that  the  amotion  would  take  place 
would  be  an  idle  form.*  Where  an  officer  declared  that 
he  would  serve  no  longer,  and  had  in  other  respects  misbe- 
haved himself,  and  was  removed  without  notice,  the  court 
of  king's  bench  refused  a  mandamus  to  restore  him,  the 
causes  of  removal  appearing  sufficient.^ 

It  is  not  a  ground  for  excepting  to  the  amotion  that  the 
officer  was  not  summoned,  if  in  fact  he  was  present  at  the 
meeting  of  the  amoving  body  and  was  heard  in   his  de- 


•  Doremus     v.     Dutch     Reformed  admit  a  person  to  an  office  to  which  he 

Church,  2  H.  W.  Green  N.  J.  332.  had  been  lawfully  chosen,  as  to  restore 

'  Cas.  Temp.  Hardw.   151  ;  Reg.  v.  one   to   an  office  from  which  he  had 

Truebody,  2  Ld.  Raym.  1275  ;  Rex  v.  been  unlawfully  removed,  was  within 

Grimes,   5  Burr.  2601  ;  Rex  v.  Harris,  the  jurisdiction  of  the  court,  but  that 

I  B.  &  Ad.  936.     The  acceptance  of  a  the  cases  in  which  this  writ  might  be 

statutory  office  requiring  continual  at-  an  adequate  remedy  in  admitting  or 

tendance  at  a  great  distance  from  the  restoring  to  office  seemed  to  be  where 

borough,  was  held  a  virtual  abandon-  the  office  was  for  a  longer  term  than  a 

ment  of  a  corporate  office  requiring  year,  or  where  the  return  to  the  writ 

perpetual  attendance  in  the  borough,  involved  merely  a  question  of  law,  so 

Rex  V.  Griffiths,  3  B.  &  Aid.  735.     It  that,  admitting  the  facts  to  be  true,  a 

was  held  in  an  early  case  in  Massa-  peremptory  mandamus  ought  to  be  is- 

chusetts,  that  the  granting  of  a  writ  of  sued.    Howard  v.  Gage,  6  Mass.  462. 

mandamus  in  proper  cases,  as  well  to  '  See  Smith  v.  Smith,  3  Dessaus.  557. 
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fense.^  The  members  of  the  body  who  are  to  meet  for  the 
purpose  of  amoving  an  officer  must  have  been  summoned 
to  the  meeting  and  have  had  notice  of  the  business  to  be 
brought  before  it,  unless  the  meeting  is  held  by  adjourn- 
ment from  one  at  which  every  member  of  the  corporation 
was  duly  notified  to  be  present,  and  where  the  subject  was 
commenced  and  gone  into  to  a  certain  extent.*  This  power 
must  be  exercised  with  caution  and  regularity.  A  meeting 
cannot  by  mere  force  and  caprice  drive  away  an  officer 
whose  term  has  not  expired,  in  violation  of  all  the  forms  of 
the  proceedings  and  principles  of  the  society.  In  the 
"preparative  meetings"  of  the  Society  of  Friends  the  of- 
fice of  clerk  is  the  most  important.  He  decides  all  ques- 
tions that  arise,  and  also  has  a  right  to  open  and  organize 
the  meeting.  Where  in  one  instance  by  the  turbulence  of 
some  of  the  members  present  the  clerk  was  prevented  from 
taking  his  seat  at  the  table  in  the  regular  room  and  com- 
pelled to  hold  the  meeting  in  an  adjacent  place,  it  was  held 
that,  this  did  not  deprive  him  of  his  office,  nor  prevent  the 
discharge  of  his  duty,  nor  the  orderly  organization  of  the 
meeting  presided  over  by  him.^  When  the  charter  or  a  by- 
law prescribes  the  manner  in  which  the  power  of  amotion 
shall  be  exercised,  the  proceedings  must  be  in  conformity 
therewith,*  When  the  offence  for  which  an  amotion  is 
contemplated  is  against  the  incumbent's  duty  of  office,  it 
is  to  be  tried  and  determined  only  by  the  corporation  in 
the  first  instance  ;  but  if,  on  a  return  to  a  mandamus  or  on 
an  answer  to  an  information  quo  warranto,  the  corporation 
states  the  cause  for  which  it  amoved,  the  court  will  judge 
whether    or    not    the    cause    is   reasona,ble   or  sufficient.^ 


'  Rex  V.  Wilton,  Sajk,  428  ;  Rex  v.  »  Field  v.  Field,  9  WTend.  394, 

Fishermen  of  Feversham,  8  Term  R.  *  Reg.  v.  Sutton,   10  Mod.  76 ;  Reg. 

356  ;  Rex  V.  Burgesses  of  Carmarthen,  v.  Ricketts,  7  Ad.  &  E.  966 ;  State  v. 

I  M.  &  Selw.  697.  Lingo,  26  IVIo.  496 ;  State  v.  McGarry, 

'  Rex  V.  Liverpool,  2  Burr.  733 ;  Rex  21  W^is.  496. 

V.  Langhome,  4  A.  &  E.  538 ;  Rex  v.  '  Rex  v.  Richardson,  i  Burr.  541. 
Harris,  I  B.  &  Ad.  936. 
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Where  the  offence  constitutes  a  crime,  a  conviction 
must  in  general  precede  the  amotion/  but  not  when  the 
offence  is  both  indictable  and  contrary  to  the  offender's 
duty  as  an  officer. **  The  return  to  an  order  to  show  cause 
should  state  the  reason,  specifying  the  particular  instances 
of  violation  of  duty  and  also  the  proceedings,  in  order  that 
the  court  may  judge  of  the  legality  of  the  one  and  the  regu- 
larity of  the  other.® 

For  a  creditor  to  maintain  an  action  for  the  removal  or 
suspension  of  directors,  he  must  allege  in  his  complaint  the 
nature  of  the  claim  or  demand,  when  and  how  the  indebt- 
edness arose,  and  the  amount  due,  so  that  the  corporation 
can  readily  determine  its  validity.  It  is  obvious  that  a  cor- 
poration has  a  right  to  pay  its  creditors  and  thus  avoid  the 
removal  or  suspension  of  its  directors,  and  common  fairness 
requires  that  payment  of  a  debt  shall  be  demanded  of  a  cor- 
poration before  such  an  action  is  commenced.  Abuse  by 
directors  of  their  trusts  or  gross  misconduct  or  fraud  can- 
not be  presumed  without  proof.  Hearsay  evidence  or  affi- 
davits verified  on  information  and  belief  are  not  sufficient 
to  sustain  such  a  charge.  Stockholders  who  did  not  vote 
against  certain  directors  must  be  deemed  to  have  acquiesced 
in  all  acts  in  connection  with  their  office  done  prior  thereto, 
provided  such  stockholders  had  information  sufficient  to 
put  them  on  inquiry,  but  not  the  merely  voting  or  neglect- 
ing to  vote  for  such  directors.  When  directors  are  only 
unwise,  or  merely  extravagant,  or  misjudge  in  the  perform- 
ance of  their  duties,  the  remedy  of  stockholders  is  to  elect 
other  persons  directors  in  their  places.*  An  action  was 
brought  by  a  creditor  and  stockholder  of  a  corporation  for 
the  purpose,  among  other  things,  of  compelling  the  officers 
of  the  corporation,  who  were  named  as  defendants,  and  who 


'  Rex  V.  Derby,  Cas.  Temp.  Hardw.  "  Com.  v.  Guardians  of  the  Poor,  6 

154.  Serg.  &  Rawle,  469. 

'  Ibid.      See  Grant  on    Corp.  241,  *  Ramsey  v.  Erie  R.R.  Co.,  7  Abb. 

342.  Pr.  156  ;  38  How.  Pr.  193. 
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were  charged  in  the  complaint  with  having  control  of  its  af- 
fairs, to  account  for  their  official  conduct  in  the  managenaent 
and  disposition  of  its  funds  and  property  ;  and,  upon  allega- 
tions of  abuse  of  trust  and  gross  misconduct  by  them  in  re- 
spect to  such  funds  and  property,  to  obtain  their  removal 
from  office.  It  was  held  that  if  the  plaintiff  stood  in  relation 
to  the  defendants  of  creditor  or  stockholder  of  the  corpora- 
tion, the  court  had  no  right  to  look  into  his  motives  in 
bringing  the  suit,  notwithstanding  his  malice  was  thereby 
gratified  or  his  independent  litigations  incidentally  sub- 
served.^ 

§  309.  Meaning  axid  nature  of  disfranchisement. — Disfran- 
chisement has  been  defined  to  be  the  taking  of  a  franchise 
from  a  man  for  some  reasonable  cause  ;*  that  is,  for  a  cause 
which  is  just  and  legal.*  The  power  of  disfranchisement  or 
expulsion  of  an  unworthy  member  from  the  corporation  in- 
volves a  deprivation  of  all  of  the  privileges,  rights,  interests, 
profits,  and  advantages  which  he  enjoyed  when  he  was  a 
corporator.  Disfranchisement  has  often  been  confounded 
with  amotion,  and  the  terms  treated  as  convertible,  espe- 
cially, in  the  early  cases,  although  there  is  a  broad  distinc- 
tion between  them  ;  for  amotion  is,  as  we  have  already 
seen,  removal  from  an  office  in  a  corporation,  while  dis- 
franchisement is  the  taking  away  of  the  privilege  of  being 
a  corporator  any  longer.  This  right  is  incident  to  every 
corporation,  excepting  in  cases  of  trading  and  monetary 
bodies,  where  the  exercise  of  such  a  power  would  be  in- 
consistent with  their  charters,  and  frequently  impossible;* 


'  Ramsey  v.  Gould,  57  Barb.  398.  ^  Symmers  v.  Reg.,  Cowp.  502. 
The  general  rule  is  that  a  suit  brought  '  Rex  v.  Liverpool,  2  Burr.  732. 
for  the  purpose  of  compelling  the  min-  ^  Grant  on  Corp.  263 ;  People  v.  N. 
isterial  officers  of  a  private  corporation  Y.  Com.  Assoc,  18  Abb.  Pr.  271 ;  Peo- 
to  account  for  a  breach  of  official  duty  pie  v.  Fire  Underwriters,  7  Hun,  248  ; 
or  misapphcation  of  corporate  funds  People  v.  Chicago  Board  of  Trade,  45 
should  be  brought  in  the  name  of  the  111.  112;  State  v.  Chamber  of  Corn- 
corporation,  and  not  in  that  of  the  merce,  20  Wis.  63 ;  People  v.  Medical 
stockholders  or  any  of  them.  Soc,  24  Barb.  570 ;  Davis  v.  Bank  of 
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but,  judging  from  the  decisions  on  the  subject,  the  power 
of  disfranchisement  has  seldom  been  exercised. 

§  310.  Power  of  a  corporation  to  expel  its  members. — The 

power  of  disfranchisement  must  in  general  be  conferred  by 
statute,  except  in  two  cases  :  conviction  of  the  member  in  a 
court  of  justice  of  an  infamous  offence  ;  and  where  he  has 
committed  some  act  against  the  corporation  which  tends  to  its 
destruction  or  injury.  We  have  seen  that  the  power  to  make 
by-laws  is  incident  to  corporations,  and  usually  expressly 
conferred  by  statute ;  but  by-laws  which  vest  in  a  majority 
the  power  of  expulsion  for  minor  offences,  are,  in  so  far, 
void.^ 

When  the  charter  provides  for  an  offence,  directs  the  mode 
of  proceeding,  and  authorizes  the  corporation,  after  a  hear- 
ing, trial,  and  conviction,  according  to  the  mode  prescribed, 
to  expel  the  defendant,  the  sentence  is  conclusive  upon  the 
merits,  and  cannot  be  inquired  into  collaterally,  either  by 
mandamus  or  action,  or  in  any  other  way.  It  is  like  an  award 
made  by  a  tribunal  of  the  party's  own  choosing ;  for  he  became 
a  member  under  and  subject  to  the  articles  and  conditions  of 
the  charter,  and  of  course  to  the  provisions  on  this  subject 
as  well  as  others.*  An  association  declared  in  its  charter  that 
its  purpose  was,  among  other  things,  "  to  inculcate  just  and 
equitable  principles  of  trade,"  and  it  was  vested  with  power 
to  expel  any  member  in  such  manner  as  might  be  directed 
in  its  by-laws.  The  by-laws  provided  that  any  member  who 
should  wilfully  violate  the  charter  and  by-laws,  or  be  guilty 
of  a  fraudulent  breach  of  contract,  might  be  expelled.  A 
member  of  the  association  was  charged  with  obtaining  goods 


England,  2  Bingham,  393 ;   Evans  v.  '  Evans  v.  Phila.  Club,  50  Pa.  St. 

Phila.  Club,  50  Pa.  St.  107.     See  State  107. 

V.  Tudor,  5  Day,  329;  Society  v.  Com.,  'Com.   v.  Pike    Beneficial    Soc,   8 

52  Pa.  St.  125  ;  Roehler  v.  Mechanics'  Watts  &  Serg.  247  ;  Black,  etc.,  Soc.  v. 

Aid  Soc,  22  Mich.  86  ;  Hopkinson  v.  Vandyke,  2  Whart.  309 ;  Society,  etc., 

Exeter,  L.  R.  5,  Eq.  63  ;  Com.  v.  St.  v.  Com.,  52  Pa.  St.  125. 

Patrick  Soc,  2  Binn.  448. 
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by  false  pretences,  and  the  offence  was  proved.  The  trial 
was  had  in  conformity  with  the  rules  and  regulations  of  the 
association,  the  accused  having  been  duly  notified.  It  was 
held  that  the  board  of  managers  did  not  exceed  its  powers 
or  violate  any  rule  of  law  in  regularly  expelling  the  member, 
and  the  claim  of  a  right  to  a  trial  by  jury,  on  the  ground  that 
the  complaint  was  of  a  criminal  nature,  was  not  sustained.* 
The  purposes  of  the  New  York  Board  of  Fire  Underwriters 
were  declared  to  be,  among  other  things,  "  to  establish  and 
maintain  uniformity  among  its  members  in  policies  or  con- 
tracts of  insurance."  A  by-law  was  adopted  providing  that 
the  board  might  establish  or  alter  rates  of  premiums  for  in- 
surance, and  that  such  rates  should  be  binding  on  all  the 
members.  The  relator  violated  certain  rates  of  insurance 
which  had  been  thus  established,  and,  for  this,  the  offend^ 
ing  company  was  expelled  from  membership  in  the  board. 
It  was  held  that  as  the  board  was  an  organization  formed 
for  the  proper  transaction  and  management  of  the  business 
of  insurance  by  its  members  in  a  uniform  manner,  the  cor- 
poration necessarily  possessed  the  power  of  expulsion  over 
its  members  who  violated  its  rules  and  regulations  in  this 
respect,  and  that  the  only  restraint  imposed  upon  the  enact- 
ment of  by-laws  with  that  object  was,  that  they  should  con- 
tain nothing  in  conflict  with  the  charter,  or  with  the  laws  or 
constitution  of  the  State  or  of  the  United  States.^  The 
prayer  of  a  bill  was  that  the  Massachusetts  Medical  Society 
might  be  enjoined  from  taking  any  further  proceedings  for 
the  trial  of  the  plaintiffs,  and  from  expelling  or  attempting 
to  expel  any  of  them  from  the  society  for  any  of  the  causes 
mentioned  in  the  notice.  The  charges  against  the  plaintiffs 
were  that  they  had  been  guilty  of  conduct  unbecoming  and 
unworthy  of  honorable  physicians  and  members  of  the  so- 
ciety.    It  was  held  on  demurrer,  that  the  section  of  the  act 


'People  V.  N.  Y.  Com.  Assoc,  i8        'People  v.  N.  Y.  Board  of  Under- 
Abb.  Pr.  271.  writers,  7  Hun,  248. 
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of  incorporation  which  provided  that  the  fellows  of  the  so- 
ciety might  from  time  to  time  elect  such  persons  to  be  fel- 
lows as  they  should  judge  proper,  and  should  have  power 
to  suspend,  expel,  or  disfranchise  any  of  them  conferred  upon 
the  society  a  special  and  limited  judicial  power,  and  that  the 
court  of  chancery  had  no  more  power  over  the  proceedings 
than  over  proceedings  of  courts  of  general  jurisdiction.^ 
Where  one  of  the  rules  of  a  club  provided  for  the  expulsion 
of  a  member  on  a  vote  of  two-thirds  of  those  present  at  the 
meeting,  it  w^as  held  that  every  member  had  contracted  to 
abide  by  the  rule ;  that  the  discretion  must  not  be  capri- 
ciously or  arbitrarily  exercised,  but  that  if  action  had  been 
taken  bona  fide  without  any  improper  motive,  it  was  a 
judicial  decision  from  which  there  was  no  appeal.  The  court 
remarked  that  none  but  the  members  of  the  club  could  know 
the  details  which  were  essential  to  the  well-being  of  such  a 
society,  and  it  must  be  a  very  strong  case  that  would  induce 
the  court  to  interfere.* 

What  a  person  agrees  to  when  he  becomes  a  member  of 
a  board  of  stockbrokers  is  that  the  board  may  take  jurisdic- 
tion when  he  refuses  to  comply  with  his  stock  contracts, 
not  that  it  shall  do  so  in  relation  to  contracts  touching  other 
interests.  When  a  party's  right  of  membership  is  threatened 
by  an  unauthorized  proceeding,  a  court  of  equity  will  grant 
an  injunction  restraining  the  board  from  investigating  or 
adjudicating  the  matter.^  A  legislature  which  assumes,  with- 
out judicial  finding,  that  certain  trustees  of  a  public  cor- 
poration have  forfeited  their  petition,  declares  vacancies, 
and  proceeds  to  fill  them,  has  for  its  object  the  removal  of 
such  trustees  by  direct  legislation,  and  its  acts  are  illegal 
and  void.  It  may  not  be  strictly  a  bill  of  attainder,  yet  it 
is  in  the  nature  of  such  a  bill,  is  equally  unjust  and  odious, 


'  Gregg-  V.  Mass.  Medical  Soc,  1 1 1        '  Hopkinscin  v.  Exeter,  L.  R.  5,  Eq. 
Mass.  185.  63.    Per  Lord  Romilly,  M.  R. 

'  Leach  v.  Harris,  2  Brewster  Pa.  57. 
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and  is  unknown  in  the  jurisprudence  of  this  country.^  A 
by-law  of  a  medical  society  that  any  member  who  shall  be 
guilty  of  ungentlemanly  conduct  during  a  session  of  the  so- 
ciety, or  who  shall  conduct  himself  out  of  the  society  in  such 
a  manner  as  would  have  rendered  him  ineligible  to  member- 
ship, shall  be  expelled  from  the  society,  is  proper  in  view  of 
the  objects  of  the  society ;  but  the  society  has  not  an  un- 
controllable discretion  with  reference  to  the  construction 
and  enforcement  of  the  by-law.  It  cannot,  under  pretext  of 
enforcing  such  a  rule,  take  personal  or  private  revenge,  or 
make  the  occasion  an  instrument  for  religious  intolerance  or 
political  proscription.  And  when  a  member  has  been  de- 
prived of  membership  by  the  illegal  action  of  the  society, 
he  is  entitled,  in  case  he  has  no  other  remedy,  to  a  peremp- 
tory mandamus  compelling  the  society  to  restore  him  to  all 
his  rights  and  privileges  as  a  corporator.* 

When  the  charter  provides  that  the  corporation  shall  have 
the  right  to  admit  and  expel  members,  it  is  a  power  con- 
ferred on  the  body  of  corporators,  and  they  cannot  by  a  by- 
law delegate  the  power  to  a  board  of  directors.^ 

§  311.  Ground  for  expulsion  of  members. — Without  an  ex- 
press power  in  the  charter,  a  person  cannot  be  disfranchised 
unless  he  has  been  guilty  of  some  offence  which  either 
affects  the  interests  or  good  government  of  the  corporation, 
or  is  indictable  by  the  law  of  the  land.^  By  the  articles  of 
a  society,  the  being  concerned  in  scandalous  proceedings 


'  State  V.  Adams,  44  Mo.  570.    But  charter  of  a  corporation,  for  fidelity  to 

the  action  of  the  legislature  pending  the  State  is  embraced  in  every  such 

the  Southern  rebellion  in  taking  meas-  contract.     Ibid. 

ures  to  remove  from  the  management  '  State  v.  Georgia  Medical  Soc,  38 

of  corporations  of  a  public  nature  those  Ga.  608. 

who  came  within  the  purview  of  what  ^  State  v.  Chamber  of  Commerce,  20 

was  commonly  called   the  convention  Wis.,  63 ;  Green  v.  African  M.  E.  Soc, 

oath,  which  was  an  oath  of  loyalty  in  i  Serg.  &  Rawle,  254. 

disclaiming  hostilities  in  the  past,  and  •  Com.  v.  Patrick  Soc,  2  Binn.  441  ; 

promising  future  fidelity,  is  not  a  viola-  Leech  v.  Harris,  2  Brewster,  571;  People 

tion  of  the  contract  embraced  in  the  v.  Chicago  Board  of  Trade,  45  111.  H2. 
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which  might  injure  its  reputation,  was  named  as  a  cause  for 
expulsion.  It  was  held  that  altering  a  physician's  bill,  which 
the  prosecutor  alleged  he  had  paid,  from  four  dollars  to  forty 
dollars,  was  such  a  proceeding,  and  a  rule  to  show  cause  was 
discharged.  It  is  immaterial  that  the  minutes  of  the  expul- 
sion do  not  state  that  the  proceeding  injured  the  reputation 
of  the  society.^  When  the  charter  provides  that  the  corpo- 
ration shall  have  the  right  to  admit  or  expel  such  persons  as 
it  may  see  fit  in  the  manner  prescribed  by  the  rules,  regula- 
tions, or  by-laws,  the  terms  are  so  general  as  to  leave  the 
causes  of  disfranchisement  in  the  discretion  of  the  corpo- 
ration, subject  only  to  the  rules,  regulations,  and  by-laws. 
The  discretion,  however,  is  not  purely  arbitrary,  but  can 
be  exercised  only  for  some  just  and  reasonable  cause.  A 
by-law  of  a  board  of  trade  that  failure  to  comply  promptly 
with  the  terms  of  a  contract  shall  be  sufficient  ground  for 
suspension  from  the  privileges  of  membership,  until  such 
contract  is  equitably  or  satisfactorily  arranged  or  settled,  is 
not  unjust  or  unreasonable.  The  controlling  consideration 
in  such  cases  is,  the  nature  and  purpose  of  the  corporation. 
A  by-law  which  is  clearly  alien  to  the  nature  of  the  corpo- 
ration, and  a  departure  from  its  purpose,  will  of  course  be 
ultra  vires  and  void.*  An  act  to  incorporate  medical 
societies  authorized  them  to  make  such  by-laws  relative  to 
the  admission  and  expulsion  of  members  as  a  majority  of 
members  at  their  annual  meetings  should  think  fit  and 
proper.  The  medical  society  of  the  county  of  Erie  estab- 
lished a  tariff  of  minimum  prices  for  medical  services,  and 
the  relator  for  persisting  in  charging  less  than  the  price 
fixed  was,  by  a  vote  of  the  members  of  the  society,  ex- 
pelled. It  was  held  that  the  regulation  was  not  a  legiti- 
mate object  of  the  corporation  ;  that  the  rule  was  an  un- 
reasonable one,  not  because  the  prices  agreed  on  were  un- 


"  Com.  V.  Philanthropic  Soc,  5  Binn.        '  People  v.  Chicago  Board  of  Trade, 
486.  supra. 
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reasonable,  but  that  the  rule  itself  unreasonably  restrained 
and  oppressed  the  members  by  interfering  with  their  private 
fights ;  and  that  in  conflict  with  well-settled  principles  of 
law,  and  with  public  policy ;  that  the  disfranchisement  of 
the  relator  was  therefore  unauthorized  and  illegal ;  and  that 
a  mandamus  would  issue  to  compel  his  recognition  as  a 
member  of  the  society.^  The  defendant  was  incorporated 
under  a  general  act  for  the  incorporation  of  benevolent, 
charitable,  scientific,  and  missionary  associations.  One  of 
its  by-laws  provided  that  a  member  was  bound  to  receive 
the  holy  sacraments  twice  a  year,  and  that  without  this,  he 
should  not  be  regarded  as  a  member.  This  regulation  was 
held  invalid  as  not  authorized  by  the  statute  under  which 
the  corporation  was  organized ;  as  against  the  general 
policy  of  the  laws  of  the  State ;  as  unreasonable ;  and  as 
being  in  conflict  with  the  constitution  of  the  State,  which 
declared:  "The  free  exercise  and  enjoyment  of  religious 
profession  and  worship,  without  discrimination  or  prefer- 
ence, shall  forever  be  allowed  in  this  State  to  all '  man- 
kind." *  A.,  the  relator,  brought  an  action  against  B.  to 
recover  an  amount  which  he  alleged  B.  owed  him.  B.  set 
up  a  counter-claim  and  subsequently  preferred  a  complaint 
before  a  committee  of  the  Chamber  Of  Commerce  for  the 
amount  he,  B.,  claimed.  A.,  refusing  to  submit  the  mat- 
ter to  the  arbitration  of  the  committee,  it  proceeded  ex 
paHe  in  his  absence,  and,  haying  found  that  A.  was  indebt- 
ed to  B.  in  a  large  sum,  the  board  of  directors  suspended 


'  People  V.  Medical  Society,  24  Bafb.  sented  to  it.     The  society  might  refuse 

570.  to  admit  any  one  to  membership,  and 

"  People  V.St.  Franciscus  Benevolent  such  person  would  have  no   remedy. 

Soc,  24  How.  Pr.   216.     In  this  case  But  once  admitted,  he  will  have  all  the 

the  court  said  :  "  The  defendant  is  pos-  rights  and  privileges  provided  by  the 

sessed  of  property  and  funds  in  which  charter  under  the  statute  ;    and    the 

the   relator  has  an  interest ;   the  law  charter  or  articles  of  incorporation  can 

protects  that  interest,  and  he  cannot  be  contain  no  provision  in   conflict  with 

deprived  of  his  rights  by  an  unauthor-  the  statute." 
ized  by-law  though  he  may  have  as- 
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A.  from  the  privileges  of  membership  until  the  indebted- 
ness should  be  equitably  settled.  It  was  held  that  the  re- 
fusal of  A.  to  submit  his  claim  to  the  committee  was  not  a 
violation  of  his  duty  to  the  corporation,  especially  as  to 
have  done  so  would  have  been  a  discontinuance  of  the  suit 
in  the  court,  which  the  corporation,  even  if  it  had  had  con- 
current jurisdiction,  could  not  have  compelled  him  to  do.^ 
Mere  breaches  of  good  manners  may  be  disorderly  and 
injurious,  and  fit  to  be  visited  by  reprimands  and  fines,  but 
they  are  not  such  offences  against  corporate  duty  as  to  for- 
feit the  franchise.^  A  by-law,  however,  of  a  charitable  in- 
stitution for  the  benefit  of  aged  and  indigent  seamen,  that 
leaving  the  institution  without  permission  of  its  governor, 
or  boisterous  and  disorderly  conduct  at  the  table,  shall 
cause  the  offender  to  forfeit  the  benefits  of  the  institution, 
and  he  shall  be  expelled,  is  reasonable  and  consistent  with 
the  administration  of  the  charity  which  the  founder  had  in 
view.^ 

§  312.  Proceedings  upon  removal  of  members. — The  mem- 
bers of  a  corporation  cannot  be  expelled  upon  charges 
made  against  them  until  they  have  an  opportunity  to  be 
heard  in  their  defense.*  Where  the  charter  of  an  academy 
authorized  the  trustees  to  exercise  the  powers  usually  con- 
ferred on  corporations,  with  power  to  fill  vacancies  caused 
by  the  death  or  removal  of  any  member,  and  to  displace  or 
supersede  all  persons  appointed  by  or  under  the  corpora- 
tion, it  was  held  that  this  did  not  give  them  the  right  of  re- 
moval in  their  discretion  without  inquiry  or  conviction.® 
The  articles  of  organization  of  a  corporation  provided  that 


'  State  V.  Chamber  of  Commerce,  20  *  People  v.  St.  Franciscus  Benevolent 

Wis.  63.  Society,  supra. 

'  Evans  v.  Phila.  Club,  50  Pa.  St.  '  Fuller  v.  Academic  School,  6  Conn. 

107.    Affirmed  by  an  equal  division  of  532 ;  Com.  v.  Pennsylvania  Beneficial 

the  court  in  banc.  Inst.,  2  Serg.  &  Rawle,  141. 

'  People  V.  Sailors'  Snug  Harbor,  5 
Abb.  Pr.  N.  S.  119;  54  Barb.  532. 
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its  affairs  should  be  conducted  by  a  board  of  five  directors 
who  were  stockholders,  and  that  any  member  of  the  board 
might  be  removed  from  office  and  the  vacancy  filled  at  any 
meeting  duly  called  for  that  purpose  by  any  number  of 
stockholders  whose  shares  constituted  a  majority  of  the 
stock  subscribed.  H.,  who  was  permitted  to  take  the' 
record  book  of  the  corporation  to  obtain  additional  sub- 
scriptions to  the  capital  stock,  procured  nominal  subscrip- 
tions, his  avowed  object  in  doing  so  being  to  enable  him 
and  his  friends  to  get  control  of  the  corporation.  He  then 
caused  an  irregular  notice  to  be  delivered  to  certain  of  the 
stockholders  of  a  meeting  to  be  held  for  the  purpose  of 
removing  from  office  the  then  directors.  On  a  bill  praying 
that  the  defendants  be  enjoined  from  attempting  to  remove 
the  existing  directory,  it  was  held  that  an  injunction  could 
not  be  granted ;  that  if  the  meeting,  which  was  feared, 
should  convene,  its  proceedings  would  be  void  because  of 
the  irregularity  of  the  notice ;  and  that  the  persons,  who  it 
was  claimed  were  only  nominal  subscribers,  could  not  be 
ejected  from  the  corporation  without  being  heard.^  The 
act  incorporating  the  Vincennes  University  provided  that 
the  places  of  any  of  the  trustees  who  should  resign,  remove 
from  the  Territory,  die,  or  wilfully  absent  himself  from 
three  stated  meetings,  should  from  time  to  time  be  sup- 
plied by  the  board  of  trustees  at  their  stated  meetings.  It 
was  held  that  the  failure  of  particular  members  to  attend 
as  required,  would  not  per  se  vacate  their  seats,  nor  would 
their  removal  from  the  State  do  so.  These  acts  would  be 
a  ground  on  which  the  remaining  trustees  might  vacate. the 
seats  of  such  absent  members  by  electing  others  in  their 
places.  But  if  no  such  election  took  place,  the  negligent 
members  could  still  appear  in  their  seats  as  trustees,  and  if 
recognized  as  such  by  their  colleagues,  their  acts  would  be 
valid.    Simple  absence  from  three  meetings  was  not  by  the 

'  Southern  Plank  R.  Co.  v.  Hixon,  5  Ind.  165. 
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charter  a  cause  for  vacating  the  seat  of  a  member,  but  wil- 
ful absence,  and  this  would  present  a  question  to  be  tried 
on  an  attempt  of  the  remaining  trustees  to  insist  on  a  va- 
cancy for  such  cause.^  Where  power  to  expel  one  of  the 
inmates  of  a  benevolent  institution  is  given  by  the  charter 
to  the  board  of  trustees,  or  at  least  to  such  of  them  as  com- 
pose the  executive  committee,  the  accused  should  have  rea- 
sonable notice  of  a  proposed  examination  into  the  charges 
against  him  and  an  opportunity  to  be  heard  in  his  defense  ; 
and  the  proceedings  of  the  trustees  in  investigating  such  a 
charge  is  subject  to  reviewal  by  the  court.^  By  an  article 
of  a  society  it  was  provided  that  no  member  should  be  ex- 
pelled without  first  having  a  copy  of  the  charges  against 
him  certified  and  delivered  at  his  residence  at  least  twenty- 
four  hours  previous  to  the  hearing,  and  that  in  case  of  his 
neglect  to  attend,  he  should  be  considered  guilty  and  be  ex- 


'  State  V.  Vincennes  University,  5 
Ind.  T]. 

2  People  V.  Sailors'  Snug  Harbor,  5 
Abb.  Pr.  N.  S.  119;  54  Barb.  532. 
Where  the  by-laws  of  an  incorporated 
club  provide  that  if  a  member  shall  re- 
main in  default  for  dues  fifteen  days 
after  being  posted  he  shall  forfeit  his 
membership  in  the  club  unless  he  make 
an  explanation  which  is  satisfactory  to 
the  board  of  management,  the  fact  that 
a  member  is  so  in  default  does  not  ipso 
facto  forfeit  his  membership.  And  if 
the  board  of  management  upon  such 
failure  resolve  that  the  delinquent  has 
ceased  to  be  a  member,  and  no  decla- 
ration of  forfeiture  is  passed  by  the 
board,  a  writ  of  mandamus  will  be  is- 
sued to  the  board  of  management 
commanding  it  to  cause  the  name  to 
be  replaced  upon  the  roll  of  members 
until  the  matter  is  determined  in  the 
manner  directed  by  the  constitution 
and  by-laws  of  the  club.  Sibley  v. 
Carteret  Club,  40  N.  J.  295.  One  Sei- 
bert  was  excommunicated  by  the  con- 


sistory of  a  church  to  which  he  be- 
longed, which  excommunication  he 
claimed  was  not  in  accordance  with 
the  constitution  of  the  society,  and  he 
prayed  for  a  mandamus  compelling  the 
society  to  reinstate  him.  The  church 
judicatories  consisted  of  three  heads : 
the  consistory,  the  classis,  and  the 
synod.  The  charter  provided  that 
when  any  member  thought  himself 
aggrieved  by  the  decision  of  a  lower 
judicatory,  he  was  entitled  to  an  ap- 
peal to  a  higher  one ;  and  that  what- 
ever was  concluded  in  such  judicatory 
by  a  majority  of  votes,  should  be 
deemed  valid  and  binding,  unless  it 
could  be  shown  to  be  contrary  to  the 
word  of  God  and  the  constitution  of 
the  church.  It  was  held  that  if  the  re- 
lator was  injured  by  the  decree  of  the 
consistory,  his  remedy  was  by  appeal 
to  a  higher  ecclesiastical  court,  and 
that  until  a  final  adjudication  by  the 
church  judicatories,  he  was  without  a 
remedy  by  mandamus.  German  Ref. 
Church  V.  Seibert,  3  Pa.  St.  282. 
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pelled.  The  delivery  of  the  copy  of  the  charges  was  made 
less  than  twenty-four  hours  before  the  trial,  and  the  expul- 
sion took  place  in  the  absence  of  the  accused.  It  was  held 
that  the  omission  to  notify  the  plaintiff  according  to  law 
rendered  the  expulsion  invalid,  notwithstanding  the  secre- 
tary of  the  society  offered  to  prove  that  the  plaintiff  waived 
all  irregularities  in  the  notice  at  the  time  of  its  service  and 
that  he  promised  to  attend  the  meeting.^  The  constitution 
of  a  society  provided  that  if  any  member  should  be  found 
guilty  of  slander  or  fraud  against  the  society,  it  should  have 
power  either  to  fine  or  expel  him,  and  that  in  every  such  case 
a  committee  of  five  should  be  appointed  to  hear  and  deter- 
mine the  offence.  It  was  held  that  the  word  "  slander  " 
must  be  regarded  as  meaning  some  substantial  offence 
against  the  society,  and  that  its  records  must  show  on  their 
face  the  exact  cause  of  the  expulsion  and  all  of  the  pro- 
ceedings essential  to  authorize  its  action.* 

Where  the  reasons  for  the  removal  of  a  member  are  re- 


■'  Washington  Beneficial  Soc.  v.  °  Roehler  v.  Mechanics'  Aid  Soc,  22 
Backer,  20  Pa.  St.  425.  A  corpora-  Mich.  86.  One  of  the  purposes  of  the 
tion,  when  passing  upon  the  rights  of  New  York  Cotton  Exchange  was  to 
its  members,  is  a  court,  and  it  is  a  settle  within  itself  controversies  be- 
fundamental  principle  of  law  that  no  tween  the  members,  and  each  member 
one  shall  be  condeinned  or  prejudiced  bound  himself,  upon  signing  the  con- 
in  his  rights  without  an  opportunity  of  stitution,  to  abide  by  all  of  the  rules, 
being  heard.  When,  therefore,  the  by-laws,  and  regulations  of  the  associa- 
name  of  a  member  is  stricken  from  tion.  The  association  being  about  to 
the  books  of  the  corporation  without  sell  a  membership  on  the  ground  that 
notice,  a  mandamus  will  issue  to  the  it  did  not  belong  to  the  claimant,  he 
corporation  commanding  it  to  restore  obtained  an  injunction  restraining  the 
him  to  the  rights  of  a  corporator  or  sale,  and  for  thus  applying  to  the  court; 
show  cause  to  the  contrary.  Delacey  he  was  expelled.  It  was  held  that  when 
V.  Neuse  River  Nav.  Co.,  i  Hawks,  the  member  refused  to  submit  to  the 
374.  A  member  of  a  fire  company  report  of  the  association  against  his 
cannot  be  dropped  from  the  active  and  title,  he  was  not  acting  in  antagonism 
placed  on  the  contributing  roll  for  not  to  its  power  to  adjust  controversies  be- 
attending  to  specified  duties  in  viola-  tween  its  members  and  to  establish  just 
tion  of  a  by-law  without  a  trial,  of  and  equitable  principles  in  the  cotton 
which  he  must  have  had  notice.  Rid-  trade,  but  simply  exercising  a  legal 
dell  V.  Harmony  Fire  Co.,  8  Phila.  right.  People  v.  N.  Y.  Cotton  Ex- 
3IO-  change,  15  N.  Y.  Supr.  Ct.  216. 
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turned,  the  return  must  set  out  all  the  necessary  facts  pre- 
cisely, in  order  to  show  that  the  person  was  removed  in  a 
legal  and  proper  manner  and  for  a  legal  cause,  and  it  is  not 
sufficient  to  set  out  conclusions  only.  If  a  select  number 
of  a  corporation  have  power  to  remove  members,  and  pro- 
pose to  do  so  at  a  meeting  held  on  a  day  not  directed  by 
the  charter,  all  who  are  within  reach  must  be  summoned, 
and  that  this  was  done  must  be  expressly  alleged.^ 

§  313-  Removal  of  members  of  unincorporated  societies. — The 
reasons  applicable  to  the  expulsion  of  members  by  corpo- 
rations, do  not  apply  to  a  voluntary  unincorporated  body 
which  comes  into  existence  by  the  mutual  agreement  of  the 
persons  forming  it,  and  is  thereafter  carried  on  under  regu- 
lations which  the  body  adopts  for  its  government.  A 
member  of  a  corporation  is  in  the  enjoyment  of  a  franchise, 
the  right  to  which  is  not  derived  from  the  body,  but  is 
created  by  statute,  or  derived  from  immemorial  custom 
which  implies  the  existence  of  a  grant,  and  it  can  neither 
be  taken  away  nor  withheld  by  the  act  of  the  corporation, 
except  in  certain  extreme  cases.  But  in  an  unincorporated 
voluntary  association,  the  privilege  of  membership  is  not 
given  by  statute,  but  is  created  and  conferred  by  the  organ- 
ization itself.  The  law  cannot  compel  such  a  body  to  ad- 
mit an  individual  to  membership,  nor  can  it  interfere  to 
restore  a  member  who  has  been  deprived  of  the  privilege 
for  not  complying  with  the  conditions  upon  which  it  is 


'  Rex  V.  Liverpool,  2  Burr.  723 ;  mandamus  should  set  forth  distinctly, 
Com.  V.  German  Soc,  15  Pa.  St.  251.  and  not  argumentatively,  inferentially, 
When  the  object  of  a  corporation  is  or  evasively,  all  of  the  material  facts, 
stated  in  its  charter  to  be  to  give  as-  both  as  to  cause  of  disfranchisement 
sistance  to  its  sick  members,  and,  in  and  the  proceedings.  Society,  etc.,  v. 
case  a  member  dies,  to  have  him  bur-  Com.,  52  Pa.  St.  125.  There  is  no 
ied  free  of  charge,  for  a  member  to  case  which  upholds  mere  technical  ob- 
feign  sickness  or  to  deceitfully  draw  jections  on  the  return  to  the  man- 
relief  after  recovery,  is  an  oifence  sub-  damus ;  they  should  be  urged  in  lim- 
versive  of  the  fundamental  objects  of  ine  on  a  motion  to  quash.  Fuller  v. 
the  association.  A  return  to  a  writ  of  Plainfield  Academic  School,6Conn.S32. 
VOL.  II. — 36 
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made  to  depend.  Voluntary  bodies  of  this  kind  will,  how- 
ever, be  held  to  the  fair  and  honest  administration  of  the 
regulations  which  are  in  force  when  a  proceeding  to  re- 
move a  member  is  instituted  against  him  ;  but  when  an  ex- 
pulsion of  a  member  is  in  conformity  with  the  rules,  and 
the  proceedings  are  regular  and  in  good  faith,  it  is  final,  and 
no  judicial  tribunal  can  interfere.*  Courts  never  interfere 
to  control  the  enforcement  of  the  by-laws  of  merely  volun- 
tary associations  created  for  the  furtherance  of  religious, 
moral,  or  social  principles,  or  for  amusement.^  A  member 
of  a  private  beneficial  society  brought  suit  for  a  benefit  to 
which  he  claimed  he  was  entitled,  though  the  society  after 
regularly  trying  the  case  according  to  its  by-laws,  had  de- 
cided against  him.  It  was  held  that  he  was  concluded  by 
the  decision  of  the  society,  and  that  the  court  had  no  juris- 
diction to  render  judgment  contrary  thereto.^ 

When  a  voluntary  society  becomes  incorporated,  its  legal 
responsibilities  are  changed  by  the  acceptance  of  the  charter. 
While  it  remained  a  voluntary  society  the  courts  had  no 
jurisdiction  over  it  if  it  violated  no  statute  of  the  State,  and 
its  members  had  no  property  in  their  membership  which 
the  law  could  protect.  But  when  the  society  accepted  a 
charter,  it  became  a  private  civil  corporation,  the  corpora- 
tors then  in  being  acquired  a  property  in  the  franchise,  and 
every  person  who  afterward  became  a  member  acquired  a 
like  property  of  which  he  could  not  be  deprived  without 
due  process  of  law.* 

1  White  V.   Brownell,   2   Daly,  329.  91.    An   honorary  member  of  a  fire 

For  the  purpose  of  ascertaining  whether  company  loses  none  of  his  rights  by  not 

the  proceedings  upon  a  suspension  were  participating  in  the  affairs  of  the  com- 

regular,  and   in   accordance  with  the  pany,  and  he  will  cease  to  be  such  only 

constitution  and  by-laws,  the  court  will  by  resignation  or  expulsion.     The  for- 

entertain  the  case.     Ibid.  feiture  of  membership  must  be  declared 

■^  People  V.  Board  of  Trade,  80  111.  by  the  proper  authority   and   in   the 

134.     See  Leach  V.  Harris,  2  Brewster,  proper  manner,  otherwise   it   will  be 

57 ;  Fischer  v.  Raab,  57  How.  Pr.  87 ;  without  force  or  effect.     Harmstead  v. 

Hyde  v.  Woods,  2  Sawyer,  655  ;  94  U.  Washington  Fire  Co.,  8  Phila.  331. 

S.  523.  *  State  V.  Georgia  Medical  Soc,  38 

'  Anacosta  Tribe  v.  Murbach,  13  Md.  Ga.  608. 
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§  314.  Waiver  of  objection  to  proceedings  in  amotion  or 
disfranchisement. — When  the  person  removed  was  before 
the  body  that  removed  him  previous  to  the  passage  of  the 
resolution  of  removal,  was  heard  by  the  corporation  in  his 
defense,  and  interposed  no  objection  to  the  question  of  re- 
moval at  that  time,  the  regularity  of  the  proceeding  is  not 
open  for  further  consideration.^  Although  the  action  of  a 
corporation  may  have  been  arbitrary  and  illegal  in  adoptr 
ing  an  amendment  to  the  constitution  declaring  certain 
causes  for  forfeiture  of  membership,  and  in  dropping  a 
member's  name  from  the  roll,  yet  he  can  accept  such  action. 
There  must  be  some  period  of  time  at  the  expiration  of 
which  knowledge  of  the  facts  and  acquiescence  therein  will 
be  a  ground  to  deny  a  mandamus,  which  is  a  discretionary 
remedy.  Nineteen  years'  delay  in  asserting  a  member's 
rights  were  considered  by  the  court  a  sufficient  reason  for 
refusing  to  issue  the  writ.^  The  expression  of  approval  or 
consent  to  the  union  of  two  religious  bodies  by  a  member 
of  one  of  them  by  voting  in  favor  of  and  taking  part  in  the 
formalities  attending  such  union,  does  not  ipso  facto  deprive 
him  of  membership  in  his  church,  and  of  his  right  to  sit 
and  act  in  its  assemblies.  If  the  discipline  of  the  church 
forbids  such  a  connection  with  another  body,  until  the  dis- 
cipline is  applied  by  an  expulsion  of  the  offender,  his  posi- 
tion and  legal  rights  remain  unaffected.^ 


'  People  V.  Higgins,  15  111.  no.  to   an    express   declaration   that   they 

'^  Bostwick  V.  Detroit  Fire   Depart-  would  serve  no  longer,  and  to  be  a  vol- 

ment,  49  Mich.  513.  untary  and   avowed  abandonment  of 

^  People  V.  Farrington,  22  How.  Pr.  the  charter  and  of  the  society,  and  that 

294.     The  acts  of  the  members  com-  they  were  bound  by  it.    Smith  v.  Smith, 

posing  a  Grand  Lodge,  in  declaring  the  3  Dessaus.  557. 

society  dissolved,  were  held  to  amount 
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§  315.  General  power  of  corporations  to  maintain  suits. — 
The  right  and  capacity  to  sue  and  be  sued  is  an  incident  to 
bodies  politic  of  all  descriptions,  even  to  those  which  have 
been  incorporated  by  and  are  located  in  another  State  or  in 
a  foreign  country ;  ^  a  corporation  being  deemed,  for  the 
purposes  of  a  suit,  a  person.^  It  has  been  well  said  that 
"  they  may  maintain  all  such  actions  as  are  necessary  to 
assert  their  rights  when  invaded,  or  to  give  them  a  recom- 
pense for  any  injury  that  can  be  done  to  them  ;  and  that  all 
such  actions  may  be  maintained  against  them  as  are  neces- 
sary to  enforce  the  claims  of  others  in  opposition  to  them."' 


'  McKim  V.    Odom,   3  Bland's   Ch. 

407. 

*  Eslava  v.  Ames  Plow  Co.,  47  Ala. 
384.  When  a  corporation  is  a  party 
to  an  action  it  may  lawfully  take  any 
step  that  an  individual  could  under 
like  circumstances  to  bring  it  to  final 


judgment,  among  which  is  a  trial  by 
arbitrators  appointed  by  the  court  with 
the  consent  of  both  parties.  Alexan- 
dria Canal  Co.  v.  Swann,  5  How.  83. 

'  I  Kyd  on  Corp.  185.  See  Lyme  v. 
Henley,  i  Scott,  29 ;  Parnaby  v.  Lan- 
caster Canal  Co.,   11  A.  &  E.  230; 
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A  corporation  created  by  a  State  to  perform  its  functions 
under  the  authority  of  the  State,  and  only  suable  there, 
though  it  may  have  members  out  of  the  State,  is  a  person, 
though  an  artificial  one,  inhabiting  and  belonging  to  that 
State,  and  therefore  entitled  for  the  purposes  of  suing  and 
being  sued,  to  be  deemed  a  citizen  of  the  State.^  The  au- 
thority given  by  an  act  to  a  corporation  to  sue  and  be  sued, 
is  subject  to  the  qualification  that  it  must  be  exercised  in 
relation  to  some  matter  within  the  scope  of  the  statute  and 
legitimate  purpose  of  the  corporation.^  In  the  absence 
of  proof  that  a  suit  was  not  authorized  by  a  corporation, 
the  court  will  presume  that  it  was  properly  instituted ;  and 
this  will  be  the  case  although  the  corporation  is  a  nominal 
party  only.  Where  men,  who  are  at  work  under  the  direc- 
tion of  the  president  of  a  corporation,  are  unlawfully  inter- 


Ashby  V.  White,  2  Ld.  Raym.  953  ; 
Winsmore  v.  Greenbank,  Willes,  577  ; 
South  Royalton  Bank  v.  Suffolk  Bank, 
27  Vt.  505 ;  Goodspeed  v.  East  Had- 
dam  Bank,  22  Conn.  530.  If  in  con- 
sequence of  an  injury  to  one  of  the 
members  the  corporation  sustains 
damage,  it  is  entitled  to  an  action  on 
that  account,  i  Kyd  on  Corp.  190.  It 
is  the  duty  of  a  church  corporation  or 
its  trustees  to  bring  actions  of  trespass, 
or  on  the  case  when  required  by  the  in- 
terests of  the  church,  and  to  protect  its 
members  in  the  enjoyment  of  their  re- 
hgious  rights  and  property.  First 
Baptist  Church  v.  Schenectady,  etc., 
R.R.  Co.,  5  Barb.  79.  When  the  act 
respecting  attachments  requires  an  affi- 
davit from  the  applicant,  the  affidavit 
may  be  made  in  behalf  of  the  corpora- 
tion by  a  duly  authorized  agent,  who 
is  possessed  of  the  requisite  knowledge 
for  the  purpose ;  the  law  which  gives 
existence  to  the  corporation,  and  al- 
lows it  to  sue  and  be  sued,  necessarily 
conferring  on  it  authority  to  perform 
through  its  agents  such  incidental  ser- 


vices. Trenton  Banking  Co.  v.  Haver- 
stick,  6  Halsted  N.  J.  171. 

'  Louisville,  etc.,  R.R.  Co.  v.  Letson, 
2  How.  497. 

'  Ancient,  etc.,  Club  v.  Miller,  7 
Lansing,  412.  An  act  which  author- 
izes the  forming  of  corporations  does 
not  allow  their  formation  for  the  pur- 
pose of  instituting  actions  to  recover 
penalties  for  violations  of  game  laws, 
unless  the  act  expressly  so  specifies. 
Ibid.  A  corporation  haS  only  such 
rights  and  powers  as  are  expressly 
granted  by  its  charter,  or  as  are  neces- 
sary to  carry  into  effect  the  rights  and 
powers  so  granted.  N.  Y.  Firemen's 
Ins.  Co.  v.  Ely,  5  Conn.  560.  Where 
the  charter  of  a  mutual  fire  insurance 
company  provides  that  the  directors 
shall  "  settle  and  determine "  the  re- 
spective proportions  of  a  loss  to  be 
paid  by  the  several  members  of  the 
company,  the  directors  cannot  legally 
delegate  such  authority  to  a  committee 
composed  of  a  minority  of  their  own 
board.  Monmouth  Mut.  Ins.  Co.  v. 
Lowell,  59  Me.  504. 
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fered  with,  the  court  will  assume  that  the  corporation  au- 
thorized the  work,  and,  consequently,  that  the  corporation 
has  the  right  to  bring  an  action  for  the  interference.^  The 
trustees  of  school  lands,  although  not  incorporated  by  a 
particular  name,  are  nevertheless  quasi  corporations,  and 
when  they  sue,  they  must  prove  under  the  general  issue  that 
they  are  a  corporation.  Like  all  corporate  bodies,  they 
possess  only  such  powers  as  are  given  them  by  law,  and  are 
subject  to  the  rules  governing  corporations.*  Although  an 
act  of  incorporation  authorizes  a  special  remedy,  such,  for 
instance,  as  charging  and  collecting  toll  upon  lumber  by  a 
boom  company,  yet  the  company  can  maintain  assumpsit 
on  an  express  contract  to  pay  for  services  rendered.^ 
Where  a  corporation  purchased  certain  property  for  a  pur- 
pose which  was  beyond  the  limits  of  its  powers,  but  to 
which  neither  the  stockholders  nor  the  State  objected,  and 
it  afterward  sold  the  same  property,  it  was  held  that  the 
fact  that  in  purchasing  the  property  it  had  exceeded  its  cor- 
porate powers,  did  not  under  the  circumstances  constitute 
a  defense  to  an  action  brought  against  the  party  to  whom 
it  sold  to  recover  the  price  agreed  to  be  paid,  and  for  re- 
pairs made  by  the  corporation  upon  the  property  at  the 
request  of  such  party.*  Actions  of  book  account  can  be 
maintained  both  in  favor  of  and  against  corporations  of  al- 
most evety  character,  public  and  private.^ 

An  action  may  be  maintained  by  a  corporation  aggregate 
for  words  falsely  and  maliciously  spoken  or  written  of  it  in 
the  way  of  its  trade  or  business,  or  of  its  property  and  con- 


'  Bangor,  etc.,  R.R.  Co.  v.  Smith,  47  Holmes  v.   Gilliland,    45    Barb.    568, 

Me.  34.    In  an  action  on  a  note,  gen-  Sutherland,  J.,  dissenting, 

eral  reputation  tliat  the  plaintiff  is  con-  "^  Carmichael  v.  Trustees,  etc.,  3  How. 

ducting    business    as    a    corporation,  Miss.  84. 

coupled   with   the   fact  that  the  note  '  Kidder  v.  Boom  Co.,  24  Pa.  St.  103. 

mentioned  in  the  complaint  is  payable  *  Rutland,  etc.,  R.R.  Co.  v.  Proctor, 

to  the  plaintiff,  is  sufficient  evidence  to  29  Vt.  93. 

prevent  a  dismissal  of  the  complaint.  °  Vermont   Mu.  Ins.   Co.    v.    Cum- 

mings,  II  Vt.  503. 
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cerns,  or  of  its  officers,  servants,  or  members  by  reason  of 
which  special  damage  is  sustained  by  it.^  A  corporation 
engaged  in  a  business  in  which  credit  may  be  material  to 
success,  may  maintain  an  action  for  libel  without  proof  of 
special  damage,  where  the  language  used  concerning  it  is 
defamatory  in  itself,  affects  its  credit,  and  necessarily  and 
directly  occasions  pecuniary  injury.  But  in  all  other  cases 
the  averment  and  proof  of  special  damage  are  necessary.^ 

The  right  of  the  corporations  of  one  State  to  sue  in  the 
courts  of  another  State,  depending  as  it  does  upon  the 
comity  of  nations,  does  not  extend  to  a  case  which  is  con- 
trary to  the  known  policy  of  the  State  in  which  it  is  sought 
to  bring  the  action,  or  which  would  be  injurious  to  its  in- 
terests.^ A  corporation  cannot  maintain  an  action  in  a 
foreign  State,  which  it  could  not  by  the  terms  of  its  charter 
maintain  in  the  State  which  created  it ;  or  an  action  as  a 
trustee  which  it  could  not  maintain  if  it  were  suing  in  its  own 
right.* 

'  Trenton  Mut.  Life  &  Fire  Ins.  Co.  or  unless  it  is  against  the  policy  or  in- 

V.  Perrine,  3  Zab.  402 ;  Hannemannian  terest  of  the  State.     Williams  v.  Cris- 

Ins.  Co.   V.  Beebe,  48  111.  87;  Shoe  &  well,  51  Miss.  817. 

Leather  Bank  v.  Thompson,  23  How.  '  Am.   Colonization  Soc.  v.   Gatrill, 

Pr.   253 ;    Knickerbocker   Ins.   Co.   v.  23   Ga.  448.     But  where  statutes  are 

Ecclesine,  42  Id.  201  ;  11  Abb.  Pr.  N.  enacted  intended  to  preserve  rights  of 

S.  385  ;  34  N.  Y.  Superior  Ct.  76.  action,   and    to    furnish    an   effectual 

'  Knickerbocker     Life    Ins.    Co.    v.  remedy  to  those  entitled  to  them,  they 

Ecclesine,   6  Abb.  Pr.  N.  S.  9.     The  may   extend   the   limits   of  the    State 

question  whether  a  publication  calcu-  enacting    them    to   assignees  holding 

lated  to  affect   the  value  of  stock  in  a  claims   from  corporations.     Stetson  v. 

bank,  and   in   that  way  to  injure  its  City  Bank  of  New  Orleans,  2  Ohio  St. 

business  reputation,  is  libelous  or  not,  167.     A   statute  which  provides   that 

is  to  be  determined  from  the  market  any  corporation  may  at  any  time  after 

value  of  the  stock,  and  not  by  examin-  its  dissolution  prosecute  any  suit  at  law 

ingthe  assets  and  liabilities  of  the  bank,  or  in  equity  by  the  corporate  name  for 

Brennan  v.  Tracy,  2  Mo.  App.  540.  the  use  of  the  party  entitled  to  receive 

'  Corporations  may,  by  the  comity  of  the  proceeds  of  any  such  suit,  in  the 
nations,  make  contracts  in  other  States  same  manner  and  with  the  like  effect 
than  the  one  by  which  they  are  created,  as  if  such  corporation  were  not  dis- 
establish agencies,  there,  and  enforce  solved,  is  applicable  to  foreign  as  well 
such  contracts  in  the  courts,  unless  ex-  as  to  domestic  corporations.  Ibid, 
eluded  from  so  doing  by  express  statute. 
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§  316.  Suits  for  salvage. — A  corporation  is  not  disquali- 
fied from  maintaining  a  suit  for  salvage,  there  being  no 
reason  why  the  same  rule  should  not  be  applied  to  corpora- 
tions as  to  individual  owners  of  ships  and  vessels  similarly- 
employed  and  exposed  ;  and  although  the  net  profits  are 
divided  among  the  stockholders,  a  service  in  its  nature, 
otherwise  one  of  salvage,  will  be  held  to  be  a  salvage  service, 
and  the  corporation  be  entitled  accordingly.^ 

§  317.  Right  of  corporation  to  sue  in  another  State  or  coun- 
try.— The  rights  and  obligations  under  contracts  valid  at 
the  time  and  place  of  their  inception  do  not  depend  on  the 
residence  of  the  parties,  but  follow  and  attend  them  wher- 
ever they  may  go,  the  only  limitation  being  that  each  coun- 
try will  refuse  to  execute  contracts  which  are  contrary  to 
the  policy  of  its  own  laws  ;  and  corporations,  being  arti- 
ficial persons,  have  the  same  capacity  to  contract  and  ac- 
quire rights  in  their  corporate  name  and  character  and  to 
enforce  those  rights  in  the  courts  as  natural  persons.* 
There  is  nothing  in  the  organization  of  corporations  which 
should  deprive  them  of  the  comity  of  collecting  their 
debts  by  suits  in  another  State  than  that  of  their  creation, 
and  of  holding  property  therein  as  security  for  their  debts 
or  in  payment  of  them.^  It  is,  therefore,  well  settled  that 
a  corporation  created  by  one  government  may  sue  in  the 
courts  of  another  unless  prohibited  by  a  statute  of  the  lat- 
ter.^   A  statute  which  prevents  an  unincorporated  company 


I  The  Caraanche,  8  Wall.  448  ;  The  111.  422  ;  Frazier  v.  Wilcox,  4  Rob.  La. 

Blackwell,    10   Id.    i.      See    Building  517;    Ganga   Iron  Co.  v.  Dawson,  4 

Assoc.  V.  Anderson,  7  Phila.  106.  Blackf.  202  ;  New  Jersey,  etc.,  Bank  v. 

'  Bank    of    Marietta  v.    Pindall,   2  Thorp,    6    Cowen,   46 ;    British   Am. 

Rand.  Va.  465.  Land  Co.  v.  Ames,  6  Mete.  391 ;  New- 

'  N.  Y.  Dry  Dock  v.  Hicks,  5  Mc-  burg  Petroleum  Co.  v.  Weare,  27  Ohio 

Lean,  in.  St.  353;   Hibernia  Nat.  Bank  v.  La- 

*  Henriques  v.  Dutch  W.  I.  Co.,  2  combe,  84  N.  Y.  367  ;  Leasure  v.  Union 

Lord    Raymond,   1532;    Bank  of  Ed-  Mut.  Life   Ins.  Co.,  91    Pa.   St.  491; 

wardville  v.  Simpson,  i  Mo.  184;  Bank  Lycoming  Fire  Ins.  Co.  v.  Langley,  62 

of  Wishtenaw  V.  Montgomery,  2  Scam.  Md.  196;   Dodge  v.   City  of  Council 
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from  maintaining  an  action  in  certain  cases  is  coextensive 
with  the  limits  of  the  State,  and  applies  to  all  companies, 
agencies,  officers,  or  associations  assuming  to  act  in  the 
State  by  virtue  of  a  charter  obtained  in  another  State ;  for 
as  such  agencies  have  no  corporate  powers  beyond  the  lim- 
its of  the  State  in  which  they  are  created,  it  follows  that  in 
a  foreign  State  they  are  as  much  unincorporated  as  if  they 
had  assumed  to  act  without  color  of  authority.^  Prima 
facie  a  foreign  corporation  may  sue  on  a  note  in  another 
State,  the  same  as  a  domestic  corporation  or  natural  per- 
son. Where  in  such  an  action  it  appears  that  the  corpora- 
tion was  created  to  effect  insurance  on  lives,  and  that  the 


Bluffs,  57  Iowa,  560 ;  Williams  v.  Cres- 
well,  51  Miss.  817  ;  Christian  Union  v. 
Yount,  loi  U.  S.  352.  In  Augusta  v. 
Earle,  13  Pet.  519,  Chief  Justice 
Taney  said :  "  We  think  it  is  well 
settled  that,  by  the  law  of  comity 
among  nations,  a  corporation  created 
by  one  sovereignty  is  permitted  to  make 
contracts  in  another,  and  to  sue  in  its 
courts ;  and  that  the  same  law  of  com- 
ity prevails  among  the  several  sover- 
eignties of  this  Union.  The  public 
and  well-known  and  long-continued 
usages  of  trade,  the  general  acquies- 
cence of  the  States,  the  particular 
legislation  of  some  of  them,  as  well  as 
the  legislation  of  Congress,  all  concur 
in  proving  this  proposition."  Foreign 
corporations  may  sue  in  New  York  in 
their  corporate  name,  and  may  prove 
as  a  matter  of  fact,  if  the  same  is  de- 
nied, that  they  are  lawfully  incorpo- 
rated ;  and  they  may  file  a  bill  for  the 
sale  of  land  in  the  State  under  a  mort- 
gage taken  to  secure  money  lent  in  an- 
other State.  Silver  Lake  Bank  v. 
North,  4  Johns.  Ch.  370.  But  where 
a  foreign  corporation  kept  an  office  in 
New  York  for  receiving  deposits  and 
discounting  notes,  without  being  ex- 
pressly authorized  to  do  so,  the  laws  of 


the  State  prohibiting  such  business 
without  authority,  it  was  held  incapable 
equally  with  a  domestic  corporation  of 
maintaining  an  action  for  the  money 
loaned  either  on  notes  or  other  securi- 
ty. New  Hope,  etc..  Bridge  Co.  v. 
Poughkeepsie  Silk  Co.,  25  Wend.  648. 
In  Massachusetts  a  foreign  corporation 
may  maintain  an  action  for  the  recov- 
ery of  its  dues,  or  for  damages  done  to 
its  chattels.  When  it  has  a  demand 
against  a  citizen  of  the  State,  it  may 
take  a  mortgage  of  its  debtor's  real 
estate  as  security,  and  may  thereby  ac- 
quire the  same  rights  as  other  mort- 
gages. Am.  Mu.  Life  Ins.  Co.  v. 
Owen,  15  Gray,  191.  A  corporation 
created  by  the  laws  of  another  State 
can  sue  in  Alabama  upon  a  contract 
made  in  that  State.  Tombigbee  R.R. 
Co.  V.  Kneeland,  4  How.  16.  Foreign 
corporations  may  open  an  office  in  the 
District  of  Columbia  for  the  transac- 
tion of  business,  and  make  contracts 
upon  which  they  may  sue  for  their 
violation  in  the  courts  of  the  District, 
if  the  contract  is  made  and  violated 
there.  Weymouth  v.  Washington,  etc., 
R.R.  Co.,  I  Mc Arthur,  19. 

'  Atterbury   v.    Knox,  4    B.    Mon. 
90. 
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note  was  given  fbr  the  premium  on  a  policy  of  insurance, 
it  wiJl  be  presumed,  until  the  contrary  appears,  that  the  in- 
surance was  such  as  the  company  was  authorized  to  make, 
and  that  the  note  is  legal.^ 

Whether  a  corporation  is  entitled  to  take  title  to  land  in 
a  State  other  than  the  one  in  which  it  was  incorporated, 
depends  first  upon  the  laws  of  the  State  in  which  it  was  in- 
corporated, and  second  upon  the  laws  of  the  State  in  which 
the  land  lies.  A  corporation  has  no  powers  or  capacities 
which  are  not  expressly  or  by  implication  given  it  by  the 
laws  of  the  State  in  which  it  is  created.  But  it  may  be  re- 
stricted in  its  power  to  hold  real  estate  in  the  State  where 
it  is  created,  without  any  such  restriction  being  placed  upon 
it  by  its  charter  with  reference  to  another  State.  Although 
a  corporation  is  but  an  artificial  person,  the  legal  existence 
of  which  is  confined  to  the  State  that  has  created  it  and 
endowed  it  with  its  powers,  capacities,  and  rights,  which  it 
can  exercise  in  another  State  only  by  the  permission  ex- 
press or  implied  of  the  sovereignty  of  the  latter,  yet  the 
mere  right  of  a  corporation  to  purchase  and  sell  property 
not  being  in  its  nature  strictly  a  franchise,  will  be  recog- 
nized and  protected  in  another  State,  subject  only  to  the 
qualification  that  the  enjoyment  and  exercise  of  such  right 
be  not  contrary  to  the  laws  or  settled  policy  of  the  State, 
or  prejudicial  to  its  interests  or  those  of  its  citizens.  With 
these  limitations,  the  right  of  a  corporation  created  in  one 
State  to  make  and  enforce  contracts,  acquire  property,  and 
transact  business  (not  requiring  the  exercise  of  official  cor- 
porate action,  or  of  franchises,  within  the  State),  is  as 
clearly  recognized  and  as  generally  enforced  in  another 
State  as  the  individual  rights  of  an  inhabitant  of  one  State 
are  recognized  and  enforced  in  another  State  of  which  he 
is  a  non-resident,  and  upon  the  same  principle  of  the  comity 
of  nations,  which  comity  is  not  that  of  the  courts,  but  of 


'  Mutual,  etc.,  Life  Ins.  Co.  v.  Davis,  12  N.  Y.  (2  Kern.)  569. 
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the  State.  The  power  of  determining  the  question  whether 
and  how  far,  with  what  modification  or  upon  what  condi- 
tion, the  laws  of  one  State,  or  any  rights  dependent  upon 
them,  shall  be  recognized  in  another  State,  belongs  to  the 
law-making  power,  the  judiciary  being  guided  in  its  decision 
by  the  principle  and  policy  adopted  by  the  legislature. 
When  a  corporation  is  created  in  one  State  with  power,  so 
far  as  that  State  can  give  it,  to  take,  hold,  and  convey  land 
in  another  State,  an  affirmative  enabling  act  is  not  neces- 
sary to  give  it  capacity  to  exercise  the  right  in  the  latter 
State,  such  capacity  resting  upon  the  same  principles  of 
comity  as  its  capacity  to  make  and  enforce  contracts,  or  to 
acquire,  hold,  and  convey  personal  property.  Unless  the 
constitution  or  the  legislature  either  expressly  or  by  clear 
implication  declares  a  contrary  rule,  the  courts  of  a  State 
are  bound  to  recognize  the  right  of  a  corporation  of  an- 
other State  to  collect  the  debts  due  it  by  receiving  a  con- 
veyance of  land  in  the  former  State.' 

An  action  brought  in  a  foreign  State  on  a  contract  en- 
tered into  by  a  corporation  in  the  State  where  it  is  domi- 
ciled will  be  decided  by  the  laws  governing  the  contract  in 
the  State  of  its  domicile.^     If  a  corporation  created  in  a 


'  Thompson  v.  Waters,  25  Mich.  214,  without  the  power  of  the  corporation 
per  Christiancy,  J., — Campbell,  J.,  by  the  law  of  the  State  in  which  the 
dissenting ;  Cowell  v.  Springs  Co.,  action  is  brought.  O'Brien  v.  Chicago, 
100  U.  S.  55.  When  a  corporation  is  etc.,  R.R.  Co.,  4  Abb.  Pr.  N.  S.  381. 
authorized  by  statute  to  hold  real  prop-  In  an  action  against  a  corporation 
erty  necessary  to  enable  it  to  carry  on  brought  in  the  State  of  its  creation  on 
its  business,  the  inquiry  whether  any  a  contract  entered  into  by  it  in  a  for- 
particular  real  property  is  necessary  for  eign  State,  it  will  be  liable  in  like  man- 
that  business  is  a  matter  between  the  ner  and  to  the  same  extent  that  it 
State  and  the  corporation  which  does  would  if  the  contract  had  been  made 
not  concern  third  parties.     Ibid.  with  citizens  of  the  State  where  it  is 

^  Baltimore,  etc.,  R.R.  Co.  v.  Glenn,  established.  For  when  a  corporation 
28  Md.  287.  The  powers  of  a  corpo-  goes  into  a  foreign  State,  and  enters 
ration  are  to  be  determined  by  the  laws  into  a  contract  with  the  citizens  of  that 
of  the  State  by  which  the  corporation  State,  it  does  not  exercise  a  power  de- 
is  created  ;  and  acts  are  deemed  by  the  rived  from  the  law  of  the  place  of  the 
courts  valid  which  are  so  by  such  for-  contract,  but  of  that  of  the  place  of  its 
eign  law,  though  they  would  be  held  creation.    To  this  extent,  the  lex  loci 
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foreign  country  sue  in  our  courts,  a  war  between  the  two 
countries  pending  the  suit,  will  not  defeat  the  action,  unless 
it  appear  on  the  record  that  the  plaintiff  is  not  within  the  ex- 
ceptions which  enable  an  alien  enemy  to  sue,  there  being  no 
legal  difference  as  to  the  plea  of  "  alien  enemy,"  between  a 
corporation  and  an  individual.  In  Soc.  for  Prop,  of  Gospel 
V.  Wheeler,^  Judge  Story,  in  considering  the  objections  to 
permitting  a  corporation  created  in  a  country  at  war  with 
the  United  States  to  maintain  suits  here,  said  :  "  Where  a 
corporation  is  established  in  a  foreign  country  by  a  foreign 
government,  it  is  undoubtedly  an  alien  corporation,  be  its 
members  who  they  may  ;  and  if  the  country  become  hostile, 
it  may,  for  some  purposes  at  least,  be  clothed  with  the  same 
character ;  even  in  respect  to  mere  municipal  rights.and  duties, 
an  aggregate  corporation  has  been  deemed  to  have  a  local 
residence.  It  may,  therefore,  acquire  rights  and  be  subject 
to  disabilities  arising  frohi  the  country,  if  I  may  so  express 
myself,  of  its  domicile.  And,  indeed,  upon  principle  or 
authority,  it  seems  to  me  difficult  to  maintain  that  an 
aggregate  corporation,  as,  for  instance,  an  insurance  com- 
pany, a  bank,  or  a  privateering  company,  established  in  the 
enemy's  country,  could  merely,  from  its  being  an  invisible, 
intangible  thing,  a  mere  incorporeal  and  legal  entity,  be 
entitled  to  maintain  actions  to  enforce  rights,  acquire  prop- 
erty, or  redress  wrongs,  when  its  own  property  on  the  ocean 
would  be  good  prize  of  war.  If  the  reason  of  the  rule  of 
the  disability  of  an  alien  enemy  be,  as  is  sometimes  sup- 
posed, that  the  party  may  not  recover  effects  which,  by 
being  carried  hence,  may  enrich  his  country,  that  reason 
applies  as  well  to  the  case  of  a  corporation  as  of  an  indi- 
vidual in  the  hostile  country It  has  been  argued 


contractus  does  not  apply.     The  case  residing   where   the   suit    is    brought, 

would   be   different   if  the   suit  were  Hutchins  v.  New  England  Coal  Mining 

brought  for  the  purpose  of  enforcing  a  Co.,  4  Allen,  580. 
liability  created  by  the  charter  of  a  for-        '  2  Gallison,  105. 
eign  corporation  against  stockholders 
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that  the  court  will  look  to  the  purposes  for  which  the  cor- 
poration was  instituted,  and  to  the  conduct  which  it  ob- 
serves, and  that,  if  these  be  innocent  or  meritorious,  they 
afford  an  exception  from  the  general  rule.  But  it  is  not 
the  private  character  or  conduct  of  an  individual  which 
gives  him  the  hostile  or  neutral  character.  It  is  the  char- 
acter of  the  nation  to  which  he  belongs,  and  where  he 
resides.  He  may  be  retired  from  all  business,  devoted  to 
mere  spiritual  affairs,  or  engaged  in  works  of  charity, 
religion,  and  humanity,  and  yet  his  domicile  will  prevail 
over  the  innocence  and  purity  of  his  life.  Nay  more,  he 
may  disapprove  of  the  war,  and  endeavor  by  all  lawful 
means  to  assuage  or  extinguish  it,  and  yet,  while  he  con- 
tinues in  the  country,  he  is  known  but  aS  an  enemy.  The 
same  principle  must  apply  in  the  same  manner  to  a  cor- 
poration. The  objects,  indeed,  of  the  present  corporation 
are  highly  meritorious  and  worthy  of  public  favor.  But 
upon  the  doctrines  of  law,  it  must  be  deemed  a  British 
alien  corporation,  and,  as  such,  liable  to  the  imputation  of 
being  an  enemy's  corporation,  unless  it  can  be  protected 
upon  other  principles."  On  the  other  hand,  however,  the 
same  judge  said  :  "Another  consideration  derived  from  the 
express  provision  of  the  gth  article  of  the  British  treaty  of 
1 794  ought  not  to  be  omitted.  The  article  stipulates  that 
British  subjects  who  then  held  land  in  the  territories  of  the 
United  States,  and  American  citizens  who  then  held  land 
in  the  dominions  of  his  Majesty,  shall  continue  to  hold 
them  according  to  the  nature  and  tenure  of  their  respective 
estates  and  titles  therein,  and  may  grant,  sell,  and  devise 
the  same  to  whom  they  please  in  like  manner  as  if  they 
were  natives ;  and  that  neither  they  nor  their  heirs  or  as- 
signs shall,  so  far  as  respects  the  said  lands  and  the  legal 
remedies  incident  thereto,  be  regarded  as  aliens.  This  ar- 
ticle has  never  been  annulled,  and  therefore  remains  in 
full  force.     It  deserves  and  ought  to  receive  a  liberal  and 
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enlarged  construction.  There  can  be  no  doubt  that  corpo- 
rations as  well  as  individuals  are  within  its  purview,  and 
the  present  claim  not  only  may  be,  but  in  fact  is  one  which 

it  completely  embraces Looking  to  the  general 

moderation  with  which  the  rights  of  war  are  exercised  in 
modern  times  under  the  policy  if  not  the  law  of  nations, 
perhaps  it  would  not  seem  an  undue  indulgence  to  hold 
that,  as  to  all  titles  and  estates  within  the  article,  an  alien  en- 
emy may  well  maintain  all  the  legal  remedies  as  in  time  of 
peace.  At  least  it  cannot  be  presumed  that  in  this  favored 
class  of  cases  the  party  has  not  received  the  license  or  safe 
conduct  of  the  government  to  pursue  his  rights  and  reme- 
dies during  the  war.  And,  unless  such  presumption  can  be 
made  when  there  are  no  facts  on  the  record  to  warrant  it, 
the  plaintiffs  must  be  entitled  to  judgment." 

§  318.  Bill  in  equity  by  corporation  for  the  protection  of  its 
rights. — A  corporation  in  possession  of  an  exclusive  right 
or  privilege  granted  by  law  is  entitled  to  an  injunction  to 
restrain  others  from  infringing  its  right,  although  the  stat- 
ute imposes  various  forfeitures  on  persons  so  offending.^ 
A  suit  was  brought  by  a  railroad  company  against  the  de- 
fendant to  obtain  a  perpetual  injunction  against  the  closing 
by  him  of  a  road  through  his  land  from  the  highway  to  a 
station-house  of  the  plaintiff.  It  appearing  in  evidence 
that  the  company  had  substantially  complied  with  the 
terms  of  an  agreement,  upon  consideration  of  which  the 
land  used  for  the  road  was  to  be  dedicated  to  the  public, 
the  injunction  was  granted.^  Where  an  act  of  the  legisla- 
ture creating  a  corporation  confers  upon  it  a  franchise  of  a 
public  nature,  of  which  it  has  been  in  the  possession  and 
enjoyment  for  a  long  time,  all  acts  of  a  municipal  corpora- 


'  Thompson  v.  N.  Y.  &  Harlem  R.R.  Proprs.   of  Warren    Bridge,    1 1    Pet. 

Co.,  3  Sandf.  Ch.  625  ;  Mohawk  Bridge  420. 

Co.  V.  Utica,  etc.,  R.R.  Co.,  6  Paige  '  New  York  &  N.  H.  R.R.  Co.  v. 

Ch.  554;  Charles  River  Bridge  Co.  v.  Pixley,  19  Barb.  428. 
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tion  tending  directly  to  the  disturbance  and  destruction  of 
the  franchise  are  in  legal  contemplation  a  nuisance  which 
can  be  remedied  in  a  court  of  equity.^  Commissioners  who 
have  been  appointed  by  an  act  of  the  legislature  to  obtain 
subscriptions  to  the  capital  stock  of  a  corporation,  and  then 
to  proceed  to  the  election  of  directors  to  manage  the  cor- 
porate affairs,  will  be  restrained  by  injunction  from  pro- 
ceeding further  in  the  premises  after  they  have  once  acted 
under  the  law  and  directors  been  elected.  In  such  a  case, 
where  the  prerequisites  of  the  charter  have  been  complied 
with,  the  corporation  comes  regularly  into  existence  and 
the  powers  of  the  commissioners  are  at  an  end.^  That  the 
defendant  obtained  an  office  in  a  corporation  by  an  election 
procured  by  him  to  be  held  by  fraud,  breach  of  trust,  con- 
cealment, and  treachery,  confers  on  a  court  of  equity  juris- 
diction to  inquire  into  the  validity  of  the  election  for  the 
purpose  of  restraining  the  acts  of  the  defendant  and  other 
persons  claiming  office  by  such  election.  This  could  be 
done  even  if  the  election  held  in  such  breach  of  trust  had 
been  conducted  in  the  manner  required  by  law.^  When  the 
object  of  a  bill  filed  by  a  corporation  is  to  restrain  acts  of 
the  defendants  which  they  could  only  legally  do  as  direct- 
ors, they  must  show  either  a  legal  election  that  would  put 
them  in  possession  of  the  office  or  that  they  are  de  facto 
directors,  and  these  facts  must  be  determined  by  the  court 
in  order  that  it  may  decide  whether  or  not  the  answer  is 
sufficient*  Although  a  corporation  is  not  a  trustee  of  its 
own  stock,  has  no  title  in  it,  cannot  restore  it  when  it  has 
been  transferred  fraudulently  or  by  its  own  negligence,  or 
render  the  equitable  owner  anything  but  damages,  yet,  in 

'  Central   Bridge   Co.    v.   Lowell,  4  an  exercise  of  the  right  of  eminent  do- 
Gray,   474.      But   the  legislature   has  main.     Ibid, 
power  to  authorize  a  municipal  corpo-  '  Smith  v.  Bangs,  15  111.  399. 
ration  to  convert  a  toll  bridge  into  a  '  Johnston  v.  Jones,  8  C.  E.  Green 
free  bridge  as  a  part  of  the  public  high-  N.  J.  216. 
way,  making  the  owners  of  the  fran-  *  Ibid, 
chise  compensation  therefor,  this  being 
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the  case  of  dividends,  the  corporation  may  maintain  a  bill 
of  interpleader,  and  protect  itself  by  paying  the  dividend  as 
decreed  by  the  court.^  A  corporation  having  vested  rights 
may  enjoin  another  corporation  when  the  damage  about  to 
be  done  w^ill  be  of  a  permanent  and  irreparable  character, 
especially  when  the  defendant  seeks  to  commit  the  wrong 
under  color  of  a  charter.^ 

The  name  of  a  corporation  is  a  trade-mark,  and  as  such 
is  entitled  to  the  consideration  and  protection  of  a  court  of 
equity.  Nor  will  the  court  refuse  to  enjoin  its  wrongful 
appropriation  until  the  right  to  the  name  has  been  estab- 
lished by  the  verdict  of  a  jury  in  an  action  at  law.  Such 
right  does  not  vest  in  parol,  but  is  shown  by  the  record,  if 
at  all,  and  may  be  determined  by  the  court  in  any  form  of 
proceeding.  The  jurisdiction  to  enjoin  the  use  of  the  cor- 
porate name  does  not  depend  upon  the  insolvency  Of  the 
corporation,  which,  as  well  as  the  validity  of  the  corporate 
organization,  may  be  investigated  whenever  and  vi^herever 
such  investigation  becomes  material  to  the  determination  of 
the  rights  of  third  persons  who  are  parties  to  a  judicial  pro- 
ceeding.^  The  name  of  a  corporation  or  partnership,  adopted 


'  Salisbury  Mills  v.  Townsend,  109  have  the   same  effect  when  taken  in 

Mass.  115.  connection,  they  must  be  so  construed 

'^  Gardner  v.Newburgh,  2  Johns.  Ch.  as  to  give  effect  to  what  appears  to 
162 ;  Newbufgh  T.  Co.  v.  Miller,  5  Id.  have  been  the  main  intention  of  the 
loi  ;  Florida,  etc.,  R.R.  Co.  v.  Pensa-  legislature.  See  Florida,  etc.,  R.R. 
cola,  etc.,  R.R.  Co.,  10  Fla.  145.  Mere  Co.  v.  Pensacola,  etc.,  R.R.  Co.,  su- 
ambiguity  in  the  charter  is  sufficient  to  fira.  The  granting  of  a  charter  to  a 
determine  its  meaning  against  the  cor-  railroad  company  to  construct  a  road 
poration  and  in  favor  of  the  public,  between  two  points,  does  not  give  such 
Chief  Justice  Best  (4  Bingham,  452)  company  an  exclusive  privilege  of  con- 
gave  as  a  reason  for  this,  that  if  such  a  structing  a  road  on  that  line.  The  only 
construction  were  not  adopted,  acts  way  that  one  corporation  could  secure 
might  be  framed  ambiguously  in  or-  a  vested  right  of  construction  as  against 
der  to  lull  parties  into  security.  Acts  another,  would  be  by  occupying  with 
of  incorporation  passed  at  the  same  an  honest  and  faithful  intention  to  con- 
session  of  the  legislature  are  to  be  struct,  coupled  with  the  ability  to  do  so. 
taken  in  pari  materia  and  receive  a  Ibid. 

construction   that  will    give  effect  to  '  Newby  v.  Oregon,  etc.,  R.R.  Co., 

both  if  possible ;    but  if  each  cannot  Deady,  609. 
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for  the  purposes  of  designating  the  origin  and  ownership  of 
goods  manufactured,  will  be  protected  upon  the  same  princi- 
ple and  to  the  same  extent  that  individuals  are  protected  in 
similar  cases.  When  persons  allow  their  names  to  be  em- 
bodied in  the  corporate  name,  the  law  will  imply  an  agree- 
ment that  the  names  shall  continue  to  be  used  so  long  as  the 
corporation  exists,  and,  until  its  dissolution,  such  persons 
must  use  their  own  names  subject  to  the  rights  of  the  cor- 
poration, unless  relieved  of  the  inconvenience  by  its  consent.^ 
Where  a  creditor  of  a  corporation,  as  a  bondholder,  has  a 
lien  upon  property  owned  or  claimed  by  the  corporation,  and 
another  corporate  body  is  wrongfully  using  such  corpora- 
tion's name  for  the  purpose  of  obtaining  the  property,  the 
creditor  may  maintain  a  suit  in  equity  to  enjoin  the  wrong- 
ful use  of  the  name.  In  such  case  the  corporation  whose 
name  is  alleged  to  be  wrongfully  used,  must  be  a  party 
plaintiff,  or,  if  it  refuses  to  bring  a  suit  upon  request,  the 
bondholder  may  do  so,  making  the  corporation  a  party  de- 
fendant.* 

§  319.  Suit  by  stockholder  for  protection  of  corporate  inter- 
ests.— A  stockholder  may  in  some  instances  interfere  for  the 
protection  of  the  corporation  ;  but  to  warrant  such  inter- 
ference something  must  have  been  done  by  its  directors  or 
managers  which  is  not  allowable  by  the  terms  of  the  charter. 
Fraudulent  collusion  between  the  corporation  and  any  of 
its  creditors  by  which  its  other  creditors  or  stockholders  may 
be  wronged  or  defrauded,  would  justify  a  resort  to  equity.^ 
When  a  person  embarks  his  means  in  the  enterprises  of  a 
corporation,  he  thereby  agrees  that  its  affairs  shall  be  man- 


'  Holmes  v.  Holmes,  etc.,  Manf.  Co.,  with  the  assent  of  all  of  the  stockhold- 

37  Conn.  278.  ers  as  well  as  of  the  board  of  directors, 

'  Newby  v.  Oregon,  etc.,  R.R.  Co.,  and  judgment  has  been  confessed  by 

supra.  the  same  authority,  a  consenting  stock- 

'  Traventines'  Appeal,  49  Pa.  St.  310.  holder  is  not  entitled  to  an  injunction 

When,  however,  a  corporation  author-  against  an  execution  issued  thereon, 

izes  the  creation  of  a  debt,  and  it  is  done  Ibid.  1 
VOL.  II.— 37 
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aged  by  such  directors  or  other  controlling  body  as  the  stock- 
holders may  designate,  and  he  has  no  ground  to  complain 
while  the  affairs  of  the  corporation  are  carried  forward  in 
good  faith  within  the  authority  conferred  by  the  charter. 
But  neither  the  directors  nor  the  majority  of  the  stockhold- 
ers can  do  as  they  please  with  the  property  represented  by 
the  shares.  They  must  not  act  fraudulently,  nor  exceed  the 
powers  conferred  upon  them  by  the  law  governing  the  cor- 
poration. A  court  of  equity  will  enjoin  on  behalf  of  the 
stockholders  any  improper  alienation  or  disposition  of  the 
property  for  other  than  corporate  purposes,  and  will  restrain 
the  commission  of  acts  which  are  contrary  to  law  and  tend 
to  the  destruction  of  the  franchises  as  well  as  the  improper 
management  of  the  business  of  the  corporation,  or  a  wrong- 
ful diversion  of  its  funds.  And  in  such  cases  equity  may 
grant  relief  at  the  suit  of  a  single  stockholder.^ 

A  court  of  equity  will,  at  the  instance  of  a  stockholder, 
control  a  corporation  and  restrain  it  from  doing  acts  even 
within  the  scope  of  corporate  authority,  if  such  acts  when 
done  will  amount  to  a  breach  of  the  trust  upon  which  the 
authority  has  been  conferred  ;  and  the  court  will,  after  such 
acts  have  been  done,  relieve  an  injured  stockholder  from 
loss,  if  in  the  meantime  no  superior  equity  has  intervened, 
nor  the  rights  of  innocent  third  parties  attached.  Where 
the  property  of  a  corporation  has  been  sold  under  execution, 


>  GifFord  v.  N,  J.  R.R.  Co.,  2  Stock-  quale  remedy  at  law.  Cunliff  v.  Man- 
ton,  171;  Pond  V.  Vt.  Valley  R.R.  Co.,  chaster,  etc.,  Co.,  2  Russ.  &  Mylne 
12  Blatchf.  280;  Grant  v.  Lewis  R.R.  Ch.  480,  n.;  Ware  v.  Grand  June. 
Co.,  L.  R.  8,  Eq.  526.  Courts  of  equity  Water  Co.,  2  Id.  470 ;  Bagshaw  v. 
have  jurisdiction  over  a  corporation,  at  Eastern  Counties  R.R.  Co.,  7  Hare, 
the  instance  of  one  or  more  of  its  mem-  1 14.  If  the  stockholder  be  a  resident 
bers,  to  inquire  into  and  enjoin  any  of  another  State  than  that  in  which  the 
proceedings  by  individuals  in  whatever  corporation  attempting  to  violate  its 
capacity  or  character  they  may  profess  charter  or  commit  a  breach  of  trust  or 
to.  act,  if  the  subject  of  complaint  is  an  duty  has  its  domicile,  he  may  file  his 
imputed  violation  of  a  coi-porate  fran-  bill  in  a  United  States  court.  Dodge 
chise,  or  the  denial  of  a  right  growing  v.- Woolsey,  18  How.  331. 
out  of  it,  for  which  there  is  not  an  ade- 
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and  no  steps  taken  by  the  corporate  authorities  to  redeem 
it  within  the  period  limited  by  law,  a  stockholder  may  inter- 
pose and  redeem  it  for  the  benefit  of  the  corporation,  and 
hold  it  liable  for  the  money  advanced  for  that  purpose  ;  and 
by  so  doing  he  becomes  the  equitable  assignee  of  the  certifi- 
cate of  sale,  and  is  subrogated  to  all  of  the  rights  of  the  origi- 
nal purchaser  at  the  sheriff's  sale.^  The  charter  of  a  bank 
provided  that  the  rate  of  discount  at  which  loans  might  be 
made  should  not  exceed  one-half  of  one  per  cent,  for  thirty 
days.  Upon  the  complaint  of  a  stockholder  that  the  presi- 
dent and  cashier  were  in  the  habit  of  purchasing,  from  note 
brokers  and  others,  large  quantities  of  promissory  notes 
at  rates  of  discount  greatly  exceeding  the  legal  rate,  an  in- 
junction was  granted  restraining  the  bank  from  discounting 
or  purchasing  notes  except  at  regular  meetings  of  the  board 
of  directors,  and  at  the  rate  provided  in  the  statute,  the  court 
holding  that  any  other  manner  of  discounting  paper,  or  any 
violation  of  the  rules  in  relation  to  the  rate  of  discount,  was 
a  violation  of  the  fundamental  articles  on  the  faith  of  which 
stockholders  had  invested  their  money  in  the  institution.* 
It  was  held  in  Connecticut  that  the  inhabitants  of  a  school 
district  had  no  right  to  use  the  school-house  for  religious 
meetings  and  Sunday-schools  against  the  objection  of  a  single 
tax-payer  of  the  district,  notwithstanding  all  of  the  other  tax- 
payers of  the  district  might  have  voted  to  allow  such  use, 
and  that  an  injunction  would  be  granted  restraining  such  use 
on  the  application  of  a  tax-payer  although  the  injury  to  the 
school-house  would  be  trifling.^ 

An  injunction  will  not  lie  to  prevent  the  directors  from 
merely  allowing  as  correct  a  fraudulent  account  against  the 
corporation  unless  it  appears  that  irreparable  injury  will 
thereby  result  to  the  plaintiff.^     As  a  rule,  a  stockholder 

'  Wright  V.  Oroville,  etc.,  Mining  Co.,  '  Scofield  v.  Eighth  School  District, 

40  Cal.  20.  27  Conn.  499. 

'  Manderson  v.   Commercial  Bank,  ■•  Rogers  v.  Lafayette  Agrl.  Works, 

28  Pa.  St.  379.  52  Ind.  296 ;   Samuel  v.  Holladay,   i 
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cannot  bring  a  suit  for  the  protection  of  the  corporate 
property,  unless  there  is  an  allegation  in  the  bill  that  the 
corporation  was  requested  to  act  in  the  matter  and  refused 
to  do  so.^  But  when  it  is  alleged  that  the  directors  are 
under  the  influence  of  the  defendant,  and  that  they  have 
abdicated  their  proper  functions  and  surrendered  the  control 
of  the  affairs  of  the  corporation  to  him,  it  is  unnecessary 
for  the  plaintiff  to  show  that  he  demanded  of  the  directors 
the  commencement  of  an  action  against  him.*  In  such 
case  an  excuse  is  given  for  the  bringing  of  the  suit  by  the 
stockholder  which  is  equivalent  to  a  refusal  of  the  directors 
on  request  to  bring  it.^  A  stockholder  may  bring  a  suit 
against  a  wrong-doer  whose  acts  operate  to  the  prejudice 
of  the  interests  of  the  stockholders,  such  as  diminishing 
their  dividends  and  lessening  the  value  of  their  shares,  when 
an  application  has  been  made  to  the  directors  to  bring  the 


Woolw.  400.  A  stockholder  may  file  a 
bill  in  equity  to  restrain  the  officers  of 
the  corporation  from  the  commission 
of  an  unauthorized  act  which  will  not 
only  constitute  a  forfeiture  of  its  charter, 
but  also  subject  the  corporation  to 
heavy  fines  and  penalties.  Bliss  v.  An- 
derson, 31  Ala.  612. 

'Ware  v,  Bazemore,  58  Ga.  316; 
Wilkie  V.  Rochester,  etc.,  R.R.  Co.,  12 
Hun,  242;  Doud  v.  Wisconsin,  etc., 
R.R.  Co.,  65  Wis.  108. 

'^  Rogers  v.  Lafayette  Agrl.  Works, 
supra;  Osborn  v.  Bank  of  U.  S.,  9 
Wheat.  738.  The  principle  that  a 
stockholder  cannot  maintain  a  bill  in 
equity  against  a  wrong-doer  to  prevent 
an  injury  to  the  corporation  unless  it 
be  made  affirmatively  to  appear  that 
the  corporation  has  refused  to  take 
measures  to  protect  itself,  does  not  ex- 
tend to  a  bill  which  is  in  good  faith 
filed  by  a  creditor  of  the  corporation. 
Lothrop  V.  Stedman,  42  Conn.  583. 

'Robinson  v.    Smith,  3  Paige  Ch. 


222  ;  Cunningham  v.  Pell,  5  Id.  607  ; 
Hodges  V.  New  England  Screw  Co.,  i 
R.  I.  312  ;  March  v.  Eastei^n  R.R.  Co., 
40  N.  H.  548;  Dodge  v.  Woolsey,  18 
How.  341 ;  Peabody  v.  Flint,  6  Allen, 
52 ;  Gray  v.  Lewis,  L.  R.  8,  Eq.  526. 
In  a  suit  in  equity  brought  by  a  stock- 
holder against  the  directors  or  officers 
of  a  corporation,  so  far  as  the  bill  sets 
out  acts  ultra  vires  in  issuing  stock 
and  breeches  of  trust  which  are  frauds 
on  the  stockholders  and  beyond  the 
power  of  the  corporation  or  its  directors 
to  affirm,  sanction,  or  make  good,  the 
reason  of  the  rule  for  an  application  to 
the  corporation  or  its  board  of  directors 
to  bring  a  suit,  does  not  exist.  Heath 
V.  Erie  R.R.  Co.,  8  Blatchf.  347.  When 
a  corporation  has  been  injured  by  a 
tort  or  a  breach  of  contract,  or  has  any 
right  of  action,  legal  or  equitable, 
against  a  third  person,  an  individual 
stockholder  cannot  prosecute  because 
the  corporation  fails  or  refuses  to  do  so. 
Samuel  v.  Holladay,  supra. 
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suit  and  they  have  refused.'  But  an  individual  stockholder 
cannot  maintain  an  action  at  law  against  the  directors  for 
damages  sustained  by  reason  of  their  negligence.  His 
remedy  must  be  in  a  form  to  protect  the  interests  of  the 
corporation  as  trustee  for  all  of  its  stockholders  and 
creditors.^ 

§  320.  Suit  by  and  against  a  stockholder  individually. — The 
legal  entity  of  a  corporation  is  not  affected  by  the  fact  that 
one  of  its  debtors  is  also  a  stockholder,  director,  or  corporate 
officer,  and  it  may,  in  its  corporate  capacity,  sue  him  as  an 
individual  or  natural  person.^  So  the  case  of  an  incorporated 
company  is  wholly  dissimilar  from  that  of  an  ordinary 
copartnership  or  joint  stock  association  as  to  the  right  of 
individual  members  to  institute  suits  against  the  company. 
An  individual  member  of  a  corporation  is  distinct  from 
the  artificial  body  endowed  with  corporate  powers.  If  he  is 
a  creditor  of  the  corporation,  he  may  maintain  a  suit  against 
it,  and,  if  the  suit  is  carried  to  judgment  in  his  favor,  his 
lien  will  not  be  postponed  for  the  benefit  of  a  subsequent 
attaching  creditor.*  When  the  directors  have  misapplied  a 
portion  of  the  corporate  funds  to  which  a  stockholder  has 
a  distinct  right,  as,  for  instance,  a  dividend,  he  may  in  an 
action  recover  the  amount  misapplied  ;  and  if  such  misap- 
plication has  not  been  effected,  but  is  threatened,  he  may 
file  a  bill  in  equity  for  an  injunction.^  Where  the  board  of 
directors,  in  issuing  new  stock  to  the  shareholders  generally, 


1  Memphis  v.  Dean,  8  Wall.  64.  for  labor  and  materials  the  same   as 

■^  Craig  V.  Gregg,  83  Pa.  St.  19.     See  with   a   stranger,   in   which   case  the 

McAleer    v.   McMurray,    58    Pa.    St.  member  of    the    committee    so    con- 

126.  tracted  with  should   bring  an   action 

'  Wausau  Boom  Co.  v.  Plummer,  35  against   the   society,   and    not   in    the 

Wis.  274.  joint  names  of  himself  and  the  other 

*  Waring  V.  Catawba  Co.,  2  Bay  S.C.  committeemen.      Rogers     v.     Danby 

109 ;  Brinham  v.  Wellsburg  Coal  Co.,  Universalist  Soc,  19  Vt.  187  ;  Geer  v. 

47  Pa.  St.  43  ;   Peirce  v.  Partridge,  3  School  Dist.  of  Richmond,  6  Id.  76 ; 

Mete.  44;  Westcott  v.  Fargo,  6  Lan-  Sawyer  v.  Meth.  Ep.  Soc.  in  Royalton, 

sing,  319.     A  building  committee  may  l8  Id.  405. 

contract  with  one  of  its  own  members  '  Samuel  v.  Holladay,  Woolw.  400. 
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refuse  to  issue  to  a  particular  shareholder  his  due  propor- 
tion, the  injury  is  peculiar  and  personal  to  him,  and  he  may 
compel  by  a  suit  in  equity  against  the  corporation  the  issue 
of  his  share  of  stock  to  him,  at  least  as  long  as  there  is 
sufficient  stock  remaining  undisposed  of,  though  he  might 
probably  have  maintained  an  action  at  law  against  the  cor- 
poration for  damages.  Notwithstanding  there  may  be 
other  shareholders  in  a  like  situation  with  him,  their  right 
and  his  is  several,  and  he  cannot  represent  them.^  A  stock- 
holder will  not  be  entitled  to  an  injunction  merely  because 
the  act  of  the  corporation  will  be  injurious  to  him  in  an- 
other character,  when  such  act  will  be  in  furtherance  of  the 
objects  of  the  incorporation,  and  for  the  benefit  of  all  of  the 
stockholders  as  such.*  If  a  stockholder  intends  to  treat  an 
act  of  the  corporation,  or  of  its  officers  or  agents,  as  illegal, 
he  must  insist  upon  his  objections  before  the  act  is  com- 
mitted. He  cannot  stand  by  and  see  it  done,  and  then 
hold  the  corporation  responsible.  Where  at  a  meeting 
of  the  board  of  directors  of  a  corporation  for  the  pur- 
poses of  pecuniary  profit  an  act  is  ordered  to  be  done  with- 
out objection  being  made,  either  then  or  subsequently,  by 
any  director  or  stockholder,  and  the  act  is  afterward  per- 
formed, its  legality  cannot  be  questioned  in  a  suit  in  equity, 
on  the  ground  of  irregularity.^  Although  it  is  not  compe- 
tent for  a  legislature  to  authorize  a  corporation  to  embark 
in  new  enterprises  beyond  the  scope  and  outside  of  the  ob- 
jects contemplated  by  its  charter  at  the  time  complainants 
became  members  by  subscribing  to  the  stock,  and  thus  to 
change  the  charter  and  the  risks  and  prospects  of  the  stock- 


'  Dousman  v.  Wisconsin,  etc.,  Co.,  40  corporation  of  his  mistake  until  after  it 
Wis.  418.  When  a  person  deliberately  has  organized  and  contracted  for  work 
subscribes  for  a  certain  number  of  to  be  done  on  the  faith  that  the  sub- 
shares  in  a  corporation,  and  alleges  scription  was  correct.  Diman  v.  Provi- 
that  he  intended  to  subscribe  for  a  less  dence,  etc.,  R.R.  Co.,  5  R.  I.  130. 
number,  a  court  of  equity  will  not  re-  !  Baltimore,  etc.,  R.R.  Co.  v.  Wheel- 
lieve  him  on  the  ground  of  mistake,  ing,  13  Gratt.  40. 
especially  if  he  neglects  to  notify  the  'Samuel  v.  Holladay,  supra. 
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holders  without  the  consent  of  all  of  them,  yet  before  a 
stockholder  can  be  entitled  to  a  remedy  by  injunction 
against  such  departure  from  the  original  objects  of  the  in- 
corporation, he  must  have  shown  himself  prompt  and  vigi- 
lant in  the  assertion  of  his  rights.^  When  a  person  is  dam- 
aged by  the  enforcement  of  an  unlawful  ordinance,  his 
remedy  is  an  action  for  damages  on  each  repetition  of  the 
enforcement,  not  by  the  interposition  of  a  court  of  equity 
by  injunction.^  A  bill  in  equity  to  enforce  the  perform- 
ance of  public  duties  by  a  corporation  cannot  be  maintained 
by  a  private  party  in  the  absence  of  authority  and  of  special 
injury  to  him  or  to  his  property,  that  is,  an  injury  to  him 
individually  as  contradistinguished  from  injury  to  him  in 
common  with  the  whole  public."'' 

The  filing  of  a  bill  in  equity  after  the  institution  of  an 
action  by  another  creditor  of  the  corporation  against  the 
directors  and  stockholders  who  are  personally  liable,  al- 
though it  purports  to  be  for  the  benefit  of  all  creditors  who 
may  elect  to  become  parties,  will  not  defeat  a  recovery 
against  the  corporation,  or  affect  the  right  to  levy  on  the 
stockholders  who  are  by  statute  made  chargeable  in  an 
action  at  law.*  An  adjudication  in  bankruptcy  against  a 
corporation  will  excuse  a  compliance  with  a  condition  which 
requires  suit  to  be  brought  against  the  corporation  within 
a  year  after  the  maturity  of  the  debt,  judgment  to  be  re- 
covered, and  an  execution  to  be  issued  thereon  and  returned 
unsatisfied  before  bringing  an  action  to  charge  an  individ- 
ual stockholder.  The  object  of  the  condition  is  to  compel 
the  creditor  to  exhaust  the  assets  of  the  corporation  before 


1  Chapman  v.  Mad  River,  etc.,  R.R.  erred  in  its  action  either  on  the  merits, 

Co.,  6  Ohio  St.  119.    See  Sparhawk  or  by  acting  without  having  jurisdiction. 

V,  Union,  etc.,   R.R.  Co,,  54  Pa.  St.  Fisher  v.  Board  of  Trade  of  Chicago, 

401.  80  111.  85, 

'  Cohen  v.  Commissioners^  77  N.  C.  '  Buck  Mt.  Coal  Co.  v.  Lehigh,  etc., 

2.    If  an  association  expel  a  member,  Co.,  50  Pa.  St.  91. 

a  court  of  equity  cannot  restore  him  to  *  Johnson  v.  Sommerville  D.  &  B. 

his  position  even  if  the  association  has  Co.,  15  Gray,  216. 
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seeking  to  enforce  the  liability  of  the  stockholder.  When 
the  declaration  shows  that  this  has  been  done,  and  that  a 
literal  performance  of  the  condition  would  be  vain  and  fruit- 
less, such  performance  is  excused.^ 

§  321.  Suit  by  minority  of  shareholders. — When  the  majority 
attempt  to  benefit  themselves  at  the  expense  of  the  minority 
by  dealing  with  something  which  is  the  property  of  the  whole 
corporation,  the  court  may  interfere  to  protect  the  minority. 
In  such  a  case  the  bill  is  rightly  filed  by  one  shareholder  on 
behalf  of  the  others  against  the  corporation.*  If  a  corpora- 
tion is  about  to  exceed  its  powers  by  applying  its  property 
to  objects  beyond  the  authority  of  its  charter,  a  court  of 
equity  will  grant  relief  to  a  minority  of  its  stockholders  who 
dissent  from  such  use  of  its  funds.^  Nothing,  however,  con- 
nected with  internal  disputes  between  the  shareholders  can 
be  made  the  subject  of  a  bill  by  some  one  shareholder  in 
behalf  of  himself  and  others  unless  there  be  something 
illegal,  oppressive,  or  fraudulent, — something  ultra  vires 
on  the  part  of  the  corporation  qua  corporation,  or  on  the 
part  of  the  majority  of  the  members,  so  that  they  are  not 
fit  persons  to  determine  it* 

A  court  of  law  will  interpose  to  control  the  proceedings 
of  ecclesiastical  bodies  when  a  right  of  property  is  involved, 
but  in  no  other  instances.  It  will  inquire  into  the  regularity 
of  the  election  of  the  trustees  of  a  religious  corporation  to 


•  Flash  V.  Conn.,  109  U.  S.  371.  Ch.  D.  13.  Where  an  individual  stock- 

'  Menir  v.Hooper's  Telegraph  Works,  holder  has  money  of  the  corporation  in 

L.  R.  9,  Ch.  350.    A  shareholder  may  his  hands  accruing  from  a  sale  of  cor- 

file  a  bill  in  behalf  of  himself  and  all  porate  property,   another  shareholder 

other  shareholders  to  annul  the  forfeit-  cannot  recover  his  proportion  of  it  in  an 

ure  of  his  shares.    Sweeny  v.  Smith,  L.  action  for  money  had  and  received,  un- 

R.  7,  Eq.  324.  less  the  corporation  as   such  has  a»- 

2  Hartford,  etc.,  R.R.  Co.  v.  Cros-  sented  to  the  sale  of  its  property  and  to 

well,   5  Hill,  383 ;   Scofield  v.  Eighth  a  distribution  of  the  proceeds  of  such 

School  District,  27  Conn.  499;  Pratt  v.  sale  among  the  holders  of  the  shares. 

Pratt,  Reed  &  Co.,  33  Id.  446.  Hodson  v.  Copeland,  16  Me.  314. 

*Macdougall  v.  Gardiner,  L.  R.  i. 
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whom  the  corporate  property  is  committed,  and  will  deter- 
mine the  qualifications  of  those  who  are  allowed  to  vote  at 
such  an  election.  It  will  also,  when  the  right  to  property 
is  in  issue,  institute  an  inquiry  into  the  doctrines  and  opin- 
ions of  a  religious  society  as  facts  upon  which  the  ownership 
of  property  may  depend.  But  with  respect  to  spiritual  mat- 
ters, and  the  administration  of  the  spiritual  and  temporal 
affairs  of  the  church,  ecclesiastical  courts  and  governing 
bodies  of  the  religious  society  have  exclusive  jurisdiction, 
and  their  decisions  are  final.^ 

§  322.  Suit  by  stockholders  against  directors  and  officers. 
— It  is  not  the  province  of  a  court  to  superintend  the  cur- 
rent business  of  corporations  with  a  view  to  measure  the 
degree  of  industry  or  skill  exercised  by  the  directors,  offi- 
cers, and  agents,  and  the  court  will  not  interfere  to  review 
or  correct  their  proceedings,  although  under  their  manage- 
ment the  business  has  been  unprofitable.  But  their  decis- 
ions and  proceedings  when  interested  are  always  open  to 
examination,  and  it  is  incumbent  on  them  to  show  that  the 
utmost  good  faith  has  characterized  their  conduct.  Such 
acts,  however,  even  if  voidable,  are  not  absolutely  void,  and 
whoever  seeks  to  avoid  them  by  suit  must  show  that  he  has 
been  thereby  injured.*     It  is  error  to  decree  the  repayment 


'  Livingston  V.  Rector,  etc.,  of  Trinity  See  Robinson  v.  Smith,  3  Paige  Ch. 

Church,   45    N.   J.    (16   Vroom)    230.  222  ;  Scott  v.  Eagle  Ins.  Co.,  7  Id.  198. 

The  trustees  of  a  Methodist  Episco-  Pratt  v.  Pratt,  Reed  &  Co.,  33  Conn, 

pal     church     cannot     lawfully    close  446.     While  directors  are  personally 

the  church   edifice    against    the   duly  responsible  to  the  stockholders  for  any 

appointed  preacher,  because  their  ac-  losses  resulting  from  fraud,  embezzle- 

tion  is  in  accordance  with  the  expressed  ment,  wilful  misconduct,  or  breach  of 

wishes  and  determination  of  a  majority  trust  committed  in  their  own  behalf 

of  the  members,  and  in  their  opinion  and  for  gross  inattention  and    negli^ 

the  welfare  of  the  church  demands  that  gence,  by  which  fraud  or  misconduct 

he  should  not  be  its  pastor.     Whitecar  has  been  perpetrated  by  agents,  offi- 

V.  Michenor,  37  N.  J.  Eq.  6 ;  People  v.  cers,  or  co-directors,  yet  they  are  not 

Steele,  2  Barb.  397,  413.     See  Brunen-  liable  for  mistakes  of  judgment,  thpugh 

meyer  v.  Burke,  32  111.  183 ;  Com.  v.  so  gross  as  to  appear  absurd  and  ridic- 

Comish,  13  Pa.  St.  288,  290.  ulous,  provided  such  exercise  of  judg- 

'  Hedges  v.  Parquett,  3  Oregon,  77.  ment  is  honest  and  fairly  within  the 
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of  his  salary  by  a  corporate  officer  duly  appointed.  If  in 
the  management  of  the  business  of  the  office  the  by-laws 
and  regulations  of  the  corporation  are  disregarded  and  loss 
sustained  on  this  account,  the  loss  should  constitute  the 
measure  of  relief.^  If  the  managers  of  a  corporation  are 
about  to  engage  in  an  enterprise  not  contemplated  by  the 
charter,  or  to  apply  the  corporate  funds  or  credit  to  any 
other  than  the  purposes  therein  specified,  a  court  of  equity 
will  interfere  by  injunction  at  the  instance  of  the  stock- 
holders. So  equity  has  jurisdiction  to  interpose  by  injunc- 
tion when  public  officers  are  proceeding  illegally  to  impair 
the  rights  or  injure  the  property  of  individuals  or  corpora- 
tions, or  when  it  is  necessary  in  order  to  prevent  a  multi- 
plicity of  suits.*  An  impropei:  investment  of  the  funds  of 
a  savings  bank  by  its  trustees  would  not  justify  a  court  in 
continuing  an  injunction  restraining  its  president  from  dis- 
charging the  duties  of  his  office,  unless  some  further  mis- 
use of  the  corporate  funds  or  some  other  act  were  threat- 
ened in  violation  of  the  plaintiffs'  rights.  But  if  the  con- 
tinued exercise  of  authority  by  an  officer  appeared  to  en- 
danger the  corporate  interests,  and  a  proper  suit  to  prevent 
it  was  not  brought  by  the  corporation,  it  would  have  to  be 
done  by  those  whose  interests  were  endangered.* 

The  cases  in  which  the  jurisdiction  of  the  court  is  recog- 
nized are  those  in  which  proceedings  are  instituted  in  be- 


scopeof  the  powers  and  discretion  con-  them  or  any  of  them,  or  any  of  their 

fided  to  the  managing  body.    Spering's  heirs,  executors,  or  administrators,  any 

Appeal,  71  Pa.  St.  I.  covenant,  condition,  or  agreement  to  the 

'  Neall  V.  Hill,  16  Cal.  145.    Where  contrary  notwithstanding,  it  was  held 

a  bank  charter  provided  that  in  case  that  an  action  against  one  of  the  direct- 

the  total  amount  of  debts  wl^iph  the  ors  on  a  debt  of  the  bank  under  the 

bank  at  any  time  owed  exceeded  three  provision  did  not  abate  by  reason  of 

times  the  amount  of  stock  paid  in,  the  the  expiration   of  the  charter  of  the 

(lirectors  under  whose  administration  hank  ^eniente  lite.    Moultrie  v.  Smi- 

it  happened,  should  be  liable  for  the  Iey,i6Ga.289,  Benning,  J.,  dissenting, 
same  in  their  individual  and  private        "  Smith  v.  Bangs,  1 5  HI.  399 ;  Sears 

capacities,  and  that  an  action  of  debt  v.  Hotchkiss,  25  Conn.  171. 
might  in  such  case  be  brought  against        '  People  v.  Conklin,  5  Hun,  452. 
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half  of  Stockholders  against  the  officers  of  the  corporation 
for  fraudulent  misapplication  of  funds  or  breach  of  trust  in 
the  discharge  of  official  duties ;  the  doctrine  seeming  to  be 
that  courts  of  equity,  aside  from  statutory  proceedings,  do 
not  exercise  jurisdiction  over  a  corporation  as  over  a  part- 
nership to  dissolve  it  and  distribute  its  assets,  but  that  they 
will  afford  stockholders  relief  from  the  malfeasance  of  those 
intrusted  with  the  management  of  the  corporate  business.^ 
Stockholders  are  entitled  to  an  injunction  to  restrain  the 
officers  of  the  corporation  from  the  continued  commission 
of  acts  alleged  to  be  contrary  to  law  and  endangering  the 
existence  of  the  charter,  notwithstanding  upon  the  affida- 
vits exhibited  on  both  sides  the  truth  of  the  charges  is  left 
in  doubt.  While  the  awarding  of  an  injunction  under  such 
circumstances  can  do  no  harm,  it  affords  the  stockholders 
a  proper  measure  of  protection.^  A  bill  cannot  be  main- 
tained by  the  stockholders  of  a  corporation  against  its  offi- 
cers for  conduct  prejudicial  to  it,  to  which  the  corporation  is 
not  made  a  party,  if  no  reason  is  given  why  the  relief  sought 
cannot   be  had  through  the  corporation  or  in  its  name.^ 

'  Cunningham  v.  Pell,  5  Paige  Ch.  liard,  34  N.  J.  Eq.  341;  Brinkerhoff  v. 
607  ;  French  v.  Gifford,  30  Iowa,  148.  Bostwick,  supra.  The  officers  of  a 
Directors  are  liable  in  equity  for  any  corporation  appointed  an  agent  to  pur- 
wilful  breach  of  their  trust,  or  misap-  chase  for  the  benefit  of  all  of  the  share- 
plication  of  the  funds,  or  inattention  to  holders  certain  stock  in  the  corporation 
their  official  duties,  whereby  the  corpo-  which  was  about  to  be  sold  ;  but  after 
rate  property  is  wasted.  Citizens' Loan  the  purchase  of  the  stock,  they  had  a 
Assoc.  V.  Lyon,  29  N.  J.  Eq.  no;  Citi-  portion  of  it  transferred  to  themselves, 
zens'  Building  Assoc,  v.  Coriell,  34  Id.  It  was  held  that  the  ownership  of  the 
383 ;  Ackerman  v.  Halsey,  37  Id.  356 ;  stock  became  vested  in  the  officers  by 
Robinson  v.  Smith,  3  Paige  Ch.  222 ;  their  purchase,  but  that  a  shareholder 
Brinkerhoff  v.  Bostwick,  88  N.  Y.  52  ;  was  entitled  to  recover  damages  from 
Trustees  v.  Bosseiux,  3  Fed.  817.  The  them  for  the  injury  sustained  by  him, 
liability  is  to  the  corporation  in  the  the  amount  of  which  was  to  be  esti- 
first  instance ;  but  if  it  refuses  to  act,  a  mated  according  to  the  number  of 
person  aggrieved  may  bring  the  suit,  shares  owned  by  him  in  the  corpora- 
If  the  corporation  be  insolvent,  and  its  tion.  Kimmel  v.Stoner,  18  Pa.  St.  155. 
affairs  are  in  the  hands  of  a  receiver,  he  '  Manderson  v.  Commercial  Bank, 
may  maintain  the  litigation.     If  he  re-  28  Pa.  St.  379. 

fuses,  or  is  himself  involved,  a  person  '  Black  v.  Huggins,  2  Tenn.  Ch.  780. 

aggrieved  may  sue.     Chester  v.  Hal-  There  is  no  legal  privity  between  the 
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"  The  relief  asked  is  on  behalf  of  the  corporation,  not  the 
individual  shareholder,  and  if  it  be  granted,  the  complain- 
ant derives  only  an  incidental  benefit  from  it.  It  would 
be  wrong,  in  case  the  shareholder  were  successful,  to  allow 
the  corporation  to  renew  the  litigation  in  another  suit  in- 
volving precisely  the  same  subject-matter.  To  avoid  such  a 
result,  a  court  of  equity  will  not  take  cognizance  of  a  bill 
brought  to  settle  a  question  in  which  the  corporation  is  the 
essential  party  in  interest,  unless  it  is  made  a  party  to  the 
litigation."^  If  a  corporation  refuses  to  call  its  officers  to 
account  for  wilfully  abusing  their  trust,  the  stockholders 
may  file  a  bill  making  the  corporation  a  party  defendant. 
But  equity  regards  diligence  as  one  of  its  important  ele- 
ments, and,  therefore,  unreasonable  delay  to  prosecute  an 
existing  claim,  is  a  bar  to  relief,  especially  when  the  parties 
cannot  be  restored  to  their  original  position,  and  injustice 
might  be  done.** 

A  person  who  is  not  a  stockholder  cannot  be  joined  as  a 
plaintiff  in  a  bill  in  equity  against  the  directors  or  officers 
of  a  corporation  with  stockholders,  and  his  want  of  interest 
will  be  a  good  ground  of  demurrer  to  the  whole  bill.  One 
who  has  no  shares  standing  in  his  name  on  the  books  of 


holders  of  shares  in  their  individual  ca-  power  of  the  corporation  in  its  corpo- 
pacity  on  the  one  hand  and  the  direct-  rate  capacity  to  obtain  redress  for  inju- 
ors  of  the  corporation  on  the  other,  ries  done  to  the  common  property  by 
The  corporation  has  a  separate  exist-  the  recovery  of  damages.  Smith  v. 
ence  as  a  distinct  person  in  whom  the  Hurd,  12  Mete.  371. 
whole  stock  and  property  are  vested,  '  Davenport  v.  Dows,  i8  Wall.  626, 
and  to  whom  agents  are  responsible  per  Davis,  J.  See  Atwool  v.  Merry- 
for  contracts  made  in  reference  to  the  weather,  L.  R.  5,  Eq.  464,  n. 
capital,  and  for  torts  and  injuries  dimin-  ^  Peabody  v.  Flint,  6  Allen,  52. 
ishing  or  impairing  it.  An  individual  Where  the  place  of  a  trustee  was  de- 
holder  of  shares  cannot  maintain  an  clared  vacant  by  the  board,  and  more 
action  against  the  directors  for  negli-  than  ten  years  thereafter  he  sought  to 
gence  and  malfeasance  in  office,  even  restrain  such  action  by  injunction,  his 
though  in  consequence  the  whole  cap-  prayer  was  denied  because  of  laches, 
ital  of  the  corporation  has  been  wasted  Van  Ranst  v.  N.  Y.  College  of  V.  Sur- 
and  the  shares  rendered  valueless.  The  geons,  4  Hun,  620. 
remedy  of  the  stockholders  is  in  the 
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the  corporation  is  not  a  stockholder,  notwithstanding  he 
holds  certificates  of  stock  issued  to  other  persons  by  the 
corporation  with  powers  of  attorney  authorizing  the  trans- 
fer of  such  shares  to  him  executed  by  those  in  whose  name 
the  shares  are  registered,  and  the  corporation  has  wrong- 
fully refused  on  demand  to  allow  such  transfer  to  be  made 
to  him.'^  Where  the  statute  provided  that  no  company 
formed  to  navigate  the  lakes  and  rivers  of  the  State  should 
combine  with  any  other  company  formed  under  the  act,  for 
any  purpose,  it  was  held  that  the  object  of  the  legislature 
in  using  the  word  "combine"  was  to  prevent  coalitions, 
unions,  mutual  agreements,  or  blendings  of  the  companies 
organized  and  incorporated  under  the  act ;  and  two  or  more 
rival  steamboat  companies  having  mutually  agreed  to  oper- 
ate their  respective  lines  for  their  joint  benefit,  the  landings 
to  be  jointly  used,  and  the  expenses  attending  them  to  be 
equally  borne,  with  an  equal  division  of  the  receipts,  an  in- 
junction was  granted  restraining  them  from  doing  anything 
in  relation  to  or  under  the  agreement.  Such  suit  may  be 
brought  by  a  stockholder  of  one  of  the  companies  who  sues 
on  behalf  of  himself  and  such  other  stockholders  as  shall 
elect  to  join  in  the  action,  the  corporations  who  are  parties 
to  the  agreement  being  before  the  court.^ 

If  the  governing  body  of  a  corporation  is  so  divided  that 
it  cannot  act  in  harmony,  it  is  in  the  power  of  the  court  to 
interfere  by  injunction,  and  to  select  a  receiver  until  a  meet- 
ing of  the  stockholders  can  be  held  and  a  new  governing 
body  be  appointed.^ 

§  323.  Bill  in  equity  against  corporation  by  third  persons. — 
Although  an  injunction  will  not  issue  to  prevent  a  trespass 
simply  as  such,  yet  equity  will  restrain  corporations  from  a 
gross  abuse  of  their  powers  to  the  injury  of  individuals.*    It 

'  Heath  v.  Erie  R.R.  Co.,  8  Blatchf.  "  Featherstone  v.  Cooke,  L.  R.  16, 

347.  Eq.  298. 

"  Watson  V.  Harlem,  etc.,  Nav.  Co.,  *  Frederick  v.  Groshon,  30  Md.  436. 

52  How.  Pr.  348.  A  stockholder  has  such  an  interest  in  a 
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was  charged  in  a  suit  against  a  corporation  and  admitted  by 
the  answer  that  the  defendant  applied  to  the  legislature  for 
an  act  of  incorporation,  and  that  while  the  matter  was  pend- 
ing the  complainants  opposed  its  passage  on  the  ground 
that  the  business  contemplated  by  the  proposed  corporation 
would  injure  the  complainants  ;  that  in  order  to  satisfy  them 
the  defendant  agreed  to  and  did  insert  in  the  charter  a  pro- 
viso that  the  company  about  to  be  incorporated  should  not 
injure  the  complainants  in  the  manner  specified  ;  whereupon 
the  latter  withdrew  their  opposition  to  the  act.  An  injunc- 
tion was  granted  restraining  the  defendant  from  inflicting 
upon  the  complainants  the  apprehended  injury.^  The  plain- 
tiJBF  entered  into  a  contract  with  a  railroad  company  to 
build  its  road,  and  to  receive  as  compensation  therefor 
United  States  government  bonds  and  stock  and  bonds  of 
the  company.  After  the  plaintiff  had  made  arrangements 
in  good  faith  to  carry  out  his  contract,  and  had  spent  a  large 
sum  of  money  on  the  road,  the  company  gave  notice  that  it 
would  ignore  the  contract,  and  other  parties  were  employed 
to  do  the  work.  To  secure  its  bonds,  which  were  to  be  de- 
livered to  the  new  contractors  for  their  services,  the  company 
executed  two  mortgages  on  the  road,  its  appurtenances  and 
lands.  In  a  suit  for  an  injunction  restraining  the  company 
from  issuing  bonds  under  the  mortgages,  and  praying  that 
the  defendant  might  be  decreed  to  perform  specifically  its 
covenants  in  the  contract,  it  was  held  that  if  on  the  case 
made  by  the  bill  the  court  ought  to  entertain  it,  it  should 
grant  the  injunction,  otherwise,  before  the  hearing  on  the 
merits,  the  defendant  would  render  itself  incapable  of  exe- 
cuting the  contract  specifically.*  The  defendant,  a  corpora- 
suit  by  or  against  the  corporation  as  to  ity  or  affinity  to  either  of  the  parties.'' 
bring  him  within  a  statute  which  pro-  Place  v.  Butternuts  Manf.  Co.,  28  Barb, 
vides  that  "  no  judge  of  any  court  shall  503,  Balcom,  J.,  dissenting, 
sit  as  such  in  any  cause  to  which  he  is  '  Holsman  v.  Boiling  Spring,  etc., 
a  party  or  in  which  he  is  interested,  or  Co.,  14  N.  J.  Eq.  335. 
in  which  he  would  be  excluded  from  '  Ross  v.  Union  Pacific  R.R.  Co., 
being  a  juror  by  reason  of  consangfuin-    Woolw.  26.    A  contract  for  the  mak- 


§  ^2^  AND    LIABILITY   TO    BE    SUED.  59I 

t 

tion  owning  certain  patents  for  a  button-hole  raachiriie,  con- 
tracted with  the  complainant  corporation  to  give  it  the  exr 
elusive  sale  of  the  machines  in  certain  specified  territory,  and 
to  furnish  the  complainant  with  machines  as  called  for  to 
the  full  capacity  of  the  defendant's  factory.  The  agreement 
provided  that  if  the  complainant  should  fail  to  carry  out  the 
contract  on  its  part,  the  forfeiture  of  the  agency  should  be 
considered  the  only  penalty  for  such  failure.  It  was  alleged 
that  after  the  complainant  had  bought  and  paid  for  a  large 
number  of  the  machines,  and  had  made  a  market  for  them, 
the  defendant  refused  to  deliver  any  more  machines,  and 
was  taking  measures  to  dissolve  for  the  purpose  of  avoiding 
the  contract,  and  to  that  intent  had  assigned  the  patents 
to  a  trustee  for  another  association.  Although  the  court 
could  not  decree  a  specific  performance,  an  injunction  was 
granted  restraining  the  trustee  from  transferring  the  patents, 
and  forbidding  the  dissolution  of  the  defendant,  or  the 
manufacture  and  sale  of  machines  excepting  in  conformity 
with  the  contract.'   A  railroad  company  served  a  landowner 


ing  of  a  railroad  will  not  be  specifically  remedy  at  law.   Ibid.   Equity  will  never 

enforced.   Nor  one  for  the  construction  undertake  to  enforce  specific  perform- 

of  a  building  unless  :  1st,  the  building  ance  of  a  contract  by  a  corporation 

was  to  be  erected  upon  the  land  of  the  when  the  incapacity  of  the  defendant 

person  who  agreed  to  do  it ;  2d,  where  to  fulfil  the  contract  would  render  the 

the  consideration  for  the  agreement  decree  a  vain  or  imperfect  act.    There 

was  the  sale  or  conveyance  of  the  land  would  be  such  incapacity,  if  there  were 

on  which  the  building  was  to  be  erected,  good  reason  to  apprehend  that  the  com- 

and  the  plaintiff  had  already  executed  pany  had  lost  its  corporate  existence, 

the  contract  on  his  part  by  a  convey-  Nor  will  specific  performance  be  en- 

ance ;  or  3d,  where  the  building  was  in  forced  if  the  directors  and  officers  of  the 

some  way  essential  to  the  use  or  con-  corporation,  who  sRould  act  in  the  mat- 

tributory  to  the  value  of  adjoining  land  ter,  would  be  liable  to  severe  and  igno- 

belonging  to  the  plaintiff.   In  any  case,  minions  punishment  under  the  statute 

specific  performance  will  be  decreed  for  so  doing.    Danforth  v.  Phila.,  etc., 

only  when  the  court  can  dispose  of  the  R.R.  Co.,  30  N.  J.  Eq.  12. 

matter  by  an  order  capable  of  being  en-  '  Singer  Co.  v.  Union  Co,,  i  Holmes 

forced  at  once.    The  court  will  not  de-  253.    A  corporation  may  be  enjoined 

cree  a  party  to  perform  a  continuous  from  removing  the  corporate  property 

duty  extending  over  a  number  of  years,  beyond  the  jurisdiction  of  the  court, 

but  will  leave  the  opposite  party  to  his  Mathews  v.  Trustees,  7  Phila.  270. 
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with  a  notice  to  treat  for  the  purchase  of  a  portion  of  his 
land.  In  his  reply  he  stated  the  title  under  which  he  held 
and  the  prices  of  the  land.  To  this  the  company  answered 
through  its  solicitor :  "  The  company  will  pay  the  amount 
claimed."  It  was  held  that  the  company  would  be  com- 
pelled to  specifically  perform  the  agreement.^  As  a  railroad 
company  has  wide  powers  in  derogation  of  individual  rights, 
it  is  bound  to  exercise  them  with  moderation  and  discretion, 
and  with  a  reasonable  regard  to  the  rights  of  other  persons. 
A  company  which  was  excavating  on  its  own  land  in  such 
a  careless  way  as  to  threaten  serious  injury  to  other  property, 
was  restrained  by  injunction  until  a  surveyor  appointed  by 
the  court  reported  the  injury  done,  and  also  what  measures 
ought  to  be  adopted  to  secure  the  adjoining  premises.* 


'  Inge  V.  Birmingham,  etc.,  R.R.  Co., 
23  Eng.  L.  &  Eq.  601. 

2  Biscoe  V.  Gt.  Eastern  R.R.  Co.,  L. 
R.  16,  Eq.  636.  See  Big  Mt.  Improve- 
ment Co.'s  Appeal,  54  Pa.  St.  361. 
The  remedy  by  injunction  extends  to 
all  acts  contrary  to  law  and  prejudicial 
to  the  interests  of  the  community  for 
■which  there  is  no  adequate  redress  at 
law.  When  two  bodies  claim  to  be 
regularly  organized,  as  the  common 
council  of  a  city,  and  each  is  proceed- 
ing to  act  as  such  to  the  detriment  of 
the  public  interests,  either  of  them  has 
the  right  to  demand  that  it  and  the  in- 
terests of  the  public  committed  to  it 
shall  be  protected  against  the  ursupa- 
tion  of  the  other.  On  the  division  of 
a  body  that  ought  to  be  a  unit,  the  test 
as  to  which  one  represents  the  legiti- 
mate succession  is,  which  has  main- 
tained the  regular  forms  of  organization 
according  to  the  laws  and  usages  of  the 
body,  or,  in  the  absence  of  these,  accord- 
ing to  the  laws,  customs,  and  usages  of 
similar  bodies  in  like  cases.  In  Kerr  v. 
Trego,  47  Pa.  St.  292,  there  were 
twenty-three  members  of  a  common 


council,  including  the  president,  whose 
terms  had  yet  a  year  to  run.  The  clerk 
and  assistant  clerk  were  still  in  office, 
having  been  elected  under  an  ordinance 
which  provided  that  they  should  con- 
tinue therein  until  the  organization  of  a 
new  common  council,  and  until  their 
successors  were  duly  elected.  On  the 
day  and  at  the  hour  appointed  by  law 
for  the  organization  of  the  new  council, 
the  former  president  and  clerks  being 
in  their  usual  places,  the  roll  of  the 
members  whose  terms  of  office  had  not 
yet  expired  was  called,  and  then  the 
new  members  were  requested  to  pre- 
sent their  certificates  of  election  in 
order  that  their  names  might  be  regis- 
tered. It  was  held  that  this  was  the 
mode  of  proceeding  which  had  the 
sanction  of  the  common  usage  of  every 
public  body  into  which  only  a  portion 
of  new  members  is  annually  infused, 
and  though  the  result  might  be  that 
the  successful  faction  would  make  an 
unfair  use  of  power  in  the  reception  of 
the  other  members,  the  court  could  not 
interfere. 
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§  324.  Liability  of  corporations  to  actions  on  contract. — In 
general,  a  corporation  can,  by  its  authorized  agent,  make  a 
promissory  note  or  other  contract  not  under  seal  on  which 
a  special  action  of  assumpsit  will  lie.*  As  a  rule,  however, 
when  a  corporation  can  only  contract  under  its  corporate 
seal,  an  action  against  it  cannot  be  maintained  on  an  agree- 
ment not  under  seal.  The  excepted  cases  are  :  ist.  Where 
the  acts  done  are  such  as  are  called  for  by  the  very  consti- 
tution of  the  corporation  ;  2d.  When  the  acts  are  required 
for  convenience,  management  and  comfort,  and  are  trivial 
in  their  nature  and  of  frequent  occurrence,  or  such  that  an 
overruling  necessity  requires  them  to  be  done  at  once.* 
When  the  law  imposes  an  obligation  on  a  corporation 
which  it  refuses  to  discharge,  it  may  be  held  liable  civilly 
at  the  suit  of  a  party  who  sustains  damage  in  consequence 
of  its  refusal.  In  legal  contemplation  a  corporation  under- 
takes to  perform  what  its  charter  enjoins  upon  it,  and  an 
action  of  assumpsit  may  be  maintained  against  it  upon  an 
implied  contract.^  Where  the  committee  of  a  corporation 
enters  into  a  contract  which  is  ratified  by  the  corporate 
body,  an  action  of  assumpsit  may  be  maintained  against 
the  corporation  on  the  agreement,  notwithstanding  it  is 
signed  by  the  members  of  the  committee  under  their  indi- 


'  Rex  V.  Bigg,  3  P.  Wms.  419;  Same  Nat.  Bank  v.  Globe  Works,  loi  Mass. 
V.  Bank  of  England,  Douglass,  524 ;  57  ;  Brand  v.  Donaldsonville,  28  La. 
Gray  V.  Portland  Bank,  3  Mass.  364;  Ann.  558.  Conira,  BuckhiW  v.  Turn- 
Mann  V.  Chandler,  9  Id.  335  ;  Hayden  pike  Co.,  3  Dallas,  496. 
V.  Middlesex  Turnpike  Co.,  10  Id.  '  Diggle  v.  London,  etc.,  R.R. Co.,  5 
307;  Danforth  v.  Schoharie,  etc.,  Co.,  Exch.  442. 

12  Johns.  227;  Dunn  v.  St.  Andrew's  ^  Seagraves  v.  City  of  Alton,  13  111. 

Church,   14  Id.   118;  Randall  v.  Van  366;  Bulkley  v.  Derby  Fishing  Co.,  2 

Vechten,   19  Id.  60;  Mott  v.  Hicks,  i  Conn.  256;  Waring  v.  Catawba  Co.,  2 

Cowen,   513;  Proctor  v.  Webber,  D.  Bay.   109;  Antipoeda  Baptist  Church 

Chipman,  371  ;  Butts  v.   Cuthbertson,  v.  Mulford,  3  Halst.  182;    Fleckner  v. 

6  Ga.  166 ;  Bank  of  Columbia  v.  Pat-  Bank  of  U.  S.,  8  Wheat.  338  ;  Bank  of 

terson,  7  Cranch,  299;  /«  re  Gt.West-  Metropolis  v.  Guttschlick,  14  Pet.    ig. 

ern  Tel.  Co.,  5  Biss.  363;  Lawrence  v.  See  Burdick  v.  Champlain  Glass  Co., 

Gebhard,  41   Barb.    575;   Monument  11  Vt.  19. 
VOL.  II.— 38 
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vidual  seals.^  If  the  construction  of  a  railroad  within,  a 
specified  time  was  the  essential  inducement  to  the  making 
of  a  contract  to  donate  land  to  the  corporation,  or  to  sub- 
scribe for  its  stock,  an  extension  by  the  legislature  of  the 
time  for  the  construction  of  the  road  will  not  discharge 
the  corporation  from  its  obligation  to  fulfil  the  contract  on 
its  part.^ 

When  a  government  becomes  a  member  of  a  corporation, 
it  divests  itself,  so  far  as  concerns  the  corporate  transactions, 
of  its  sovereign  character,  and  takes  that  of  a  private  citi- 
zen. Thus,  if  a  State  which  is  not  suable  in  its  own  courts 
has  an  interest  in  a  corporation  to  which  it  has  given  the 
capacity  to  sue  and  be  sued,  it  voluntarily  strips  itself  of 
its  sovereign  character  so  far  as  respects  the  transactions  of 
the  corporation,  and  waives  all  the  privileges  of  that  char- 
acter.^ A  railroad  company  is,  therefore,  liable  to  be  sued, 
notwithstanding  a  State  is  its  sole  corporator  and  pro- 
prietor.* Quasi  corporations,  such  as  towns  and  parishes, 
which  hold  meetings  and  regulate  their  proceedings  under 
statutes,  are  liable  to  actions  of  assumpsit  which  may  be 
maintained  by  evidence  of  parol  promises  whether  express 
or  implied.®     A  municipality  has  but  a  delegated  authority, 

'  Haight  V.  Sahler,  30  Barb.    218;  with  exclusive  power  to  decide  whether 

Randall  v.  Van  Vechten,  19  Johns.  60.  the  corporation  has  failed  to  perform 

'Henderson    v.    Railroad    Co.,    17  its  duties ;  and  if  a  party  thinking  him- 

Texas,  560.     The  charter  of  an  incor-  self  aggrieved  fails  to  apply  to  such  tri- 

porated  beneficial  society  provided  that  bunal  for  redress,  he  cannot  recover 

its  sick   members   should  be   paid   a  damages  which  are  the  result  wholly  or 

certain  amount  weekly  during  their  ill-  in  part  of  his  own  neglect.     Bassett  v. 

ness  while  so  much  remained  in  the  Carleton,  32  Me.  553. 
funds.     It   was  held  that  neither  an        ^  Bank  of  U.  S.  v.  Planters'  Bank,  9 

action  nor  a  mandamus  would  lie  in  Wheat.  904 ;  Bank  of  Ky.  v.  Wister,  2 

behalf  of  a  member  to  recover  the  al-  Pet.  318. 

lowance,  as  it  must  be  presumed  that        *  Western,  etc.,  R.R.  Co.  v.  Taylor, 

the  corporation  was  not  in  funds,  and  6  Heisk.  408. 

the  member  was  concluded    by  the        '  Hayden  v.  Middlesex  T.  Co.,  10 

decision  of  the  forum  of  his  own  selec-  Mass.  397.     Town  commissioners  are 

tion.      Toram  v.   Howard    Beneficial  not  liable  to  a  private  action  for  a  mere 

Assoc,  4  Barr.  Pa.  519.     A  new  tri-  neglect  or  omission  to  keep  the  high- 

bunal  may  be  created  by  the  charter  ways  of  their  towns  in  repair.     A  dis- 
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and  all  its  acts  are  void  except  within  its  appropriate  sphere. 
Hence,  if  land  be  taken  for  a  public  improvement,  the  sub- 
mission of  the  question  of  damages  to  a  reference  is  tiltra 
vires  and  void  if  the  charter  gives  no  authority  to  enter 
into  such  a  contract,  and  an  action  will  not  lie  as  upon  an 
assumpsit  for  such  damages.^ 

§  325.  Liability  of  corporations  to  actions  for  torts. — We 
have  seen  ^  that  a  corporation  is  liable,  the  same  as  a  nat- 
ural person,  for  the  tortious  acts  of  its  duly  constituted 
agents  committed  by  its  authority,  express  or  implied,  while 
engaged  in  the  discharge  of  their  duties,  and  that  actions 
may  be  maintained  against  the  corporation  therefor,  even 
though  the  wrongs  arose  from  mistake,  or  were  done  con- 
trary to  instructions.  The  cases  in  which  corporations  have 
been  sued  for  trespass,  both  to  the  person  and  property, 
are  numerous.^     An  action  on  the  case  for  a  vexatious  suit 


tinction  is  to  be  made  that  a  public  Branch    Fla.    136  ;    Eastern   Counties 

officer  is  not  liable  to  a  private  action  R.R.  Co.  v.   Broom,  6   Exch.  314;  2 

when  the  duty  of  such  officer  is  exer-  Eng.  L.  &  Eq.  406 ;  Phila.  R.R.  Co.  v. 

cised  in  behalf  of  the  public  at  large,  '  Derby,  14  How.  468 ;  Crocker  v.  New 

but  that  he  will  be  so  liable  if  the  duty  London,  etc.,  R.R.  Co.,  24  Conn.  249 ; 

is  in  respect  to  an  individual.    Garling-  Hay  v.  Cohoes  Co.,  3  Barb.  42  ;  First 

house  V.  Jacobs,  29  N.  Y.  297.     See  Baptist   Church  v.  Schenectady,  etc., 

Riddle  v.    Proprs.    of  Locks,   etc.,   7  R.R.  Co.,  5  Id.  80 ;  Lee  v.  Sandy  Hill, 

Mass.  169.  40  N.  Y.  442  ;  Jackson  v.  Second  Ave- 

1  Paret  v.   Bayonne,  39  N.   J.   559;  nue  R.R.  Co.,  47  Id.  274  ;  Pa.  R.R.  Co. 

S.  C.  40  Id.  333.  V.  Vandiver,  42  Pa.  St.  365  ;  Brokaw  v. 

'  Ante,  Ch.  16.  N.  J.  R.R^  Co.,  32  N.  J.  328  ;  KHne  v. 

»  In  Dater  v.  Troy  Turnpike  &  R.R.  Cent.  Pacific  R.R.  Co.,  39  Cal.  587  ; 

Co.,   2    Hill,  629,   COWEN,  J.,    said :  Moore  v.  Fitchburg  R.R.  Co.,  4  Gray, 

"The  old  doctrine,  always  admitted  to  465 ;  Coleman  v.  N.  Y.  &  N.  H.  R.R. 

be  questionable,  that  trespass  or  eject-  Co.,  106  Mass.  160;  Carman  v.  Steu- 

ment  will  not  lie  against  a  corporation  benville,  etc.,  R.R.  Co.,  4  Ohio  St.  399 ; 

aggregate,  is  exploded  by  the  modern  Louisville,  etc.,  R.R.  Co.  v.  Faulkner, 

authorities."     See  Chicago,  etc.,  R.R.  2  Head.  Tenn.  65.     Contra,  Foote  v. 

Co.  V.  Fell,  22  111.  333  ;  Same  v.  Will-  Cincinnati,  9  Ohio,  31  ;  Orr  v.  Bank  of 

iams,  55  Id.  185;  Crawfordsville,  etc.,  U.  S.,  l  Ohio  St.  36.     In  Massachu- 

R.R.  Co.  V.  Wright,  5  Ind.  252 ;  Evans-  setts,  where  the  statute  required  a  rail- 

ville,  etc.,  R.R.  Co.  v.  Baum,  26  Id.  70;  road  company  to  file  a  location  of  its 

Jeffersonville  R.R.  Co.  v.  Rogers,  38  road,  it  was   held  that   the  company 

Id.    116;  Edwards  v.  Union  Bank,  i  would  be  liable  in  trespass  for  con- 
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may  be  sustained  against  a  corporation  aggregate.  The 
immunities  of  corporations  for  wrongs  are  no  greater  than 
can  be  claimed  by  others,  and  they  are  entitled  to  an  equal 
protection  for  all  of  their  rights  and  privileges,  and  no  rnore. 
They  are  civilly  liable  in  their  corporate  capacity  for  all 
torts  which  work  injury  to  others,  whether  acts  of  omission 
or  commission  ;  for  negligence  merely,  or  for  direct  vio- 
lence.^ Although  quasi  corporations  are  liable  to  informa- 
tion or  indictment  for  the  neglect  of  a  public  duty  imposed 
on  them  by  law,  yet  no  private  action  can  be  maintained 
against  them  for  a  breach  of  their  corporate  duty,  unless 
such  action  be  given  by  statute.** 

§  326.  Suits  against  foreign  corporations.—  Unless  a  corpo- 
ration appears  voluntarily,  it  can  only  be  sued  in  personam 


structing  its  road  on  private  land  other 
than  that  described  in  the  location 
filed.  Hazen  v.  Boston,  etc.,  R.R.  Co., 
2  Gray,  574.  If  a  servant  of  the  cor- 
poration did  a  lawful  act  in  an  unlawful 
way,  case  would  be  the  proper  remedy ; 
but  where  the  act  was  unlawful  of  itself, 
and  not  merely  from  the  mode  of  doing 
it,  trespass  would  lie.  St.  Louis,  etc., 
R.R.  Co.  V.  Dalby,  19  111.  353.  See 
Chilton  V.  London,  etc.,  R.R.  Co.,  16 
Mees.  &  Welsh.  212. 

1  Goodspeed  v.  East  Haddam  Bank, 
22  Conn.  530;  Vance  v.  Erie  R.R.  Co., 
32  N.  J.  334.  See  Owsley  v.  Mont- 
gomery, etc.,  R.R.  Co.,  37 'Ala.  560  ; 
McLellan  v.  Cumberland  Bank,  24  Me. 
566;  South  Royalton  Bank  v.  Suffolk 
Bank,  27  Vt.  505  ;  Williams  v.  Ins. 
Co.,  57  Miss.  759;  34  Am.  R.  494; 
Copley  V.  Grover,  etc.,  Machine  Co.,  2 
Woods,  494 ;  Wheless  v.  Nat.  Bank, 
I  Baxter  Tenn.  469 ;  Carter  v.  Howe 
Machine  Co.,  51  Md.  290;  34  Am.  R. 
311.  A  corporation  may  be  guilty  of  a 
conversion  of  property,  and  trover  lie 
agaipst  it.  Beach  v.  Fulton  Bank,  7 
Cowen,  484.     A  city  council  in  cancel- 


ling and  destroying  city  bonds  belong- 
ing to  a  ward,  commits  a  tortious  con- 
version of  the  ward's  property,  which 
renders  the  corporation  liable  to  an  ac- 
tion of  trover,  and  dispenses  with  the 
necessity  of  a  demand  and  refusal  before 
suit.  Baltimore  v.  Norman,  4  Md.  352. 
=  Riddle  v,  Proprietors  of  Locks,  etc., 
7  Mass.  169;  Bray  V.  Wallingfprd,  20 
Conn.  416 ;  Symonds  v.  Supervisors, 
etc.,  71  111.  355.  A  municipal  corpora- 
tion is  not  liable  in  trespass  where  one 
of  its  officers  seizes  property  on  a  false 
claim  that  the  owner  has  violated  an 
ordinance,  unless  the  corporation  pre- 
viously authorized  or  subsequently  rati- 
fied the  seizure.  Fox  v.  Northern  Lib- 
erties, 3  Watts  &  Serg.  103.  A  mu- 
nicipal corporation  passed  an  ordinance 
for  licensing  auctioneers  in  which  it 
was  provided  that  a  suitable  bond 
should  be  furnished  by  a  person  apply- 
ing for  such  a  license.  It  was  held 
that  the  corporation  was  not  liable  for 
losses  sustained  by  individuals  from  the 
fraudulent  conduct  of  an  auctioneer 
who  had  given  no  bond.  Fowle  v. 
Alexandria,  3  Pet.  398, 
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in  a  different  State  from  that  in  which  it  was  created,  in 
virtue  of  a  provision  of  law  authorizing  suits  against  foreign 
corporations  having  agents  in  the  State.  There  may  be 
difficulties  in  procuring  legal  service  of  a  writ  upon  a  foreign 
corporation  ;  and  so  in  case  of  an  individual  residing  in  a 
foreign  jurisdiction,  it  may  be  difficult  or  impossible  to  pro- 
cure such  service  of  process  upon  him  as  to  subject  him  to 
the  jurisdiction  of  the  court;  but  in  either  case,  when  the 
service  can  be  made,  or  when  the  person  of  the  corporation 
appears  and  submits  to  the  jurisdiction,  the  court  has  au- 
thority to  proceed.^ 

In  England,  since  the  judicature  acts,  foreign  corpora- 
tions, though  not  incorporated  according  to  English  law, 
may  be  sued  in  English  courts,  whether  resident  in  England 
or  not*     At  common  law  there  is  no  process  which  can  be 


'  Lathrop  v.  Union  Pacific  R.R.  Co., 
I  McArthur,  234.  See  Libby  v.  Hodg- 
son, 9  N.  H.  396 ;  Camden  Rolling 
Mill  Co.  V.  Swede  Iron  Co.,  32  N.  J. 
15 ;  i^at.  Condensed  Milk  Co.  v.  Bran- 
denburgh,  40  Id.  iii;  Newell  v.  Gt. 
Western  R.R.  Co.,  19  Mich.  336  ;  Lati- 
mer V.  Union  Pacific  R.R.  Co.,  43  Mo. 
105  ;  Bait.  &  Ohio  R.R.  Co.  v.  Weight- 
man,  29  Gratt.  431 ;  Weight  v.  Liver- 
pool Ins.  Co.,  30  La.  Ann.  1186; 
Bamett  v.  Chicago,  etc.,  R.R.  Co.,  4 
Hun,  1 14 ;  Bawknight  v.  Liverpool,  etc., 
Ins.  Co.,  55  Ga.  194 ;  Peckham  v.  North 
Parish,  16, Pick.  274.    See  Post,  sec. 

329- 

"  Newby  v.  Van  Oppen,  etc.,  Manf. 
Co.,  L.  R.  7,  Q.  B.  293  ;  Scott  v.  Royal 
Wax  Candle  Co.,  i  Q.  B.  D.  404; 
Westman  v.  Aktiebolaget,  i  Ex.  D.  237. 
See  Carron  Iron  Co.  v.  Maclaren,  5 
House  of  Lds.  416  ;  Same  v.  Stainton, 
24  Beav.  346.  The  Supreme  Court  of 
New  York  has  jurisdiction  of  an  action 
brought  by  a  citizen  of  the  State  against 
a  foreign  corporation  in  which  the 
plaintiff  is  a  stockholder,  to  restrain 


illegal  acts  of  the  directors  when  they 
are  personally  within  the  jurisdiction  of 
the  court.  Fisk  v.  Chicago,  etc.,  R.R. 
Co.,  4  Abb.  Pr.  N.  S.  378.  To  warrant 
a  suit  against  a  foreign  corporation 
there  must  be  either  a  necessity  or  a 
fitness  suggested  by  the  peculiar  cir- 
cumstances. The  cause  of  action,  or 
the  subject,  or  at  least  some  property 
to  be  acted  upon  should  have  arisen 
or  be  situated  within  the  jurisdiction. 
Cumberland  Coal  Co.  v.  Hoffman  Coal 
Co.,  30  Barb.  159.  The  statutes  of 
New  York  provided  that  an  action 
might  be  brought  in  certain  courts  of 
the  State  against  a  foreign  corporation, 
1st,  by  a  resident  of  the  State  for  any 
cause  of  action  ;  2d,  by  a  plaintiff  not  a 
resident  of  the  State  when  the  cause  of 
action  should  have  arisen,  or  the  sub- 
ject of  the  action  be  situated  within  the 
State.  If  the  action  was  against  a 
foreign  corporation  for  the  recovery  of 
money,  and  the  corporation  had  prop- 
erty in  the  State,  an  attachment  might 
be  issued  as  security  for  the  satisfac- 
tion of  such  judgment  as  the  plaintiff 
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served  upon  foreign  corporations  so  as  to  compel  their  ap- 
pearance in  any  court,  for  the  reason  that  they  have  no 
corporate  existence  within  the  realm,  nor  can  they  be  com- 
pelled to  appear  by  an  attachment  of  their  property.     If, 


might  recover.  In  Whitehead  v.  Buf- 
falo, etc.,  R.R.  Co.,  18  How.  Pr.  218, 
it  was  conceded  that  the  action  was 
not  brought  by  a  resident  of  the  State, 
nor  upon  a  contract  made,  executed,  or 
delivered  within  the  State,  and  it  was 
decided  to  be  against  a  foreign  corpora- 
tion. An  attachment  had  been  issued 
upon  property  of  the  defendant 
found  within  the  State.  It  was  held 
that  the  subject-matter  of  the  action 
was  the  claim  therein  asserted,  and 
not  the  property  out  of  which  satisfac- 
tion was  sought ;  that  the  case  did  not 
come  within  the  statute  in  relation  to 
suits  against  foreign  corporations,  and 
that  therefore  the  attachment  must  be 
discharged.  In  the  foregoing  case  it 
appeared  that  the  defendant  was  in- 
corporated by  an  act  of  the  Canadian 
Parliament,  and  that  afterward  it  was 
authorized  by  an  act  of  the  New  York 
legislature  to  take  and  hold  real  estate 
within  the  State,  and  declared  to  be  a 
corporation  under  the  general  railroad 
act  the  same  as  if  organized  under  such 
act,  to  possess  the  same  privileges  and 
franchises,  and  be  subject  to  the  same 
duties.  In  the  decision  it  was  assumed 
that  the  defendant  was  a  foreign  cor- 
poration, which  seems  to  be  contrary 
to  the  opinion  in  Railway  Co.  v.  Whit- 
ton,  13  Wall.  270.  When  the  only 
ground  for  an  injunction  is  a  supposed 
error  on  the  part  of  the  directors  of  a 
foreign  corporation  in  making  a  divi- 
dend, the  injunction  will  not  be 
granted ;  the  courts  of  a  State  not 
being  authorized  to  regulate  the  affairs 
of  a  foreign  corporation.  Howell  v. 
Chicago,  etc.,  R.R.  Co.,  51  Barb.  378. 
The  courts  of  New  York  have  no  juris- 
diction over  a  foreign  corporation  to 


compel  a  distribution  of  the  assets 
among  the  stockholders  even  where  the 
trustees  reside  in  the  State,  especially 
if  no  fraud  is  shown,  and  the  directors 
are  preparing  to  wind  up  the  corpora- 
tion in  the  mode  directed  by  the  stock- 
holders, and  not  in  violation  of  the  laws 
of  the  State  which  created  it.  Red- 
mond V.  Enfield  Manf.  Co.,  13  Abb. 
Pr.  N.  S.  332.  See  Carey  v.  Cincinnati, 
etc.,  R.R.  Co.,  5  Iowa,  357.  A  foreign 
corporation  may  be  sued  in  Georgia  if 
it  have  an  agent  there.  Macon  v.  Cum- 
mins, 47  Ga.  321.  It  has  been  held  in 
New  Jersey  to  be  the  settled  law  of 
that  State,  that  if  a  corporation  makes 
a  contract  in  a  State  other  than  that 
in  which  it  was  chartered,  it  thereby 
submits  itself  to  the  jurisdiction  of  such 
foreign  sovereignty  so  far  as  to  be 
liable  to  suit  therein  in  relation  to  that 
contract  when  summoned  according  to 
the  laws  of  the  State.  Nat.  Condensed 
Milk  Co.  v.  Brandenburgh,  40  N.  J.  1 1 1. 
See  Day  v.  Essex  County  Bank,  13  Vt. 
97.  It  was  held  in  Pennsylvania  in  an 
early  case,  thai  the  property  of  a  foreign 
corporation  in  the  State  might  be 
attached.  Bushel  v.  Com.  Ins.  Co.,  15 
Serg.  &  Rawle,  173.  Under  the  stat- 
ute of  Massachusetts  of  1839,  provid- 
ing for  the  attachment  of  the  property 
of  foreign  corporations  situated  in  the 
State,  the  word  "  property "  includes 
effects  and  credits,  and  the  form  of 
attachment  may  be  either  by  a  com- 
mon writ,  or  by  process  of  foreign  at- 
tachment, known  as  trustee  process. 
The  judgment  in  a  trustee  process 
against  a  resident  debtor  of  a  foreign 
corporation  will  be  a  bar  to  a  suit  in 
another  State  against  such  debtor  at 
the  instance  of  the  principal  defendant 
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therefore,  they  can  be  brought  into  court,  it  must  be  by 
virtue  of  some  statute  ;  and,  unless  the  language  of  the  law 
is  clearly  to  the  contrary,  it  will  not  be  presumed  that  it 
was  the  intention  of  the  legislature  to  subject  to  the  pro- 
cess of  our  courts  any  corporation  not  within  its  territorial 
jurisdiction.^  A  foreign  corporation  which  is  the  lessee  of 
a  domestic  corporation,  and  exercises  all  of  the  functions 
and  powers  of  the  latter,  may  be  subject  to  all  of  its  duties 
and  obligations.  This  must  necessarily  be  so  if  the  corpo- 
ration is  acting  under  a  license  granted  by  the  State  of  the 
lessor.  Under  such  circumstances  it  is  to  be  treated  as  a 
corporation  of  the  lessor's  State  quoad  hoc  the  property 
under  its  control  obtained  by  the  lease,  so  far  at  least  as  its 
liability  to  citizens  of  that  State  is  concerned.  Parties 
having  a  right  of  action  may  sue  in  the  courts  of  the  lessor's 
State,  and  the  corporation  has  no  right  to  remove  the  suit 
to  a  Federal  court.  The  lessee  corporation  derives  all  of  its 
powers  and  privileges  from  the  charter  of  its  lessor,  and  is 
liable  to  answer  in  the  courts  of  the  State.^  When  the 
officers  of  a  foreign  corporation  engage  in  business  within 
the  jurisdiction  of  another  State,  the  corporation  becomes 
amenable  to  the  process  of  the  latter  State.^ 

in  the  trustee  process.     Ocean  Ins.  Co.  478  ;  Austin  v.  N.  Y.,  etc.,  R.R.  Co.,  I 

V.  Portsmouth  R.R.  Co.,  3  Mete.  420.  Dutcher,  381.     One  of  the  conditions 

See  Silloway  V.  Columbian  Ins.  Co.,  8  of  a  charter  may  be  that  the  corporation 

Gray,  199 ;  Larkin  v.  Wilson,  106  Mass.  shall  consent  to  be  sued,  which  will  be 

1 30  ;  Taft  &  Co.  v.  Mills  &  Co.,  5  R.  I.  presumed,  if  it  do  business  there.     A 

393.     A  foreign  corporation  which  has  State  may  make  a  corporation  of  an- 

appeared  in  an  action  is,  for  the  pur-  other  State,   as   there   organized  and 

poses  of  that  action,  as  much  within  conducted,  a  corporation   of  its  own 

and  subject  to  the  jurisdiction  of  the  quoad  hoc  any  property  within  its  terri- 

court  as  if  it  was  a  corporation  under  torial  jurisdiction.     The  question  is  al- 

the  laws  of  the  State.   Dart  v.  Farmers'  ways  one  of  legislative  intent,  and  not 

Bank  of  Bridgeport,  27  Barb.  337.  of  legislative  power  or  legal  possibility. 

'  Middlebrooks   v.  Springfield    Fire  Bait.  &  Ohio  R.R.  Co.  v.  Harris,  12 

Ins.  Co.,  14  Conn.  301.  Wall.  65.     The  fact  that  members  and 

^  Bait.  &  Ohio  R.R.  Co.  v.  Weight-  officers  of  a  corporation  reside  in  a 

man,  supra;   Same   v.    Gallahue,    12  different  State  from   that  in  which  it 

Gratt.  655.  was  incorporated,  and  that   its  books 

3  People  V.  Cent.  R.R.  Co.,  48  Barb,  and  papers  are  kept  there,  does  not 
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§  327.  Suits  in  the  United  States  courts. — For  the  purposes 
of  jurisdiction  in  suits  brought  by  and  against  corporations 
in  the  Federal  courts  under  the  provisions  of  the  United 
States  Constitution  and  the  judiciary  act  of  Congress,  it 
must  be  made  to  appear  that  the  corporation  was  brought 
into  existence  by  the  law  of  some  State  other  than  that  of 
which  the  adverse  party  is  a  citizen,  it  being  conclusively 
presumed  that  all  of  the  stockholders  are  citizens  of  the  State 
which  by  its  laws  created  the  corporation.^  In  Cowles 
V.  Mercer  County,*  Chief  Justice  Chase,  in  delivering  the 
opinion,  said  :  "  It  has  never  been  doubted  that  a  corpora- 
tion all  the  members  of  which  reside  in  the  State  creating 
it  is  liable  to  a  suit  upon  its  contracts  by  the  citizens  of  other 
States ;  but  it  was  for  many  years  much  controverted 
whether  an  allegation  in  a  declaration  that  a  corporation 
defendant  was  incorporated  by  a  State  other  than  that  of 
the  plaintiff,  and  established  within  its  limits,  was  a  suffi- 
cient averment  of  jurisdiction.  And  in  all  cases  prior  to 
1844,  it  was  held  necessary  to  aver  the  requisite  citizenship 
of  the  corporators.  Then  the  whole  question  underwent  a 
thorough  examination,^  and  it  was  held  that  a  corporation 


change  the  domicile  of  such  corpora-  use  a  legal  name,  they  must  be  excluded 
tion.  Danfarth  v.  Penny,  3  Mete.  564.  from  the  courts  of  the  Union.  But  the 
'  MuUer  v.  Dows,  94  U.  S.  445.  In  court  feels  itself  authorized  by  the  case 
Batik  of  U.  S.  V.  Deveaux,  5  Cranch,  61,  of  the  City  of  London  v.  Wood,  1 2  Mod- 
it  was  decided  that  a  corporation  aggre-  ern,  669,  to  look,  on  the  question  of  Juris- 
gate  Composed  of  citizens  of  one  State  diction,  to  the  character  of  the  individu- 
might  sue  a  citizen  of  another  State  in  als  who  compose  the  corporation."  See 
the  Circuit  Court  of  the  United  States ;  Hope  Ins.  Co.  v.  Boardman,  5  Cranch, 
that  although  the  artificial  being  was  57 ;  Breithaupt  v.  Bank  of  Ga.,  i  Pet. 
hot  a  citizen  as  SHch,  yet  the  court  238 ;  Com.,  etc..  Bank  of  Vicksburg  v. 
wonld  look  beyond  the  mere  corporate  Slocomb,  14  Id.  60 ;  Pond  v.  Vt.  Valley 
character  to  the  individuals  composing  R.R.  Co.,  12  Blatchf.  280 ;  Marshall  v. 
it,  and  if  they  were  citizens  of  a  differ-  Bait.  &  Ohio  R.R.  Co.,  16  How.  314. 
ent  State  frorii  the  party  sued,  they  '/Wall.  n8. 

were  competent  plaintiffs.     "  If,"  said  » In  Louisville,  etc.,  R.R.  Co.  v.  Let- 

Marshall,  J.,   "the  corporation  be  son,  2  How.  497.   See  Marshall  v.  Bait, 

considered  as  a  mere  faculty  and  not  &  Ohio  R.R.  Co.,  16  How.  314;  CoV- 

as  a  company  of  individuals  who  in  ington  Drawbridge  Co.  v.  Shepherd,  20 

transacting  their  joint  concerns  may  Id.  227;  Osborn  v.  Bank  of  U.  S.,  9 
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created  by  the  laws  of  a  State,  and  having  its  place  of  busi- 
ness in  that  State,  must,  for  the  purpose  of  suit,  be  regard- 
ed as  a  citizen  within  the  meaning  of  the  constitution, 
giving  jurisdiction  founded  upon  citizenship."  When  a 
corporation  has  a  charter  from  more  than  one  State,  it  is 
deemed,  as  respects  the  jurisdiction  of  the  circuit  courts,  a 
citizen  of  each  State  within  the  district  of  that  State  ;  ^  and 
the  same  rule  holds  good  in  the  case  of  the  consolida- 
tion of  several  corporations  by  the  statutes  of  different 
States.^  A  national  bank  is  regarded  for  the  same  purposes 
as  a  citizen  of  the  State  in  which  it  is  specially  authorized 
to  transact  business.^  Section  629  of  the  revised  statutes 
of  the  United  States  provides  that  "  the  circuit  courts  shall 
have  original  jurisdiction  of  all  suits  by  or  against  any  bank- 
ing association  established  in  the  district  in  which  the  court 
is  held,  under  any  law  providing  for  national  banking  asso- 
ciations." This  gives  the  circuit  courts  jurisdiction  of  suits 
brought  by  or  against  a  national  bSnk,  without  regard  to  the 
citizenship  of  the  parties.*  In  Casey  v.  Adams,^  the  ques- 
tion was  whether  a  national  bank  could  be  sued  in  a  State 
court  in  a  local  action  in  any  other  county  or  city  than  that 
where  the  bank  was  located.  Waite,  Ch.  J.,  said  :  "  Sec- 
tion 5136  (of  the  United  States  revised  statutes)  subjects 


Wheat.  738;  Bank  of  U.  S.  v.  Planters'  Co.  v.  W^eber,  96  111.  443;  Matter  of 

Bank,  Ibid.  904 ;  Paine  v.  Indianapolis,  Sage,  70  N.  Y.  220 ;  Chicago,  etc.,  R.R. 

etc.,  R.R.  Co.,  6  McLean,  395  ;  Com.  v.  Co.  v.  Auditor  Genl.,  53  Mich.  79. 

Quicksilver  Mining  Co.,  10  Wall.  553  ;  '  Nat.  Park  Bank  v.  Nichols,  4  Bis- 

Railroad  Co.  v.  Whitton,  13  Id.  270;  sell,  315. 

Ohio  &  Miss.  R.R.  Co.  v.  Wheeler,  i  <  Kennedy  v.  Gibson,  8  Wall.  498 ; 

Black.  297.  County  of  Wilson  v.  Nat.  Bank,  103  U. 

'  Railroad  Co.  v.  Whitton,  13  Wall.  S.  770;  First  Nat.  Bank  of  Omaha  v. 

283;  Ohio,  etc.,  R.R.  Co.  v.  Wheeler,  County  of  Douglas,  3  Dillon,  298.     A 

I  Black.  286;  Bait.,  etc.,  R.R.  Co.  v.  foreign  corporation  by  filing  an  answer, 

Gallahue,  12  Graft.  655.     See  Culbert-  waives  the  right  to  be  sued  only  in  the 

son  V.  Wabash  Nav.  Co.,  4  McLean,  district  of  the  State  where  it  was  cre- 

344.  ated.     Blackburn  v.  Selma,  etc.,  R.R. 

«  MuUer    V.  Dows,   94  U.   S.  445  ;  Co.,  2  Flippin  C.  C.  525  ;  Jones  v.  Ari- 

Quincy  Bridge  Co.  v.  Adams  County,  drews,  10  Wall.  327; 

88  111.  615.     See  Ohio  &  Miss.  R.R.  '  102  U.  S.  66. 
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the  banks  to  suits  at  law  or  in  equity  as  fully  as  natural  per- 
sons, and  we  see  nowhere  in  the  banking  act  any  evidence 
of  an  intention  on  the  part  of  Congress  to  exempt  banks 
from  the  ordinary  rules  of  law  affecting  the  locality  of 
actions  founded  on  local  things.  The  distinction  between 
local  and  transitory  actions  is  as  old  as  actions  themselves  ; 
and  no  one  has  ever  supposed  that  laws  which  prescribed 
generally  where  one  should  be  sued,  included  such  suits  as 
were  local  in  their  character,  either  by  statute  or  common 
law,  unless  it  was  expressly  so  declared.  Local  actions  are 
in  the  nature  of  suits  in  rem,  and  are  to  be  prosecuted  where 
the  thing  on  which  they  are  founded  is  situated.  To  give 
the  act  of  Congress  the  construction  now  contended  for, 
would  be  in  effect  to  declare  that  a  national  bank  could 
not  be  sued  at  all  in  a  local  action  where  the  thing  about 
which  the  suit  was  brought  was  not  in  the  judicial  district 
of  the  United  States  within  which  the  bank  was  located. 
Such  a  result  could  never  have  been  contemplated  by  Con- 
gress."^ 

An  averment  in  the  original  complaint  that  the  defendant 
company  is  a  foreign  corporation,  supplemented  by  an 
averment  in  a  petition  for  removal,  that  it  is  a  corporation 
created  by  and  existing  under  the  laws  of  a  foreign  State, 
covers  the  whole  period  from  the  commencement  of  the 
action  to  the  application.  It  is  not  always  necessary  that 
the  citizenship  of  the  parties  should  be  set  out  in  the  peti- 
tion for  removal,  the  requirements  of  the  law  being  met  if 
their  citizenship  is  shown  affirmatively  by  the  record  of  the 
case.  Upon  filing  the  petition  and  bond,  the  suit  being  re- 
movable under  the  statute,  the  jurisdiction  of  the  State 
court  ceases,  and  that  of  the  Circuit  Court  of  the  United 
States  immediately  attaches.  The  right  of  the  company  to 
have  a  trial  in  the  Circuit  Court  of  the  United  States  there- 
upon becomes  fixed.     If  the  State  court  notwithstanding 


'  See  Cooke  v.  Nat.  Bank  of  Boston,  52  N.  Y.  96. 
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rules  that  the  right  of  removal  does  not  exist,  the  corpora- 
tion is  not  bound  to  desert  the  case,  and  leave  the  opposite 
party  to  take  judgment  by  default.  It  is  at  liberty,  its 
right  to  removal  being  ignored  by  the  State  court,  to  make 
defense  in  that  court  in  every  mode  recognized  by  the  laws 
of  the  State,  without  forfeiting  or  impairing  its  right  to  a 
trial  in  the  court  to  which  the  action  has  been  transferred, 
or  without  affecting  to  any  extent  the  authority  of  the  latter 
court  to  proceed.^ 

In  the  Pacific  Railroad  Removal  Cases,'*  the  principal 
question  involved  was  whether  a  suit  brought  in  a  State 
court  against  a  corporation  might  be  removed  by  such  cor- 
poration into  the  Circuit  Court  of  the  United  States  on  the 
ground  that  it  was  a  corporation  organized  under  a  law  of 
the  United  States.  The  plaintiff  in  error  in  four  of  the 
cases  was  the  Union  Pacific  Railroad  Company,  and  in  the 
other  three  cases  the  Texas  and  Pacific  Railroad  Company. 
These  railroad  companies  claimed  that  they  had  such  a  right 
of  removal  either  under  section  640  of  the  revised  statutes 
of  the  United  States,  or  under  the  act  of  Congress  of  March 
3,  1875,  entitled  "  An  act  to  determine  the  jurisdiction  of 


'  Steamship  Co.  v.  Tugman,  io6  U.  sideration  of  ten  dollars  paid,  and  an 
S.  118.  A  corporation  created  by  an  agreement  to  pay  the  balance  remain- 
act  of  South  Carolina,  executed  under  ing  due  when  he  should  have  collected 
its  seal  its  bond  to  A.,  for  the  payment  the  amount  from  the  corporation.  It 
of  a  specified  sum  of  money.  Subse-  was  held  that  the  delivery  of  the  bond 
quently,  in  consideration  of  forbearance  under  the  agreement  mentioned  was  a 
on  the  part  of  the  legal  holder  of  the  transfer  of  the  legal  title  to  the  bond; 
bond,  it  was  indorsed  payable  to  bearer,  that  B.  could  maintain  an  action  in  a 
which  indorsement  was  also  sealed.  United  States  court ;  and  that  a  court 
It  v(?as  held  that  the  indorsement  was  of  equity  having  jurisdiction  for  the 
a  new  and  complete  contract  upon  a  purpose  of  enforcing  the  lien  of  the 
distinct  and  sufficient  consideration,  bond  upon  the  corporate  property 
and  that,  being  payable  to  bearer,  it  would,  in  order  to  avoid  a  multiplicity 
was  negotiable  by  delivery  merely,  not-  of  suits,  extend  its  jurisdiction  to  give 
withstanding  it  was  an  instrument  the  plaintiff  a  remedy  against  individual 
under  seal.  C,  the  assignee  of  the  stockholders  if  they  were  liablf .  Manf. 
bond,  for  the  purpose  of  having  a  suit  Co.  v.  Bradley,  105  U.  S.  175. 
brought  on  it,  transferred  it  to  B.,  a  "115  U.  S.  2. 
non-resident  of  South  Carolina,  in  con- 
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circuit  courts  of  the  United  States,  and  to  regulate  the  re- 
moval of  causes  from  State  courts,  and  for  other  purposes." 
Bradley,  J.,  delivering  the  opinion  of  the  court,  said  : 
"  We  are  Of  opinion  that  corporations  of  the  United  States 
created  by  and  organized  under  acts  of  Congress,  like  the 
plaintiffs  in  error  in  these  cases,  are  entitled  as  such  to  re- 
move into  the  circuit  courts  of  the  United  States,  suits 
brought  against  them  in  the  State  courts,  under  and  by 
virtue  of  the  act  of  March  3,  1875,  on  the  ground  that  such 
suits  are  suits  arising  under  the  laws  of  the  United  States. 
We  do  not  propose  to  go  into  a  lengthy  argument  on  the 
subject.  We  think  that  the  question  has  been  substantial- 
ly decided  long  ago  by  this  court.  The  exhaustive  argu- 
ment of  Chief  Justice  Marshall  in  the  case  of  Osborne  v. 
Bank  of  U.  S.,^  delivered  more  than  sixty  years  ago,  and 
always  acquiesced  in,  renders  any  further  discussion  un- 
necessary to  show  that  a  suit  by  or  against  a  corporation  of 
the  United  States  is  a  suit  arising  under  the  laws  of  the 
United  States.  That  argument  was  the  basis  of  the  de- 
cision on  the  jurisdictional  question  in  that  case."^ 


1  9  Wheat.  738.  Ins.  Co.,  25  Minn.  534;  Davis  v.  Cook, 

*Waite,  Ch.  J.,  and  Miller,  J.,    9  Nevada,  134. 
disseritirig.    See  Scheffer  v.  Nat.  Life 
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§  328.  Service  in  general  of  process  on  corporations. — Pro- 
cess can  be  served  on  a  corporation  only  by  making  service 
on  some  one  or  more  of  its  agents.  A  statute  may,  and 
ordinarily  does,  designate  the  agent  or  officer  on  whom  this 
can  be  done,  the  corporation  in  such  case  being  identified 
with  the  agent  or  officer  for  the  purpose  of  such  service, 
and  being  bound  by  it.^  "  At  comrnon  law,  the  service  of 
a  writ  on  a  corporation  aggregate,  which  from  the  nature  of 
the  body  could  not  be  personal,  was  by  serving  it  on  a 
proper  officer  so  as  to  secure  that  it  came  to  the  knowledge 
of  the  corporation,  and  then  proceeding  by  distress.  The 
clerk  or  officer  must  be  in  the  nature  of  a  head  officer, 
whose  knowledge  would  be  that  of  the  corporation."  *  Ser- 
vice on  an  agent  who  is  casually  within  the  jurisdiction 
will  not  bind  the  corporation.  Therefore,  under  a  statute 
which  allows  corporations  to  be  sued  in  any  county  where 


'Lafayette  Ins.  Co.  v.  French,  18 
How.  404. 

'^  Blackburn,  J.,  in  Newby  v.  Van 
Oppen,  etc.,  Manf.  Co.,  L.  R.  7,  Q.  B. 


293.  See  McQuin  v.  Middleton  Manf. 
Co.,  16  Johns.  5 ;  Beck  v.  Ashuelot 
Manf.  Co.,  4  Allen,  357. 
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they  may  have  an  agency  or  transact  business,  the  service  of 
a  summons  on  a  traveling  agent  of  an  insurance  company 
authorized  to  effect  insurance  only,  will  be  set  aside.^ 
When  two  corporations  originally  created  by  different 
States,  are  subsequently  established  by  both  States  as  a 
united  corporation  with  one  body  of  stockholders  and  one 
set  of  officers,  it  is  not  the  less  a  domestic  corporation  in 
one  of  the  States  because  it  is  a  domestic  corporation  in  the 
other,  and  the  service  of  papers  should  be  in  the  form 
prescribed  by  statute  in  the  case  of  a  domestic  corporation.^ 
Where  a  corporation  has  had  a  legal  existence  for  the  pur- 
pose of  holding  property,  a  writ  of  attachment  levied  on  its 
property  will  not  be  affected  by  reason  of  the  corporation 
becoming  extinct  by  limitation  subsequent  to  the  levy  and 
before  the  legal  proceedings  thereunder  have  terminated.^ 
Process  may  be  served  on  an  officer  defacto.'^ 


'  Parke  v.  Com.  Ins.  Co.,  44  Pa.  St. 
422.  Process  having  been  served  on 
the  conductor  of  a  freight  train,  and 
judgment  rendered  by  default,  it  was 
objected  on  appeal  that  it  did  not  ap- 
pear that  the  party  served  was  the  con- 
ductor of  a  train  passing  through  the 
county  where  the  suit  was  brought. 
It  was  held  that  it  would  not  be  pre- 
sumed, without  a  showing  to  that  ef- 
fect, that  the  officer  went  out  of  his 
jurisdiction  to  serve  process,  or  that  he 
served  it  upon  a  wrong  person.  Ohio, 
etc.,  R.R.  Co.  v.  Quier,  16  Ind.  440. 
Where  a  rule  was  granted  that  the 
cashier  of  a  certain  corporation  pay 
the  taxed  bill  of  costs  awarded  against 
the  corporation,  or  show  cause  why  an 
attachment  should  not  issue  against 
him,  it  was  held  that  showing  cause 
that  he  was  not  personally  responsible 
was  good,  and  that  a  new  order  would 
be  issued  that  the  president,  directors, 
and  company  show  cause  why  a  dis- 
trangas  should  not  issue  to  compel  the 
payment.    Worden  v.  Orange  County 


Bank,  i  Wend.  309,  See  Jones  v.  Bos- 
ton Mills  Corp.,  4  Pick.  507.  When 
the  statute  requires  a  summons  in  an 
action  against  a  corporation  to  be  left 
with  a  stockholder,  if  a  creditor  wishes 
to  levy  upon  the  property  or  body  of  a 
stockholder  who  is  liable  individually, 
there  need  not  be  any  change  in  the 
form  of  the  writ,  or  different  recitals  in 
the  same.  Holyoke Bank  v.  Goodman, 
etc.,  Co.,  9  Cush.  576. 
=  Sprague  v.  Hartford  etc.,  R.R.  Co., 

5  R-  I-  233. 

"  Lindell  v.  Benton,  6  Mo.  361.  As 
to  a  return  on  the  part  of  a  corporation 
to  a  sheriffs  writ,  see  Callahan  v.  Hal- 
lowell,  2  Bay  S.  C.  8. 

■*  Berrian  v.  Methodist  Soc,  4  Abb. 
Pr.  424;  McCall  v.  Byram  Manf.  Co., 

6  Conn.  428.  After  all  the  property  of 
a  corporation  has  been  placed  in  the 
hands  of  a  receiver  by  a  decree  of  the 
court,  and  the  corporation  enjoined 
against  continuing  business,  neither  the 
corporation  nor  the  receiver  can  be 
charged  by  trustee  process.    Colum- 
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§  329.  Service  of  process  on  foreign  corporations. — As  al- 
ready stated/  courts  rendering  personal  judgments  against 
foreign  corporations,  must  iiave  acquired  jurisdiction  over 
the  party  by  personal  service  or  voluntary  appearance.  "  It 
was  formerly  held  that  a  foreign  corporation  could  not  be 
sued  in  an  action  for  the  recovery  of  a  personal  demand 
outside  of  the  State  by  which  it  was  chartered.  The  prin- 
ciple that  a  corporation  must  dwell  in  the  place  of  its  crea- 
tion, and  cannot  migrate  to  another  sovereignty,  coupled 
with  the  doctrine  that  an  officer  of  the  corporation  does  not 
carry  his  functions  with  him  when  he  leaves  his  State,  pre- 
vented the  maintenance  of  personal  actions  against  it. 
There  was  no  mode  of  compelling  its  appearance  in  the 
foreign  jurisdiction.  Legal  proceedings  there  against  it 
were  therefore  necessarily  confined  to  the  disposition  of 
such  property  belonging  to  it  as  could  there  be  found  ;  and 
to  authorize  them,  legislation  was  necessary.  In  McQueen 
V.  Middleton  Manf.  Co.,^  the  New  York  Supreme  Court, 
in  considering  the  question  whether  the  law  of  that  State 
authorized  an  attachment  against  the  property  of  a  foreign 
corporation,  expressed  the  opinion  that  a  foreign  corpora- 
tion could  not  be  sued  in  the  State,  and  gave  as  a  reason, 
that  the  process  must  be  served  on  the  head  or  principal 
officer  within  the  jurisdiction  of  the  sovereignty  where  the 
artificial  body  existed  ;  observing,  that  if  the  president  of  a 
bank  went  to  New  York  from  another  State,  he  would  not 
represent  the  corporation  there,  and  that  his  functions  and 
his  character  would  not  accompany  him  when  he  moved 
beyond  the  jurisdiction  of  the  government  under  whose 

laws  he  derived  this  character All  that  there  is  in  the 

legal  residence  of  a  corporation  in  the  State  of  its  creation, 
consists  in  the  fact  that  by  its  laws  the  corporators  are  as- 
sociated together  and  allowed  to  exercise  as  a  body  certain 


bian  Book  Co.  v.  De  Golyer,  115  Mass.        ^  Ante,  sec.  326. 
67.  "16  Johns.  5. 
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functions,  with  a  right  of  succession  in  its  mertibers.  Its 
officers  and  agents  constitute  all  that  is  visible  of  its  ex- 
istence ;  and  they  may  be  authorized  to  act  for  it  without, 
as  well  as  within,  the  State.  There  would  seem  therefore 
to  be  no  sound  reason  why,  to  the  extent  of  their  agency, 
they  should  not  be  equally  deemed  to  represent  it  in  the 
States  for  which  they  are  respectively  appointed,  when  it  is 
called  to  legal  responsibility  for  their  transactions."  * 

The  object  of  all  service  of  process  for  the  commence- 
ment of  a  suit  being  to  give  notice  to  the  party  proceeded 
against,  any  service  which  reasonably  accomplishes  that  end 
answers  the  requirements  of  natural  justice  and  fundamental 
law."  The  officer  or  agent  upon  whom  the  writ  is  served 
should  be  one  who,  properly  speaking,  represents  the  cor- 
poration for  the  purpose.  In  a  suit  brought  in  New  Jersey 
to  enforce  a  judgment  against  a  corporation  of  that  State, 
obtairei  in  a  court  of  New  York  by  default  on  the  service 
of  process  upon  the  president  of  the  corporation  when  he 
was  accidentally  in  New  York,  the  company  having  no 
office  or  place  of  business  in  New  York,  it  was  held  that 
such  service  did  not  give  jurisdiction  to  the  court  in  the 
latter  State,  and  that  a  judgment  thus  obtained  was  not 
binding  in  New  Jersey.*  In  Michigan,  service  having  been 
made  on  the  treasurer  of  a  foreign  corporation  under  similar 
circumstances,  the  court  said  :  "  The  corporate  entity  could 


'  St.  Clair  v.  Cox,  106  U.  S.  350,  per  600 ;  Missouri  Pacific  R.R.  Co.  v.  Col- 

FlELD,  J.;   Pennoyer  v.  Neff,  95  Id.  lier,   62  Texas,  318;   State  v.  North- 

714;  Am.  Express  Co.  v.  Conant,  45  western  Endowment,  etc.,   Assoc,  63 

Mich.  642.  Wis.  174. 

'^  Gibbs  V.  Queen  Ins.  Co.,  63  N.  Y.        '  Moulin  v.  Trenton  Ins.  Co.,  24  N. 

114;  Pope  V.  Terre  Haute  Car  Manf.  J.  222.     When   a   foreign   corporation 

Co.,  87  Id.  137.     See  Estes  v.  Belford,  brings  an  action  for  the  sole  purpose  of 

22  Fed.  Rep.  275  ;  New  England  Mut.  a  motion  to  set  aside   the   service  of 

Life  Ins.  Co.  v.  Woodworth,  1 1 1  U.  S.  a   summons   for  want  of  jurisdiction, 

138;  Railroad  Co.  v.  Koontz,  104  Id.  which  motion  is  denied,  if  a  review  of 

5  ;  Desper  v.  Continental  Water  Meter  the  decision  can  be  had  on  appeal,  that 

Co.,  137  Mass.  252;  Thomas  V.  Placer-  is  the  proper  remedy.     State  v.  Dis- 

ville  Gold  Quartz  Mining  Co.,  65  Cal.  trict  Court,  26  Minn.  233. 
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by  no  possibility  enter  the  State,  and  it  could  do  nothing 
more  in  that  direction  than  to  cause  itself  to  be  represented 
here  by  its  officers  or  agents.  Such  representative  of  the 
company  would  be  required  to  be  here  as  the  agent  or  officer 
of  the  company,  and  not  as  an  isolated  individual.  In  given 
cases  the  foreign  corporation  would  be  bound  by  service  on 
its  treasurer  in  this  State,  but  this  could  only  be  so  when 
the  treasurer, — the  then  official, — the  officer  then  in  a  man- 
ner representing  the  company,  was  served."^  Suit  was 
brought  upon  a  judgment  rendered  in  New  York  against 
a  railroad  company  which  was  a  corporation  of  Kansas.  A 
copy  of  the  writ  and  petition  was  served  upon  a  director 
of  the  company  while  he  was  temporarily  in  New  York, 
The  corporation  had  no  office  or  place  of  business  in  New 
York.  It  was  held  that  the  service  of  process  was  inef- 
fectual, and  the  judgment  void.*  An  agent  of  an  insurance 
company,  in  a  place  other  than  that  where  the  company  is 
located,  who  has  power  to  receive  premiums  and  to  issue 
policies,  and  who,  for  that  purpose,  is  supplied  with  an  in- 
definite number  of  policies  executed  in  blank,  is  a  "  manag- 
ing agent "  under  the  New  York  Code,  on  whom  service  of 
a  summons  and  complaint  against  the  company  may  be 
made.^     The  local  agent  of  a  foreign  express  company,  who 


'  Newell  V.  Gt.  Western  R.R.  Co.,  York.     Doty  v.  Mich.  Cent.  R.R.  Co., 

19    Mich.   336.      See   Pope    v.   Terra  8   Abb.    Pr.   427.     The   captain   of  a 

Haute  Car  Manf.  Co.,  supra ;   Good  steamboat    is    not    the    "  managing 

Hope  Co.  V.  Railroad  Barb   Fencing  agent"   of  the  company  owning  the 

Co.,  22  Fed.  Rep.  635  ;  Camden  Roll-  boat  within  the  meaning  of  the  statute 

ing  Mill  Co.  v.  Swede  Iron  Co.,  32  N.  of  Wisconsin,  in  relation  to  the  service 

J.     (3   Vroom)    1 5  ;      Benwood    Iron  of  process.     Upper  Miss.  Transp.  Co. 

Works  V.  Hutchinson,  loi  Pa.  St.  359;  v.  Whitt^ker,  16  Wis.  220.     SeeBaw- 

State  V.  District  Court,  supra.  knight  v.  Liverpool,  etc.,  Ins.  Co.,  55 

"  Latimer  V.  Union  Pacific  R.R.  Co.,  Ga.  194;  Schmidlapp  v.  La  Confiance 

43  Mo.  105.    An  agent  for  the  sale  of  Ins.  Co.,  71  Id.  246. 
tickets  of  a  foreign  railroad  company        '  Bain  v.  Globe  Ins.  Co.,  9  How.  Pr. 

having  no  property  in  the  State,  is  not  448.  Suit  against  an  insurance  company 

a  managing  agent  upon  whom  the  ser-  in  which  the  summons  was  served  on 

vice  of  a  summons  and  complaint  can  one   whom   the  plaintiff  claimed  was 

be  made  under  the  statute  of  New  "a  managing  agent,"  within  section  134 
VOL.  II.— 39 
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has  an  office  where  he  receives  and  forwards  packages  for 
the  company,  and  does  all  the  business  of  the  company 
usually  transacted  in  such  receiving  and  forwarding  ofifices, 
is  a  "  managing  agent,"  upon  whom  service  of  a  sum- 
mons may  be  made  under  section  68  of  the  Code  of  Ohio.^ 
One  who  controls  the  business  of  a  bank,  makes  out 
the  reports  which  the  law  requires  should  be  made  to 
the  comptroller,  employs  attorneys  to  defend  suits  against 
the  bank,  and  appears  to  be  the  only  person  who  exercises 
a  general  supervision  over  its  affairs,  is  the  "  managing 
agent "  of  the  corporation  to  receive  service  of  process, 
though  the  bank  has  no  president  or  cashier,  and  its  affairs 
are  being  closed  up.*  When  corporations  avail  themselves  . 
of  the  privilege  of  sending  their  officers  and  agents  into 
other  States,  transacting  business  and  making  contracts 
there,  they  are  justly  regarded,  so  far  as  suits  are  concerned, 
as  voluntarily  placing  themselves  in  the  situation  of  citizens 
of  the  State  whose  comity  they  thus  invoke.^  A  State 
may  impose,  as  a  condition  upon  which  a  foreign  corpora- 
tion shall  be  permitted  to  do  business  within  her  limits, 
that  it  shall  stipulate  that  in  any  litigation  arising  out  of  its 
transactions  in  the  State  it  will  accept  as  sufficient  the  ser- 
vice of  process  on  its  agents  or  persons  specially  designated. 
Such  a  condition  and  stipulation  may  be  implied  as  well  as 
expressed.  If  a  State  permits  a  foreign  corporation  to  do 
business  within  her  limits,  and  at  the  same  time  provides 
that,  in  suits  against  it  for  business  there  done,  process  shall 

of  the  New  York  Code  ;  judgment  by  Ohio  St.  641.     In  an  action  in  Indiana 

default.     On  a  motion  for  an  order  to  against  a  railroad  company  for  stock " 

show  cause  why  the  judgment  should  killed,   it  was   held    that,   under    the 

not  be  opened  by  reason  of  irregularity  statute,   service  of  process   might    be 

of  service,  it  was  held  that  the  company  made  upon  the  conductor  of  the  train, 

must  show  clearly  what  was  the  pre-  New  Albany,  etc.,  R.R.  Co.  v.  Grooms, 

cise  nature  and  extent  of  the  agency,  9  Ind.  243 ;  Same  v.  Tilton,  12  Id.  3. 
or  the  motion  would>  not  be  granted.        '  Carr  v.  Commercial  Bank,  19  Wis. 

Donadi  v.  New  York,  etc.,  Ins.  Co.,  2  272. 

E.  D.  Smith,  519.  '  North  Missouri  R.R.  Co.  v.  Akers, 

'  Am.  Express  Co.  v.  Johnson,   17  4  Kansas,  453. 
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be  served  on  its  agents,  the  provision  is  to  be  deemed  a 
condition  of  the  permission  ;  and  corporations  that  subse- 
quently do  business  in  the  State  are  to  be  deemed  to  assent 
to  such  condition  as  fully  as  though  they  had  specially  au- 
thorized their  agents  to  receive  service  of  the  process.  Such 
condition  must  not,  however,  encroach  upon  that  principle 
of  natural  justice  which  requires  notice  of  a  suit  to  a  party 
before  he  can  be  bound  by  it.  It  must  be  reasonable,  and 
the  service  provided  for  should  be  only  upon  such  agents 
as  may  be  properly  .deemed  representatives  of  the  foreign 
corporation.^ 

The  New  York  Code,  sec.  432,  provides  that  personal 
service  of  the  summons  upon  a  defendant  being  a  foreign 
corporation,  must  be  made  by  delivering  a  copy  within  the 
State  as  follows  :  i.  To  the  president,  treasurer,  or  secre- 
tary ;  or  if  the  corporation  lacks  either  of  those  officers,  to 
the  officer  performing  corresponding  functions  under  an- 
other name ;  2.  To  a  person  designated  for  the  purpose  by 
a  writing  under  the  seal  of  the  corporation,  and  the  signa- 
ture of  its  president,  vice-president,  or  other  acting  head, 
accompanied  with  the  written  consent  of  the  person  desig- 
nated, and  filed  in  the  office  of  the  secretary  of  state. 
The  designation  must  specify  a  place  within  the  State  as 
the  office  or  residence  of  the  person  designated  ;  and  if  it 
is  within  a  city,  the  street  and  street  number,  if  any,  or 
other  suitable  designation  of  the  particular  locality.  It  re- 
mains in  force  until  the  filing  in  the  same  office  of  a  writ- 


'  St.  Clair  V.  Cox,  106  U.S.  350;  agent  to  the  secretary  of  state,  but  has 

Lafayette  Ins.  Co.  v.  French,  i8  How.  a  person   residing  in   the   State  who 

404 ;  Merchants'  Manf.   Co.  v.  Grand  acts  as  its  agent,  it  will  be  presumed 

Trunk  R.R.  Co.;  63  How.  Pr.  459.  See  that   the   corporation   has   substituted 

Williams  v.  Creswell,   51    Miss.   817  ;  such  agent  as  one  on  whom  service  is 

Block  V.  Atchison,  etc.,  R.R.  Co.,  21  authorized  to  be  made  to  the  extent  at 

Fed.  Rep.  529.    In  Pennsylvania,  when  least  of  its  unfinished  business  in  the 

a  foreign  corporation  transacting  busi-  State.      Hagerman    v.  Empire    State 

ness  in  the  State  has  failed  to  establish  Co.,  97  Pa.  St.  534. 

an  office  and  report  the  name  of  its  ' 
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ten  revocation  of  it,  or  of  the  consent,  executed  in  like 
manner ;  but  the  person  designated  may  from  time  to  time 
change  the  place  specified  as  his  office  or  residence  to  some 
other  place  within  the  State,  by  a  writing  executed  by  him 
and  filed  in  like  manner.  The  secretary  of  state  may  re- 
quire the  execution  of  any  instrument  specified  in  this  sec- 
tion to  be  authenticated  as  he  deems  proper,  and  he  may 
refuse  to  file  it  without  such  authentication.  An  exempli- 
fied copy  of  a  designation  so  filed,  accompanied  with  a 
certificate  that  it  has  not  been  revoked,  is  presumptive  evi- 
dence of  the  execution  of  it,  and  conclusive  evidence  of 
the  authority  of  the  officer  executing  it ;  3.  If  such  a 
designation  is  not  in  force,  or  if  neither  the  person  desig- 
nated, nor  an  officer  specified  in  subdivision  first  of  this 
section  can  be  found  with  due  diligence,  and  the  corpora- 
tion has  property  within  the  State  or  the  cause  of  action 
arose  therein  ;  to  the  cashier,  a  director,  or  a  managing 
agent  of  the  corporation  within  the  State. 

In  Massachusetts,  if  a  foreign  corporation  has  established 
in  the  State  an  office  where  its  principal  officers  are  to  be 
found,  through  whom  the  subordinate  officers  are  directed 
and  controlled,  and  where  the  corporation  carries  on  such 
business  as  is  done  in  the  office  of  the  president  and  treas- 
urer of  similar  corporations,  service  may  be  made  on  the 
treasurer,  and  he  may  be  summoned  under  trustee  process  ; 
such  an  office  being  a  "  usual  place  of  business  "  within  the 
meaning  of  the  statute.^  Under  the  provisions  of  the  act 
of  Congress  in  relation  to  the  District  of  Columbia,  an 
action  against  a  foreign  corporation  may  be  brought  in  the 
Supreme  Court  of  the  District  when  the  corporate  body 
has  an  established  place  of  business  in  the  Distjict,  process 
being  served  on  the  person  who  conducts  the  business  of 
the  corporation  there.*    The  statute  of  Massachusetts  of 

'  Nat.  Bank  of  Commerce  v.  Hunt-  "  Dallas  v.  Atlantic,  etc.,  R.R.  Co.,  2 
ington,  129  Mass.  444.  See  Barr  v.  Mc Arthur,  146.  See  Weymouth  v. 
King,  96  Pa.  St.  485.  Washington,  etc.,  R.R.  Co.,  i  Id.  19; 
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1 85 1  required  that  every  foreign  corporation  before  trans- 
acting business  within  the  State  should  appoint,  by  a  writ- 
ten power,  some  person  resident  therein  its  attorney,  and 
provided  that  service  of  process  upon  such  attorney  should 
be  deemed  sufficient  service  upon  his  principal.^ 

The  statute  of  Pennsylvania  provides  that  foreign  insur- 
ance companies  doing  business  in  the  State  shall  file  a  writ- 
ten stipulation  agreeing  that  any  legal  process  affecting  the 
company  served  on  the  insurance  commissioner,  or  on  an 
agent  appointed  by  the  company  to  receive  service  of  pro- 
cess, shall  have  the  same  effect  as  if  served  personally  on 
the  company  within  the  State.  A  foreign  insurance  com- 
pany having  complied  with  this  statute,  and  process  having 
been  served  on  such  designated  person,  the  company  is 
"  found  "  within  the  State  for  the  purpose  of  bringing  a  suit 
against  the  company  in  the  United  States  Circuit  Court.* 


City  Fire  Ins.  Co.  v.  Carrug^,  41  Ga. 
660 ;  Bawknight  v.  Liverpool,  etc.,  Ins. 
Ca.,  55  Id.  194.  The  history  of  legis- 
lation on  this  subject  in  New  York 
shows  the  intention  of  the  legislature 
to  have  been  to  make  service  within 
th^e  State  on  the  proper  officer  of  a  for- 
eign corporation  equivalent  to  personal 
service  on  a  non-resident  natural  per- 
son, and  if  the  person  on  whom  service 
is  to  be  made  cannot  be  found  within 
the  State,  publication  is  to  be  made  in 
cases  against  foreign  corporations  as 
well  as  non-resident  individuals,  and 
jurisdiction  is  thereby  acquired  if  either 
the  individual  or  the  corporation  has 
property  in  the  State,  or  the  cause  of 
action  arises  therein.  So,  too,  the  pro- 
visional remedy  of  attachment  applies 
alike  to  non-resident  individuals  and 
to  foreign  corporations.  Barnett  v. 
Chicago,  etc.,  R.R.  Co.,  4  Hun,  114. 
See  Cunningham  v.  Pell,  5  Paige  Ch. 
607 ;  Bank  of  Commerce  v.  Rutland, 
etc.,  R.R.  Co.,  10  How.  Pr.  i  ;  Lib- 
bey  V.  Hodgson,  9  N.  H.  394. 


'  Thayer  v.  Tyler,  10  Gray,  164. 

^  SchoUenberger,  ex  parte,  96  U.  S. 
369.  See  R.R.  Go.  v.  Harris,  12  Wall. 
65.  It  is  the  same  in  Alabama. 
Knott  v.  Southern  Ins.  Co.,  2  Woods, 
479.  The  constitution  of  Alabama, 
art.  14,  sec.  4,  requires  that  foreign 
corporations  doing  business  in  the 
State  shall  have  at  least  one  known 
place  of  business  and  one  authorized 
agent  or  agents  in  the  State,  and  sub- 
jects them  to  suit  in  any  court  where 
they  may  do  business  by  the  service  of 
process  upon  the  agent  anywhere  in 
the  State.  A  foreign  corporation 
which  has  complied  with  the  forego- 
ing regulation  may  plead  the  statute  of 
limitations  the  same  as  a  domestic  cor- 
poration or  resident  citizen.  Huss  v. 
Cent.  R.R.,  etc.,  Co.,  66  Ala.  472.  In 
Indiana  it  was  held  that  the  presence 
of  the  agent  of  a  foreign  corporation 
was  not  the  presence  of  the  corporation 
within  the  meaning  of  the  act  of  Con- 
gress giving  jurisdiction  to  United 
States  courts,  and    that  consequently 
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Section  lo,  article  15,  of  the  constitution  of  Colorado  de- 
clares that  no  foreign  corporation  shall  do  any  business  in 
the  State  without  having  one  or  more  places  of  business 
and  an  authorized  agent  or  agents  therein  upon  whom  pro- 
cess may  be  served.  Section  213,  p.  151,  of  the  general 
laws  is  as  follows  :  "  Foreign  corporations  shall,  before  they 
are  authorized  or  permitted  to  do  any  business  in  the  State, 
make  and  file  a  certificate  signed  by  the  president  and  sec- 
retary of  such  corporation,  duly  acknowledged  with  the  sec- 
retary of  state  and  in  the  office  of  the  recorder  of  deeds  of 
the  county  in  which  such  business  is  carried  on,  designating 
the  principal  place  where  the  business  of  such  corporation 
shall  be  carried  on  in  this  State  and  an  authorized  agent  or 
agents  in  this  State  residing  at  its  principal  place  of  busi- 
ness upon  whom  process  may  be  served."  It  was  held  that 
a  failure  of  a  foreign  corporation  to  comply  with  the  terms 
of  the  statute,  however  it  might  affect  its  right  to  hold  and 
enjoy  property,  did  not  affect  its  capacity  to  sue,  but  only 
extended  to  the  exercise  of  the  powers  by  which  it  might 
be  said  to  ordiifarily  transact  or  carry  on  its  business.* 

It  was  held  in  Indiana  that  policies  issued  and  notes 
taken  by  foreign  insurance  companies  in  the  State  were 
not  void  because  such  companies  had  not  complied  with 
the  statutes  authorizing  them  to  do  business  in  the  State, 
but  that  the  remedy  on  such  notes  was  suspended  until 
compliance.*  In  Illinois  foreign  insurance  companies  can- 
not, without  first  complying  with  the  laws  of  the  State  en- 
acted for  their  regulation,   make   contracts  in  the   State 


the     corporation    was    not    "  found "  the  privileges  of  such  corporation,  un- 

within  the  State.     Hume  v.  Pittsburg,  less  it  was  clear  that  such  was  the  in- 

etc,    R.R.    Co.,    8     Bissell,    31,    per  tention   of  the    legislature.      Camden 

Gresham,  J.     See  French  v.   Lafay-  Rolling  Mill  Co.  v.  Swede  Iron  Co.,  32 

ette  Ins.  Co.,  J  McLean,  46,  affi'd  S.  N.J.  15. 

C.  18  How.  404.     A  statute  which  pro-  '  Utley  v.  Clark  Gardner  Lode  Min- 

vides  for  the  service  of  process  on  a  ing  Co.,  4  Col.  369. 

foreign  corporation  does  not  give  any  '  Smith  v.   Little,  67  Ind.  549 ;  Am. 

new  right  of  suit  or  take  away  any  of  Ins.  Co.  v.  Wellman,  69  Id.  413. 
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which  they  can  enforce.^  The  effect  of  section  8  of  the 
act  of  Oregon  of  Oct.  21,  1864,  restricting  foreign  corpo- 
rations from  doing  business  or  making  contracts  in  the 
State  until  they  have  filed  the  bond  prescribed  by  the  act, 
is  to  render  a  contract  made  in  disregard  of  it  void.* 

To  enforce  a  right  of  action  against  property,  it  must  be 
within  the  jurisdiction  of  the  court. assuming  to  give  judg- 
ment against  it.  When  proceedings  by  attachment  termi- 
nate in  a  judgment  against  the  person  of  the  defendant, 
they  rest  upon  the  same  grounds  as  other  actions  in  per- 
sonam, and  must  disclose  the  sarne  kind  of  service  of  pro- 
cess. If  there  is  a  failure  in  this,  the  judgment  will  not  be 
recognized  in  other  jurisdictions  as  extending  beyond  the 
property  actually  seized  or  levied  upon.^  In  proceedings 
in  rem,  when  a  court  of  admiralty  has  control  over  the  thing 
itself,  the  court  has  jurisdiction  whether  the  thing  belongs 
to  a  domestic  or  a  foreign  corporation,  or  to  a  private  indi- 
vidual. At  common  law  the  property  of  foreign  corpora- 
tions cannot  be  attached  to  compel  their  appearance.  The 
authority,  whenever  it  exists,  results  from  special  custom 
or  statute.  But  this  principle  of  the  common  law  is  not 
applicable  to  process  and  proceedings  in  courts  of  admi- 
ralty, their  jurisdiction  being  as  complete  when  the  prop- 
erty is  found  within  the  district  as  when  the  person  is 
found  there,  and  they  will,  in  proper  cases,  award  attach- 
ments against  the  property  of  foreign  corporations.* 


'  Cincinnati  Mut.  Health  Assurance  *  Clarke  v.  N.  J.  Steam  Nav.  Co.,  i 

Co.  V.  Rosenthal,  55  111.  85.  Story,    531.      In   the   absence  of  any 

^  Bank  of  British  Columbia  v.  Page,  statute  providing  how  notices  shall  be 

6   Oregon,   431  ;    In  re  Comstock,   3  served  on  the   corporation,  if  service 

Sawyer,  218  ;  Semple  v.  Bank  of  Brit-  cannot  be  made  on  the  chief  officer  or 

ish  Columbia,  5  Id.  88.  managing  agent,  it  may  be  made  on 

«  Latimer  v.  Union  Pacific  R.R.  Co.,  any  officer  whose   official   relation   to 

43  Mo.  105  ;  Barnett  v.  Chicago  &  Lake  the  governing  body  or  managing  agent 

Huron  R.R.  Co.,  4  Hun,  114;  Bushel  or  chief  officer  would  make  it  his  duty 

V.  Cora.   Ins.  Co.,    15  Serg.  &  Rawle,  to-  communicate  the    notice   to    such 

173 ;  Warren  Manf.  Co.  v.  yEtna  Ins.  body,  agent,  or  officer.      Fletzall  v. 

Co.,  2  Paine  C.C.  501.  Chicago  &  Alton  R.R.  Co.,  77  Mo. 
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§  330.  Appearance  by  corporation. — The  production  of  a 
warrant  of  attorney  is  not  a  necessary  preliminary  to  the 
appearance  of  a  corporation  either  as  plaintiff  or  defendant ; 
the  universal  and  familiar  practice  of  permitting  members 
of  the  bar  to  appear  without  producing  a  warrant  of  attor- 
ney being  as  applicable  to  their  appearance  for  a  corpora- 
tion as  for  a  natural  person.^  It  is  incumbent  upon  every 
body  politic  not  created  by  a  public  law  of  which  the  court 
is  bound  to  take  notice  to  show,  if  required,  when  it  comes 
into  court  as  a  plaintiff,  the  authority  under  which  it  has 
assumed  to  act.  When  called  upon  as  a  defendant,  its  corpo- 
rate capacity  is  thus  admitted  ;  it  appears  by  attorney,  and 
responds  in  the  manner  specially  prescribed.  The  State  be- 
ing regarded  in  many  respects  as  a  body  politic,  when  it 
becomes  necessary  to  have  it  made  a  party  to  a  litigation, 
it  is  represented  by  the  attorney-general.^ 

§  331.  Parties  plaintiffs. — As  a  general  rule,  an  action  at 
law  must  be  brought  by  the  person  having  the  title  or  right 
to  the  thing  demanded,  or  to  the  damages  which  are  sought 
to  be  recovered  for  the  injury.*  Hence,  in  the  event  of 
negligence  or  fraud  on  the  part  of  directors,  the  corpora- 
tion should  bring  the  suit,  and  not  individual  stockholders. 
In  such  case  it  is  the  property  of  the  corporation  which  has 
been  misappropriated  and  lost,  and  whatever  damages  may 
be  recovered  belong  to  the  corporate  body.*     If  for  any 


315.     But  the  service  of  notice  on  a  court  will  permit  the  defendant  to  ap- 

person  who  simply  had  desk  room  in  pear,  and,  on  motion,  will  dissolve  the 

the  office  of  the  corporation  without  attachment   upon  the  giving  by   the 

any  connection  with  its  affairs  would  corporation  bail  for  the  payment  of  the 

not   be   sufficient.      Same  v.   Kansas  debt,  interest  and  costs.       Bushel  v. 

City,  etc.,  R.R.  Co.,  lb.  482.  Com.  Ins.  Co.,  15  Serg.  &  Rawle,  173. 

'  Osborn  v.  Bank  of  U.  S.,  g  Wheat.  ^  flynn  v.   N.  A.  Life  Ins.  Co.,  115 

738.     See  McCormick  v.  Pa.  R.R.  Co.,  Mass.   449 ;    Ashuelot    Manf.    Co.    v. 

49  N.  Y.  303 ;  Atty.  Genl.  v.  Guard.,  Marsh,  i  Cush.  507. 

etc.,  Ins.  Co.,  77  Id.  272.  *  Smith  v.  Hurd,  12  Mete.  371 ;  First 

"  McKim  V.  Odom,  3  Bland  Ch.  407.  Nat.  Bank  v.  Reed,  36  Mich.  263  ; 
In  case  of  an  attachment  against  the  Craig  v.  Gregg,  83  Pa.  St.  19;  Oak- 
property  of  a  foreign  corporation  the  land  Bank  v.  Wilcox,  60  Cal.  126;  Oli- 
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cause  the  corporation  is  unable  to  bring  an  action,  or, 
when  requested,  refuses  to  do  so,  a  ground  will  be  laid  for 
invoking  the  interposition  of  a  court  of  equity  in  behalf  of 
the  stockholders.^  When  the  cause  of  action  as  stated  in 
the  complaint  relates  to  property  belonging  to  a  corpora- 
tion as  the  absolute  owner  vested  with  the  legal  title,  such 
corporation  is  the  real  party  in  interest  to  prosecute  the 
action,  though  all  of  the  stock  may  be  owned  by  another 
corporation.^  Where  a  note  was  made  payable  to  "the 
cashier  of  the  Commercial  Bank,  or  his  order,"  an  action  to 
enforce  payment  was  held  properly  brought  in  the  name  of 
the  bank,  it  not  being  denied  that  the  property  of  the  note 
was  in  the  bank.^  A  note  having  been  made  payable  to 
the  president,  directors,  and  company  of  a  corporation,  and 
an  action  having  been  brought  in  the  name  of  the  corpo- 
ration, it  was  held  not  to  be  such  a  variance  as  precluded  a 
recovery,  and  that  extraneous  evidence  might  be  given  to 


phant  V.  Woodburn  Coal,  etc.,  Co.,  63 
Iowa,  332 ;  Tomlinson  v.  Bricklayers' 
Union,  87  Ind.  308 ;  Evans  v.  Bran- 
don, 53  Texas,  56 ;  Einstein  v.  Rosen- 
field,  38  N.  J.  Eq.  309.  When  a  trus- 
tee of  a  corporation  misappropriates 
money,  the  remedy  is  by  action  at  law, 
which  is  barred  in  six  years.  Pierson 
V.  McCurdy,  33  Hun,  520. 

'  Allen  V.  Curtis,  26  Conn.  456; 
Greaves  v.  Gouge,  69  N.  Y.  154; 
Brinckerhoff  v.  Bostwick,  88  Id.  52  ; 
Carter  v.  Ford  Glass  Co.,  85  Ind.  iSo ; 
Lehigh  Coal  &  Nav.  Co.  v.  Cent.  R.R. 
Co.  of  N.  J.,  35  N.  J.  Eq.  349;  Elkins 
V.  Camden  &  Atlantic  R.R.  Co.,  36  Id. 
467,  affi'd  37  Id.  273  ;  Halsey  v.  Ack- 
erman,  38  Id.  501.  Where  the  charter 
of  a  railroad  company  is  repealed  and 
its  franchises  and  property  are  assigned 
to  another,  and  the  company  declines 
to  resort  to  a  remedy,  a  stockholder 
may  maintain  a  suit  for  an  injunction 
on  the  ground  that  the  repealing  stat- 


ute impairs  the  obligation  of  a  con- 
tract. Greenwood  v.  Freight  Co.,  105 
U.  S.  13.  From  the  fact  that  in  a  ju- 
dicial proceeding  by  or  against  a  cor- 
poration it  is  the  corporation  in  its  cor- 
porate capacity  that  is  a  party,  and  not 
the  individual  stockholders,  it  has  been 
held  that  a  judge  is  competent  to  sit  in 
the  suit,  though  he  is  related  to  one  of 
the  stockholders  within  the  prohibited 
degree.  Scarborough  T.  Co.  v.  Cutler, 
6Vt.  315. 

"  Winona,  etc.,  R.R.  Co.  v.  St.  Paul, 
etc.,  R.R.  Co.,  23  Minn.  359.  In  New 
Hampshire,  when  a  grant  of  land  has 
been  made  to  a  corporation  under  a 
certain  name,  and  the  legislature  sub- 
sequently changes  the  name  of  the  cor- 
poration, it  has  been  the  uniform  cus- 
tom to  bring  actions  in  the  name  given 
to  the  original  grantees.  Sunapee  v. 
Eastman,  32  N.  H.  470. 

"  Commercial  Bank  v.  French,  21 
Pick.  486. 
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show  who  was  interested  in  the  note  as  payee.^  Two  in- 
corporated companies  may  unite  to  enforce  their  rights  by 
an  action,  whether  of  assumpsit  to  recover  a  sum  of  money 
deposited  in  a  bank  in  their  joint  names,  or  otherwise.*  A 
stockholder  in  a  business  corporation  cannot  sue  in  equity 
for  relief  against  an  injury  done  or  threatened  to  the  cor- 
poration of  which  he  is  a  member,  without  alleging  that 
the  corporation  or  its  officers  are  derelict  in  their  duty.  The 
appropriate  party  to  maintain  a  suit  for  such  injuries  is  the 
corporation  itself,  acting  by  its  legal  officers  and  managers. 
Should  these  officers  refuse  to  perform  their  duty,  then 
only  can  the  stockholder  resort  to  the  courts  for  aid  against 
the  wrong-doer.^ 

It  should  appear  in  a  petition  filed  by  a  stockholder  that 
a  right  to  maintain  a  suit  for  the  wrong  and  injury  set  forth 
in  his  petition  has  accrued  to  him,  either  by  reason  of  the 
refusal  of  the  corporation  to  sue,  or  because  the  parties  to 
be  sued  are  under  the  control  of  the  corporation.*     When 


'Newport,  etc.,  Co.  v.  Starbird,  10  15;   N.  Y.,  etc.,  R.R.  Co.  v.  Schuyler, 

N.  H.  123.     See  Leonardsville  Bank  V.  17  N.  Y.  592;    Talbot  v.  Scripps,  31 

Willard,   25   N.   Y.    574.     An  action  Mich.  268. 

brought  in  the  names  of  A.,  B.,  and  C,  *  Brewer  v.  Boston  Theatre,  104 
trustees  of  the  Ministerial  Fund,  is  not  Mass.  378 ;  Heath  v.  Erie  R.R.  Co.,  8 
brought  by  a  corporation  known  as  Blatchf.  347 ;  Ware  v.  Bazemore,  58 
"The  Trustees  of  the  Ministerial  Ga.  316;  Bulkley  v.  Big  Muddy  Iron 
Fund."  Bartlett  v.  Brickett,  14  Allen,  Co.,  ']^  Mo.  105.  A  stockholder  must 
62.  A  foreign  corporation  may  sue  in  show  that  he  has  suffered  real  and  sub- 
its  own  name,  or  in  that  of  trustees  ap-  stantial  injury,  and  that  he  has  ex- 
pointed  by  a  court  to  wind  up  its  affairs,  hausted  all  the  means  at  his  disposal 
Stewart  v.  U.  S.  Ins.  Co.,  9  Watts,  126.  to  obtain  within  the  corporation  itself 

"  New  York,  etc..  Canal  Co.  v.  Fulton  a  redress  of  his  grievances,  before  a 
Bank,  7  Wend.  412.  Corporations  in-  court  of  equity  will  interfere  and  set 
terested  in  a  debt  or  other  property,  aside  a  transaction  of  the  corporation 
may  unite  in  appointing  an  agent  or  or  of  its  directors.  Dimpfell  v.  Ohio, 
agents  to  take  care  of  their  interests;  etc.,  R.R.  Co.,  no  U.  S.  209.  When 
and  an  action  may  be  maintained  in  the  a  petition  fails  to  set  forth  facts  show- 
name  of  the  agent,  as  well  as  in  that  of  ing  that  the  plaintiff  is  the  proper  party 
the  principals,  if  power  to  that  effect  to  maintain  an  action,  if  objection  be 
be  given.  Frazier  v.  Wilcox,  4  Rob.  not  taken  by  the  defendant,  it  will  be 
La.  517.  deemed  to  have  been  waived.    The  de- 

'  Morgan  v.  Railroad  Co.,  i  Woods,  cisions  as  to  the  meaning  of  the  phrase 
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a  person  embarks  his  means  in  the  enterprise  of  a  corpora- 
tion, he  thereby  agrees  that  its  afifairs  shall  be  managed  and 
controlled  by  such  officers  as  the  stockholders  may  desig- 
nate, and  so  long  as  they  conduct  the  corporate  affairs  in 
good  faith  and  within  the  authority  conferred  by  the  charter, 
he  has  no  ground  to  complain.  But  neither  the  directors 
nor  the  majority  of  the  stockholders  can  do  as  they  please 
with  the  property  represented  by  the  shares  of  the  stock- 
holders. They  must  not  act  fraudulently,  nor  must  they 
exceed  the  powers  conferred  upon  them  by  the  law  creat- 
ing or  governing  the  corporation.  As  a  general  rule  a 
court  of  equity  will  enjoin  on  behalf  of  the  stockholders  of 
a  corporation  any  improper  alienation  or  disposition  of  cor- 
porate property  for  other  than  corporate  purposes,  and  will 
restrain  the  commission  of  acts  which  are  contrary  to  law 
and  tend  to  the  destruction  of  the  franchises,  as  well  as  the 
improper  management  of  the  business  of  the  corporation, 
or  a  wrongful  diversion  of  the  funds.  So,  if  the  managers 
of  the  corporation  are  about  to  engage  in  any  enterprise  not 
contemplated  by  the  charter,  or  are  proceeding  to  apply  the 
corporate  funds  to  any  other  than  corporate  purposes,  or,  in 
general,  if  they  are  transcending  their  charter,  equity  will 
interfere.  In  such  cases,  the  court  may  grant  relief  at  the 
suit  of  a  single  stockholder.^     A  single  stockholder  in  a 

"legal  capacity  to  sue,  have  not  been  gle  v.  Hobbs,  42  Mo.  537;  State  to  the 

uniform.     It  may  arise  from  some  per-  use  of  Saline  Co.  v.  Sappington,  68  Id. 

sonal  disability  of  the  plaintiff,  or  from  454;  Bliss  Code,  sees.  407, 408.  Whether 

the  fact  that  he  has  no  title  to  the  char-  when  fraud  has  been  perpetrated  by  the 

acter  in   which  he   sues.     There    are  directors  of  a  corporation  by  which  the 

cases  which  hold  that  it  relates  only  to  property  or  interest  of  the  stockholders 

a  legal    incapacity,   such   as   infancy,  is  affected,  they  can  come  in  and  ask 

coverture,  lunacy,  and  the  like.     But  that  their  property  shall  be  protected 

the  better  opinion  is  that  it  applies  to  when  it  is  shown  that  they  will  have  no 

all   cases  where   the   plaintiff,  though  interest  or  property  remaining  after  the 

having  an  interest  in  the  subject  of  the  relief  prayed  for    is    afforded,    guere. 

suit,  and  the  relief  demanded,  does  not  Bayliss  v.  Lafayette,  etc.,  R.R.  Co.,  8 

show  a  right  to  appear  in  court  and  Bissell,  193. 

demand  such  relief  in  his  own  name."        '  Rogers  v.  Lafayette  Agr.  Works, 

Bulkley  v.  Big  Muddy  Iron  Co.,  77  Mo.  52  Ind.  296,  per  Downey,  J. 
105,  per  Hough,  C.  J.     And  see  Fug- 
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corporation  has  the  same  right  to  institute  legal  proceedings 
against  the  corporation  for  the  protection  of  his  individual 
rights  that  a  third  party  not  a  stockholder  possesses ;  but 
when  he  resorts  to  such  proceedings  to  protect  not  simply 
such  interests,  but  the  property  and  rights  of  the  corpora- 
tion against  the  action  or  threatened  action  of  third  parties, 
thus  assuming  duties  properly  devolving  upon  its  directors, 
he  must  show  a  clear-  breach  of  duty  on  their  part  in 
neglecting  or  refusing  to  act  in  the  matter,  amounting  to 
such  grossly  culpable  conduct  as  would,  lead  to  irremediable 
loss  to  him  if  he  were  not  permitted  to  bring  the  matter 
before  the  courts.  And  such  neglect  and  refusal  must  not 
be  simulated,  but  real  and  persisted  in,  after  earnest  efforts 
to  overcome  it/  The  jurisdiction  at  the  instance  of  a 
shareholder  is  to  apply  preventive  remedies  by  injunction 
to  restrain  those  who  administer  the  affairs  of  the  corpora- 
tion from  doing  acts  that  would  amount  to  a  violation  of 
the  charter.  It  also  extends  to  inquiry  concerning  and  en- 
joining, as  the  case  may  require,  individuals  in  whatever 
character  they  may  assume  to  act,  from  prosecuting  any 
course  of  conduct  which  is  in  violation  of  a  corporate 
franchise,  or  in  denial  of  a  right  growing  out  of  it,  when 
for  the  injury  which  will  result,  there  is  no  adequate  remedy 
at  law.  When  the  directors  of  a  corporation  have  misap- 
plied a  portion  of  its  funds  to  which  a  shareholder  has  a 
distinct  right,  as,  for  instance,  a  dividend,  he  may,  in  an 
action,  recover  the  amount  misapplied  ;  and  when  such 
misapplication  has  not  been  effected,  but  is  threatened,  he 


'  Detroit  v.  Dean,  io6  U.  S.  537,  per  be  shown  that  a  corporation    cannot 

Field,  J.,  approving  Hawes  v.  Oak-  safely  be  left  to  obtain  relief  in  the 

land,  104  Id.  450.     Although  as  a  rule  usual  manner,  equity  will  interfere  at 

before  a  court  of  equity  can  interfere  the  suit  of  a  stockholder  without  proof 

with  the  management  of  a  corporation  of  a  demand  upon  the  managing  agents 

at  the  suit  of  a  stockholder,  it  is  neces-  and  their  wrongful  neglect  or  refusal  to 

sary  to  show  that  the  directors  or  man-  proceed.     Finney  v.  Bennett,  27  Gratt, 

aging  officers  having  control  of  it  have  365  ;  Crumlish  v.  Shenandoah  Valley 

refused  to  act  in  its  behalf.     Yet  if  it  R.R.  Co.,  28  West  Va.  623. 
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may,  by  a  bill  in  equity  for  an  injunction,  prevent  it.  So, 
when  a  corporation  or  its  rights  of  property  are  threatened 
with  an  injury  of  such  a  nature  as  the  court  will  enjoin, 
but  it  refuses  to  take  any  legal  steps  to  protect  itself,  a 
stockholder  may  maintain  a  bill  in  equity  against  the  party 
threatening  the  mischief  and  the  corporation,  to  restrain 
by  injunction  the  commission  of  the  act,  in  order  to  pro- 
tect his  intei'est  from  immediate  damage.  But  when  a  cor- 
poration has  been  injured  by  a  tort  or  breach  of  a  contract, 
or  has  any  right  of  action  legal  or  equitable  against  a  party, 
an  individual  shareholder  cannot  prosecute  that  cause  of 
action  because  the  corporation  fails  or  refuses  to  do  so.  It 
would  be  a  doctrine  attended  with  serious  consequences  if 
every  individual  shareholder,  assuming  the  place  of  the 
corporation,  could  decide  for  it  when  actions  should  be 
brought  to  vindicate  its  supposed  right.  If  a  stockholder 
is  aggrieved  by  the  refusal  of  the  board  of  directors  to  ac- 
cept his  views,  his  remedy  is  to  unite  with  other  stock- 
holders and  change  those  directors.  But  if  irreparable 
mischief  to  his  interests  may  ensue  meantime,  equity  will 
administer  preventive  justice  until  such  time  as  the  will  of 
the  body  of  stockholders  can  be  ascertained.^  In  Hawes 
v.  Oakland,^  Miller,  J.,  in  deHvering  the  opinion  of  the 
court,  said:  "We  understand  the  doctrine  to  be  that  to 
enable  a  stockholder  in  a  corporation  to  sustain  in  a  court 
of  equity  in  his  own  name  a  suit  founded  on  a  right  of 
action  existing  in  the  corporation  itself,  and  in  which  the 
corporation  itself  is  the  appropriate  plaintiff,  there  must 
exist,  as  the  foundation  of  the  suit,  some  action  or  threat- 
ened action  of  the  managing  board  of  directors  or  trustees 
of  the  corporation  which  is  beyond  the  authority  conferred 
on  them  by  their  charter  or  other  source  of  organization  ; 
or  such  a  fraudulent  transaction  completed  or  contemplated 


>  Samul  V.  Holladay.Woolworth,  400,        ^  104  U.  S.  450. 
per  Miller,  J. 
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by  the  acting  manager^,  in  connection  with  some  other 
party,  or  among  themselves,  or  with  other  shareholders,  as 
will  result  in  serious  injury  to  the  corporation,  or  to  the 
interests  of  the  other  shareholders  ;  or  where  the  board  of 
directors,  or  a  majority  of  them,  are  acting  for  their  own 
interest,  in  a  manner  destructive  of  the  corporation  itself,  or 
of  the  rights  of  the  other  shareholders ;  or  where  the 
majority  of  shareholders  themselves  are  oppressively  and 
illegally  pursuing  a  course  in  the  name  of  the  corporation, 
which  is  in  violation  of  the  rights  of  the  other  sharehold- 
ers, and  which  can  only  be  restrained  by  a  court  of  equity. 
In  addition  to  the  existence  of  grievances  which  call  for 
this  kind  of  relief,  it  is  equally  important  that  before  the 
shareholder  is  permitted  in  his  own  name  to  institute  and 
conduct  a  litigation  which  usually  belongs  to  the  corpora- 
tion, he  should  show  to  the  satisfaction  of  the  court  that 
he  has  exhausted  all  the  means  within  his  reach  to  obtain 
within  the  corporation  itself  the  redress  of  his  grievances, 
or  action  in  conformity  to  his  wishes.  He  must  make  an 
earnest,  not  a  simulated,  effort  with  the  managing  body  of 
the  corporation,  to  induce  remedial  action  on  their  part, 
and  this  must  be  made  apparent  to  the  court.  If  time 
permits,  or  has  permitted,  he  must  show,  if  he  fails  with 
the  directors,  that  he  has  made  an  honest  effort  to  obtain 
action  by  the  stockholders  as  a  body,  in  the  matter  of  which 
he  complains.  And  he  must  show  a  case,  if  this  is  not 
done,  where  it  could  not  be  done,  or  it  was  not  reasonable 
to  require  it.  The  efforts  to  induce  such  action  as  com- 
plainant desires  on  the  part  of  the  directors,  and  of  the 
shareholders  when  that  is  necessary,  and  the  cause  of  failure 
in  these  efforts  should  be  stated  with  particularity,  and  an 
allegation  that  complainant  was  a  shareholder  at  the  time 
of  the  transactions  of  which  he  complains,  or  that  his 
shares  have  devolved  on  him  since,  by  operation  of  law, 
and  that  the  suit  is  not  a  collusive  one  to  confer  on  a  court 
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of  the  United  States  jurisdiction  in  a  case  of  which  it 
could  otherwise  have  no  cognizance,  should  be  in  the  bill, 
which  should  be  verified  by  affidavit."  ^ 

In  a  suit  brought  by  a  creditor  or  a  stockholder  of  a  cor- 
poration against  the  directors  for  a  fraudulent  breach  of 
trust,  the  corporation  itself,  if  in  existence,  is  a  necessary 
party.*  "  Such  a  suit  can  only  be  maintained  on  the  ground 
that  the  rights  of  the  corporation  are  involved.  These 
rights  the  individual  shareholder  is  allowed  to  assert  in  be- 
half of  himself  and  associates,  because  the  directors  of  the 
corporation  decline  to  take  the  proper  steps  to  assert  them. 
Manifestly,  the  proceedings  for  this  purpose  should  be  so 
conducted  that  any  decree  which  shall  be  made  on  the 
merits  shall  conclude  the  corporation.  This  can  only  be 
done  by  making  the  corporation  a  party  defendant.  The 
relief  asked  is  on  behalf  of  the  corporation,  not  on  that  of 


'  See  Foss  v.  Harbottle,  2  Hare,  461  ; 
Mozley  v.  Alston,  i  Ph.  790 ;  McDou- 
gall  V.  Gardiner,  i  Ch.  D.  13;  Marsh 
V.  Eastern  R.R.  Co.,  40  N.  H.  548; 
Peabody  v.  Flint,  6  Allen,  52  ;  Brewer 
V,  Boston  Theatre,  104  Mass.  378 ; 
Hersey  v.  Veazie,  24  Me.  9  ;  Pond  v. 
Vt.  Valley  R.R.  Co.,  12  Blatchf.  280; 
McHenry  v.  N.  Y.,  Pennsylv.,  etc., 
R.R.  Co.,  22  Fed.  Rep.  130;  Leo  v. 
Union  Pacific  R.R.  Co.,  19  Id.  283; 
Cogswell  V.  Bull,  39  Cal.  320  ;  Winsor 
V.  Bailey,  55  N.  H.  218.  See  Ramsey 
V.  Gould,  57  Barb.  398. 

In  Cunningham  v.  Pell,  $  Paige  Ch. 
613,  6  Id.  655,  a  suit  in  equity  was 
brought  by  a  creditor  against  the  di- 
rectors of  a  moneyed  corporation  to 
enforce  their  liability  for  a  fraudulent 
breach  of  trust,  and  afterward  the 
plaintiff  amended  his  bill  by  inserting 
an  allegation  that  it  was  filed  also  in 
behalf  of  all  others  standing  in  the 
same  situation.  It  was  held  that  a 
third  person  against  whose  right  of 


action  at  the  time  of  such  amendment 
the  statute  of  limitations  had  run,  so 
that  he  could  not  have  filed  the  bill 
himself,  could  not  come  in  and  claim 
relief  against  the  defendants  upon  the 
decree  made  upon  such  amended  bill. 
It  is  inferable  from  that  case  that  if  the 
suit  had  originally  been  commenced  by 
the  plaintiff  on  behalf  of  himself  and 
all  others  standing  in  the  same  situa- 
tion, the  action  would  not  have  been 
barred,  as  to  any  of  the  persons  for 
whose  benefit  it  was  prosecuted,  by 
any  limitation  of  time.  Brinckerhoff 
V.  Bostwick,  99  N.  Y.  185,  reversing  S. 
C.  34  Hun,  352. 

'  Cunningham  v.  Pell,  5  Paige  Ch. 
607 ;  6  Id.  655  ;  Smith  v.  Rathbun,  66 
Barb.  402 ;  Greaves  v.  Gouge,  69  N. 
Y.  154;  Cicotte  V.  Anciaux,  53  Mich. 
227  ;  Charleston'  Ins.  &  Trust  Co.  v. 
Sebring,  5  Rich.  Eq.  342 ;  Black  v. 
Huggins,  2  Tenn.  Ch.  780 ;  Wilkins  v. 
Thome,  60  Md.  253. 
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the  individual  shareholder,  and,  if  it  be  granted,  the  com- 
plainant derives  only  an  incidental  benefit  from  it.  It  would 
be  wrong,  in  case  the  shareholder  were  unsuccessful,  to 
allow  the  corporation  to  renew  the  litigation  in  another 
suit  involving  precisely  the  same  subject-matter.  To  avoid 
such  a  result,  a  court  of  equity  will  not  take  cognizance  of 
a  bill  brought  to  settle  a  question,  in  which  the  corporation 
is  the  essential  party  in  interest,  unless  it  is  made  a  party  to 
the  litigation."  ^  An  assignee  in  bankruptcy  of  a  corpora- 
tion can  enforce  not  only  the  rights  which  the  corporation 
could  have  done  if  insolvency  or  bankruptcy  had  not  super- 
vened, but  the  rights  of  general  creditors  as  well.*  The  fact 
that  a  contractor  is  a  stockholder,  does  not  prevent  him 
from  maintaining  an  action  against  the  corporation  on  the 
contract.^  A  civil  suit  cannot  be  brought  against  a  corpo- 
ration by  the  people  of  the  State  to  decide  the  relative  rights 
of  different  factions  of  officers,  nor  to  determine  the  ques- 
tion of  the  validity  of  certain  shares  of  stock  claimed  to 
have  been  illegally  issued,  unless  the  State  itself  is  a  stock- 
holder. The  people  can  only  intervene  upon  the  assertion 
of  a  distinct  right  on  the  part  of  the  public  in  respect  to  the 
subject-matter  litigated.* 

When  individuals  voluntarily  associate,  and  adopt    the 
name  or  description  intended  to  embrace  all  of  the  mera- 


'  Davenport  v.  Dows,  18  Wall.  626.  it  need  not  be  made  a  party.  Ervin  v. 
In  Dodge  V.  Woolsey,  18  How.  331,  the  Oregon  R.R.  &  Nav.  Co.,  20  Fed.  Rep. 
plaintiff  was  a  stockholder  in  a  bank  577.  An  agreement  between  A.  and 
incorporated  and  doing  business  in  B.,  as  owners  of  the  W.  Mills,  to  sub- 
Ohio.  The  defendant  was  about  to  mit  all  claims  between  certain  parties 
collect,  by  distress,  from  the  bank,  cer-  and  the  mill  company  to  arbitration, 
tain  taxes  which  were  illegal.  The  does  not  make  the  mill  company  a 
plaintiff  requested  the  bank  to  take  party  to  the  arbitration.  Sawyer  v. 
legal  steps  to  prevent  this,  but  it  de-  Winnegance,  26  Me.  122. 
clined  to  do  so.  The  court  held  that  "  Upton  v.  Englehart,  3  Dillon,  496. 
the  plaintiff  could  maintain  his  suit  "  Culbertson  v.  Wabash  Co.,  4  Mc- 
against  the  collector  for  an  injunction,  Lean,  544. 

making  the  bank  also  a  party.     When  '  People  v.  Albany,  etc.,  R.R.  Co.,  57 

a  corporation  is  practically  dissolved,  N,  Y.  161. 
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bers,  and  under  which  their  contractsand  engagements  are 
made  and  business  carried  on,  the  company  can  neither  sue 
nor  be  sued  by  the  name  which  it  has  adopted.  The  suit 
must  be  brought  in  the  names  of  the  individual  members. 
A  contract  made  with  the  company  by  its  name,  does  not 
prove  that  it  is  entitled  to  sue  by  that  name  as  a  corpora- 
tion aggregate  ;  though  if  the  contract  stated  on  its  face  the 
fact  that  the  company  was  duly  incorporated,  or  that  such 
was  its  corporate  name,  it  would  probably  be  sufficient  evi- 
dence of  the  fact  to  authorize  a  recovery  against  the  person 
making  such  admission.^ 

§  332.  Parties  defendants. — All  persons  whose  rights  may 
be  affected  by  the  litigation  should  be  made  parties.^  In  a 
suit  brought  by  a  corporation  for  the  purpose  of  cancelling 
invalid  certificates  of  stock,  the  claims  under  these  instru- 
ments can  be  united  and  the  holders  of  them  be  brought  in 
without  rendering  the  bill  obnoxious  to  the  charge  of  mul- 
tifariousness.^ When  the  corporation  itself  is  made  a  party 
defendant,  it  is  improper  to  add  the  directors  as  parties 
when   no   personal  claim  or  judgment  is  made  or  asked 


'  Covington  Drawbridge  Co.  v.  Shep-  statute  to  connect  its  road  with  any 

herd,  20  How.  227 ;  Williams  v.  Bank  road  legally  authorized  to  pass  within 

of  Michigan,  7  Wend.  540.  the  limits  of  a  certain  city.     In  a  suit 

^  Hare  v.  London  &  Northwestern  to  restrain  the    city   from   interfering 

R.R.  Co.,  I  J.  &  H.  252,  FergTison  v.  with  the   company,   it   was   held   not 

Wilson,  L.  R.  2,  Ch.  90 ;  CHnch  v.  Fi-  competent  to  inquire  into  the  strict  le- 

nancial    Co.,   4    Id.    117;    Russell  v.  gal  right  of  the  road  with  which  the 

Wakefield  Water  Works  Co.,  L.  R.  20,  plaintiff  was  attempting  to  connect  to 

Eq.  474;  Abbot  V.  Am.  Hard  Rubber  be  where   it  was;    that   the   plaintiff 

Co.,  4  Blatchf.  489;  Tyson  v.  Mahone,  could  not  be  called  on  to  prove  the 

I  Hughes  C.  C.  80  ;  Bill  v.  Donohue,  17  right  of  the    other  company  as  well 

Fed.  Rep.  710.     See  Lewis  v.  Bank  of  as  its  own,  which  could  only  be  con- 

Ky.,  12  Ohio,  132.    In  an  action  against  tested  in  a  direct  proceeding  against 

a  bank  for  money  had  and  received,  a  the  other  company,  where  the  parties 

receiver  of  the  bank  cannot  be  joined  in  it  might  have  an  opportunity  to  be 

when  no  demand  is  made  or  cause  of  heard  in  their  own  defense.    Cleveland, 

action  shown  against  him.     Arnold  v.  etc.,  R.R.  Co.  v.  Erie,  27  Pa.  St.  380. 
Suffolk  Bank,   27  Barb.  424.     A  rail-        '  N.  Y.,  etc.,  R.R.  Co.  v.  Schuyler, 

road    company    was    empowered    by  17  N.  Y.  592. 

VOL.  II. — 40 
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against  them.^  When  a  suit  is  brought  to  restrain  the  in- 
fringement of  a  patent,  the  directors  of  a  corporation  who 
have  the  management  and  superintendence  of  the  business, 
and  under  whose  directions  the  articles  infringed  are  manu- 
factured and  sold,  may  be  made  parties  defendants.^  The 
right  of  a  corporation  to  recover  for  annoyance  and  dis- 
comfort to  its  members  in  the  use  of  its  property  and  the 
liability  of  the  defendant  to  respond  in  damages  for  caus- 
ing the  annoyance,  is  not  affected  by  the  fact  that  the  de- 
fendant is  also  a  corporation.  Legislative  grants  of  privi- 
leges and  powers  to  corporate  bodies,  railroad  companies, 
for  instance,  confer  no  license  to  use  them  in  disregard  of 
the  rights  of  others  and  with  immunity  for  their  invasion.^ 
The  officers  and  servants  of  a  corporation  may  be  made 
parties  to  a  suit  for  the  purpose  of  eliciting  from  them  a 
discovery  on  oath  of  the  matters  charged  in  the  bill.*  So 
the  court  may  call  upon  individual  members  of  a  corpora- 
tion to  answer  under  oath,  but  the  person  whose  discovery 
is  thus  sought  must  be  named  in  the  bill  as  a  defendant.^ 

§  333.  Dedafation  or  complaint.— In  a  suit  brought  in  the 
name  of  a  corporation,  it  is  not  as  a  rule  necessary  to  aver 


'  Winch  V.   Birkenhead,  etc.,   R.R.  relief  can  be  founded  on  his  answer, 

Co.,  5  De  G.  &  Sm.  562  ;  Allen  v.  N.  either  against  him  or  the  corporation. 

J.  Southern   R.R.  Co.,   4c  How.   Pr.  The  plaintiff  may  afterward  use  him  as 

14.  a  witness,  and  the  corporation  will  have 

*  Goodyear  v.   Phelps,  3  Blatchf.  91.  the  benefit  of  a  cross-examination,  or 

See  Terhune  v.  Midland  R.R.  Co.,  38  may  disprove  the  matters  contained  in 

N.  J.  Eq.  423.  the  answer.     A  motion  that  the  corpo- 

8  Baltimore,  etc.,  R.R.   Co.  v.  Fifth  ration  and  its  officers  shall  put  in  a 

Baptist  Church,  108  U.  S.  317.  joint  answer  will  be  denied.   Vermilyea 

4  Arnold  v.   Suffolk    Bank,   supra ;  v.  FuUon  Bank,  i  Paige  Ch.  37. 
Wych  v.  Meal,  3  P.  Wms.  310 ;  Mcln-        '  Brumley  v.  Westchester  Co.  Manf. 

tyre  v.  Union  College,  6  Paige  Ch.  239 ;  Soc,  i  Johns.  Ch.  366.     A  corporation 

Many  V.  Beekman  Iron  Co.,  9  Id.  188  ;  may    be    summoned    and    proceeded 

Masters  v.  Rossie,  etc.,  Mining  Co.,  2  against  as  a  garnishee  upon  proceed- 

Sandf.  Ch.  301 ;  Lewis  v.  St.  Albans,  ings  under  the  Code  of  Virginia.  Bait, 

etc.,  Works,  50  Vt.  477.    As  against  &  Ohio  R.R.  Co.  v.  Gallahue,  i2Gratt. 

an  agent  of  the  corporation  it  is  a  bill  655.   See  Holland  v.  Leslie,  2  Harring. 

of  discovery  merely,  and  no  decree  of  Del.  306. 
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in  the  declaration  that  the  plaintiff  is  incorporated  or  that  it 
has  the  right  to  sue  in  the  name  used,  though  in  order  to 
maintain  the  action,  it  may  be  necessary  to  prove  these 
facts  if  the  defendant  appear  and  plead.*  But  it  has  been 
held  that  although  when  the  plaintiff  is  a  domestic  corpo- 
ration created  by  a  public  law,  it  may  not  be  required  to 
allege  that  it  is  a  corporation,  yet,  when  a  foreign  corpora- 
tion sues,  as  the  court  cannot  know  judicially  the  name  or 
legal  being  of  such  a  body,  it  must  be  averred.^  In  such 
case  the  complaint  need  not,  however,  in  general  set  out 
the  act  of  incorporation  or  charter  at  large,  or  even  state 
the  title  of  the  act  or  grant  or  the  date  of  its  passage  ;^  un- 
less, owing  to  the  nature  of  the  suit,  it  becomes  necessary 
to  do  so  to  show  a  cause  of  action.  Thus,  in  an  action  for 
libel  brought  by  a  foreign  insurance  company,  it  was  held 
on  demurrer  that  the  plaintiff  should  have  set  out  the  char- 
ter at  length  in  order  that  the  court  might  determine 
whether  the  publication  was  false  in  stating  the  mode  in 


'  Rees  V.  Conocheauge  Bank,  5  3  Conn.  199;  Ewing  v.  Robeson,  15 
Rand.  326 ;  Jackson  v.  Bank  of  Mari-  Ind.  26.  In  New  York  "  in  an  action 
etta,  9  Leigh,  240;  Farmers',  etc.,  against  a  corporation  the  complaint 
Bank  v.  Troy  City  Bank,  i  Doug,  must  aver  that  the  plaintiff  or  defend- 
Mich.  437 ;  Bank  of  Utica  v.  Smalley,  ant,  as  the  case  may  be,  is  a  corpora- 
2  Cowen,  770;  Jackson  v.  Plum  be,  8  tion  ;  must  state  whether  it  is  a  domes- 
Johns.  378 ;  Dutchess  Cotton  Manf.  tic  corporation  or  a  foreign  corpora- 
Co.  V.  Davis,  14  Id.  238 ;  Bank  of  tion ;  and  if  the  latter,  the  State, 
Michigan  v.  Williams,  5  Wend.  482 ;  country,  or  government,  by  or  under 
Bank  of  Waterville  v.  Belster,  13  How.  whose  laws  it  was  created.  But  the 
Pr.  270 ;  Lafayette  Ins.  Co.  v.  Rogers,  plaintiff  need  not  set  forth  or  specially 
30  Barb.  491  ;  Zion  Church  v.  St.  Pe-  refer  to  any  act  or  proceeding  by  or 
ter's  Church,  5  Watts  &  Serg.  215;  under  which  the  corporation  was  crea- 
Vance  v.  Bank  of  Indiana,  i  Blackf.  ted."  N.  Y.  Code,  section  177.5,  Ed. 
80;  Emory  v.  Evansville,  etc.,  R.R.  of  1885.  See  Irving  Nat.  Bank  v.  Cor- 
Co.,  13  Ind.  143;  O'Donald  v.  same,  bett,  10  Abb.  N.  C.  85;  Second  Nat. 
14  Id.  259 ;  Heaston  v.  Cincinnati,  etc.,  Bank  v.  Wells,  53  How.  Pr.  242  ;  Can- 
R.R.  Co.,  16  Id.  275;  Lighte  V.  Ever-  dargua  Academy  v.  McKechnie,  19 
ett  Ins.  Co.,   5   Bosw.  716;  Lewis  v.  Hun,  62. 

Bank  of  Ky.,  12  Ohio,  132;  Miss.,  etc.,  "  Bank  v.  Simonton,  2  Texas,  531. 

R.R.  Co.  V.  Gaster,  20  Ark.  455  ;  Hen-  '  Holyoke  Bank  v.  Haskins,  4  Sandf. 

riques  v.  West  India  Co.,  2  Ld.  Raym.  675. 
1532;  Cent.  Manf.  Co.  v.  Haftshome, 
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which  the  company  was  authorized  to  do  its  business,  which 
was  the  subject  of  the  libel.^  Where  the  legislature  au- 
thorizes a  municipal  corporation  to  pass  a  certain  by-law 
"  if  it  finds  it  necessary,"  and  it  passes  the  by-law,  and  an 
action  is  brought  for  its  violation,  it  is  sufficient  to  set  forth 
the  by-law  in  the  declaration,  this  being  equivalent  to  an 
averment  that  the  exigency  arose  and  was  adjudicated  and 
acted  upon.*  The  rule  laid  down  by  Kyd  on  this  point 
is  :  "  In  an  action  of  debt  for  the  penalty  of  a  by-law, 
the  time  when  the  by-law  was  made,  the  parties  by 
whom  it  was  made,  their  authority  to  make  it,  the  by- 
law itself,  and  the  breach  of  it  by  the  defendant,  must 
be  set  forth." ^  When  the  name  of  the  corporation  is 
changed  between  the  time  the  cause  of  action  arises  and 
the  beginning  of  the  suit,  the  corporation  can  recover  by  its 
new  name  a  debt  due  previous  to  the  change.*    Averments 


'  Hahnemannian  Life  Ins.  Co.  v. 
Beebe,  48  111.  87.  In  this  case  the 
court  said :  "  A  free  criticism  of  the 
character  of  an  insurance  company  or 
of  any  other  incorporation  which  claims 
the  confidence  of  the  public,  is  to  be 
encouraged  rather  than  repressed  as  a 
means  of  public  security  ;  and  if  an  in- 
surance company  has  procured  a  char- 
ter which  authonzes  it  to  pay  an  inter- 
est of  thirty  per  cent,  per  annum  to  its 
stockholders  before  laying  by  a  fund 
for  the  security  of  its  policy-holders,  we 
certainly  cannot  hold  a  publication  li- 
bellous mere'y  because  it  assumes  that 
the  company  will  do  for  the  profit  of  its 
stockholders  that  which  it  has  obtained 
an  express  power  to  do,  and  because  it 
argues  that  a  company  organized  un- 
der such  a  charter  must  necessarily  be 
unworthy  of  public  confidence.  This 
brings  us  to  the  precise  question  upon 
this  record,  namely,  Does  the  charter 
of  this  company  authorize  it  to  do  what 
the  publication  says  it  proposes  to  do  ? 
If  it  does,  the  publication  cannot  be 


considered  libellous.  It  would  be 
merely  a  just  criticism  upon  an  objec- 
tionable charter  and  a  proper  caution 
to  the  public  against  trusting  its  money 
to  a  corporation  which  has  obtained  a 
legislative  right  so  to  use  that  money 
as  necessarily  to  make  the  public  inse- 
cure. If  the  charter  contains  no  such 
authority  and  the  company  does  not 
propose  to  do  its  business  in  that 
method,  the  publication  may  be  libel- 
lous. Herein  consists  the  fatal  defect 
in  the  declaration.  It  nowhere  pur- 
ports to  set  out  the  charter,  either  in 
substance  or  in  hcEc  verbcB." 

*  Stuyvesant  v.  New  York,  7  Cowen, 
585. 

'  2  Kyd  on  Corp.  167. 

^  Northumberland  County  Bank  v. 
Eyer,  60  Pa.  St.  436.  See  Sunapee  v. 
Eastman,  32  N.  H.  470 ;  Trustees,  etc., 
V.  Schwagler,  37  Iowa,  577 ;  Racine 
County  Bank  v.  Ayers,  12  Wis.  512; 
Gould  V.  Sub-district,  etc.,  7  Minn. 
203;  Eaton,  etc.,  R.R.  Co.  v.  Hunt,  20 
Ind.  457.   A  suit  in  the  corporate  name 
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that  the  corporation  was  organized,  and  that  "  the  board  of 
directors  of  said  corporation  n:iade  assessments,"  substan- 
tially allege  the  existence  of  a  board  of  directors.^  Where 
the  contract  is  to  pay  in  such  portions  and  at  such  times  as 
the  directors  may  require,  agreeably  to  the  act  and  by-laws, 
assigning  as  a  breach  the  non-payment  of  an  assessment 
made  by  the  directors  without  alleging  that  it  was  made  in 
conformity  with  the  act  and  by-laws,  and  without  averring 
the  time  at  which  payment  was  required  by  the  directors, 
is  bad  on  demurrer.^  An  act  of  incorporation  provided 
that  sixty  days'  notice  should  be  given  of  each  call,  and  be 
published  in  at  least  two  newspapers.  A  count  setting 
forth  the  days  on  which  the  assessments  were  severally 
made,  and  averring  that  the  defendant  had  more  than  sixty 
days'  notice  of  them,  and  was  requested  to  make  payment, 
was  held  a  sufficient  allegation  of  notice.^ 


omitting  the  words,  "  The  president  and 
directors,"  is  properly  brought.  Mil- 
fi"rd,  etc.,  Tump.  Co.  v.  Brush,  10 
Ohio,  III.  In  a  summons  the  defend- 
ants were  named  the  president  and  di- 
rectors of  the  Marine  Bank,  and  in  the 
declaration  the  Marine  Bank.  It  was 
held  no  objection  to  the  declaration  on 
the  ground  of  variance.  Marine  Bank 
V.  Biays,  4  Har.  &  Johns.  338.  See 
McMinnville  Academy  v.  Reneau,  2 
Swan,  94.  A  suit  was  brought  by  a 
bank  by  the  name  it  had  employed  on 
bank  bills  it  had  issued.  It  being 
pleaded  in  abatement  that  this  was  not 
the  corporate  name  of  the  bank,  it  was 
held  that  as  the  plaintiff  had  been  led 
into  the  mistake  by  the  defendant,  the 
plaintiff  would  be  allowed  to  amend 
without  costs.  BuUard  v.  Nantucket 
Bank,  5  Mass.  99.  A  conditional  char- 
ter was  granted  certain  parties  to  build 
a  bridge  under  a  specified  corporate 
name,  which  charter  expired  by  non- 
user,  and  the  legislature  afterward 
granted  a  new  charter  under  a  differ- 


ent corporate  name  for  the  same  pur- 
pose. A  suit  having  been  brought 
against  the  corporation  by  the  name 
used  in  the  expired  charter,  and  the 
writ  served  by  leaving  a  copy  with  the 
clerk  of  the  existing  corporation,  it  was 
held  that  the  plaintiff  might  on  motion 
amend  by  altering  the  name  of  the  de- 
fendant, the  defendant  having  the  elec- 
tion of  costs  to  that  time  or  a  continu- 
ance. Sherman  v.  Conn.  River  Bridge 
Co.,  II  Mass.  338. 

1  Atlantic  Mu.  Ins.  Co.  v.  Young,  38 
N.  H.  451. 

^  Ibid.  A  contract  not  under  seal 
signed  by  an  agent  in  behalf  of  a  cor- 
poration, may  be  declared  on  in  an  ac- 
tion at  law  as  the  agreement  of  the 
corporation  made  and  signed  by  the 
agent  of  the  corporation.  Many  v. 
Beekman  Iron  Co.,  9  Paige  Ch.  188. 

'  Miss.,  etc.,  R.R.  Co.  v.  Caster,  20 
Ark.  455.  In  such  case  the  mode  of 
giving  the  notice  being  directory,  it 
may  be  either  by  publication  or  by 
actual  personal  notice.    Ibid. ' 
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When  the  action  is  brought  by  an  individual  for  an  injury 
to  the  corporation,  the  complaint  should  state  that  the  con- 
stituted representatives  of  the  corporation  have  been  re- 
quested to  bring  the  suit,  and  have  declined  to  do  so.^  In 
Talbot  V.  Scripps,^  the  court  said  :  "  The  wrong  alleged  will 
be  seen  to  be  a  corporate  wrong  in  which  all  the  stock- 
holders are  proportionally  interested,  and  any  legal  redress 
should  be  at  the  instance  of  the  corporation,  if  the  board 
of  directors  will  consent  to  demand  it.  There  is  no  allega- 
tion that  the  board  has  been  requested  to  bring  suit  and 
has  refused.  Under  the  circumstances  we  know  of  no 
ground  on  which  the  suit  can  be  maintained.  As  well 
might  an  individual  stockholder  bring  suit  to  recover  his 
share  of  corporate  funds  which  had  been  lost  by  negligence 
or  embezzlement,  or  his  proportion  of  insurance  money  on 
the  corporate  property  destroyed  by  fire.  The  injury 
counted  on  is  not  a  separate  injury  to  each  of  the  stock- 
holders, but  a  joint  injury  to  all,  and  the  corporation  repre- 
sents all  for  the  purposes  of  legal  remedy  ;  at  least  until  it 
is  shown  that  the  corporate  authorities  refuse  to  act." 

Where  a  statute  provides  that  no  stockholder  shall  be 
held  personally  liable  for  an  indebtedness  of  the  corpora- 
tion unless  a  suit  for  its  collection  has  been  brought  against 
the  corporation  within  a  year  from  the  time  it  became  due, 
in  an  action  against  a  stockholder  for  such  debt,  it  is  neces- 
sary to  aver  that  the  provisions  of  the  statute  were  com- 
plied with  in  this  respect,  notwithstanding  the  corporation 
is  insolvent.^     In  a  suit  in  equity  against  a  corporation  it  is 


'House  V.  Cooper,  30  Barb.  157;  and  1852,  it  is  not  necessary,  after  judg- 
Hazard  v.  Durant,  11  R.  I.  195;  Ware  ment  against  a  corporation,  in  order 
V.  Bazemore,  58  Ga.  316 ;  Cogswell  v.  to  proceed  against  stockholders  upon 
Bull,  39  Cal.  320 ;  Merchants',  etc.,  whom  service  has  been  made,  to  aver 
Line  v.  Waganer,  71  Ala.  581  ;  Bulk-  in  the  declaration  that  they  are  stock- 
ley  V.  Big  Muddy  Iron  Co.,  ^^  Mo.  loj.  holders,  nor  the  grounds  on  which  they 
5  31  Mich.  268.  are  sought  to  be  made  liable,  if  they 
*  Tarbell  v.  Page,  24  111.  46.  In  Mas-  are  chargeable.  Johnson  v.  Somerville, 
sachusetts,  under  the  statutes  of  1851  etc.,  Co.,  15  Gray,  216. 
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improper  to  join  a  claim  for  damages  against  individual  de- 
fendants.^ When,  in  a  suit  against  a  corporation,  an  officer 
of  the  corporation  is  made  a  defendant  for  the  purpose  of 
discovery  merely,  no  relief  either  general  or  special  should 
be  prayed  against  him,  and  the  bill  should  be  so  framed 
that  it  will  distinctly  appear  that  all  the  relief  sought  is  in- 
tended to  be  confined  to  the  other  defendants,  and  that 
none  will  be  asked  against  such  officer  at  the  hearing,  even 
as  to  costs.* 

§  334.  Answer  of  corporation. — On  a  petition  for  an  injunc- 
tion, a  corporate  body,  when  called  upon,  must  answer  all 
of  the  allegations  of  the  bill,  but  can  do  so  under  no  higher 
sanction  than  its  corporate  seal.^  It  was  held  in  an  early 
case  in  the  Supreme  Court  of  the  United  States  that  when 
a  bill  against  a  corporation  for  an  injunction  is  filed  upon 
the  oath  of  the  complainant,  if  the  answer  by  the  corpora- 
tion is  put  in  under  its  common  seal  unaccompanied  by  an 
oath,  its  weight  is  very  much  lessened,  if  not  entirely 
destroyed,  as  matter  of  evidence,  and  is  to  be  regarded 
merely  as  a  denial  of  the  allegations  in  the  bill,  analogous 
to  the  general  issue  at  law,  so  as  to  put  the  plaintiff  to 
proof  of  such  allegations.^  The  statute  of  New  York  of 
1850,  which  prohibits  corporations  from  pleading  usury  in 
defense,  applies  to  foreign  as  well  as  to  domestic  corpora- 


'  House  V.  Cooper,  supra;  Winsor        *  Union  Bank  v.  Geary,  5  Pet.  99.    If 

V.  Bailey,  55  N.  H.  218 ;  Smith  v.  Ratli-  the  plaintiff  wishes  to  have  a  sworn  an- 

bun,  22  Hun,   150.     See   Merchants',  swer,  he  must  make  some  of  the  officers 

etc.,  Line  v.  Waganer,  supra.  or  members  of  the  corporation  parties. 

^  Mclntyre  v.  Union  College,  6  Paige  It  has  been  held  that  when  the  answer 

Ch.  239 ;  Many  v.  Beekman  Iron  Co.,  9  of  the  corporation  is  not  verified   by 

Id.  188.  affidavit,  it  is  not  evidence  for  the  dcr 

'Haightv.  Morris  Aqueduct,  4  Wash,  fendant,  though  responsive  to  the  bill. 

C.  G.  601 ;    Fulton  Bank  v.  New  York  But  it  has  the  effect  of  putting  the  alle- 

Canal  Co.,  i  Paige  Ch.  311.    See  BaU  gations  to  which  it  responds  in  issue, 

timore  R.R.  Co.  v.  Wheehng,  13  Graft,  and  of  imposing  on  the   plaintiff  the 

40;    Bouldin  v.  Baltimore,  15  Md.  18;  burden  of  proving  them.     Bait.,  etc., 

Bronson  v.  La  Crosse,  etc.,  R.R.  Co.,  2  R.R.  Co.  v.  Wheeling,  13  Gratf.  40, 
Wall.  283. 
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tions;^  but  not  to  individual  indorsers  and  sureties  on  a 
note  given  by  a  corporation,  they  being  sureties  of  the  bor- 
rower, and  as  such  embraced  in  the  term  "  borrower "  in ' 
the  usury  law  of  1837.*  In  a  suit  against  a  corporation  the 
answer  of  an  individual  stockholder,  though  in  the  name 
of  the  corporation,  cannot  be  regarded  as  the  answer  of  the 
corporation.  The  corporation  not  being  before  the  court, 
it  would  not  be  bound  by  any  order  or  decree  rendered 
against  it,  nor  by  any  admissions  made  in  the  answer,  or 
stipulations  that  might  be  entered  into  by  the  parties,  or  by 
their  counsel.  When  the  directors  of  the  corporation  refuse 
to  appear  and  defend  a  bill  filed  against  them,  the  court  in 
its  discretion  will  permit  a  stockholder  to  become  a  party 
defendant  for  the  purpose  of  protecting  his  interests  against 
unfounded  and  illegal  claims ;  but  in  such  case  his  defense 
will  be  independent  of  the  corporation,  and  he  be  a  real 
and  substantial  party  to  the  extent  of  his  interest,  and  that 
of  such  of  the  stockholders  as  may  join  with  him.  A  cross 
bill  filed  by  a  stockholder  in  the  name  of  the  corporation 
without  leave  of  court,  is  irregular,  and  will  be  set  aside  on 
motion.^ 

At  common  law,  where  a  corporation  became  extinct  by 
a  voluntary  surrender  of  its  charter,  and  an  acceptance  of 
such  surrender  by  the  legislature,  or  when  a  final  judgment 
was  rendered  upon  a  quo  warranto  against  the  corporation 


'Southern  Ins.  Co.  v.  Packer,  17  N.  been  usurious  and  void  so  that  third 

Y.  51.  persons  could  not  in  such  case  allege 

^  Hungerford's   Bank   v.  Dodge,   30  usury  and  claim  that  the  transaction 

Barb.  626.     The  above  decisions  were  conferred   no    title  upon    the   lender, 

followed  by  the  court  in  Pennsylvania  quere.      Scott  v.  Johnson,    5    Bosw. 

in  an  action  on   a   contract  made  in  213. 

New  York.     Bock  v.  Lauman,  24  Pa.  ^  Bronson  v.  La  Crosse,  etc.,  R.R. 

St.  435.     See  Butterworth  v.  O'Brien,  Co.,  2  Wall.   283.     The   complainant 

28  Barb.  187;   s.  C.  23  N.  Y.  275  ;  In  can  compel  a  corporation    to   appear 

re  Wild,  1 1  Blatchf  243.    Whether  the  and  answer  by  a  writ  of  distringas  ;  or 

statute   did   not   operate  to  render  a  he  may  join  with  the  corporation  a  di- 

transaction  with   a   corporation  valid  rector  or  officer  if  he  desires  a  discov- 

which  but  for  the  statute  would  have  ery  under  oath.     Ibid. 
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declaring  its  franchises  and  privileges  forfeited,  and  decreeing 
a  seizure  and  resumption  of  the  same  by  the  government, 
a  suit  pending  against  it  at  the  time,  abated  by  opera- 
tion of  law,  and  the  attorney  for  the  corporation  might  sug- 
gest its  extinction  by  plea  or  otherwise  on  the  record.^  It 
is  now,  however,  otherwise  provided  by  statute  in  many  if 
not  in  most  of  the  States.^ 

§  335-  Misnomer  of  corporation,  how  taken  advantage  of  in 
pleading. — A  corporation  should  sue  and  be  sued  by  its  cor- 
rect name,  the  same  as  an  individual^;  ^  though  it  has  been 
held  that  if  the  name  in  the  declaration  is  substantially  but 
not  precisely  the  same  as  in  the  charter,  it  will  be  sufficient.* 


'  Greely  v.  Smith,  3  Story,  657.  See 
Moultrey  v.  Smiley,  16  Ga.  289 ;  Lin- 
dell  V.  Benton,  6  Mo.  361 ;  Merrill  v. 
Suffolk  Bank,  31  Me.  17  ;  Saltmarsh  v. 
Planters'  Bank,  17  Ala.  761  ;  Rankin 
V.  Sherwood,  31  Me.  509. 

'  Blake  v.  Portsmouth  R.R.  Co.,  39 
N.  H.  435  ;  Stetson  v.  City  Bank,  2 
Ohio  St.  167 ;  Woolsey  v.  Judd,  4 
Duer,  379 ;  Michigan  State  Bank  v. 
Gardner,  1 5  Gray,  362 ;  Ingraham  v. 
Terry,  1 1  Humph.  572.  If  a  corpora- 
tion has  a  right  to  sue  at  the  com- 
mencement of  the  action,  the  fact  of  its 
dissolution  before  trial  is  not  material. 
Agnew  V.  Bank  of  Gettysburg,  2  Harr. 
&  Gill,  478.  Where  in  an  action  against 
a  corporation  the  allegations  of  one 
count  of  the  complaint  went  to  show 
that  the  defendant  was  never  incor- 
porated, but  the  complaint  averred 
other  facts  which,  if  true,  showed  that 
the  defendant  had  forfeited  its  charter, 
a  demurrer  to  the  whole  complaint  was 
held  bad.  People  v.  Ravenswood,  etc., 
Co.,  20  Barb.  518,  Clerke,  J.,  dis- 
senting. 

*  Mr.  Kyd  (Corp.,  vol.  i,  p.  254)  re- 
marks that  "  It  is  said  that  if  a  corpo- 
ration be  known  by  a  name,  it  is  suffi- 
cient to  sue  by  that  name.     But  this 


seems  to  be  confined  to  the  case 
of  a  corporation  by  prescription ;  for 
it  is  said  on  another  occasion  that 
when  the'corporation  is  created  by  the 
king,  and  the  commencement  of  it  ap- 
pears by  record,  it  can  have  no  other 
name  by  use,  nor  be  named  otherwise 
than  as  the  king  by  his  letters  patent 
has  appointed,  and  the  court  will  not 
permit  it  to  be  sued  by  another  name. 
Yet  I  see  no  reason  why,  in  the  case  of 
a  corporation  by  charter  which  has  ac- 
quired by  long  usage  a  name  of  reputa- 
tion different  from  its  real  name  of 
foundation,  it  may  not  be  sued  by  that 
name  of  reputation,  as  well  as  a  man 
may  be  sued  by  a  name  of  reputation 
different  from  his  name  of  baptism,  or 
why,  if  the  corporation  plead  a  mis- 
nomer, the  plaintiff  may  not  reply  that 
it  is  known  by  the  one  name  as  well  as 
by  the  other."  When  a  deed  is  made 
to  a  corporation  by  a  wrong  name,  the 
corporation  may  sue  in  its  true  name, 
and  aver  in  the  declaration  that  the 
defendant  executed  the  deed  to  it  by 
the  name  mentioned  in  the  deed.  N. 
Y.  African  See.  v.  Varick,  13  Johns.  38. 
■•Kentucky  Seminary  v.  Wallace,  15 
B.  Mon.  45.  See  Clark  v.  Potter 
County,  I  Pa.  St.  163  ;  Romeo  v.  Chap- 
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An  action  by  a  corporation  aggregate  to  recover  a  thing 
due  to  it,  must  not  be  brought  in  the  name  of  its  head 
alone,  but  in  its  full  corporate  name,  unless  it  appears  that 
its  charter  permits  it  to  sue  in  the  name  of  its  head.^  The 
misnomer  of  a  corporation  is  not  ground  for  nonsuit ;  the 
objection,  whether  applicable  to  the  plaintiff  or  defendant, 
must  be  made  by  a  plea  in  abatement.'  A  plea  that  there 
is  not,  nor  on  the  day  of  the  issuing  of  the  writ,  nor  even 
since,  was  there  such  a  corporation,  is  a  plea  in  bar,  and  to 
allow  the  filing  of  such  plea  after  issue  joined  and  trial  had 
upon  non-assumpsit,  is  error.* 


man,  2  Mich.  179;  Thatcher  v.  West 
River  Nat.  Bank,  19  Id.  196 ;  Brittain 
V.  Newland,  2  Dev.  &  Batt.  363 ;  Insane 
Asylum  v.  Higgins,  15  III.  185;  Vir- 
ginia, etc..  Steam  Nav.  Co.  v.  U.  S., 
Taney,  418 ;  Coulter  v.  Trus'tees,  etc., 
29  Md.  69 ;  Sherman  v.  Proprietors,  1 1 
Mass.  338  ;  Hoboken  Building  Assoc. 
V.  Martin,  2  Beasley  N.  J.  427 ;  Brad- 
ford V.  Water  Lot  Co.,  58  Ga.  280 ; 
People  V.  Potter,  35  Cal.  no;  Marine 
Bank  v.  Biays,  4  Harr.  &  John^.  338. 
Where  an  action  is  brought  in  the  name 
of  the  trustees  of  a  religious  corpora- 
tion, a  slight  variance  in  the  corporate 
name  is  not  essential ;  for  in  such  case 
it  is  the  trustees  and  not  the  corpora- 
tion as  such  that  bring  the  suit.  Peo- 
ple V.  Runkel,  9  Johns.  147.  Where, 
however,  a  sheriff  having  served  a  writ, 
brought  an  action  for  his  fees  against 
"  The  President  and  Trustees  of  the 
Savings  Bank  for  the  county  of  Straf- 
ford," it  was  held  improper  to  intro- 
duce in  evidence  a  copy  of  a  writ  and 
execution  in  favor  of  "  The  Savings 
Bank  for  the  county  of  Strafford." 
Burnham  v.  Savings  Bank,  5  N.  H. 
446. 

'  I  Kyd  on  Corp.  255. 

"  Bank  of  Utica  v.  Smalley,  2  Cowen, 
770  ;  Bank  of  Metropolis  v.  Orme,  3 
Gill,  443 ;  Gilbert  v.  Nantucket  Bank, 


5  Mass.  97 ;  Medway  Cotton  Manf. 
V.  Adams,  10  Mass.  360;  Burnham  v. 
Savings  Bank,  5  N.  H.  446 ;  Sunapee 
V.  Eastman,  32  Id.  470;  Hoereth  v. 
Franklin  Mill  Co.,  30  III.  151  ;  Rheem 
v.  Naugatuck  Wheel  Co.,  33  Pa.  St. 
358  ;  Stone  v.  Berkshire  Soc,  14  Vt. 
86 ;  State  v.  Telephone  Co.,  36  Ohio 
St.  296  ;  Lake  Superior  Building  Assoc. 
V.  Thompson,  32  Mich.  293 ;  School 
Dist.  V.  Griner,  8  Kansas,  224 ;  Wilson 
V.  Baker,  52  Iowa,  423 ;  Whittlesey  v. 
Frantz,  74  N.  Y.  456;  N.  Y.  Code, 
sec.  1777.  An  act  changing  the  cor- 
porate name,  pending  a  suit  by  the 
corporation,  creates  no  obstacle  to  the 
continuance  of  the  suit,  especially  where 
a  subsequent  act  provides  that  the  cor- 
poration shall  not  loseany  of  its  powers, 
rights,  or  privileges  by  the  change. 
Thomas  v.  Visitors  of  the  Frederick 
County  School,  7  Gill  &  Johns.  369. 

'  Northumberland  County  Bank  v. 
Eyer,  60  Pa.  St.  436.  In  New  York, 
in  an  action  or  special  proceeding 
brought  by  or  against  a  corporation, 
the  defendant  is  deemed  to  have  waived 
any  mistake  in  the  statement  of  the 
corporate  name,  unless  the  misnomer 
is  pleaded  in  the  answer  or  other  plead- 
ing in  the  defendant's  behalf.  N.  Y. 
Code,  sec.  1777.  See  Whittlesey  v. 
Frantz,  74  N.  Y.  456.     When  the  writ 
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§  336.  Denial  of  existence  of  corporation. — When  by  statute 
a  corporation  plaintiff  is  bound  to  prove  under  tlie  general 
issue  that  it  is  a  corporate  body,  a  plea  that  no  corporation 
of  the  kind  exists  is  bad  on  special  demurrer,  as  whatever 
the  plaintiff  is  required  to  prove  in  the  first  instance,  in 
order  to  support  his  cause  of  action,  cannot  be  specially 
pleaded  by  the  defendant.  This  principle  applies  as  well  to 
foreign  as  to  domestic  corporations.^  There  is  no  rule  of 
pleading  more  universal  than  that  by  pleading  to  the  merits 
the  defendant  admits  the  capacity  of  the  plaintiff  to  sue  ; 
and  there  seems  to  be  no  reason  why  a  corporation  should 
be  placed  on  a  different  footing  in  this  respect  from  a  natu- 
ral person.^  It  is  accordingly  held  in  many  of  the  States, 
that  the  existence  of  a  corporation  plaintiff  being  a  ques- 
tion preliminary  in  its  character,  like  all  questions  as  to  the 
person  or  character  in  which  a  plaintiff  sues,  an  objection 
that  there  is  no  such  corporate  body  cannot  be  made  under 
the  general  issue,  but  must  be  pleaded  in  an  earlier  stage 
of  the  cause.^     In  Massachusetts,  if  the  defendant,  when  he 


contains  one  name  for  the  plaintiff  cor-  seen,  it  would  have  been  demurrable  as 

poration,  and  the  declaration  gives  an-  amounting  to   the  general  issue.     As 

other  name,  and  states  that  the  name  the  provision  does  not  apply  to  corpo- 

in  the  writ  is  an  error,  there  is  such  a  rations  not  created  by  a  statute  of  the 

variance   as   will  defeat  the  action  if  State,  foreign  corporations  must  prove 

properly  pleaded.     Beene  v.  Cahawba,  their  corporate  existence  the  same  as 

etc.,  R.R.  Co.,  3  Ala.  660.  before.     Bank  of  Waterville  v.  Beltser, 

'  Bank  of  Auburn  v.  Weed,  19  Johns.  13  How.  Pr.  270 ;  N.  Y.  Nat.  Exchange 

300;  Farmers',  etc..  Bank  v.  Rayner,  Bank  v.  Jones,  9  Daly,  248.  SeeSouth- 

2  Hall,    195  ;    Welland   Canal   Co.   v.  old  v.  Horton,  6  Hill,  501. 

Hathaway,  8  Wend.   481.     The  New  ^^  Prince  v.  Commercial  Bank,  i  Ala. 

York  revised  statutes  provide  that  in  241. 

suits  brought  by  or  against  any  corpo-  "  Brown  v.  lUius,  27  Conn.  84 ;  West 

ration  created  by  any   statute  of  the  Winsted   Savings   Bank  v.   Ford,   lb. 

State,  it  shall  not  be  necessary  to  prove  282  ;  Litchfield  Bank  v.  Church,  29  Id. 

on  the  trial  the  existence  of  the  CQrpo-  137 ;  School  Dist.  v.  Blaisdell,  6  N.  H. 

ration  unless  the  defendant  shall  have  197;    Concord  v.   Mclntire,   lb.   527; 

alleged  in  his  answer  that  the  plaintiff  Methodist  Church  v.  Wood,   5   Ohio, 

or  defendant,  as   the  case   may  be,  is  283  ;  Jones  v.   Bank  of  Tenn.,    8  B. 

not  a   corporation.    Nul  tiel  corpora-  Mon.   122;    Whittington   v.  Farmers' 

Hon  thereupon  became  a  good  special  Bank,  5  Har.  &  Johns.  489  ;  Rheem  v. 

plea ;  whereas  formerly,  as   we   have  Naugatuck  Wheel  Co.,  33  Pa.  St,  358 ; 
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files  his  plea,  gives  notice  tiiat  he  will  deny  the  corporate 
existence  of  the  plaintiff,  he  is  entitled  to  that  defense, 
otherwise  not.'  A  demurrer  to  a  complaint  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  when 
the  objection  is  that  it  is  not  alleged  in  the  complaint  that 
the  plaintiff  is  a  corporation,  is  bad.  The  objection  should 
be  taken  by  answer.^  In  New  York,  in  an  action  by  or 
against  a  corporation,  the  plaintiff  need  not  prove  upon  the 
trial  the  existence  of  the  corporation,  unless  the  answer  is 
verified  and  contains  an  affirmative  allegation  that  the  plain- 
tiff or  defendant,  as  the  case  may  be,  is  not  a  corporation.^ 
An  answer  that  the  plaintiff  has  not  complied  with  the  pro- 
visions of  the  act  entitled  an  act  respecting  foreign  corpo- 
rations, states  no  substantive  facts,  but  an  unsupported 
conclusion.  Such  a  plea  is  bad,  either  as  a  plea  in  abate- 
ment or  in  bar.  It  is  the  duty  of  the  pleader  to  allege  what 
acts  his  adversary  has  done  or  omitted  to  do,  and  leave  the 
court  to  determine  whether  there  has  or  has  not  been  a 
compliance  with  the  statute.*  If  a  corporation  is  shown  to 
have  once  existed,  an  answer  denying  its  existence  should 
particularly  set  forth  the  manner  in  which  the  corporate 
powers  ceased.* 

Northumberland  County  Bank  v.  Eyer,  Mete.   235  ;     Williams  v.    Cheney,    3 

60   Id.   436;    Lehigh    Bridge    Co.    v.  Gray,     220.      See    Hungerford     Nat. 

Lehigh   Coal,   etc.,  Co.,  4   Rawle,  9;  Bank  v.  Van  Nostrand,  106  Mass.  559. 

JEtna.   Ins.   Co.    v.   Peck,  28  Vt.  93  ;  *  Irving  Nat.   Bank  v.   Corbett,   10 

Savage   Manf.   Co.    v.   Armstrong,  17  Abb.  Pr.  N.  C.  85. 

Me.  34;    Mclntire  v.  Preston,  5  Gil-  *  N.  Y.  Code,  sec.  1776. 

man,  48 ;  Soc.  for  the  Propagation  of  *  Singer   Manf.   Co.   v.  Effinger,  79 

the    Gospel    v.  Pawlet,   4    Pet.    480;  Ind.  264.     See  Jones  v.  Bank  of  Tenn., 

Hardy  v.  Merriweather,   14  Ind.  203;  8  B.  Mon.  122. 

Hargrave  V.  Bank  of  Illinois,  I  Breese,  '  Heaston  v.  Cincinnati,   etc.,  R.R. 

84;    Jones   V.   Cincinnati    Type,   etc.,  Co.,  16  Ind.  275,  overruling  Morgan  v. 

Co.,  14  Ind.  89;  Hubbard  v.  Chappel,  Lawrenceburg,  3  Id.  285.     When,  as  a 

lb.  6oi  ;  Monumoi  Gt.  Beach  v.  Rogers,  legal    and    necessary  consequence    of 

I  Mass.  159;  Roxbury  v.   Huston,  37  certain  acts,  a  company  has  ceased  to 

Me.  42  ;  Orno  v.  Wedgewood,  44  Id.  have  a  corporate  existence,  and  an  in- 

49 ;  Aldermen,  etc.,  v.  Finley,  lo  Ark.  dividual   claims   that   he  has  thereby 

423.  been  injured,  or  that  certain   benefits 

'  Christian    Soc.     v.    Macomber,    3  have  thereby  resulted  to  him,  he  may, 
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Notwithstanding  some  irregularities  may  have  occurred 
in  the  organization  of  a  corporation,  if  no  act  constituting 
a  condition  precedent  to  the  existence  of  the  corporation 
has  been  omitted,  a  party  dealing  with  the  corporate  body 
cannot  set  up  an  irregularity.  The  courts  are  bound  to  re- 
gard the  body  as  a  corporation,  so  far  as  third  persons  are 
concerned,  until  it  is  dissolved  by  a  judicial  proceeding  on 
behalf  of  government.^  Under  a  writ  of  entry  by  the 
grantee  of  a  corporation  to  recover  a  piece  of  land,  it  be- 
ing shown  that  the  grantor  had  received  a  conveyance  of 
the  premises  under  the  corporate  nam.e  before  either  of  the 
parties  had  any  claim  thereto,  and  that  it  was  then  carrying 
on  business  as  a  corporation,  it  was  held  that  an  objection 
that  the  grantor  was  not  a  corporation,  could  not  avail  the 
tenant  whom  it  was  sought  to  dispossess,  and  who  himself 
relied  upon  a  conveyance  from  the  corporation  to  secure 
him  a  prior  title.^     After  judgment  in  behalf  of  a  corpora- 


by  averring  these  facts,  have  his  reme- 
dy, and  need  not,  in  the  first  instance, 
institute  a  proceeding,  and  have  it  de- 
clared that  the  corporate  existence  has 
ceased.  If  a  company  never  had  any 
corporate  existence,  so  as  to  enable  it 
to  take  and  hold  property  in  the  name 
of  a  corporation,  that  fact,  and  the 
sufficiency  of  a  transfer,  may  be  in- 
quired into  in  a  collateral  proceeding  in 
relation  to  property  which  it  claims  to 
hold.  Carey  v.  Cincinnati,  etc.,  R.R. 
Co.,  5  Iowa,  357. 

'Frost  V.  Frostburg  Coal  Co.,  24 
How.  278;  Vermont  v.  Society,  etc.,  i 
Paine  C.  C.  652 ;  Charles  River  Bridge 
v.  Warren  Bridge,  7  Pick.  344  ;  Thomp- 
son V.  N.  Y.  &  Harlem  R.R.  Co.,  3 
Sandf.  Ch.625;  Jones  V.  Bank  of  Tenn., 
8  B.  Mon.  122  ;  Vernon  Soc.  v.  Hills,  6 
Cowen,  23  ;  Cochran  v.  Arnold,  5  Pa. 
St.  399.  Notwithstanding  serious  ob- 
jections to  the  validity  of  an  act  of  in- 
corporation, the  fact  that  it  has  been  in 
operation  fourteen  years,  that  its  valid- 


ity has  been  passed  upon  by  the  high- 
est judicial  tribunal  of  the  territory  in 
which  the  body  exists,  and  that  the 
plaintiff  has  acted  .as  president  of  the 
corporation,  are  sufficient  grounds  for 
leaving  the  act  undisturbed.  Williams 
V.  Bank  of  Michigan,  7  Wend.  540.  In 
a  suit  by  a  creditor  of  a  corporation 
against  a  stockholder  the  defendant 
cannot  set  up  in  defense  irregularities 
in  the  corporate  organization,  the  right 
of  a  corporation  to  sue  and  liability  to 
be  sued  not  being  subject  to  be  inquired 
into  collaterally.  Eaton  v.  Aspinwall, 
19  N.  Y.  119.  See  Center,  etc.,  T. 
Co.  V.  McConaby,  16  Serg.  &  Rawle, 
140. 

«  Dooley  v.  Wolcott,  4  Allen,  406. 
When  a  person  is  in  possession  of  real 
estate  under  a  lease  duly  made  by  a 
board  of  trustees  elected  under  color  of 
right,  they  must  be  regarded  with  ref- 
erence at  least  to  this  portion  of  the 
lands  of  the  corporation,  as  trustees  de 
facto,  and,  until  they  are  ousted,  an 
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tion  the  defendant  in  any  proceeding  thereon  will  be  estop- 
ped from  denying  that  it  was  a  corporation  at  the  time  of 
the  entry  of  the  judgment.^ 

§  337-  Proof  required  of  corporate  existence.^ — If  the  act  of 
incorporation  is  a  public  law,  the  courts  will  take  judicial 
notice  of  it ;  but  a  charter  which  is  conferred  by  a  private 
statute  must  be  proved.*  When  issue  is  joined  on  the  ex- 
istence of  a  corporation  in  a  suit  to  which  it  is  a  party,  it 
is  sufficient,  as  a  rule,  to  produce  the  charter  and  show  user 
under  it.*     But  where  a  corporation  is  formed  under  the 


action  of  ejectment  cannot  be  main- 
tained against  their  tenant,  but  the 
court  will  be  bound  to  protect  him  in 
his  possession.  Jackson  v.  Nestles,  3 
Johns.  115.  The  fact  that  a  corpora- 
tion has  officers  defaclo  is  sufficient  to 
sustain  its  existence  as  to  strangers, 
although  there  has  been  an  omission  to 
continue,  by  an  election,  the  succession 
to  certain  offices.  Lehigh  Bridge  Co. 
V.  Lehigh  Coal  Co.,  4  Rawle,  9. 

'  Williams  v.  Bank  of  Micliigan, 
supra  ;  Hubbard  v.  Chappel,  14  Ind. 
601.  After  a  verdict  in  favor  of  a  cor- 
poration, it  will  be  presumed  that  its 
capacity  to  sue  was  conceded  or  proved 
at  the  trial  if  no  exception  is  taken  on 
that  ground.  British  Am.  Land  Co.  v. 
Ames,  6  Mete.  391. 

2  Stribling  v.  Bank  of  the  Valley,  S 
Rand.  132  ;  Aldermen,  etc.,  v.  Finley, 
10  Ark.  423  ;  Hays  v.  Northwestern 
Bank,  9  Gratt.  127  ;  State  v.  Vincennes 
University,  5  Ind.  91  ;  Anderson  v. 
Kerns  Draining  Co.,  14  Id.  199 ;  Hol- 
loway  V.  Memphis,  etc.,  R.R.  Co.,  23 
Texas,  465.  The  fact  of  incorporation 
may  be  shown  by  the  printed  laws  of  a 
State  in  which  the  charter  is  published. 
Bank  of  Wilmington  v.  WoUaston,  3 
Harring.  Del.  90.  In  Iowa,  all  acts  of 
incorporation  are  declared  public,  and 
when  nothing  appears  in  the  record  to 
the  contrary,  the  fact  of  incorporation 


is  a  legal  presumption.  Durham  v. 
Daniels,  2  Greene,  518.  And  see  Wor- 
cester Med.  Inst.  v.  Harding,  1 1  Cush. 
285.  A  promissory  note  made  payable 
at  "Hungerford  National  Bank,  Ad- 
ams," does  not  necessarily  indicate  a 
corporation  established  under  that 
name,  and  in  a  suit  by  the  bank  on 
such  a  note  which  had' been  indorsed 
to  it  by  the  payee,  in  which  the  answer 
denied  all  the  allegations  of  the  decla- 
ration, it  was  held  that  the  plaintiff 
was  put  to  the  proof  of  the  fact  of  its 
corporate  existence.  Hungerford  Nat. 
Bank  v.  Van  Nostrand,  106  Mass.  559. 
When  the  title  to  land  is  nested  in 
trustees  in  trust  for  a  corporation,  and 
the  trustees  bring  ejectment  in  their 
own  names,  but  add  "  in  trust  for  the 
company,"  this  does  not  render  it  nec- 
essary for  them  to  prove  the  incorpora- 
tion of  the  company.  Wolf  v.  God- 
dard,  9  Watts,  544.  In  Mississippi, 
trustees  of  school  lands,  although  not 
incorporated  by  a  particular  name,  are 
nevertheless  quasi  corporations,  and 
must  prove  their  right  to  sue.  The 
reason  is,  not  that  the  cause  of  action 
depends  on  their  character  as  a  corpo- 
ration, but  because  the  remedy  depends 
upon  it,  and  can  only  be  enforced  by 
persons  competent  to  sue.  Carmichael 
V.  Trustees,  etc.,  3  How.  Miss.  84. 
"  Society,  etc.,  v.  Young,  2   N,  H. 
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provisions  of  a  general  law  its  existence  must  be  proved  by 
showing  at  least  a  substantial  compliance  with  the  require- 
ments of  the  statute.^  In  an  action  by  a  railroad  company 
to  enforce  the  payment  of  a  subscription  to  its  stock,  it  is 
sufficient  under  a  general  act  for  the  formation  of  corpora- 
tions to  prove  that  the  papers  filed  by  which  the  corpora- 
tion is  sought  to  be  created  are  colorable,  and  acts  of  user ; 
thereby  showing  a  corporation  de  facto? 


310  ;  Scarsburgh  T.  Co.  v.  Cutler,  6 
Vt.  315  ;  Sampson  V.  Bowdoinham  Mill 
Co.,  36  Me.  78 ;  Came  v.  Bingham,  39 
Id.  35  ;  Utica  Ins.  Co.  v.  Tilman,  i 
Wend.  555 ;  Same  v.  Cadwell,  3  Id. 
296 ;  Fire  Dept.  v.  Kip,  10  Id.  266 ; 
Meth.  Epis.  Church  v.  Pickett,  19  N.  Y. 
482 ;  Wilmington,  etc.,  R.R.  Co.  v. 
Thompson,  7  Jones  N.  C.  387.  In 
Massachusetts,  charters  granted  by  the 
legislature,  including  an  act  consolidat- 
ing two  distinct  railroad  corporations 
into  one  under  a  new  name,  were  held 
prima  facie  evidence  of  the  existence 
of  a  corporation  de  facto,  and  of  its 
ownership,  possession,  and  manage- 
ment of  the  road.  Com.  v.  Bakeman, 
105  Mass.  53.  In  an  action  by  a  cred- 
itor to  recover  from  an  individual  stock- 
holder the  amount  of  an  execution  ob- 
tained against  the  corporation,  it  is 
necessary,  if  required,  that  the  exist- 
ence and  organization  of  the  corpora- 
tion should  be  proved,  which  may  be 
done  by  the  corporate  records  duly  au- 
thenticated. If  books  have  not  been 
kept  or  are  not  accessible  to  the  party 
upon  whom  the  affirmative  lies,  an  ac- 
ceptance of  the  charter  may  be  shown 
by  implication  from  the  acts  of  the  cor- 
poration if  such  acts  are  capable  of 
proof.  Hudson  v.  Carman,  41  Me.  84. 
See  Gray  v.  Turnpike  Co.,  4  Rand. 
578.  The  fact  that  the  books  show  the 
election  of  corporate  officers  is  prima 
facie  sufficient  to  prove  that  the  body 
was  duly  incorporated.  Wood  v.  Jef- 
ferson County  Bank,  9  Cowen,  194. 


'  Mokelumne  Hill  Co.  v.  Woodbury, 
14  Cal.  424;  Patterson  v.  Arnold,  45 
Pa.  St.  410 ;  Washington  Mut.  Ins. 
Co.  v.  Chamberlain,  16  Gray,  165. 
Showing  the  appointment  ijy  the  gov- 
ernor of  inspectors  of  a  turnpike  road 
and  their  certificate  that  the  road  is 
completed  and  gates  erected,  is  not 
sufficient  to  establish  the  corporate  ex- 
istence of  a  turnpike  company.  Bill  v. 
Fourth  Gt.  Western  Turnpike  Co.,  14 
Johns.  416.  When  an  association  be- 
comes incorporated  under  a  general 
act,  a  certificate  authenticated  by  the 
seal  of  the  State  and  apparently  con- 
formable to  the  public  act,  is  sufficient 
to  show  its  organization  ;  and  no  sub- 
sequent faults  or  omissions  which 
would  work  a  forfeiture  can  be  made 
available  to  defeat  an  action  on  a  con- 
tract with  a  corporation  which  was 
once  legally  constituted.  Eagle  Works 
V.  Churchill,  2  Bosw.  166. 

"  Buffalo,  etc.,  R.R.  Co.  v.  Gary,  26 
N.  Y.  75,  Allen  and  Sutherland, 
JJ.,  dissenting.  As  against  a  party 
who  has  dealt  with  a  corporate  body, 
the  production  of  the  original  certifi- 
cate of  incorporation  with  a  clerk's 
certificate  thereon  that  it  is  recorded  in 
the  county  clerk's  office,  and  proof  of 
user,  are  sufficient  to  show  corporate 
existence  without  proving  that  a  copy 
of  the  certificate  has  been  filed  with 
the  secretary  of  state.  Leonardsville 
Bank  v.  Willard,  25  N.  Y.  574. 
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The  fact  that  a  statute  provides  that  the  copy  of  a  cer- 
tificate of  incorporation  filed  in  pursuance  of  the  act,  certified 
by  the  county  clerk  or  his  deputy  to  be  a  true  copy,  shall 
be  received  in  all  courts  and  places  as  presumptive  evidence 
of  what  is  therein  stated,  does  not  necessarily  exclude 
every  other  method  of  proving  the  incorporation.^  The 
charter  of  a  foreign  corporation  must  be  proved  like 
any  other  material  fact,  the  courts  of  the  State  not  being 
presumed  to  be  acquainted  with  foreign  charters.*  A. copy 
of  the  charter  of  such  a  corporation  certified  to  be  a  true 
copy  by  the  secretary  of  state,  with  the  seal  of  the  State 
which  granted  the  charter,  is  admissible  in  evidence,  and, 
with  proof  of  user,  is  sufficient  to  show  the  organization  of 
the  corporation.'^  If  the  plaintiff  would  rely  upon  the  fact 
that  the  defendant,  a  foreign  corporation,  has  failed  to  or- 
ganize according  to  the  laws  of  its  own  State,  or  that 
it  has  by  virtue  of  those  laws  forfeited  its  charter,  the 
particular  statute  or  statutes  relied  upon  should  be  set  out 
in  order  that  the  court  may  judge  of  the  legal  provisions, 
the  courts  of  one  State  not  taking  judicial  notice  of  the 
statutes  of  another  State.*    Proof  that  a  company  attempted 


1  New  York  Car  Oil  Co.  v.  Richmond,  tion  of  a  subscriber  in  reference  to  his 

6  Bosw.  213.     The  subscription-booli  subscription  made  after  the  corporation 

signed  by  the  defendant,  v/hich  recites  has  organized,  is  not  admissible  upon 

the  formation  cif  the  corporation  under  the  question  whether  the  corporation 

a  general  r  dlroad   act,  and  that  the  acted  in  good  faith  at  the  time  of  its 

necessary  affidavits  showing  due  com-  organization.     Penobscot  R.R.  Co.  v. 

pliance   with   the   law    were    filed,  is  White,  41  Me.  512. 

sufficient  proof  of  the  corporate  exist-  '■' U.  S.  Bank  v.  Stearns,  15  Wend, 

ence  of  the  plaintiff.    Black  River,  etc.,  314;  Savage  Manf.  Co.  v.  Armstrong, 

R.R.Co.v.  Clarke,  25  N.Y.  208.   When  17  Me.  34;  Lewis  v.  Bank  of  Ky.,  12 

it  is  a  condition  precedent  to  the  legal  Ohio,  132;  Marine,  etc..  Bank  v.  Jaun- 

organization  of  a  corporatioji  that   a  cey,  i  Barb.  486. 

certain  number  of  shares  shall  be  sub-  '  State  v.  Carr,  5  N.  H.  367  ;  U.  S. 

scribed,  although  testimony  that  a  num-  v.  Johns,  i  Wash.  C.  C.  363;  s.  C.4 

ber  of  shares  were  taken  by  persons  Dallas,  412;   Farmers',   etc..  Bank  v. 

not  primarily  responsible  for  them  is  Troy  City  Bank,  i  Doug.  Mich.  437; 

improper,  yet  evidence  may  be  given  Pacific  Guano  Co.v.  Mullen,66  Ala.  582. 

tending  to  show  that  subscriptions  were  ■■  Carey  v.  Cincinnati,  etc.,  R.R.  Co., 

not  made  in  good  faith.     The  declara-  5  Iowa,  357. 
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an  organization  under  a  statute  of  a  foreign  State,  transacted 
business  as  a  corporation  de  facto  under  the  organization, 
and  that  the  certificates  of  shares  of  stock  recited  that  the 
corporation  was  so  organized,  is  sufficient  prima  facie  to 
authorize  a  finding  that  the  company  is  duly  incorporated, 
in  a  case  in  which  the  fact  is  collaterally  in  issue.^ 

§  338.  Admission  of  incorporation. — When  the  members, 
and  especially  the  officers  of  a  company  hold  themselves  out 
to  be  a  legally  incorporated  body  and  act  as  such  with  the 
public,  they  are  estopped  in  a  suit  against  the  company  to 
deny  its  corporate  existence  by  reason  of  some  defect  in  the 
charter.'  So,  a  suit  against  a  corporation  by  its  corporate 
name  admits  that  it  has  acquired  legal  corporate  existence, 
and  this  fact  cannot  be  overcome  by  the  plaintiff  charging  in 
his  complaint  facts  which,  if  true,  go  to  show  that  the  defend- 
ant has  not  complied  with  conditions  precedent  to  obtain- 
ing the  charter.^  After  a  corporation  has  been  organized 
and  transacted  corporate  business  for  a  considerable  time, 
it  is  not  competent  for  a  member,  in  an  action  against  him 
to  enforce  the  payment  of  his  subscription,  to  object  that  the 
meeting  for  organization  was  not  duly  called.*  If  a  sub- 
scriber, knowing  that  the  whole  capital  stock  has  not  been 
subscribed,  participates  in  the  organization  of  the  corpora- 
tion, attends  its  meetings,  is  one  of  the  directors,  and  is  privy 
to  the  contract  on  which  an  action  is  brought  against  him 
to  enforce  his  individual  liability,  he  will  not  be  heard  to 
deny  the  regularity  of  the  organization,  or  to  set  up  as  a  de- 
fense a  partial  subscription.^  A  party  by  contracting  with 
an  association  under  the  name  of  a  corporation  recognizes 
the  existence  of  a  legal  entity  known  by  that  name,  and  hav- 


1  Barrett  v.  Mead,  10  Allen,  337.  *  Chester   Glass  Co.  v.   Dewey,   16 

«  Callender  v.  Painesville,  etc.,  R.R.  Mass.  94. 

Co.,  II  Ohio  St.  516.  'Hager  v.  Cleveland,   36  Md.  476. 

8  People  V.  Ravenswood,  etc.,  Co.,  20  See  Anderson  v.  Newcastle,  etc.,  R.R. 

Barb.  518.            "  Co.,  12  Ind.  376. 
VOL.  II. — 41 
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ing  capacity  to  contract,  and  the  contract  is  prima  facie 
evidence  against  him,  in  the  nature  of  an  admission  on  his 
part,  of  the  right  of  the  person  of  being  represented  by  that 
name  to  enforce  the  contract  by  action.^  It  has  accordingly 
been  held  that  a  defendant  by  giving  his  note  to  a  corpora- 
tion in  its  corporate  name  as  payee  admits  its  legal  existence 
and  capacity  to  make  and  enforce  the  contract,  so  far  at  least 
as  to  render  proof  on  that  point  unnecessary  in  the  opening 
of  its  case,  and  if  the  defendant  does  not  in  his  answer  deny 
the  legal  existence  and  organization  of  the  corporation  he 
cannot  avail  himself  of  the  objection  in  defense ;  and  that, 
in  such  a  case,  it  is  not  necessary  for  the  plaintiff,  when  a 
foreign  corporation,  to  prove,  as  a  part  of  its  prima  facie 
case,  that  it  has  complied  with  the  requirements  of  the  stat- 
utes of  the  State  in  which  it  was  created,  or  of  the  State  in 
which  the  suit  is  brought.^  In  Indiana  and  Missouri  a  per- 
son contracting  with  a  corporation  as  such,  is  estopped  by 
the  contract  to  deny  the  legal  existence  of  the  corporation.^ 


1  Johnston  Harvester  Co.  V.  Clark,  30  Evansville,  15  Ind.  395;  Studebaker 
Minn.  308.  A  foreign  corporation  ob-  Bros.  Manf.  Co.  v.  Montgomery,  74 
tained  judgment  in  an  action  against  Mo.  loi.  This  does  not  extend  to  the 
A.,  and  B.  entered  into  a  recognizance  question  of  legal  power  to  organize, 
as  bail  for  him.  In  a  suit  on  the  bail  but  only  to  the  de  facto  organization, 
bond  it  was  held  that  B.  was  estopped  Hence  if  an  organization  was  completed 
by  his  bond  from  denying  the  existence  when  there  was  no  law,  or  an  uncon- 
of  the  corporation.  Henriques  v.  Dutch  stitutional  one,  authorizing  an  organiza- 
West  India  Co.,  2  Ld.  Raymond,  1 532.  tion,  the  doctrine  of  estoppel  does  not 
See  Dutchess  Cotton  Manf.  v.  Davis,  apply.  Heaston  v.  Cincinnati,  etc.,  R.R. 
14  Johns.  238.  Co.,  16  Ind.  275.    Although  a  person 

2  Williams  v.  Cheney,  3  Gray,  215.  who  deals  with  an  association  claiming 
See  Topping  v.  Bickford,  4  Allen,  120 ;  to  be  a  corporation,  and  in  so  doing 
Worcester  Med.  Inst.  v.  Harding,  1 1  recognizes  its  corporate  existence,  can- 
Cush.  285 ;  Jones  v.  Bank  of  Tenn.,  8  not  escape  liability  by  denying  that 
B.  Mon.  122;  Woodson  V.  Gallipolis,  4  there  is  any  such  corporation ;  yet  when 
Id.  203  ;  West  Winsted  Savings  Bank  a  note  given  to  the  agent  of  a  corpora- 
V.  Ford,  27  Conn.  282.  Indorsing  a  bill  tion  is  made  to  him  individually  and 
of  exchange  to  a  bank  is  not  an  admis-  by  him  indorsed  to  the  corporation,  the 
sion  that  the  bank  is  incorporated,  latter  cannot  introduce  evidence  to 
Hargrave  v.  Bank  of  111.,  i  Breese,  84.      show  that  it  was  the  original  owner. 

8  Jones  V.  Cincinnati,  etc.,  Co.,  14  Smelser  v.  Wayne,  etc..  Turnpike  Co., 
Ind.  89 ;  Evansville,  etc.,  R.R.  Co.  v.    82  Ind.  417. 
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In  New  York  and  Texas,  to  work  such  estoppel  it  has  been 
necessary  that  the  contract  should  state  that  the  party  con- 
tracted with  was  a  corporation.^  Where  a  corporation  is 
acting  under  an  amended  charter  a  person  who  contracts 
with  it  in  the  name  authorized  by  the  amendment,  cannot 
deny  that  the  amendment  has  been  legally  accepted  by  the 
corporation.* 

§  339.  Admissions  in  general. — If  an  act  of  the  selectmen 
of  a  town,  and  declarations  explanatory  of  it  are  of  such  a 
character  as  to  justify  the  inference  that  an  agreement  has 
been  made  by  the  selectmen  as  a  body,  in  behalf  of  the 
town  which  by  their  office  they  have  the  power  to  do,  the 
act  and  declarations,  as  a  part  of  the  res  gestcz,  wrill  be 
competent  evidence  of  the  agreement,  not  in  the  nature  of 
an  admission,  but  as  naturally  following  such  an  agreement 
and  laying  the  foundation  for  an  inference  that  the  agree- 
ment was  made.*  Receipts  of  the  officers  of  an  association 
in  the  book  of  a  corporation  furnished  by  it  to  the  plain- 
tiff and  proved  by  its  secretary  for  money  paid  by  the 
plaintiff  to  those  officers,  are  admissible  against  the  associ- 
ation, although  the  receipts  embrace  other  items  than  those 
of  which  they  are  evidence  in  the  case  at  bar.*  In  an  action 
on  a  note,  against  the  surety,  the  defendant  proved  that  after 
the  note  was  due,  he  sent  a  messenger  to  the  bank  to  in- 
quire if  the  note  had  been  paid,  and  the  cashier  of  the 
bank  told  him  it  had ;  that  the  defendant  thereupon  re- 
leased certain  property  of  the  maker  of  the  note  which  he 
might  have  held  as  security  ;  and  that  the  cashier  had  since 


'  Williams  v.  Bank  of  Mich.,  7  Wend,  admission  that  there  has  not  been  a 

541;  Welland  Canal  Co.  V.  Hathaway,  subsequent  dissolution.  Vernon  Society 

8  Id.  481 ;  Bank  v.  Simonton,  2  Texas,  v.  Hills,  6  Cowen,  23. 

531 ;  Holloway  v.  Memphis  R.R.  Co.,  °  Eppes  v.  Mississippi,  etc.,  R.R.  Co., 

23  Id.  465.    Although  a  defendant  be  35  Ala.  33. 

estopped  by  his  entering  into  a  contract  'Glidden  v.  Unity,  33  N.  H.  571. 

with  a  corporation  from  calling  in  ques-  *  North.  Am.  Building  Assoc,  v.  Sut- 

tion  the  corporate  existence  at  the  time  ton,  35  Pa.  St.  463. 
of  making  the  contract,  there  is  not  an 
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died,  and  the  maker  of  the  note  became  insolvent,  leaving 
the  note  unpaid.  It  was  held  that  the  declaration  of  the 
cashier  did  not  bind  the  bank,  it  having  been  made  not  as 
a  part  of  the  transaction,  but  long  subsequent  to  it.^  If  a 
dealer's  bqok  accompany  a  deposit  in  a  bank,  and  the  credit 
be  given  when  the  deposit  is  made,  it  becomes  an  original 
entry,  and  will  be  conclusive  on  the  bank ;  but  if  the  book 
is  sent  afterward  to  be  written  up,  it  is  not  an  original  entry 
and  may  be  inquired  into.^  A  paper  signed  by  the  clerk  of 
a  corporation  is  not  competent  evidence  of  an  agreement 
binding  on  the  corporation,  unless  there  is  proof  that  it  was 
executed  by  the  authority  of  the  directors.^  The  admis- 
sions of  a  railroad  engineer  in  relation  to  an  accident  caused 
by  the  train  he  was  running,  are  not  admissible  against  the 
company.^  In  a  suit  against  a  stockholder  personally  liable 
on  a  judgment  obtained  against  the  corporation,  if  the 
record  discloses  a  good  cause  of  action,  and  there  has  been 


'  Franklin  Bank  v.  Steward,  37  Me. 
519,  Rice  and  Appleton,  JJ.,  dis- 
senting. In  an  action  against  a  surety 
of  the  cashier  of  a  corporation,  a  letter 
containing  admissions  of  the  cashier 
written  after  his  term  of  office  had 
ceased,  was  held  not  competent  as  evi- 
dence. Chelmsford  Co.  v.  Deraarest, 
7  Gray,  i . 

^  Manhattan  Co.  v.  Lydig,  4  Johns. 
377.  A  corporation  which  receives 
payments  of  instalments  on  shares  is 
estopped  from  denying  that  such  stock 
exists.  North  Am.  Building  Assoc,  v. 
Sutton,  35  Pa.  St.  463.  Where  a  note 
in  suit  is  indorsed  "  without  recourse, 
Joel  Scott,  Secretary,"  the  authority  of 
Scott  to  sign  for  the  corporation  is  ad- 
mitted, unless  it  is  put  in  issue  by  the 
pleadings.  Mclntire  v.  Preston,  5  Gil- 
man,  48. 

8  White  Mts.  R.R.  Co.  v.  Eastman, 
34  N.  H.  124. 

*  Robinson  v.  Fitchburg,  etc.,  R.R. 
Co.,  7  Gray,  i.   The  declaration  of  the 


president  of  a  railroad  company  that 
he  thought  the  company  would  pay  the 
plaintiff  damages,  being  a  mere  ex- 
pression of  opinion,  would  in  no  way 
bind  the  company.  Robinson  v.  Fitch- 
burg, etc.,  R.R.  Co.,  7  Gray,  92.  Ad- 
missions made  by  a  bank  president  in 
a  conversation  respecting  past  transac- 
tions, are  not  admissible  in  evidence 
against  the  bank  in  an  action  based  on 
these  transactions.  Franklin  Bank  v. 
Cooper,  39  Me.  542.  In  Osgood  v. 
Manhattan  Co.,  3  Cowen,  612,  whether 
an  admission  of  a  member  of  a  corpo- 
ration aggregate  could  be  received  in 
evidence  against  the  corporat*on,  was 
regarded  as  very  questionable.  Chan- 
cellor Sandford,  being  a  stockholder 
in  the  corporation,  gave  no  opinion.  In 
Mayor,  etc.,  v.  Long,  i  Campbell,  22, 
it  was  held  that  in  an  action  by  a  cor- 
poration what  a  member  of  the  corpo- 
ration had  been  heard  to  say  of  the 
corporation  could  not  be  admitted  as 
evidence  against  the  corporation. 


§  340        BY  AND  AGAINST  CORPORATIONS.  645 

a  default,  the  defendant  cannot  object  that  the  evidence 
did  not  sustain  the  declaration.^ 

§  340.  Corporate  records. — That  a  corporation  has  regu- 
larly organized,  and  who  are  the  owners  of  its  capital  stock, 
may  be  shown  by  its  records.^  The  records  of  a  corpora- 
tion, properly  verified,  ax&  prima  facie,  but  not  conclusive 
evidence,  as  to  who  were  directors  at  a  specified  date.^  A 
certified  copy  of  a  paper  or  plan  found  in  the  proper  re- 
ceptacle of  the  records  of  a  corporation,  such  certificate 
having  been  made  by  the  acting  clerk  of  the  corporation, 
who  is  shown  to  be  such,  is  admissible  in  evidence  if  the 
paper  or  plan  relates  to  the  question  at  issue ;  and  the  same 
rule  applies  to  a  copy  of  the  records  which  purports  to 
recite  a  vote  of  the  corporation  in  relation  to  a  material 
fact.* 

To  render  corporate  books  evidence  of  the  proceedings 
of  the  corporation  it  must  appear  that  they  were  kept  as 
such,  and  that  the  entries  were  made  by  the  proper  officer. 
Showing  that  a  book  is  in  the  handwriting  of  one  who  ap- 
pears from  the  entries,  but  in  no  other  way,  to  have  been 
secretary,  is  not  sufficient.*  Corporate  books  do  not  prove 
themselves.  Therefore  the  transfer  book  of  a  corporation, 
without  proof  aliunde  of  the  true  character  of  the  book, 
cannot  be  introduced  in  evidence.®  In  an  action  against  a 
corporation  to  enforce  a  money  claim,  the  plaintiffs  rested 
their  case  on  proof  of  an  entry  in  a  record  book  of  the  de- 
fendant of  a  vote  of  the  directors  approving  the  plaintiffs' 
account,  and  directing  the  same  to  be  paid.  It  was  held 
that,  for  the  purpose  of  showing  that  such  record  book  was 
not    authentic,    two    other   books   purporting   to    contain 


'  Came  v.  Brigham,  39  Me.  35.  ^  Highland   T.  Co.  v.   McKean,   10 

'Penobscot  R.R.  Co.  v.  White,  41  Johns.  154. 

Me.  512.  *  Pittsburg  Coal  Co.  v.  Foster,  59  Pa. 

3  Blake  v.  Bayley,  16  Gray,  531.  St.  365  ;   Haynes  v.   Brown,  36  N.  H. 

*  Whitehouse  v.  Bickford,  29  N.  H.  545. 
(9Fost.)47i. 
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records  of  the  proceedings  of  the  directors  on  the  same 
day,  and  in  which  the  vote  did  not  appear,  were  admissible  ; 
and  that  evidence  offered  by  the  defendant  to  show  that 
the  defendant  repudiated  the  vote  when  it  became  known 
to  the  directors,  who  were  not  present  w^hen  it  was  passed, 
was  also  admissible.^  Although  the  books  of  a  bank  are 
evidence  both  for  and  against  the  corporation,  yet  it  is  com- 
petent to  prove  by  parol  independent  facts,  such  as  the 
division  and  distribution  of  the  stock,  and  the  issuing  of 
bills.*  The  books  of  a  corporation  showing  the  purchase 
by  it  of  real  estate,  and  the  payment  therefor  in  stock  duly 
transferred  to  the  grantor,  though  not  admitted  in  evidence 
as  corporate  books,  are  competent  as  a  memorandum  in 
writing  made  by  an  agent  of  the  parties  at  their  request,  and 
in  that  view  evidence  for  and  against  them,  and  for  and 
against  all  persons  claiming  under  them.^  The  records  of 
the  corporation  are  evidence  against  a  stockholder  to  show 
assessments  on  shares,  a  proceeding  in  ordering  an  assess- 
ment being  strictly  a  corporate  act  operating  on  all  of  the 
shares.*     Entries  in  the  books  of  a  corporation  relating  to 

'  Goodwin  v.  U.  S.  Ins.  Co.,  24  Conn,  contained  a  power  of  re-entry  for  non- 
591.  Books  of  record  of  a  corporation  payment  of  rent.  Subsequently  the  cor- 
are  competent  evidence  of  the  accept-  poration  executed  another  lease  to  an- 
ance  by  the  ^corporation  of  a  line  of  other  party  for  the  same  land.  In  an 
telegraph  according  to  contract.  Brew-  action  of  ejectment  brought  by  the  first 
er  V.  Stone,  1 1  Gray,  228.  lessee  it  was  set  up  in  defense  that  the 

^  Banks  V.  Darden,  18  Ga.  318.  The  trustees  of  the  corporation  had  re- 
books  of  a  bank  are  ordinarily  in  the  entered  for  non-payment  of  rent,  the 
possession  of  the  cashier.  He  holds  evidence  of  which  was  a  statement  in 
them  as  the  officer,  agent,  or  servant  the  books  of  the  trustees  that  the  prem- 
of  the  bank,  in  the  same  manner  that  ises  had  been  re-entered  and  sold  for 
an  attorney  holds  the  papers  of  his  rent  in  arrear,  The  clerk  of  the  trus- 
client,  and  they  cannot  be  taken  from  tees  who  made  the  memoradum  in  the 
his  custody  by  a  subpoena  duces  tecum,  books,  testified  that  he  did  so  by  d  i- 
If  upon  notice  by  the  adverse  party  the  rection  of  the  trustees.  It  was  held 
books  are  not  produced,  the  contents  that  the  testimony  of  the  clerk  was 
can  be  proved  as  in  other  cases.  Utica  not  admissible.  Jackson  v.  Walsh,  3 
Bank  v.  Hilliard,  5  Cowen,  419.  Johns.  236. 

« New  England  Manf.  Co.  v.  Van-  *  White  Mts.  R.R.  Co.  v.  Eastman, 

dyke,  i  Stockton  N.  J.  498.     A  corpo-  34  N.  H.  124. 
ration  executed  a  lease  of  land  which 
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other  matters  of  fact  than  corporate  proceedings,  such  as  its 
business  transactions,  are  not  admissible  in  its  favor  in  a 
controversy  between  it  and  a  third  person  ;  nor  between  it 
and  a  member  of  the  corporation  holding  or  claiming  ad- 
versely to  it ;  nor  against  a  member  in  relation  to  his  private 
dealings  with  the  corporation ;  nor  between  him  and  a 
stranger  ;  nor  between  two  strangers.^  Although  the  proper 
and  usual  evidence  that  a  party  is  a  stockholder  is  the  pro- 
duction by  him  and  proof  of  his  certificate,  yet  proof  of  the 
same  fact  by  a  third  person  must  ordinarily  be  derived  from 
the  corporate  books.  If  the  absence  of  these  records  is 
sufficiently  accounted  for,  parol  evidence  is  admissible.^ 

A  statute  which  provides  that  the  stock  books  of  certain 
corporations  "shall  be  open  to  the  examination  of  every 
stockholder  for  thirty  days,"  gives  stockholders  a  right  not 
only  to  inspect  the  books,  but  to  take  copies  of  the  names 
of  the  stockholders.  The  officer  having  the  custody  of  the 
books  is  not  constituted  by  the  act  a  judge  of  the  motives 
of  the  stockholder  in  making  the  inspection,  nor  of  the  pre- 
cise manner  in  which  it  shall  b&  conducted,  nor  of  the  pur- 
pose which  the  information  thus  obtained  shall  be  made  to 
subserve.^  In  an  action  by  a  bank  against  a  depositor  for 
an  overdraft  claimed  to  have  been  made  through  an  error  in 
the  depositor's  account,  the  books  of  the  bank  in  which  the 
account  is  kept  are  competent  evidence  ;  for  the  bank  fur- 
nishes to  its  depositors  transcripts  from  its  books  which  in 


'  Haynes  v.  Brown,  36  N.  H.  545  ;  tion  to  such  appointment  was  not  ad- 

Hager  V.  Cleveland,  36  Md.  476.  missible.     Haven  v.  N.  H.  Asylum,  13 

'  Haynes  v.  Brown,  supra.     Where  N.  H.  532. 
in  an  action  against  a  corporation  for        sgrouwer  v.  Cothreal,  10  Barb.  216, 

services  rendered,  brought  by  a  person  affi'd    i    Selden    (5    N.    Y.)    562.      A 

who  claimed  to  have  been  appointed  by  stranger  has  no  more  right  to  inspect 

the  corporation  its  agent,  the  plaintiff  the  books  of  a  corporation  than  he  has 

did  not  give  the  defendant  notice  to  to  inspect  the  books  of  a  private  person, 

produce  the  record  of  its  meetings,  it  Southampton  v.  Graves,  8  Term  Rep. 

was  held  that  parol  evidence  of  the  590. 
action  of  the  board  of  trustees  in  rela- 
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effect  operate  as  an  acknowledgment  of  the  parties  in  rela- 
tion to  their  mutual  dealings.^ 

§  341.  Presumptive  evidence. — Notices  of  a  demand  of  pay- 
ment, and  of  a  sale  of  stock  icfr  non-payment,  exhibited  to 
the  court  with  the  testimony  of  a  person  that  he  examined 
a  file  of  newspapers  and  ascertained  that  such  notices  were 
published  for  the  length  of  time  required,  are  sufficient  evi- 
dence that  the  notices  were  correctly  given.*  In  general,  in 
an  action  to  enforce  payment  of  subscriptions  to  stock,  strict 
compliance  with  the  provisions  of  the  charter  on  the  part  of 
the  corporation  must  be  shown ;  but  in  some  cases  it  will 
be  presumed,  and  in  others  it  may  be  waived.  Payment  of 
instalments  on  a  subscription  is  a  sufficient  recognition  of  the 
legal  existence  of  the  corporation.^  Unless  the  power  to  take 
and  assign  notes  can  be  inferred  as  necessary  or  incident  to 
the  purposes  for  which  such  a  corporation  was  established,  it 
is  necessary  to  prove  it  by  the  charter  or  otherwise.  But  if 
the  corporation  had  authority  to  take  a  note  for  any  purpose,  a 
note  in  the  hands  of  a  bona  fide  assignee  will  be  valid,  although 
the  corporation  may  have  had  no  power  to  take  that  particular 
note,  and  it  is  not  necessary  to  show  that  the  power  has  not 
been  taken  away.  When  a  corporation  has  power  to  take  and 
negotiate  a  note  in  the  ordinary  course  of  its  business,  it  is 
incumbent  on  the  defendant  to  show  that  the  note  in  suit 
was  not  transferred  in  that  way.*  A  note  having  been  as- 
signed by  a  foreign  corporation  by  the  indorsement  thereon 
of  its  president,  in  an  action  on  the  note  by  the  assignee,  it 


'  Union  Bank  v.  Knapp,  3  Pick.  96.  Co.,  16  Md.  422.   In  an  action  brought 

The  books  of  a  bank  are  open  for  the  to  recover  instalments  upon  a  subscrip- 

inspection  of  depositors,  and  the  bank  tion  for  stock,  proof  by  the  plaintiff  of  the 

is  bound  to  produce  them  for  that  pur-  act  of  incorporation,  its  acceptance,  the 

pose  on  all  proper  .occasions ;  the  offi-  opening  of  books  of  subscription,  the 

cers  of  the  bank  who  have  charge  of  subscription  of  the  defendant,  and  the 

the  books   being  so  far   regarded   as  calls  made  for  instalments,  establish  a 

agents  of  both  parties.     Ibid.  prima  facie  case.   Milford,  etc.,  T.  Co. 

'  Grays  v.  Turnpike  Co.,  4  Rand.  578.  v.  Brush,  10  Ohio,  1 1 1. 

*Maltby  v.  Northwestern  Va.  R.R.  *  Mclntire  v.  Preston,5  Oilman  III.48. 
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was  held  that  proof  of  the  indorsement  was  sufficient  to 
establish  ?i  prima  facie  case.^  A  bond  and  mortgage  were 
executed  by  five  persons,  each  of  whom  affixed  his  private 
seal,  and  there  was  annexed  to  the  signatures  the  word 
"  Trustees."  In  the  descriptive  part  of  the  mortgage  there 
were  added  to  their  names  as  mortgagors  the  words,  "  Trus- 
tees of  the  Methodist  Episcopal  Church."  In  the  bond 
accompanying  the  mortgage,  and  executed  in  like  manner, 
they  bound  themselves  and  their  successors  in  office,  and  in 
the  proof  of  acknowledgment  of  the  execution  each  of 
them  by  his  affidavit  certified  that  he  was  a  trustee  of  the 
Methodist  Episcopal  church,  that  he  signed  his  name  to 
the  instrument  as  such  trustee,  and  affixed  his  seal  thereto 
by  and  under  the  order  and  resolution  of  the  board  of  trus- 
tees of  the  corporation.  It  was  held  that  extrinsic  proof  of 
facts  to  show  whether  the  mortgage  was  or  was  not  the  act 
of  the  corporation  was  admissible.^  Where,  in  an  action 
against  B.,  the  cashier  of  a  corporation,  and  his  sureties,  no 
written  memorandum  of  his  appointment  could  be  found, 
it  was  held  that  proof  of  its  contents  might  be  given,  or,  if 
there  was  no  evidence  that  there  ever  was  a  memorandum, 
it  would  be  proper  to  show  that  B.  continually  acted  as 
cashier.^  Although  in  such  an  action  a  resolution  in  the 
book  of  minutes  that  the  name  of  one  of  the  signers  of  the 
cashier's  bond  be  struck  off,  provided  the  other  sureties 
agreed  thereto,  would  not  be  competent  evidence  to  show 
a  consent  by  the  defendants  to  the  alteration,  yet  it  would 
be  proof  that  at  that  date  the  directors  were  in  possession 
of  the  bond.*  Testimony  as  to  the  object  and  purpose  of 
a  corporation  and  one  of  its  shareholders  in  making  a  pri- 


'  Topping  V.  Bickford,  4  Allen,  120.  copy  of  such  record  is  admissible  to 

'  Lee  V.  Meth.  Epis.  Church,  52  Barb,  establish  a  chain  of  title.    Chamberlain 

116.     A  deed  of  land,  which  purports  v.  Bradley,  loi  Mass..  188. 

to  have  been  executed  under  the  au-  '  Harrington  v.  Bank  of  Washington, 

thority  of  a  corporation  by  its  president,  14  Serg.  &  Rawle,  405. 

having  been  duly  recorded,  a  certified  *  Ibid. 
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vate  agreement  in  relation  to  the  reduction  of  the  number 
of  shares  subscribed  for  by  a  party  to  the  suit  is  competent 
to  show  the  fraudulent  character  of  the  transaction  as  to 
third  persons.^ 


'  White  Mts.  R.R.  Co.  v.  Eastman,  is  error,  the  weight  and  sufficiency  of  a 

34  N.  H.  124.   Instructing  the  jury  that  fact    being    exclusively  for    the  jury, 

if  they  find  certain  facts  proved  there  is  Maltby  v.  Northwestern  Va.  R.R.  Co., 

sufficient  evidence  to  establish  the  claim  16  Md.  422. 
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§  342.  Sale  of  corporate  franchise. — The  execution  or  car- 
rying into  effect  the  final  judgment  of  the  court  has  been 
termed,  by  some  of  the  older  writers,  "  The  fruit  and  end 
of  the  law."  At  common  law,  the  franchises  of  a  corpo- 
ration are  not  subject  to  seizure  and  sale  upon  execution, 
but  can  only  be  reached  by  proceedings  in  equity.'     A  cor- 


'  James  v.  Pontiac,  etc.,  P.  R.  Co.,  8 
Mich.  91  ;  Munroe  v.  Thomas,  5  Cal. 
470 ;  Thomas  v.  Armstrong,  6  Id.  280 ; 
Wood  V.  Turnpike  Co.,  24  Id.  474 ; 
Stewart  v.  Jones,  40  Mo.  140 ;  Arthur 
V.  Commercial,  etc.,  Bank,  9  Smedes 
&  Marsh,  394 ;  Baxter  v.  Nashville, 
etc..  Turnpike  Co.,  10  Lea  Tenn.  488 ; 
Youngman  v.  Elmira  &  Williamsport 
R.R.  Co.,  65  Pa.  St.  278  ;  Susquehanna 
Canal  Co.  v.  Bonham,  9  W.  &  S.  27 
Richardson  v.  Sibley,  11  Allen,  65; 
Palestine  v.  Barnes,  50  Texas,  538.  In 
Gue  V.  Tide  Water  Canal  Co.,  24  How. 
257,  it  was  held  that  a  franchise  to  take 
tolls  on  a  canal  could  not  be  sold  on 
execution,  unless  authorized  by  statute, 
nor  property  essential  to  the  enjoyment 
of  the  franchise  ;  that  if  a  creditor  was 
authorized  to  compel  a  sale  of  the  en- 
tire property  of  the  corporation,  includ- 
ing the  franchise,  for  the  payment  of 
his  debt,  his  remedy  was  in    equity 


where  the  rights  and  priorities  of  all  of 
the  creditors  might  be  considered  and 
protected,  and  the  property  of  the  cor- 
poration be  disposed  of  to  the  best  ad- 
vantage for  all  concerned.  In  a  still 
later  case,  in  the  same  court,  the  court 
said  :  "  Much  confusion  of  thought  has 
arisen  in  this  case  and  similar  cases 
from  attaching  a  vague  and  undefined 
meaning  to  the  term  franchises.  It  is 
often  used  as  synonymous  with  rights, 
privileges,  and  immunities,  though  of  a 
personal  and  temporary  character  ;  so 
that  if  one  of  these  exists,  it  is  loosely 
termed  a  franchise,  and  is  supposed  to 
pass  upon  a  transfer  of  the  franchises 
of  the  company.  But  the  term  must 
always  be  considered  in  connection 
with  the  corporation  or  property  to 
which  it  is  alleged  to  appertain. "  Ma- 
thews, J.,  in  Chesapeake  &  Ohio  R.R. 
Co.  V.  Miller,  114  U.  S.  176. 


652    SALE  OF  CORPORATE  PROPERTY  ON  EXECUTION.   §  342 

porate  franchise  does  not  pass  by  a  sheriff's  deed  after  an 
execution  sale,  for  the  reason  that  a  franchise  is  a  special 
privilege,  and  the  persons  to  whom  such  a  privilege  is 
granted  hold  it  as  a  personal  trust.  Even  if  title  were  ac- 
quired to  the  property  of  a  corporation  by  such  a  sale,  the 
purchaser  could  not  claim  the  franchise  as  appurtenant,  for 
franchises  being  principal  things,  and  lying  in  grant  as  such, 
they  are  appurtenant  to  nothing.  A  sheriff's  deed  under 
an  execution  sale  of  "  all  the  right,  title,  interest,  claim,  and 
property  of  a  turnpike  'company  in  and  to  the  turnpike 
road,  a  highway,"  conveys  nothing  to  which  an  action  of 
ejectment  can  have  any  remedial  relation  ;  a  road,  way,  or 
highway,  being  a  mere  easement.  Such  a  way  is  publici 
juris,  and  all  the  interest  that  a  turnpike  company  has  in  it 
is  by  reason  of  the  fact  that  it  has  the  right  to  collect  tolls 
on  the  line  of  the  road  as  a  compensation  for  the  public 
service  it  has  performed  by  opening  a  public  road  for  the 
benefit  of  the  public.^  A  ferry  is  a  franchise,  and  is  not 
subject  to  levy,  sale,  or  delivery,  under  execution.  It  in- 
volves a  personal  trust  granted  by  the  government  upon 
conditions  imposed  upon  the  grantee  alone,  whose  liability 
cannot  be  removed  by  substitution.^ 


'  Wood  V.  Truckee  Turnpike  Co.,  24  deriving  benefit  from  the  use  of  it,  its 
Cal.  474.  See  Hatcher  v.  Toledo,  etc.,  corporate  existence  survives  until  the 
Co.,  62  111.  477.  The  capacity  to  have  State  sees  fit  to  terminate  it  by  a  proper 
perpetual  succession  in  an  artificial  proceeding.  Atkinson  v.  Marietta,  etc., 
form,  to  take  and  convey  property,  oon-  R.R.  Co.,  15  Ohio  St.  21. 
tract  obligations,  and  sue  and  be  sued  '  IMunroe  v.  Thomas,  supra.  Thom- 
as an  individual,  is  inalienable  in  the  as  v.  Arnnstrong,  7  Cal.  286,  was  an 
hands  of  the  artificial  being  thus  ere-  application  for  a  mandamus  to  compel 
ated,  which  has  no  power  to  transfer  supervisors  to  renew  a  ferry  license, 
its  own  existence  into  another  body.  They  had  refused  the  application  on 
nor  to  enable  natural  persons  to  act  in  the  ground  that  the  franchise  or  privi- 
its  name  except  as  its  agents,  or  as  lege  had  been  sold  on  execution  against 
members  of  the  corporation  in  con-  the  petitioner,  and  that  Armstrong,  the 
formity  with  the  modes  required  or  per-  purchaser,  to  whom  they  awarded  the 
mitted  by  its  charter.  Although  it  may  license,  was  subrogated  to  the  rights  of 
be  divested  of  its  property,  together  the  plaintiff.  It  was  held  that  the  sale 
with  the  franchise   of  operating  and  of  the  plaintiff's  privilege  was  a  nullity. 


§  343 


SALE  OF  CORPORATE  PROPERTY  ON  EXECUTION. 


653 


When  a  sherifif  derives  from  a  special  statute  auttiority 
to  seize  and  sell  corporate  franchises,  he  must  proceed 
strictly  according  to  the  statute  or  the  sale  will  be  void,  not- 
withstanding the  acquiescence  of  individual  stockholders 
who  are  under  no  obligation  to  direct  the  sheriff  in  the  dis- 
charge of  his  duties.^  Even  if  a  purchaser  subsequent  to 
such  alleged  sale  should  expend  large  sums  in  repairs  on  the 
property,  he  would  be  considered  to  have  made  them  vol- 
untarily, and  it  would  not  cure  the  invalidity.^ 

§  343.  Stock  in  a  corporation. — Shares  in  an  incorporated 
company  being  merely  the  evidence  of  property,  the  sale 
of  them  upon  execution  is  not  authorized  at  common  law  ;^ 
but  in  some  of  the  States  they  have  been  thus  subjected 
by  statute.*     If  certificates  of  the  shares  were  given  to  the 


'  Seymour  v.  Milford,  etc.,  T.  Co.,  10 
Ohio,  476  ;  Randolph  v.  Larned,  27  N. 
J.  Eq.  557. 

^  James  v.  Pontiac,  etc.,  P.  R.  Co.,  8 
Mich.  91.  The  property,  rights,  and 
franchises  of  a  railroad  company  hav- 
ing been  sold  under  a  deed  of  trust,  the 
purchasers  consolidated  with  other 
companies.  Subsequent  to  the  con- 
solidation, the  legislature  enacted  that 
in  the  event  of  the  consolidation  of  two 
or  more  companies,  the  consolidated 
company  should  be  liable  for  all  debts 
of  each  company  that  entered  into  the 
arrangement.  It  was  held  that  the  act 
was  designed  to  apply  to  companies 
which  might  effect  a  consolidation  after 
its  passage ;  and  that  the  road  and  all 
the  property  of  the  company  which 
were  transferred  to  the  purchasers, 
under  the  trust  deed  were  released 
from  any  liability  for  the  payment  of 
debts  which  were  not  a  prior  lien. 
Hatcher  v.  Toledo,  etc.,  R.R.  Co.,  62 

111.  477. 

"  Denton  v.  Livingston,  9  Johns.  96  ; 
Cooper  V.  Canal  Co.,  2  Murphey  N.  C. 
195  ;  Nashville  Bank  v.  Ragsdale,  Peck 


Tenn.  296 ;  Denny  v.  Hamilton,  i6 
Mass.  402  ;  Slaymaker  v.  Bank  of  Get- 
tysburg, 10  Pa.  St.  373 ;  Arnold  v. 
Ruggles,  I  R.  L  165  ;  Ross  v.  Ross,  25 
Ga.  297  ;  Foster  v.  Potter,  37  Mo.  525  ; 
Johns  V.  Johns,  i  Ohio  St.  350  ;  Blair 
V.  Compton,  33  Mich.  414;  Van  Nor- 
man V.  Jackson  County  Circuit  Judge, 
45  Id.  204 ;  Nabring  v.  Bank  of  Mobile, 
58  Ala.  204  ;  Goss  v.  Phillips,  4  111. 
App.  510;  Merchants' Mut.  Ins.  Co.  v. 
Brower,  38  Texas,  230 ;  Barnes  v.  Hall, 
55  Vt.  420. 

*  In  Massachusetts,  the  revised  stat- 
utes, ch.  90,  sec.  36,  provide  that 
shares  in  a  joint  stock  company  which 
is  incorporated,  may  be  attached  and 
held  as  security  to  satisfy  the  final 
judgment ;  and  the  Code  of  Iowa,  sees. 
2967,  3050,  contains  special  provisions 
in  relation  to  the  attachment  of  stock 
in  a  corporation.  See  Graw  v.  Mem- 
phis, etc.,  R.R.  Co.,  5  Coldw.  Tenn. 
434;  North  Cent.  R.R.  Co.  v.  Rider, 
45  Md.  24 ;  Toledo,  etc.,  R.R.  Co.  v. 
Reynolds,  72  111.  487 ;  O'Brien  v.  Me- 
chanics', etc.,  Ins.  Co.,  56  N.  Y.  52  ; 
Barnes  v.  Morgan,  3  Hun,  703  ;  Curtis 
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purchaser,  the  case  would  be  analogous  to  the  sale  of  a 
chattel ;  for  the  delivery  of  the  certificate  would  be  like  the 
delivery  of  the  chattel,  and  the  transfer  might  be  consid- 
ered complete.  But  in  that  case,  unless  by  the  return  of 
the  officer  upon  the  execution  it  appeared  that  the  require- 
ments of  the  law  had  been  complied  with,  the  corporation 
might  not  be  justified  in  giving  certificates  to  the  pur- 
chaser.^ The  fundamental  condition  of  attachment  proceed- 
ings that  the  subject  of  them  must  be  within  the  jurisdic- 
tion of  the  court  in  order  to  an  effectual  seizure,  is  not 
answered  in  respect  to  shares  in  a  foreign  corporation  by 
the  presence  of  its  officers,  or  by  the  fact  that  the  corpora- 
tion has  property  and  is  transacting  business  here.  A  for- 
eign corporation  is  not  here  because  its  agents  are  here,  -nor 
because  it  has  property  here  ;  nor  is  the  stock  here  because 
the  corporation  has  property  or  is  conducting  its  business 
in  the  State.  Shares  for  the  purpose  of  attachment  pro- 
ceedings may  be  deemed  to  be  in  the  possession  of  the  cor- 
poration which  issued  them,  but  only  at  the  place  where 
the  corporation  by  intendment  of  law  always  remains,  to 
wit,  in  the  State  or  country  of  its  creation.  In  all  other 
places  it  is  an  alien.  It  may  send  its  agents  abroad,  or 
transact  business  abroad,  but  such  agents  do  not  represent 
the  corporation  in  respect  to  rights  incident  to  the  owner- 
ship of  shares.* 


V.  Steever,  36  N.  J.  304 ;  Chesapeake,  .  the  former.     It  was  held  that  its  prop- 

etc,  R.R.  Co.,  22  Gratt.   502  ;  Stam-  erty  could  not  be  attached  in  Kentucky 

ford  Bank  v.  Ferris,  17  Conn.  259.  as  that  of  a  foreign  corporation,  and 

'  Howe  V.  Starkweather,  17   Mass.  that  such  of  it  as  had  been  previously 

240 ;  Princeton  Bank  v.  Crozer,  22  N.  mortgaged  to  pay  certain  outstanding 

J.  383  ;  Lippett  v.  Am.  Wood  Paper  debts  could  not  be  appropriated  by  at- 

Co.,  14  R.  I.  301.  tachment   to  the  payment  of  second 

*  Plimpton  V.  Bigelow,  93  N.  Y.  592.  mortgage  bonds  without  alleging  that 

A  company  having  been  incorporated  the  residue  of  the  debts  secured  had 

in  Alabama,  an  act  of  Kentucky  pro-  been  paid,  and  bringing  the  trustees  or 

vided  that  all  privileges  and  immunities  legal  title-holders  into  court.     Martin 

were  conferred  upon  it  in  the  latter  v.  Mobile,  etc.,  R.R.  Co.,  7  Bush.  Ky. 

State  which  had  been  granted  to  it  in  1 16. 


§  344   SALE  OF  CORPORATE  PROPERTY  ON  EXECUTION.    655 


§  344.  Property  exempt  from  seizure  and  sale. — It  has 
been  held  that  the  facilities  afforded  the  public  by  a  pub- 
lic corporation  ought  not  to  be  disturbed  by  the  seizure  by 
creditors  of  any  portion  of  the  corporate  property  which  is 
essential  to  its  active  operations.^  Where  land  is  dedicated 
by  the  legislature  to  a  municipal  corporation  for  a  specific 
public  use,  such  as  a  market-place,  the  corporation  is  a  mere 
trustee  in  respect  to  such  land,  which  cannot  be  made  sub- 
ject to  the  payment  of  corporate  debts,  and  a  sheriff's  sale 
of  the  same  on  execution  is  a  nullity.^  But  real  estate  in 
which  the  interest  of  a  city  is  absolute,  qualified  by  no  con- 
ditions and  subject  to  no  specific  uses,  is  a  leviable  interest 
subject  to  sale  under  execution,  and  such  interest  in  the 
premises  passes  to  the  purchaser.^  Although  if  the  State 
becomes  interested  as  a  stockholder  in  a  corporation,  such 


'  Foster  v.  Fowler,  60  Pa.  St.  27. 
Where  an  incorporated  water  com- 
pany refuses  to  pay  taxes,  it  should 
not  be  so  dealt  with  as  to  deprive  the 
public  of  water.  Louisville  Water  Co. 
V.  Hamilton,  81  Ky.  517.  The  real  es- 
tate acquired  under  the  exercise  of  the 
right  of  eminent  domain  cannot  be  sold 
under  execution.  Gooch  v.  McGee,  83 
N.  C.  59.  See  Worcester  v.  Norwich, 
etc.,  R.R.  Co.,  109  Mass.  103.  When 
the  business  of  a  corporation  is  general 
storage,  including  the  right  to  issue 
warehouse  receipts,  the  real  estate  of 
the  corporation  used  in  the  exercise  of 
its  franchise  is  not  exempt  from  me- 
chanics' liens.  Girard  Point  Storage 
Co.  V.  South wark  Foundry  Co.,  105  Pa. 
St.  248.  See  Plymouth  P.  R.  Co.  v. 
Colwell,  39  Pa.  St.  337  ;  Youngman  v. 
Elmira  &  Williamsport  R.R.  Co.,  65 
Id.  278 ;  Mahoney  v.  Spring  Valley 
Water  Co.,  52  Cal.  159;  Am.  Dock, 
etc.,  Co.  V.  Trustees,  39  N.  J.  Eq.  410. 

2  President,  etc.,  v.  Indianapolis,  12 
Ind.  620.  Public  buildings  in  a  city 
which  are  necessary  for  the  adminis- 


tration of  the  municipal  government, 
and  are  devoted  to  that  purpose,  are 
exempt  from  State  taxation  ;  but  it  is 
otherwise  as  to  property  which  is 
owned  and  used  by  a  city  for  its  own 
profit  as  a  social  or  commercial  com- 
munity— such  as  vacant  lots,  market- 
houses,  fire-engines,  and  the  like.  Ex- 
emption from  taxation  has  been  ex- 
tended to  property  of  a  city  dedicated 
to  charity.  Louisville  v.  Com.,  i  Du- 
vall  Ky.  295. 

'  HoUaday  v.  Frisbie,  15  Cal.  630. 
There  was  a  proviso  in  a  legislative 
grant  of  certain  property  to  a  city  by 
which  the  city  was  to  pay  the  State 
twenty-five  per  cent,  of  the  proceeds  of 
the  sale  of  the  property.  The  sheriff 
having  sold  the  right,  title,  and  interest 
of  the  city,  it  was  held  that  the  latter 
was  estopped  from  setting  up  any  right 
in  the  State ;  that  when  the  State  chose 
to  assert  its  right  in  the  premises,  it 
would  be  time  enough  for  the  court  to 
determine  the  character  of  the  title 
which  the  plaintiff  acquired.  Ibid. 
See  Smith  v.  Morse,  2  Cal.  524. 
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interest  will  not  protect  the  corporation  from  a  suit  nor  its 
property  from  levy  and  sale,  yet  the  State  may  lend  its  aid 
to  a  corporation  under  such  circumstances  that  its  inter- 
est in  the  corporate  body  will  not  be  subject  to  the  or- 
dinary process  of  execution.  If,  for  instance,  it  is  clear 
from  the  provisions  of  the  law  under  which  the  State  has 
advanced  money  on  turnpike  stock,  that  the  directors  of 
the  company  cannot  appropriate  the  tolls  to  the  payment 
of  its  debts  in  such  manner  as  to  pre-vent  the  State  from 
receiving  its  dividends,  the  right  of  the  company  to  take 
toll  cannot,  through  the  instrumentality  of  a  prior  general 
statute,  be  made  subject  to  execution  whereby  the  State 
may,  and  in  all  probability  will  be  deprived,  not  only  of  its 
dividends,  but  of  the  receipt  of  anything  in  return  for  the 
money  invested  in  the  company.^ 

Land  held  for  railroad  purposes  cannot  be  sold  under 
execution  in  favor  of  a  creditor  of  the  company.  For  as 
the  corporation  is  established  by  law,  and,  in  legal  contem- 
plation, exists  for  the  public  benefit,  it  can  only  be  put  out 
of  existence,  or  stripped  of  what  is  essential  to  its  exist- 
ence, by  public  authority,  and  not  by  private  suitors.^  A 
railroad  is  a  public  highway  with  certain  incidental  private 
interests,  and  neither  the  company  nor  a  purchaser  of  the 
materials  which  have  become  a  part  of  the  road  can  law- 
fully tear  up  the  track  while  the  road  is  in  the  possession 
of  and  used  by  the  company.^  Rails  and  chairs  which 
have  been  imbedded  in  the  track,  but  have  been  taken  up 
to  be  re-rolled  and  re-laid,  are  fixtures,  and  as  a  part  of  the 
realty,  are  not  subject  to  severance  therefrom  by  a  levy  and 
sale  on  execution  ;  and  the  same  is  the  case,  on  the  ground 
of  public  policy,  with  reference  to  deposits  of  rails  and 


'  Seymour  v.  Milford,  etc.,  Tump,  at  an  execution  sale,  subject  to  the 

Co.,  10  Ohio,  476.  servitude  of  the  company's  right  as  a 

*  Oakland  R.R.  Co.   v.   Keenan,  56  railroad  company. 

Pa.  St.  198.     But  land  to  which  a  rail-  '  State  v.  Rives,  5  Ired.  297. 
road  company  has  title  may  be  bought 
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chairs  maintained  at  convenient  distances  to  be  used  for 
immediate  repair.^  A  railroad  company  executed  to  trus- 
tees a  mortgage  of  its  whole  road  and  all  of  its  corporate 
rights,  franchises,  and  privileges,  and  subsequently  took 
possession  of  land  by  right  of  eminent  domain.  The  mort- 
gage having  been  foreclosed,  it  was  held,  in  a  suit  by  the 
owner  of  the  land  against  a  new  company,  which  was  the 
assignee  of  the  purchaser  at  the  mortgage  sale,  that  the  lat- 
ter company  had  no  interest  in  or  claim  to  the  land  taken 
as  above  upon  which  the  mortgage  could  have  operated, 
and  that  the  sale  under  it  neither  conveyed  the  subse- 
quently acquired  title,  nor  extinguished  the  lien  if  any  ob- 
tained for  the  damages.  An  interest  acquired  by  a  railroad 
company  in  land  appropriated  for  the  use  of  its  road,  when 
it  is  a  mere  easement  or  right  of  passage  for  a  public  pur- 
pose, is  not  the  subject  of  a  sale  under  execution.^  lience, 
though  the  mortgage  sale  operate  as  an  extinguishment  of 
subsequent  liens  on  the  property  sold,  yet  the  judgment  of 
the  owner  of  the  land  taken  for  his  damages  is  not  a  lien 
in  the  ordinary  sense,  and  his  claim  is  not  liable  to  be  di- 
vested by  such  sale.  The  judgment  obtained  in  behalf  of 
the  landowner  not  being  the  source  of  his  right,  but  the 
means  only  of  ascertaining  the  amount  of  his  claim  and  of 
enforcing  its  payment,  it  can  only  be  extinguished  by 
payment  or  release,  and  when  the  alienees  of  the  mortgag- 
ing company  come  into  possession  under  their  purchase, 


'  Corry  v.  Pittsburg,  etc.,  R.R.  Co.,  and  that  as  the  authority  of  the  officer 

3  Phila.  173.     Subsequent  to  the  exe-  was  only  to  seize  and  sell  goods  and 

cution   of  a   mortgage   by  a   railroad  chattels,  his  attempt  to  sell  permanent 

company  of  all  of  its  property,  credit-  fixtures  was  in  excess  of  his  authority, 

ors   recovered  judgments  against  the  and  he  might  be  restrained  by  injunc- 

company  before  justices  of  the  peace,  tion.     Titus  v.  Ginheimer,  27  111.  462. 

upon  which  executions  were  issued  to  a  See  Titus  v.  Mabee,  25  Id.  257. 

constable,  who  levied  on  a  tank-house  '  But  see  Evangelical,  etc.,  Home  v. 

of  the  company  which  had  been  erected  Buffalo  H)  draulic  Assoc,  4  Hun,  419  ; 

after  the  execution  of  the  mortgage,  and  64  N.  Y.  561 ;  Presbyterian  Soc.  v.  Au- 

advertised  it  for  sale.    It  was  held  that  burn  Co.,  3  Hill,  567. 
the  tank-house  was  a  part  of  the  realty, 
VOL.  II. — i3 
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they  take  the  interest,  acquired  cum  onere,  and  the  land- 
owner is  entitled  to  execution  on  his  judgment.^ 

As  a  turnpike  company  is  incorporated  for  a  special  pur- 
pose in  which  the  public  is  interested,  it  has  no  interest  in 
real  estate,  legal  or  equitable,  which  is  subject  to  execution, 
unless  it  has  a  right  to  land  or  other  property  not  on  the 
road.  An  execution,  therefore,  levied  in  part  on  the  road 
and  in  part  on  land  contiguous  to  it,  will  be  quashed  unless 
the  parts  can  be  separated.* 

A  seat  in  a  board  of  brokers  being  a  mere  personal  privi- 
lege, or,  more  properly  -peaking,  a  license  to  buy  and  sell 
at  the  meetings  of  the  board,  it  is  not  subject  to  levy  and 
sale  on  execution  in  any  form.^ 

§  345.  General  rule  as  to  liability  of  corporate  property. — 
The  tangible  property  of  a  corporation  is  no  more  exempt 
from  execution  than  that  of  an  individual ;  *  and  a  bona  fide 
assignment  of  its  property  by  an  insolvent  corporation  to 
a  trustee  for  the  benefit  of  its  creditors,  is  a  valid  sale  and 
transfer  of  the  property  for  a  valuable  consideration  equal- 
ly with  that  of  a  private  person,  a  corporation  being  bound 
to  provide  for  its  just  debts,  whether  the  payment  is  made 
by  sale  of  property  for  that  purpose,  or  with  money  from 
its  vaults.^  Money  deposited  in  a  bank  by  a  corporation 
in  a  separate  account  from  the  corporation's  general  ac- 
count, and  for  a  specific  purpose,  is  liable  to  execution  if 


'Western  Pa.  R.R.  Co.  v.  Johnston,  the  profits   of  the  road.     It  was  held 

59  Pa.  St.  290.  that  as  the  property  levied  on  did  not 

'^  Ammant  v.  New  Alexandria  Tump,  consist  of  the  works  of  the  company, 

R.  Co.,  13  Serg.  &  Rawle,  210.  nor  of  materials  for  the  construction  of 

^  Pancoast  v.  Gowan,  93  Pa.  St.  66.  the  road,  satisfaction  of  the  execution 

*Slee  V.  Bloom,  19  Johns.  475  ;  State  could    not    be    successfully   resisted. 

V.    Rives,    5    Ired.     297 ;     Perry    v.  Franklin,  etc.,  Turnp.  Co.  v.  Young,  8 

Adams,  3  Mete.  51  ;   Goodrich  v.  Bur-  Humph.  103. 

bank,  12  Allen,  459.     A  creditor  of  a        'State  Bank  v.  Maryland,  6  Gill  & 

turnpike  company  obtained  judgment  Johns.  205 ;  Holmes  v.  Nuncaster,  12 

against  the  company,  and  caused  exe-  Johns.  395 ;  Seymour  v.  Dascomb,  12 

cution  to  be  levied  on  personal  prop-  Wend.  584 ;  Spencer  v.  Blaisdell,  4  N. 

erty  of  the  company  purchased  with  H.  198. 
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the  deposit  can  be  drawn  out  by  the  corporation  on  its  own 
check,  and  is  entirely  at  its  own  disposal  so  far  as  the  bank 
is  concerned.^  In  England,  where,  after  a  judgment  at 
law  against  a  corporation,  a  rule  for  a  mandamus  was  ob- 
tained against  the  corporation,  commanding  it  to  pay  the 
amount  of  the  judgment,  and  to  make  calls  on  the  stock- 
holders for  that  purpose,  the  court,  in  discharging  the  rule, 
remarked  that  the  judgment  against  the  corporation  was  an 
answer  to  the  application,  because  the  plaintiff  had  the 
ordinary  legal  remedy  of  an  execution.* 

A  member  of  a  corporation  may  acquire  a  lien  for  his 
private  debt  against  the  corporation,  and  attach  and  sell  the 
corporate  property  on  an  execution,  the  same  as  any  other 
creditor,  and  without  being  postponed  to  a  subsequent  at- 
taching creditor,  even  though  by  statute  members  are  made 
personally  liable  for  the  corporate  debts.  If  a  creditor 
elect  so  to  do,  he  may  levy  on  the  personal  property  of  the 


'  Farmers',  etc.,  Bank  v.  Ryan,  64 
Pa.  St.  236.  Money  having  been  de- 
posited by  a  corporation  with  a  bank- 
er, a  sheriff  wishing  to  levy  on  the 
amount  on  an  execution  against  the 
corporation,  the  banker  voluntarily, 
and  without  authority  from  the  corpo- 
ration, counted  out  the  amount,  and 
put  the  same  in  a  package  by  itself, 
and  the  sheriff  made  a  levy  on  it,  and 
afterward  sold  the  same  on  the  execu- 
tion. Subsequently,  the  corporation 
assigned  all  its  right  to  the  money  to 
the  plaintiff.  It  was  held  that  the 
money  thus  separated  by  the  banker 
from  the  contents  of  his  vault  was  his 
property,  and  not  that  of  the  corpo- 
ration ;  that  it  was  not  subject  to  levy 
under  an  execution  against  the  corpo- 
ration ;  and  that  the  plaintiff  was  en- 
titled to  recover  from  the  banker  the 
amount  of  the  deposit.  Carroll  v. 
Cone,  40  Barb.  220. 

2  Reg.  v.  Victoria  Park,  I  Q.  B.  289. 
In  Wisconsin,  judgment  was  recovered 


against  a  city,  and  an  execution  issued 
thereon,  which  was  returned  nulla 
bona.  Payment  was  demanded  of  the 
city  treasurer,  who  refused  to  pay  the 
same  or  any  part  of  it.  A  rule  was 
granted  to  show  cause  why  a  per- 
emptory mandamus  should  not  issue 
commanding  the  common  council  to 
levy,  assess,  and  collect  a  tax  to  pay 
the  judgment.  State  v.  Milwaukee,  20 
Wis.  87.  In  Pennsylvania,  a  petition 
was  granted  for  a  mandamus  to  com- 
pel a  county  to  levy  and  collect  a  tax 
for  the  purpose  of  paying  the  interest 
due  and  .iccruing  on  bonds  issued  to 
pay  a  subscription  of  the  county  to 
railroad  stock.  Com.  v.  Perkins,  43 
Pa.  St.  400.  In  North  Carolina,  when 
a  judgment  is  obtained  against  a  coun- 
ty, the  plaintiff  is  not  entitled  to  execu- 
tion, but  must  apply  for  a  mandamus 
against  the  board  of  county  commis- 
sioners to  compel  them  to  levy  a  tax 
for  the  satisfaction  of  the  judgment. 
Gooch  v.  Gregory,  65  N.  C.  142. 
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member,  in  which  case  the  latter  will  have  a  claim  for  con- 
tribution upon  the  other  members.  But  if  a  member  who 
was  a  prior  attaching  creditor  were  postponed,  he  would 
lose  his  security  for  his  claim,  and  be  deprived  of  his  right 
to  look  to  his  associates  for  contribution.^  In  New  York, 
although  a  railroad  director,  who  is  plaintiff  in  a  judgment 
against  the  company,  may  "sell  on  execution  the  personal 
property  of  the  company  which  is  liable  to  sale,  yet,  if  he 
purchase  at  the  execution  sale  he  is  a  quasi  trustee  of 
the  company,  which  has  an  equitable  right  to  redeem  the 
property  so  sold,  and  this  right  extends  to  mortgagees  in  a 
mortgage  that  has  not  been  filed  as  a  chattel  mortgage.'' 
Such  land  and  the  buildings  thereon  as  a  railroad  company 
holds  under  its  charter  in  fee  simple,  are  subjects  of  assign- 
ment, or  of  sale  on  execution.^ 

When  a  railroad  company  transfers  all  of  its  property, 
real  and  personal,  and  also  all  of  the  surplus  profits  of  the 
railroad,  to  assignees  to  be  managed  by  them  until  the  cor- 
porate debts  are  paid,  but  no  provision  is  made  for  a  sale  of 
the  property  by  the  assignees,  an   injunction  will  not   be 


'  Pierce  v.  Partridge,  3  Mete.  44.  and  then  executes  a  mortgage  on  all  of 

'^  Hoyle  V.  Plattsburgh,  etc.,  R.R.  Co.,  its  property,  such  land  is  covered  by 

54  N.  Y.  314.     Personal  property  ac-  the  mortgage  as  against  a  subsequent 

quired  by  a  railroad  company,  subse-  judgment  creditor  of  the  company,  al- 

quently  to  its  giving  a  chattel   mort-  though  the  purchase  of  it  by  the  com- 

gage  or  deed  of  trust,  cannot  be  held  pany  was  ultra  vires.     Youngman  v. 

subject  to  its  provisions,  but  is  liable  to  Elmira,  etc.,    R.R.    Co.,    65   Pa.    St. 

levy  and  sale  in  behalf  of  a  judgment  278. 

creditor.  The  chattels  must  have  an  '  Ammant  v.  New  Alexandria  Tump, 
existence  at  the  time  of  making  such  Co.,  13  Serg.  &  Rawle,  210;  Bushell 
an  instrument,  or  any  attempt  to  em-  v.  Com.  Ins.  Co.,  15  Id.  173-;  Young- 
brace  them  in  its  provisions  will  be  man  v.  Elmira,  etc.,  R.K.  Co.,  supra. 
fraudulent  against  creditors  and  pur-  When  a  railroad  corporation  has  an 
chasers,  unless  such  mortgaged  prop-  estate  in  the  land  which  it  has  taken  by 
erty  after  it  is  acquired  is  reduced  to  right  of  eminent  domain,  and  not  a 
the  actual  possession  of  the  mortgagee,  mere  easement,  such  estate  is  liable  to 
Titus  V.  Mabee,  25  111.  257.  If  a  rail-  execution,  and  the  purchaser  will  ob- 
road  company  purchase  land  which  it  tain  a  good  title  if  the  sale  is  duly 
is  not  authorized  by  its  charter  to  hold,  made.     State  v.  Rives,  5  Iredell,  297. 
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granted  to  them  restraining  a  sale  of  the  property  under  an 
execution  in  favor  of  a  judgment  creditor.^ 

§  346.  Rolling  stock  of  railroad  company. — The  question 
whether  rolling  stock  is  to  be  regarded  as  personal  property, 
or  as  real  estate,  has  been  decided  differently  in  several  of 
the  States,  and  in  some  of  them  has  been  determined  by 
statute.  The  Supreme  Court  of  New  York  at  first  held  that, 
as  between  mortgagees  and  judgment  creditoi's,  the  rolling 
stock  of  a  railroad  company  was  included  as  fixtures  in  a 
conveyance  of  real  estate."  Afterward  the  same  court  de- 
cided that  a  mortgage  by  a  railroad  company  which  con- 
veyed the  railroad  constructed  and  to  be  constructed,  with 
the  appurtenances,  and  all  of  the  real  estate  and  chattels  real 
acquired  and  then  owned  by  the  company,  together  with  its 
franchises,  conveyed  no  more  than  would  have  been  done 
under  a  description  of  the  roadway  and  other  land  of  the 
company  by  metes  and  bounds  with  the  appurtenances  ;  and 
that  the  rolling  stock,  materials,  rails,  ties,  and  other  things 
on  hand  for  running  or  repairing  the  road,  including  all  of 
the  loose  tools  and  implements,  might  be  seized  by  the 
sheriff  and  sold  under  an  execution  in  favor  of  a  judgment 
creditor.^  It  has  been  held  in  New  Hampshire  that  the  roU- 
ingf  stock  of  a  railroad  is  not  so  connected  with  the  fran- 
chise  of  the  company  that  it  cannot  be  severed  by  an  attach- 
ment or  seizure  on  execution,  and  held  as  security,  or  sold 
and  applied  as  personal  property  ordinarily  may  be  for  the 
payment  of  the  corporate  debts.  The  court  said  :  "  Con- 
sidering that  it  is  not  necessary  for  the  discharge  of  the  pub- 


'  Arthur  v.  Commercial,  etc.,  Bank,  road  company  of  its  personal  property 

9  Smedes  &  Marsh,  394.  in  which  was  included  its  roUing  stock, 

'^  Farmers'  Loan  &  Trust  Co.  v.  Hen-  was  void  as  against  subsequent  judg- 

drickson,  25  Barb.  484.  ment  creditors,  and  might  be  sold  under 

'  Beardsley  V.  Ontario  Bank,  31  Barb,  an  execution  in  their  favor,  unless  filed 

619 ;  Bement  v.  Plattsburgh,  etc.,  R.R.  as  a  chattel   mortgage  in  conformity 

Co.,  47  Id.  104.   In  New  York  until  the  with  the  statute.    Hoyle  v.  Plattsburgh, 

statute  of  1868,  a  mortgage  by  a  rail-  etc.,  R.R.  Co.,  54  N.  Y.  314. 
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lie  duties  of  these  corporations  that  they  should  be  owners 
of  cars  or  engines, — many  such  roads  being  operated  with 
the  cars  of  other  corporations ;  that  it  is  a  matter  of  great 
uncertainty  what  articles  of  the  personal  property  of  such 
corporations  are  necessary  for  the  discharge  of  their  public 
duties  ;  that  no  means  exist  by  which  it  can  be  determined 
what  is  necessary  or  otherwise ;  that  it  must  be  very  diffi- 
cult for  courts  to  lay  down  any  definite  rule  by  which  offi- 
cers can  be  guided,  who  in  such  cases  must  decide  at  their 
peril, — it  seems  to  be  neither  judicious  nor  expedient  to 
establish  an  exemption  of  this  kind,  unless  it  is  done  by  the 
direct  action  of  the  legislature,  which  can  provide  proper 
rules  and  safeguards  for  the  safety  of  officers  as  well  as  of 
parties."^  In  Illinois  the  constitution  provides  that  rolling 
stock  shall  be  considered  personal  property.**  In  Wisconsin 
the  rolling  stock  owned  by  a  railroad  company,  and  used  in 
connection  with  its  road,  is  made  a  fixture  by  statute.^ 

§  347.  Process  of  garnishment.— With  regard  to  being 
summoned  as  garnishee,  there  is  no  difference  between  nat- 
ural persons  and  corporations.''   When  a  corporation  is  duly 

'  Boston,  etc.,  R.R.  Co.  v.  Gilmore,  ^  Chicago  &  Northwestern  R.R.  Co. 
37  N.  H.  410.  See  Denmead  v.  Bank  v.  Borough  of  Fort  Edward,  21  Wis.  44. 
of  Baltimore,  9  Md.  179;  Strickland  v.  Another  statute  of  Wisconsin  makes 
Parker,  54  Me.  263 ;  Howe  v.  Freeman,  judgments  liens  on  real  estate,  and  con- 
14  Gray,  566.  It  was  remarked  by  the  sequently  a  judgment  obtained  against 
Supreme  Court  of  Ohio  that  a  distinc-  a  railroad  company  becomes,  from  the 
tion  could  be  clearly  drawn  between  an  time  of  its  rendition,  a  lien  on  the  road, 
interest  in  real  estate  held  for  the  sole  and  a  sale  under  a  decree  in  equity,  con- 
purpose  of  exercising  a  franchise,  and  firmed  by  the  court,  passes  the  whole 
the  franchise  connected  with  it,  which  of  the  interest  of  the  company  to  the 
could  not  be  alienated  by  the  corpora-  purchaser.  Railroad  Co.  v.  James,  6 
tion,  and  was  not  subject  to  execution.  Wall.  750.  See  Covey  v.  Pittsburg, 
and  the  movable  things  employed  in  the  etc.,  R.R.  Co.,  3  Phila.  173  ;  West  Pa. 
use  of  the  franchise  which  are  personal  R.R.  Co.  v.  Johnston,  59  Pa.  St.  290; 
property  of  the  company,  and  liable  for  Applegate  v.  Ernest,  3  Bush.  Ky.  649 ; 
the  payment  of  its  debts.  Coe  v.  Co-  Wood  v.  Turnpike  Co.,  24  Cal.  478 ; 
lumbus,  etc.,  R.R.  Co.,  10  Ohio  St.  372.  Miller  v.  Rutland,  etc.,  R.R.  Co.,  36 

^  Const.  III.,  art.  11,  sec.  10.    But  see  Vt.  452. 

Hunt  V.  Bullock,  23  111.  320 ;  Palmer  v.  *  Toledo,  etc.,  R.R.  Co.  v.  Reynolds, 

Forbes,  lb.  302  ;   Titus  v.  Mabee,  25  72  111.  487  ;  Hughes  v.  Oregonian  R.R. 

Id.257;  Titus  V.  Ginheimer,  27  Id.  462.  Co.,  11  Oregon,  158  ;  Meints  v.  East  St. 
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brought  into  court  by  a  writ  of  attachment  as  garnishee,  and 
default  taken,  its  property  is  subject  to  sale  on  execution 
the  same  as  would  be  that  of  an  individual ;  and  irregularity 
in  the  entering  of  the  judgment  of  condemnation  will  not 
justify  the  interference  of  a  court  of  equity  by  injunction.* 
Where  there  is  a  balance  of  a  subscription  in  money  to  stock 
of  a  corporation,  the  relation  between  the  corporation  and 
the  subscriber  is  merely  that  of  creditor  and  debtor.  Being 
an  ordinary  debt  it  is  attachable  as  other  debts  are.  If  there 
be  a  lien  on  the  stock,  or  a  liability  of  the  stock  to  others, 
which  maybe  a  defense,  the  subscriber  must  set  it  up,  other- 
wise his  subscription,  having  the  character  of  an  ordinary 
contract  creating  a  debt,  is  attachable.^  When  a  corpora- 
tion is  a  judgment  debtor,  an  officer  of  it  who  has  corporate 
funds  or  property  in  his  hands  may  be  lawfully  proceeded 
against  as  a  garnishee.^  A  judgment  was  obtained  against 
a  bank,  execution  issued  thereon,  and  proceedings  com- 
menced to  reach  property  in  the  hands  of  one  H.  H.  ap- 
peared, but,  by  advice  of  counsel,  refused  to  answer  on  the 
ground  that  he  was  president  of  the  bank.  The  court  said : 
"The  objection  that  as  H.  is  president  of  the  bank,  and 
holds  in  that  capacity  whatever  funds  of  the' bank  he  has,  he 
is  not  liable  to  this  examination,  it  being  in  effect  not  a  pro- 
ceeding against  him,  but  against  the  bank,  is  fully  met. 
There  can  be  no  doubt  that  the  property  of  a  private  cor- 
poration is  liable  for  its  debts  whether  such  property  is  found 
in  the  hands  of  its  president  or  of  any  other  person.  For 
the  purpose  of  this  proceeding  H.  is  regarded  as  an  indi- 


Louis  Co-operative,  etc.,  Co.,  89  HI.  48  ;  '  Boyd  v.  Chesapeake  &  Ohio  Canal 

Chesapeake  &  Ohio  R.R.  Co.  v.  Paine,  Co.,  17  Md.  195. 

29  Gratt.  502;   Mooar  v.  Walker,  46  "Peterson  v.  Sinclair,  83  Pa.  St.  250. 

Iowa,  164;  In  re  Glen  Iron  Works,  20  See  Ross  v.  Ross,  25  Ga.  297. 

Fed.  Rep.  674.   See  Hays  v.  Lycoming  '  Everdell  v.  Sheboygan,  etc.,  R.R. 

Fire  Ins.  Co.,  98  Pa.  St.  184;  Bunn's  Co.,  41  Wis.  395.   See  Pettingill  v.  An- 

Appeal,  105  Id.  49;  Simpson  v.  Rey-  droscoggin,  etc.,   R.R.   Co.,    51    Me. 

nolds,  71  Mo.  594;  McKelvey  V.  Crock-  370. 

ett,  18  Nevada,  238. 
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vidual  having  in  his  hands  property  of  the  bank  liable  in 
law  for  the  satisfaction  of  its  debts,  and  the  fact  that  he 
happens  at  the  same  time  to  be  its  president,  constitutes  no 
excuse  whatever  for  his  refusal  to  surrender  such  property, 
or  to  answer  questions  properly  propounded  to  him  con- 
cerning it."  ^ 

§  348.  Officer's  return. — The  return  should  be  sufficiently 
full  and  clear  to  convey  a  correct  idea  of  the  officer's  doings 
in  the  premises.  Describing  the  property  levied  on  as 
twenty  shares  of  the  capital  stock  of  a  corporation  named, 
"  being  the  property  of  the  debtor  in  the  execution,"  is 
good.^  But  a  sheriff  having  made  the  following  return, 
"  Sale  under  execution  of  the  interest  of  Thomas  in  and  to 
said  ferry  and  the  appurtenances  belonging,"  it  was  held 
that  the  term  appurtenances  thus  used  was  too  general, 


'  Balston  Spa  Bank  v.  Marine  Bank, 
18  Wis.  490.  M.  had  judgment  and 
execution  against  a  railroad  company, 
and  caused  a  garnishee  notice  to  be 
served  on  the  treasurer  of  the  com- 
pany, who  answered  that  he  was 
treasurer,  and  that  there  were  moneys 
in  the  treasury  at  the  time  of  the 
service  of  the  notice,  but  that  he 
did  not  at  any  time  individually  have 
control  or  possession  of  the  funds  or 
effects  of  the  company.  The  court 
said :  "  The  servant  who  feeds,  waters, 
and  curries  the  master's  horse,  and 
keeps  the  key  of  the  stable,  the  master 
having  the  actual  and  dominant  pos- 
session and  control ;  a  clerk  who  opens 
and  shuts  the  store  and  sells  the  goods, 
and  has  charge  of  the  keys  of  the 
money-drawer  and  safe,  subordinate  to 
the  actual  possession  and  control  of 
the  merchant ;  the  treasurer  of  the  cor- 
poration who  has  charge  of  the  safe 
and  the  moneys  therein,  and  receives 
and  pays  out  under  the  immediate  di- 
rection and  control  of  the  principal  cor- 
porate officers,  are  not  to  be  deemed  in 


such  possession  and  control  of  the  prop- 
erties as  subjects  them  to  garnish- 
ment. In  such,  and  like  cases,  the 
question  is,  whether  the  actual  and  sub- 
stantial possession  is  with  the  employ^, 
or  whether  his  relation  to  the  proper- 
ties is  merely  of  employment  and  ser- 
vice, while  the  real  possession  and  con- 
trol is  with  the  owner  or  some  other." 
McGraw  v.  Memphis,  etc.,  R.R.  Co.,  5 
Coldw.  Tenn.  434.  Proceedings  in 
garnishment  are  not  applicable  to  a 
municipal  corporation.  Baltimore  v. 
Root,  8  Md.  95  ;  Ward  v.  Hartford,  12 
Conn.  404 ;  Merwin  v.  Chicago,  45  111. 
113;  Erie  v.  Knapp,  29  Pa.  St.  173; 
Wilson  V.  Lewis,  10  R.  I.  285  ;  Merrill 
V.  Campbell,  49  Wis.  535  ;  35  Am.  R. 
785  ;  Hadley  v.  Peabody,  13  Gray,  200 ; 
Jenks  V.  Osceola  Township,  45  Iowa, 
554;  Wallace  v.  Sawyer,  54  Ind.  501  ; 
23  Am.  R.  661 ;  Memphis  v.  Laski,  9 
Heisk.  Tenn.  511;  24  Am.  R.  327; 
Triebel  v.  Colburn,  64  111.  376.  See, 
however,  State  v.  Horton,  38  N.  J.  88. 
'Stamford  Bank  v.  Ferris,  17  Conn. 
259. 
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vague,  and  indefinite,  to  comprehend  in  its  meaning  any 
personal  property  as  the  subject  of  the  levy,  and  that  there- 
fore nothing  passed  by  the  sale.^  A  sheriff's  return  to  a 
writ  of  attachment  was  as  follows :  "  Laid  in  the  hands  of 
the  Northern  Central  Railroad  Company  ;  service  admitted 
by  counsel ;  and  summoned  company  as  garnishee."  It  was 
held  that  as  the  law  designated  the  character  of  the  agents 
on  whom  process  should  be  served  in  order  to  bind  the  cor- 
poration, it  ought  to  appear  afifirmatively  by  the  return  upon 
what  person  or  persons  the  writ  was  served,  in  order  that 
the  court  might  determine  whether  the  service  was  on  the 
company.* 

§  349.  Method  and  consequences  of  sale. — Where  there  is  a 
general  statute  directing  the  mode  of  attaching  and  selling 
by  execution  shares  of  debtors  in  incorporated  companies, 
and  a  dompany  is  subsequently  incorporated  by  a  special 
statute  which  provides  that  the  property  of  any  member 
vested  in  the  stock  shall  be  liable  to  attachment,  and  to  the 
payment  and  satisfaction  of  his  just  debts  in  a  manner  dif- 
fering from  that  directed  in  the  general  statute,  the  special 
statute  must  be  followed  in  cases  involving  the  stock  of  the 
company.^  When  a  railroad  which  extends  through  differ- 
ent counties  has  become  insolvent,  a  court  of  equity  will 
interpose  and  administer  the  assets,  directing  a  sale  of  the 
entire  interest  for  the  benefit  of  all  concerned,  so  as  to  pre- 
vent 'judgment  creditors  from  seizing  and  selling  separate 
portions  of  the  porperty  at  different  sales  in  the  several 
counties  through  which  the  road  passes ;  for  if  the  latter 
course  were  permitted  a  valuable  property  would  be  sac- 
rificed, and  the  objects  of  the  legislature  in  granting  the 
charter  be  defeated.  In  such  case  a  person  claiming  to  be 
a  creditor  who  has  refused  to  present  his  demand,  and  sub- 


'  Munroe  v.  Thomas,  5  Cal.  470.  ^  Titcomb  v.  Union  Ins.  Co.,  8  Mass. 

« Northern  Cent.  R.R.  Co.  v.  Rider,     326. 
45  Md.  24. 
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mit  himself  to  the  jurisdiction  of  the  court  for  the  settle- 
ment and  adjustment  of  his  claim  upon  the  fund  to  be  dis- 
tributed, cannot  successfully  ask  the  court  to  set  aside  its 
decree  and  annul  the  title  to  the  property  sold,  in  order 
that  he  may  be  paid.^  If  the  owners  of  adjoining  tracts 
of  land  unite  in  constructing  a  railroad  oyer  such  land,  by 
a  levy  on  and  sale  of  one  of  the  tracts,  the  railroad  and  ap- 
pendages pass  as  real  estate,  and  the  parties  who  so  levy 
become  tenants  in  common  in  the  railroad  with  the  other 
owners.^ 

'  Macon,  etc.,  R.R.  Co.  v.  Parker,  9  a  delay  after  the  levy  before  sale   of 

Ga.  377.     See   Denmead  v.   Bank  of  four  days,  it  was  held  that  a  delay  of 

Baltimore,  9  Md.  179.  thirty  days  was  fatal  to  the  purchaser's 

^  Strickland  v.   Parker,  54  Me.  263.  title,  a  new  notice  being  requisite  to 

In  a  suit  against  a  corporation  for  not  legalize  the  sale  after  the  expiration  of 

transferring  to  the  purchaser  shares  of  the  four  days  without  one.     Titcomb 

stock  bought   at    a    sheriff's   sale  on  v.    Union,    etc.,    Ins.    Co.,,  8    Mass. 

execution    under   a    statute    allowing  326. 
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§  350.  Meaning  and  object  of  visitation. — In  order  to  main- 
tain the  peace  and  good  government  of  ecclesiastical  and 
eleemosynary  corporations,  and  to  secure  their  adherence 
to  the  purposes  of  their  institution,  proper  persons  are  pro- 
vided by  law^  to  visit  and  inspect  the  conduct  of  their  in- 
ternal affairs,  correct  irregularities,  and  settle  disputes  aris- 
ing vs^ithin  them.^  The  visitorial  power  in  England  was 
well  known  to  the  law  as  early  as  the  beginning  of  the 
reign  of  Edward  the  Third. **  In  this  country,  it  has  no  ap- 
plication to  religious  institutions.^  No  authority  exists  in 
the  government  to  control  a  corporation  or  its  funds  except 
where  the  corporation  is  public,  that  is,  where  its  interests 
and  franchises  are  the  exclusive  property  of  the  govern- 
ment, notwithstanding  the  funds  may  have  been  generally 
derived  from  the  bounty  of  the  government.     Visitorial 


'  I  Kyd  on  Corp.  174  ;    2  BIk.  Com.  be  relied  upon  here  as  authorities  for  the 

480 ;  Binney's  Case,  2  Bland  Ch.  99.  jurisdiction  or  safely  followed  as  prec- 

"  Year   Books,   8    Edw.   3,   fol.   69,  edents,  for  the  reason  that  there  is  no 

70.  analogy  between  our  system  and  the 

'  Robertson  v.   Bullions,    11    N.  Y.  laws   under  which   religious  societies 

243  ;  People  v.  Church  of  the  Atone-  are  incorporated  and  their  temporal  af- 

ment,  48  Barb.  603 ;  Watkins  v.  Wil-  fairs  managed,  and  the  charities  and 

cox,  4   Hun,  220.     The   cases   in   the  trusts  for  religious  purposes  in  England 

English  courts  relative  to  the  visitation  in  respect  to  which  the  English  deci- 

of  ecclesiastical  corporations,   cannot  sions  have  been  rendered. 
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power  is  an  hereditament,  founded'in  property,  and  valua- 
ble in  the  intendment  of  the  law.  When  it  is  vested  in 
trustees,  there  can  be  no  amotion  of  them  from  their  cor- 
porate capacity,  and  no  disturbance  or  interference  with  the 
just  exercise  of  their  authority,  unless  it  is  reserved  by  the 
statutes  of  the  foundation  or  charter.  Still,  as  managers 
of  the  revenues  of  the  charity,  they  are  not  beyond  con- 
trol, but  are  subject  to  the  general  superintendence  of  a 
court  of  equity  for  any  abuse  of  their  trust  in  the  manage- 
ment of  it.^  The  State  has  visitorial  authority  to  interfere 
to  ascertain  whether  or  not  the  course  pursued  by  a  civil 
corporation  is  in  excess  of  corporate  power.  This  author- 
ity is  asserted  through  the  instrumentality  of  the  courts, 
and  if  it  is  found  that  a  corporation  is  exercising  franchises 
and  functions  not  granted  to  it,  the  court  may  oust  it  from 
such  exercise.*  The  proper  method  of  relief  from  official 
acts  of  officers  of  State  institutions,  is  by  application  to  the 
legislature.^' 

§  351.  Who  to  be  visitor. — The  founder  or  his  heirs  is  the 
visitor  unless  he  has  conferred  the  right  of  visitation  upon 
some  other  person  or  body.  To  him  belongs  the  power 
and  duty  to  inspect  the  affairs  of  the  corporation,  and 
superintend  its  officers,  according  to  such  regulations  and 
restrictions  as  he  may  have  prescribed.*  Although  the 
founder  of  an  eleemosynary  institution  and  his  heirs  as  such 
are  entitled  to  the  visitorial  power  in  the  exercise  of  which 
the  institution  may  be  regulated  and  controlled,  yet,  when 
by  the  terms  of  the  donation  the  founder  has  surrendered 

'  Allen  V.  McKean,  i  Sumner,  276.  toward  the  support  of  poor  old  men, 

"  Com.  V.  Del.  Canal  Co.,  43  Pa.  St.  and  afterward  the  founder  of  the  char- 

295.  ity  granted  the  land  so  charged  to  J.  S. 

'  Weary  v.  State  University,  42  Iowa,  and  his  heirs  and  then  died.     It  was 

335  ;  Amherst  Academy  v.  Cowles,  6  held  that  the  heirs  of  the  founder  had 

Pick.  427.  the  nomination  of  poor  to  be  partakers 

*  Murdock's    Appeal,    7   Pick.    303.  of  the  charity,  and  not  the  grantee  of 

One  seized  in  fee  of  certain  land  grant-  the  land  or  his  heirs.     Atty.  Genl.  v. 

ed  a  rent  charge  thereon  for  a  charity  Rigby,  3  P.  W^ms.  145. 
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the  power,  and  the  same  is  invested  by  the  charter  in  the 
trustees  of  the  institution,  they,  as  assignees,  and  standing 
in  the  place  of  the  founder,  may  exercise  visitorial  power 
without  being  subject  to  interference  so  far  as  respects  the 
government  and  discipline  of  the  institution,  provided  they 
act  in  good  faith  and  within  the  prescribed  limits  of  the 
charter.' 

Eleemosynary  corporations  are  the  creatures  of  their 
founders.  The  founder  may  delegate  his  power  either  gen- 
erally or  specially.  If  he  makes  a  general  visitor,  the  per- 
son so  constituted  has  all  incidental  power,  but  may  be 
restrained  as  to  particular  instances.  The  founder  may 
appoint  a  special  visitor  for  a  particular  purpose  and  no 
further.  He  may  make  a  general  visitor  and  yet  appoint 
an  inferior  particular  povi^er  to  be  executed  without  going 
to  the  visitor  in  the  first  instance.^  When  the  State  is  the 
founder  of  a  college  it  is  entitled  to  the  visitorial  power 
over  the  college  ;  and  when  it  has  delegated  that  power  to 
certain  trustees  and  overseers  in  perpetual  succession  as  its 
chosen  substituted  agents  and  visitors,  it  has  a  right  and  in- 
terest in  having  that  power  perpetually  exercised  by  the 
bodies  which  it  has  constituted  for  this  purpose.  The 
founder  is  entitled  to  haye  the  statutes  of  his  foundation  as 
to  the  powers  of  the  trustees  strictly  adhered  to  except  so 
far  as  he  has  consented  to  an  alteration  of  them.  Author- 
ity to  change  or  modify  those  powers  cannot  be  construed 
an  authority  to  take  them  away  and  confer  them  on  other 
persons.^ 

In  this  country,  the  visitorial  power  over  schools  and  col- 
leges, together  with  all  other  powers  and  rights  belonging 
to  them,  is  usually  vested  in  boards  of  curators  or  trustees 
established  by  the  charter  creating  the  corporation,  which 


'  Chambers  V.  Baptist  Education  Soc,        ^  St.  John's  College  v.  Todington,  i 
I  B.  Monr.  215.  Burr.  158,  per  Lord  Mansfield. 

'  Ibid. ;  Allen  v.  McKean,  supra. 
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must  be  governed  by  the  provisions  of  the  charter  as  em- 
bodying the  statutes  of  the  founder.  The  power  of  these 
boards  is  great,  but  by  no  means  absolute.  They  are  the 
creatures  of  the  charter,  or  rather  of  the  will  of  the  founder 
as  embodied  in  the  charter,  and  must  pursue  the  path 
marked  out  by  it.^  A  court  of  equity  has  no  visitorial 
power  over  corporations  except  such  as  may  be  expressly 
conferred  on  it  by  statute.^  In  case  of  a  clear  and  distinct 
trust,  the  court  administers  and  enforces  it  as  much  when 
there  is  a  visitor  as  when  there  is  none.^     When  there  are 


'  State  V.  Adams,  44  Mo.  570.  Col- 
leges and  academies  established  for  the 
promotion  of  learning  and  piety,  and 
endowed  with  property  by  public  and 
private  donations,  are,  in  a  legal  sense, 
equally  with  hospitals  for  the  relief  of 
the  poor  and  sick  considered  and  treat- 
ed as  private  eleemosynary  corpora- 
tions, irrespective  of  the  extent  of  the 
property  or  funds  thus  acquired.  Uni- 
versity of  Md.  V.  Williams,  9  Gill  & 
Johns.  365. 

'  Latimer  v.  Eddy,  46  Barb.  61 ; 
Harper  v.  Straw,  14  B.  Mon.  48  ;  Au- 
burn V.  Strong,  Hopkins  Ch.  317.  In 
Atty.  Genl.  v.  Utica  Ins.  Co.,  2  Johns. 
Ch.  371,  Chancellor  Kent  said:  "I 
much  doubt  whether  the  visitorial 
power  exists  at  all  and  in  any  case  in 
this  court  in  the  English  sense  of  that 
power  as  emanating  from  the  royal  pre- 
rogative and  founded  on  discretion.  I 
should  rather  conclude  that,  under  the 
constitutional  administration  of  justice 
in  this  State,  all  corporations,  of  what- 
ever name  or  description,  were  amen- 
able to  the  supreme  court,  and  to  that 
court  only,  according  to  the  course  of 
the  common  law,  for  the  nonuser  or 
misuser  of  their  franchises."  A  court 
of  equity  has  power  to  prevent  a  diver- 
sion of  the  temporalities  of  a  church 
from  the  purposes  to  which  they  were 
devoted,  and  to  compel  the  due  execu- 
tion of  a  trust  by  the  officers  of  a  re- 


ligious corporation  ;  but  not  to  remove 
the  officers  for  an  alleged  diversion  of 
the  trust  property  and  consequent 
abuse  of  the  trust.  The  office  and 
officer  are  distinct  from  the  trust  and 
trustee,  the  latter  being  subject  to  the 
direction  of  a  court  of  equity,  the 
former  not.  Robertson  v.  Bullions,  11 
N.  Y.  243.  In  People  v.  Sailors'  Snug 
Harbor,  54  Barb.  532,  it  was  held  that 
the  by-laws  regulating  the  conduct  of 
the  inmates  of  the  institution,  as 
adopted  by  the  trustees,  were  reason- 
able, and  that  the  relator  had  been  ex- 
pelled by  direction  of  the  trustees,  or  of 
the  executive  committee,  after  he  had 
notice  to  attend  the  investigation  of  his 
case,  which  he  failed  to  do.  The  court 
was  not  willing  to  concede  that  the  ac- 
tion of  the  trustees,  or  of  the  executive 
committee,  in  investigating  such  a 
charge,  was  beyond  the  review  or  con- 
trol of  the  court.  In  Georgia,  the 
same  visitorial  power  of  correcting  the 
misbehavior  of  civil  corporations  and 
deciding  their  controversies,  is  vested 
in  the  superior  courts  of  the  counties 
where  they  are  located,  which  in  Eng- 
land belongs  to  the  King's  Bench. 
State  v.  Georgia  Medical  Soc,  38  Ga. 
608. 

»Atty.  Genl.  v.  Master,  etc.,  of  St. 
Cross,  21  Eng.  L.  &  Eq.  378  ;  Atty. 
Genl.  V.  Governors  of  Foundling  Hos- 
pital, 2  Ves.  Jr.  42. 


§§  352,   353  VISITORIAL   POWER.  67I 

trustees  in  virtue  of  an  express  trust  under  a  will,  they  are 
within  the  superintending  power  of  a  court  of  equity,  not 
as  of  itself  possessing  a  visitorial  power  or  a  right  to  con- 
trol the  charity,  but  as  having  a  general  jurisdiction  of  all 
abuses  of  trusts.^ 

§  352.  Appointment  of  visitors. — No  technical  precise  words 
are  necessary  for  the  appointment  of  either  a  general  or 
special  visitor,  but  it  may  be  done  by  any  words  showing 
such  an  intention.  "  Let  him  be  visitor,"  was  held  a  suffi- 
cient appointment.*  A  person  may,  however,  be  a  general 
or  special  vis',  tor  without  such  an  express  appointment.  It 
must  be  collected  from  the  whole  purview  of  the  statutes 
considered  together,  what  power  the  founder  meant  to  con- 
fer,^ When  such  a  general  control,  superintendence,  and 
management  of  the  corporation  is  given  as  to  constitute  the 
visitorial  power,  and  especially  when  those  thus  intrusted 
with  the  management  and  control  are  not  themselves  the 
ultimate  beneficiaries,  the  power  of  visitors  is  in  them,  and 
does  not  vest  by  implication  in  the  donor  or  his  heirs.* 
When,  in  the  endowment  of  an  institution,  governors  are 
appointed,  in  whom  is  vested  the  title  to  the  property,  and 
who  are  intrusted  with  the  rents  and  profits,  but  with  no 
express  words  appointing  them  visitors,  the  word  governors 
does  not  of  itself  imply  that  they  are  visitors,  and  they  do 
not  remain  exempt  from  being  visited.^ 

§  353-  Power  of  visitor. — There  is  a  great  difference  be- 
tween the  powers  of  trustees  of  an  eleemosynary  corpora- 
tion and  those  of  a  private  moneyed  corporation.  The  latter 
is  composed  of  shareholders  who  are  members  of  the  cor- 
porate body,  making  the  by-laws  and  all  lawful  regulations. 


'Sanderson  v.  White,  18  Pick.  328;  'St.  John's  College  v.  Todington,  i 

Atty.    Genl.   v.   Garrison,    loi    Mass.  Burr,  158. 

223.  *  Sanderson  v.  White,  supra. 

'  Rex  V.  Bishop  of  Ely,  i  Wm.  Blk.  *  Eden  v.  Foster,  2  P.  Wms.  325. 

71 ;    Atty.  Genl.   v.  Talbot,    3    Atk.  See  Atty.  Genl.  v.  Middleton,  2  Ves. 

662.  327- 
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electing  directors  for  a  limited  period,  and  themselves  com- 
posing the  corporation.  Amendments  to  the  charter,  not 
in  violation  of  its  objects,  may  be  accepted  by  the  share- 
holders. But  in  eleemosynary  corporations  there  are  no 
stockholders,  and  regulations  which  in  ordinary  corpora- 
tions are  made  by  the  members,  and  disputes  that  are  sub- 
mitted to  the  courts,  are  made  and  decided  by  persons  who 
are  intrusted  with  the  visitorial  power.  The  visitor  is  the 
judge  or  arbiter  to  determine  all  controversies  not  involv- 
ing the  integrity  of  the  management  of  the  fund,  or  the 
observance  of  the  statutes  of  the  founder,  and  he  alone  can 
make  regulations  and  by-laws  that  will  bind  the  officers.^ 
To  all  eleemosynary  corporations  a  visitorial  power  attaches 
as  a  necessary  incident,  which,  in  the  absence  of  any  special 
appointment,  silently  vests  in  the  founder  and  his  heirs. 
But  where  trustees  or  governors  are  incorporated  to  manage 
the  charity,  the  visitorial  power  is  deemed  to  belong  to  them 
in  their  corporate  character.  When  a  private  eleemosynary 
corporation  is  thus  created  by  a  charter  from  the  State,  it 
is  subject  to  no  other  control  on  the  part  of  the  State  than 
what  is  expressly  or  impliedly  reserved  by  the  charter.  Un- 
less a  power  be  reserved  for  this  purpose,  the  State  cannot, 
by  virtue  of  its  prerogative,  without  the  consent  of  the  cor- 
poration, alter  or  amend  the  charter,  divest  the  corporation 
of  its  franchises,  add  to  them,  or  add  to  or  diminish  the 
number  of  trustees,  remove  any  of  the  members,  change  or 
control  the  administration  of  the  charity,  or  compel  the  cor- 
poration to  receive  a  new  charter.*  When  the  selectmen  of 
a  town  have  been  designated  as  the  visitors  of  an  eleemosy- 
nary corporation  by  its  founder,  in  the  powers  to  be  thus 
exercised  by  them,  they  are  not  agents  of  the  town,  nor 
acting  directly  in  relation  to  its  interests,  or  accountable  to 
it,  and  they  cannot  therefore  be  directed,  controlled,  limited, 


'State  V.  Adams,  44  Mo.  570.  4  Wheat.  518;  Atty.  Genl.  v.  Lock,  3 

'Dartmouth  College  v.  Woodward,    Atk.  164. 
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or  restrained  in  the  exercise  of  their  powers  by  the  town. 
They  have  special  authority  created  by  the  founder,  and 
confirmed  by  the  act  of  incorporation.  The  trustees  and 
visitors,  in  such  a  case,  taken  together,  each  acting  in  their 
own  sphere,  constitute  the  government  of  the  charitable  in- 
stitution ;  and  until  they  have  acted  contrary  to  law,  and 
in  violation  of  their  trust,  no  breach  can  be  held  to  exist. 
And  this  visitorial  power  must  extend  to  all  cases  where, 
by  the  will,  the  trustees  are  in  the  first  instance  to  exercise 
their  judgment  and  discretion.^ 

As  to  the  authority  vested  in  the  visitor,  the  question  is 
not  what  was  reasonable  or  fit  for  the  founder  to  do,  but 
what  he  has  done  in  his  statutes.  Every  man  is  master  of 
his  own  charity,  to  appoint  and  qualify  it  as  he  pleases.  If 
the  visitor  has  the  power  to  proceed  to  sentence  in  a  par- 
ticular event,  the  sufficiency  of  the  sentence  cannot  be 
called  in  question,  nor  any  inquiry  be  made  in  the  common 
law  courts,  as  to  the  reasons  or  causes  of  the  sentence.  If 
the  visitor  has  jurisdiction  of  the  subject  and  person,  his 
sentence  is  final,  unless  the  founder  has  given  the  right  of 
appeal.*^     A  charity  must  be  accepted  upon  the  terms  pro- 


'  Nelson  v.  Gushing,  2  Cush.    519.  per  Lord  HOLT.     The  visitorial  power 

Shaw,  J. :  "  When  a  general  visitorial  is  a  mere  power  to  control  and  arrest 

power  is  provided  by  the  founder  of  an  abuses,  and  to  enforce  a  due  observ- 

eleemosynary  corporation,  no  court  of  ance   of   the   statutes   of  the  charity, 

either  law   or  equity  will  interfere  to  It  is  not  a  power  to  revoke  the  gift, 

control  or  direct  the  ordinary  exercise  to  change  its  uses,  or  to  divest   the 

of  such  visitorial  power,  subject  to  the  rights  of  the  parties  entitled  to  the 

limitation  only,  that  when  the  visitors  bounty.     Allen  v.  McKean,  i  Sumner, 

in  the  exercise  of  their  power  act  con-  276.     Application  for  a  mandamus  to 

trary  to  law  in  a  matter,  amounting  in  the  dean  and  chapter  of  the  cathedral 

effect  to  a  breach  of  trust,  then  a  court  church  of  R.,  commanding  them  to  re- 

of  equity,  under  its  ordinary  jurisdic-  store  the  head-master  of  the  cathedral 

tion,  will  interpose  upon  the  applica-  grammar-school  to  his  place  and  office, 

tion  of  the  attorney-general,   as    the  he  having  been  removed  by  the  dean 

representative  of  the  public,  to  prevent  and  chapter  because  of  his  publishing 

and  restrain  such  breach  of  trust,  and  a  pamphlet  which  it  was  claimed  was  a 

even  if  need  be  to  remove  a  trustee  and  libel    on  the    bishop  of  R.      By  the 

substitute  another."  foundation,  the  bishop  of  R.  was  made 

*  Philips  v.  Bury,  2  Term  Rep.  346,  a  visitor  of  the  grammar-school.  It 
VOL.  n.— 43 
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posed.  It  cannot  be  altered  by  any  agreement  between  the 
heirs  of  the  donor  and  the  trustees  or  donees,  even  where 
the  donor  reserved  to  himself  and  his  heirs  visitorial  power. 
But  it  will  be  carried  into  effect  according  to  the  intention 
of  the  donor.  And  in  like  manner  when  the  mode  of  its 
execution  is  indicated,  that  mode  will  be  pursued  unless  it 
is  impracticable,  in  which  case  it  may  be  altered  by  cy  pres} 
If  the  power  of  the  visitor  is  unlimited  and  universal,  he  has 
in  respect  to  the  foundation  and  property  moving  from  the 
founder  no  rule  but  his  discretion.  When  there  are  particu- 
lar statutes,  he  is  bound  by  them  ;  and  if  he  acts  contrary  to 
or  exceeds  them,  he  does  so  without  jurisdiction.*  Trustees 
cannot  visit  themselves  ;  they  cannot  be  visitors  and  visited.* 
In  England  the  office  of  visitor  is  generally  withheld  from 
trustees  who  hold  the  fund,  in  order  that  they  may  be  visited. 

§  354.  Right  of  appeal. — At  common  law  visitors  of  a  cor- 
poration appointed  by  the  founder  are  supposed  to  have  com- 
mitted to  them  exclusive  cognizance  of  such  matters  as  are 
clearly  within  their  jurisdiction,  without  review  or  appeal; 
and  it  would  be  deemed  a  violation  of  the  rights  of  the 
founder,  as  expressed  in  the  instrument  by  which  he  creates 
the  trust,  to  substitute  any  other  tribunal.*  "Visitorial 
power,  however  depreciated  for  the  rule,  is  certainly  very 


was  held  that  as  the  dean  and  chapter  the  equitable  in  the  other.  But  if  though 

acted  within  their  jurisdiction,  if  they  the  legal  estate  is  in  the  corporate  body, 

had  been  guilty  of  excess  and  wrong  it  is  on  a  special  trust  for  a  particular 

in  the  exercise  of  their   power,  the  person  described,  this  puts  an  end  to 

remedy  was  by  application  to  the  visit-  the  visitor's  power  over  it.     The  court 

or,  and  the  court  had  no  jurisdiction,  must  determine  the  construction  of  the 

Regina  v.  Dean,  etc.,  of  Rochester,  6  words  of  the  instrument  creating  the 

Eng.  L.  &  Eq.  269.  trust,  and  will  lay  down  rules  for  the 

1  Oilman  v.  Hamilton,  16  111.  225;  execution  of  the  trust.    Ibid. 

State  V.  Adams,  supra.  3  Fuller  v.  Plainfield  Academic  School, 

"  Green  v.  Rutherforth,  i  Ves.  462.  6  Conn.  532. 

If  the  donor  gives  a  legal  estate,  or  an  *  Rex  v.  Bishop  of  Ely,  2  Term  Rep. 

estate  in  trust  without  a  declaration  of  290 ;  Philips  v.  Bury,  lb.  346 ;  Reg.  v. 

a  special  trust,  it  will  fall  under  the  Dean  of  Chester,  15  Q.  B.  313.    See 

power  of  the  general  visitor  to  judge  of  Latimer  v,  Eddy,  46  Barb.  61. 
the.  legal  property  in  the  one  case,  and 
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» 

convenient  for  these  learned  bodies.  It  is  2,  forum  domesti- 
cum,  calculated  to  determine  sine  strepitu  all  disputes  that 
arise  within  themselves,  and  the  exercise  of  it  is  in  no  in- 
stance more  convenient  than  in  that  of  elections.  If  the 
learning,  morals,  or  proprietary  qualifications  of  students 
were  determinable  at  common  law,  and  subject  to  the  same 
reviews  as  in  legal  actions,  there  would  be  the  utmost  confu- 
sion and  uncertainty  ;  while  he  who  has  the  right  may  possi- 
bly be  kept  out  of  the  profits  of  what  is  in  itself  but  a  tem- 
porary subsistence."  ^  When  the  articles  of  foundation  pro- 
vide that  a  party  aggrieved  may  have  recourse  by  appeal  to 
the  justices  of  the  Supreme  Court  of  the  State  in  case  the 
visitors  exceed  their  jurisdiction  and  constitutional  power, 
the  appeal  is  but  a  limited  one,  and  the  justices  cannot  go 
into  a  hearing  de  novo  of  the  allegations  and  defense,  or  of 
the  evidence,  but  can  only  inquire,  in  the  words  of  the 
statute,  whether  the  visitors  have  exceeded  their  jurisdic- 
tion, or  have  acted  contrary  to  the  statutes  of  the  founders.^ 


'  Rex  V.  Bishop  of  Ely,  i  Wm.  Blk.  empowered  to  hear  appeals  from  de- 

71.     See  Atty.  Genl.  v.  Talbot,  3  Atk.  cisions  of  the  board  of  trustees.     The 

662.   When  there  is  no  doubt  about  the  plaintiff  having  been  removed  from  his 

person  of  the  visitor  the  court  will  grant  professorship  by  the  boa»d  of  trustees, 

a  mandamus  to  compel  him  to  receive  appealed  to  the  visitors,  who  affirmed 

an  appeal.     But  if  the  visitor  has  actu-  the  action  of  the  trustees  ;  whereupon 

ally  executed  a  sentence  of  expulsion,  an  appeal  was  taken  to  the  Supreme 

though  he  may  appear  to  have  exceeded  Court  of  the  State,  which  held  that  the 

his  jurisdiction,  a  mandamus  will  not  trustees  and  visitors  had  acted  within 

lie  to  restore  the  party  expelled,  for  that  their  visitorial  powers,  and  that  their 

would  be  to  command  the  visitor  to  judgment  must  stand.   The  plaintiff  be- 

reverse  his  own  sentence.     2  Kyd  on  ing  paid  his  salary  to  the  time  of  his 

Corp.  281.  removal  by  the  trustees,  brought  an 

^  Murdock   v.   Phillips   Academy,   7  action  for  the  amount  earned  between 

Pick.  303;  12  Id.  244.    In  this  case  it  that  time  and  the  decision  of  the  Su- 

appeared  that  the  constitution  of  the  preme  Court.  It  appeared  that  the  trus- 

theological  seminary  in  Phillips  Acade-  tees  when  the  matter  was  before  them 

my  provided  that  every  professor  in  the  proceeded  to  pass  a  vote  for  removal, 

institution  should  be  under  the  immedi-  avowedly  upon  the  recommendation  of 

ate  inspection  of  the  trustees,  and  be  a  committee  appointed  to  investigate 

removed    by  them  for  any  just  and  the  case,  and  upon  certain  reasons  and 

sufficient  cause.    By  the  statutes  of  the  facts  stated  in  their  report,  without  cit- 

associate  foundation  the  visitors  were  ing  the  accused  before  them,  or  giving 
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§  355-  Application  for  receiver. — A  motion  for  a  receiver 
relates  oftly  to  the  preservation  of  the  property  of  the  cor- 
poration, which  is  a  trust  fund  for  the  payment  of  its  cred- 
itors. They  have  a  right,  before  proceeding  to  judgment 
and  execution,  to  file  a  bill  against  the  corporation  to  pre- 


him  an  opportunity  to  be  heard  by 
counsel.  The  visitors,  however,  allowed 
him  a  full  hearing  upon  the  articles 
exhibited  before  them,  and  found  him 
guilty  as  charged.  It  was  held  that  the 
proceeding  of  the  trustees  being  but  an 
ex  parte  examination,  it  did  not  affect 
the  title  of  the  plaintiff  to  his  office,  or 
his  actual  possession  and  enjoyment  of 
it ;  that  the  decision  of  the  visitors  was 
a  final  decree,  and  from  that  time  the 
plaintiff  must  be  taken  to  have  forfeited 
his  office  and  salary  ;  that  had  the  trus- 


tees proceeded  legally  and  regularly 
against  the  plaintiff  in  their  judicial 
capacity  the  decree  of  the  visitors 
affirming  and  ratifying  their  action 
would  have  related  back  to  the  decree 
of  the  trustees,  and  the  plaintiff  could 
not  have  recovered  for  salary  afterward ; 
but  that  as  the  decree  of  the  trustees  as 
rendered  could  not  operate  to  prejudice 
the  rights  or  interests  of  the  plaintiff,  it 
could  not  be  made  valid  by  any  subse- 
quent proceedings  of  the  visitors. 
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vent  a  misapplication  of  the  trust  fund  and  to  secure  its 
employment  for  its  legitimate  uses,  viz.  :  the  payment  of 
the  corporate  debts.  The  court,  in  order  to  accomplish 
this  object,  may  either  appoint  a  receiver  or  requii'e  secu- 
rity for  the  due  preservation  and  appropriation  of  the  prop- 
erty.^ An  illusory  suit  in  the  name  of  a  shareholder,  but 
really  prosecuted  by  and  in  the  interest  of  a  rival  corpora- 
tion, cannot  be  maintained  for  the  purpose  of  dissolving 
or  restraining  another  association  or  company  of  which  the 
nominal  plaintiff  may  be  a  member.  Hence,  when  in  a 
suit,  the  object  of  which  was  to  obtain  the  appointment  of 
a  receiver  of  an  express  company,  it  appeared  that  the 
plaintiff  was  not  the  real  party  in  interest,  but  that  the  suit 
was  prosecuted  wholly  at  the  instigation  and  for  the  benefit 
of  rival  express  companies,  the  motion  for  a  receiver  was 
denied.^  A  receiver  will  not  be  appointed  upon  the  peti- 
tion of  the  holder  of  a  very  small  amount  of  the  stock  of 
the  corporation,  except  upon  his  executing  a  bond  of  in- 
demnity against  damage  to  the  other  parties.®  The  fact 
that  a  mortgagee  has  not  complained  of  the  management 
of  the  property,  though  he  has  not  received  his  interest  for 
a  long  series  of  years,  does  not  preclude  him  from  subse- 
quently applying  for  a  receiver.  In  Fripp  v.  Chard  R.R. 
Co.,*  it  was  said  by  the  court  that  a  party  having  a  large 
interest  in  the  property  would  be  listened  to  on  his  appli- 


'  Conro  V.  Gray,  4  How.  Pr.  166.    In  the  act  in  relation  to  banking  associa- 

New  York,  under  the  statute  of  1883,  tions,  it  was  held  that  the  court  would 

ch.  378,  a  petition  for  the  appointment  not  assume  jurisdiction  at  the  instance 

of  a  receiver  must   be   made   in  the  of  a  creditor  at  large  to  dissolve  such 

county  where  the    principal   business  an  association  and  wind  up  its  affairs 

office  of  the  corporation  is  situated  or  by    the    appointment    of   a    receiver, 

in  the  adjoining  county.     U.  S.  Trust  Parmly  v.  Tenth  Ward  Bank,  3  Ed. 

Co.  v.  N.  Y.,  West  Shore,  etc.,  R.R.  Ch.  395. 

Co.,  67  How.  Pr.  390.  '  Addison  v.  Lewis,  75  Va.  701. 

'  Waterbury  v.  Merchants',  etc..  Ex-  *  21  Eng.  L.  &  Eq.  53.     See  Galway 

press   Co.,    50   Barb.    157.       In   New  v.   U.   S.   Steam  Sugar,  etc.,   Co.,   13 

York,  where  the  petition  did  not  al-  Abb.  Pr.  211. 
lege  any  of  the  grounds  mentioned  in 
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cation,  though  such  might  not  be  the  case  if  he  came  un- 
der suspicious  circumstances  and  only  had  a  small  interest. 
A  corporation  cannot,  in  its  corporate  capacity  and  name, 
apply  to  be  placed  in  the  custody  of  a  receiver.* 

§  356.  Jurisdiction  of  court. — The  power  to  appoint  a  re- 
ceiver is  necessarily  inherent  in  a  court  which  possesses  equit- 
able jurisdiction.  It  is  exercised  when  an  estate  or  fund 
is  in  existence  and  there  is  no  competent  person  entitled 
to  hold  it ;  or  the  person  so  entitled  is  in  the  nature  of  a 
trustee  and  is  misusing  or  misapplying  the  trust ;  or  the 
property  is  about  to  be  removed  beyond  the  reach  of  the 
court  ;  and  generally  when  it  is  necessary  to  secure  rights 
and  prevent  a  failure  of  justice.  The  property  is  thus 
placed  in  the  hands  of  an  officer  of  the  law  in  order  that 
it  may  be  under  the  protecting  care  and  control  of  the 
court  and  be  delivered  unimpaired  to  the  persons  to  whom 
it  is  legally  ascertained  to  belong.^  A  bridge  company  was 
sued  for  a  tort  in  the  Circuit  Court  of  the  United  States ; 
execution  issued  and  returned  "nothing  found";  alias  writ 
of  fi  fa  taken  out  and  levied  on  the  bridge,  and  the  mar- 
shal proceeded  to  sell  the  rents  and  profits  of  the  same  for 
the  term  of  one  year,  at  which  sale  the  judgment  creditor 
became  the  purchaser.  He  thereupon  demanded  of  the 
corporation  possession  of  the  bridge  so  that  he  might  ob- 
tain the  tolls,  but  was  refused.  He  then,  with  other  cred- 
itors, filed  a  bill  in  equity,  praying  that  the  court  would 
appoint  a  suitable  receiver  to  take  possession  of  the  bridge, 


'  Kimball    v.   Goodbum,    32   Mich.  Newell  v.  Smith,  49'  Vt.  255 ;    Ohio, 

10.  etc.,  R.R.  Co.  V.  Davis,  23  Ind.  553 ; 

^  Podmore  v.  Gunning,  5  Sim.  485 ;  Stevens  v.    Davison,    18    Gratt.   819 ; 

Gibbons  v.  Mainwaring,  9  Id.  77 ;  Law-  Meyer  v.  Johnston,  53  Ala.  237  ;  Skin- 

rence  v.  Greenwich   Fire   Ins.  Co.,  i  ner  v.  Maxwell,  66  N.  C.  45 ;  Battle  v. 

Paige  Ch.  587  ;  Sandford  v.  Sinclair,  8  Davis,  lb.  252 ;  Cowdrey  v.  Galveston, 

Id.  373 ;  Orphan  Asylum  v.  McCartee,  etc.,  R.R.  Co.,  93  U.  S.  352.     See  Em- 

Hopk.   Ch.  429 ;    Willis  v.  Corlies,  2  erson's  Appeal,  95  Pa.  St.  258 ;  Bruce 

Edw.  Ch.  281  ;  Conro  v.  Port  Henry  v.  Manchester,  etc.,  R.R.  Co.,  19  Fed. 

Iron  Co.,  12  Barb.  27;  4  How.  Pr.  166;  Rep.  342. 
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receive  the  tolls  and  income,  and  apply  them  to  discharge 
the  judgments  at  law  after  defraying  expenses.  The  court 
rendered  the  decree  prayed  for,  from  which  the  bridge  com- 
pany appealed.  It  was  held  that  the  court  below  had  power 
in  the  premises  and  that  it  was  properly  exercised.' 

The  power  to  appoint  a  receiver  is  most  usually  called 
into  exercise  either  to  prevent  fraud  or  to  keep  the  subject 
of  litigation  from  injury  or  threatened  destruction.  He  is 
an  indifferent  person  between  the  parties,  appointed  by  the 
court  on  behalf  of  all  of  them,  and  not  of  the  complainant 
or  defendant  only,  to  receive  the  thing  or  property  pend- 
ing the  suit ;  and  a  corporation  whose  property  is  proposed 
to  be  thus  taken  should  be  made  a  party  to  the  proceeding, 
so  that  it  may,  if  it  choose,  resist  the  application.*  A  court 
of  equity,  as  such,  has  no  jurisdiction  over  corporate  bod- 
ies for  the  purpose  of  restraining  their  operations  or  wind- 
ing up  their  concerns  in  the  absence  of  a  statute  conferring 
such  power.  The  court  may  compel  the  officers  of  a  cor- 
poration to  account  for  a  breach  of  trust,  but  the  jurisdiction 
for  that  purpose  is  over  the  officers  personally,  and  not  over 
the  corporation.^  When  the  statute  authorizes  the  court  to 
a.ppoint  a  receiver  "  if  the  circumstances  of  the  case  and 
the  ends  of  justice  require  it,"  the  exercise  of  the  power  by 
the  court  is  discretionary.*  Where  a  statute  provides  that 
the  court  may  appoint  a  receiver  "  upon  the  petition  of  the 
person  obtaining  judgment,"  the  petition  of  A.  B.,  who 


'  Covington  Drawbridge  Co.  v.  Shep-  the  corporation  ;  and,  in  that  event,  the 

herd,  21  How.  112.  court  will  have  accomplished  in  an  in- 

'  Baker  v.  Administrator,  etc.,  32  111.  direct  mode  that  which  in  this  proceed- 

79.  ing  it  had  no  power  to  do  directly." 

'  Neall  V.  Hill,  16  Cal.  145.    In  this  See  Howe  v.  Dewel,   43  Barb.  504 

case,  an  order  of  the  court  appointing  Bayless  v.  Orne,  Freeman  (Miss.)  Ch, 

a  receiver  and  decreeing  a  sale  of  the  i6i ;  Strong  v.  McCagg,  55  Wis.  624 

property  and  a  settlement  of  the  cor-  Follett   v.  Field,   30  La.   Ann.    161 

porate  affairs  on  the  petition  of  a  stock-  Hardon  v.  Newton,  14  Blatchf.  376 

holder,  was  held  error.    Cope,  J.,  said  :  Converse  v.  Dimock,  22  Fed.  Rep.  573 

"  The  decree  if  permitted  to  stand  must  *  Oakley  v.  Paterson  Bank,  i  H.  W 

necessarily  result  in  the  dissolution  of  Green  (N.  J.  Ch.)  173. 
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describes  himself  as  the  attorney  of  C.  D.,  the  judgment 
creditor,  confers  no  more  jurisdiction  on  the  court  than  if 
A.  B.  had  been  an  entire  stranger  to  C.  D. ;  and  an  order 
made  upon  such  a  petition  for  the  sequestration  of  the 
property  of  the  corporation,  and  for  the  appointment  of  a 
receiver,  is  void.  Nor  will  a  subsequent  application  in  the 
same  matter,  and  an  order  of  the  court  to  amend  the  peti- 
tion, cure  the  defect.^  By  the  statute  of  New  Jersey  a  re- 
ceiver may  be  appointed  upon  the  petition  of  a  stockholder 
of  an  insolvent  corporation.  But  the  appointment  being  in 
the  discretion  of  the  court,  it  will  not  be  made  if  it  appears 
that  the  management  of  the  directors,  who  are  closing  up 
the  enterprise,  will  be  more  advantageous  to  the  stock- 
holders and  creditors  than  that  of  a  stranger  would  be.^  The 
statute  of  Maine  leaves  the  number  of  receivers  to  be  ap- 
pointed of  the  effects  of  an  insolvent  bank  in  the  discre- 
tion of  the  court,  and  this  discretion  is  not  limited  to  the 
first  exercise  of  it.  Hence  if  one  of  the  receivers  originally 
appointed  has  been  removed,  the  court  may,  if  it  think 
best,  fill  the  vacancy.^ 

§  357-  Notice  to  the  defendant. — As  a  general  rule  a  re- 
ceiver will  not  be  appointed  before  the  defendant  has  had 
an  opportunity  to  be  heard,  except  when  such  defendant 
has  fraudulently  withdrawn  himself  from  the  jurisdiction  of 
the  court  to  prevent  the  service  of  process  upon  him.  But 
under  special  circumstances  where  it  is  necessary  to  appoint 
a  receiver  of  the  property  of  an  absentee  to  prevent  its  be- 
ing wasted  or  removed  beyond  the  jurisdiction  of  the  court. 


'Bangs  V.  Mcintosh,  23  Barb.  591.  creditor;  for  the  creditor  in  instituting 

See  Howe  v.  Dewel,  43  Id.  504 ;  Wa-  the  proceedings  obtains  no  preference, 

terbury  v.  Union  Express  Co.,  50  Id.  and  is  only  to  be  paid  ratably  with  the 

157  ;  Belmont  v.  Erie  R.R.  Co.,  52  Id.  other  creditors. 

157.     The  remedy  of  appointing  a  re-  "  City  Pottery  Co.  v.  Yates,  37  N.  J. 

ceiver  is  summary  and  of  serious  con-  Eq.  543.     See  Pa.  R.R.  Co.  v.  Pember- 

sequence.     It  is  not  like   a  creditor's  ton,  etc.,  R.R.  Co.,  28  Id.  338. 

bill,    a    proceeding   in    behalf   of    a  'Wiswell  v.  Starr,  50  Me.  381. 
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Or  there  are  choses  in  action  which  would  be  in  danger  of 
being  lost  if  not  collected  immediately,  a  receiver  will  be 
appointed  ex  parte}  Under  the  statute  of  Michigan  which 
provides  for  the  winding  up  in  equity  of  insolvent  corpora- 
tions on  the  petition  of  creditors,  the  appointment  of  a  re- 
ceiver is  not  a  matter  of  course  on  2,  prima  facie  czst.  The 
defendant  must  have  an  opportunity  of  being  heard  by 
answer.^  In  a  case  in  Ohio  it  was  held  that  the  appoint- 
ment of  a  receiver  of  a  railroad  company  without  giving 
notice  to  the  company  beforehand,  there  being  no  obstacle 
to  the  giving  of  such  notice,  where  no  fraud  or  insolvency 
was  charged  against  any  of  the  parties,  and  where  there  was 
no  danger  of  the  removal  of  the  property  of  the  company 
beyond  the  jurisdiction  of  the  court,  was  an  unwarrantable 
exercise  of  judicial  power.^ 

§  358.  Power  of  court  exercised  with  caution. — It  is  not  the 
province  of  a  court  of  equity  to  take  possession  of  the 
property  and  conduct  the  business  of  corporations  or  indi- 
viduals, except  when  the  exercise  of  such  an  extraordinary 
jurisdiction  is  indispensably  necessary  to  save  or  protect 
some  clear  right  of  a  suitor  which  would  otherwise  be  lost 
or  greatly  endangered,  and  which  cannot  be  saved  or  pro- 
tected by  any  other  course  or  mode  of  proceeding.*  It  is 
not  sufficient  ground  for  the  appointment  of  a  receiver  that 
a  trustee  mixes  the  trust  funds  with  his  own,  when  there  is 


'  Verplanck  v.  Mercantile  Ins.  Co.,  2  v.  Wabash  R.R.  Co.,  8  Id.  247.  The 
Paige  Ch.  438  ;  Sandford  v.  Sinclair,  8  existence  of  disputes  between  differ- 
ed. 373 ;  Conro  v.  Port  Henry  Iron  Co.,  ent  members  of  the  governing  body  of 
12  Barb.  27  ;  People  v.  Albany,  etc.,  a  corporation  which  prevent  its  affairs 
R.R.  Co.,  55  Id.  344.  from  being  carried  on   properly,  is  a 

^  Cook  V.  Detroit,  etc.,  R.R.  Co.,  45  ground  for  the  intervention  of  the  court 

Mich.  453.  by  injunction  and  receiver  to  protect 

'  Cleveland,  etc.,  R.R.  Co.  v.  Jewett,  the  corporate  property ;  but  the  inter- 

37  Ohio  St.  649.  ference  of  the  court  will  be  continued 

■*  Overton  v.  Memphis,  etc.,  R.R.  Co.,  only  until  a  governing  body  is  duly  ap- 

10  Fed.  Rep.  866 ;    S.  c.  3  McCrary,  pointed.    Featherstone  v.  Cooke,  L.  R. 

436 ;  Pullan  v.  Cincinnati  &  Chicago  16,  Eq.  298. 
Air  Line  R.R.  Co.,  4  Biss.  35  ;  Tyson 
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no  allegation  that  the  fund  is  in  danger,  nor  denied  that 
the  trustee  keeps  accounts.  The  court  will  not  appoint  a 
receiver  merely  because  the  measure  will  do  no  harm  ;  nor 
when  the  trustee  is  acting  under  the  appointment  of  a  tes- 
tator.^ After  the  division  of  the  Society  of  Friends  into 
Hicksites  and  Orthodox,  the  former  remained  in  possession 
of  the  real  estate  of  the  society,  and  the  latter  filed  a  bill 
praying  that  a  receiver  might  be  appointed  pending  the 
suit  to  determine  which  body  was  entitled  to  the  property. 
There  was  no  proof  or  allegation  that  the  property  was  ex- 
posed to  injury  or  destruction  in  consequence  of  its  being 
in  the  possession  of,  the  defendants  pending  the  litigation. 
It  was  held  unnecessary  to  appoint  a  receiver,  and  that  such 
an  appointment  would  be  inconsistent  with  the  principles 
by  which  the  court  was  governed  ;  that  the  court  ought  not 
to  interfere  in  this  manner  when  the  plaintiffs'  right  was 
not  perfectly  clear,  and  the  property  itself,  or  the  income 
arising  from  it,  was  not  shown  to  be  in  danger.^  The  ap- 
pointment of  a  receiver  will  not  be  made  if  from  the  evi' 
dence  the  court  is  clearly  of  the  opinion  that  much  greater 
injury  will  result  from  so  doing  than  by  leaving  the  prop- 
erty in  the  custody  of  those  holding  it.  A  court  will  be 
especially  reluctant  to  appoint  a  receiver  over  the  extensive 
line  of  a  railroad  company — which  is  a  quasi  public  corpo- 
ration— and  it  will  only  do  so  when  the  exigencies  of  the 
case  seem  imperatively  to  demand  it.^ 

The  case  ought  to  be  one  of  great  urgency  in  which  a 
court  should  appoint  a  receiver  to  operate  a  railroad.  It 
might  instead  be  sometimes  expedient  to  require  the  earn- 
ings of  the  road  to  be  paid  over  to,  and  be  dispersed  by 

'  Orphan    Asylum    v.    McCartee,   i  is  in  the  possession  of  a  mortgagee  after 

Hopkins  Ch.  429.    Misconduct  which  forfeiture,  will  be  set  aside.    Patten  v. 

occurred  several  years  previous  is  no  Accessory  Transit  Co.,  13  How.  Pr.  502. 

ground  for  apprehension  of  impending  "Willis  v.  Corlies,  2  Edw.  Ch.  281. 

mischief.     Kean  v.  Colt,  I  Halst.  Ch.  » Tyson  v.  Wabash  R.R.  Co.,  8  Bis- 

(N.  J.)  365.    The  appointment  of  a  re-  sell,  347;  Stevens  v.  Davison,  18  Gratt. 


ceiver  to  take  charge  of  property  which    819. 
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a  suitable  person,  and  to  prevent  by  injunction  any  inter- 
ference of  others  with  the  management  in  the  meantime. 
Mere  poverty  is  not  a  sufificient  ground  for  taking  from 
those  having  charge  of  a  railroad  the  interim  management 
and  placing  it  in  the  hands  of  a  receiver,^  The  court  has 
power  pending  a  suit  for  the  foreclosure  of  a  railroad 
mortgage,  on  notice,  to  appoint  a  receiver  with  authority 
to  repair  the  road,  to  operate  it,  complete  unfinished  por- 
tions, and  to  procure  rolling  stock  ;  and,  for  these  purposes, 
to  raise  money  by  loan  to  an  amount  named  in  the  order, 
he  issuing  certificates  of  indebtedness  therefor,  to  be  a  first 
lien  on  the  property.  "  It  is  undoubtedly  a  power  to  be 
exercised  with  great  caution,  and,  if  possible,  with- the  con- 
sent or  acquiescence  of  the  parties  interested  in  the  fund."  * 
In  Meyer  v.  Johnston,  supra,  the  court  said  :  "  If  the  ac- 
tion of  the  chancellor  in  appointing  a  receiver  of  a  railroad 
company  goes  to  the  extent  of  taking  the  property  of  the 
company  into  his  hands  for  the  purpose  through  his  ap- 
pointees of  completing  an  unfinished  work,  or  of  enlarging 
or  improving  a  finished  one,  beyond  what  is  necessary  for 
its  preservation,  and*  to  that  end,  of  raising  money  by 
charging  the  railroad  and  its  appurtenances  with  liens  which 
are  to  supersede  older  ones,  without  the  consent  of  the 
holders  of  the  latter,  he  has  exceeded  his  jurisdiction.  No 
such  power  is  vested  or  resides  in  any  judicial  tribunal. 
Nor  can  a  mortgagor  by  anything  that  may  be  inserted  in 
a  second  or  other  subsequent  mortgage  confer  on  a  court 
or  chancellor  the  power  to  supersede  rights  created  by  an 

earlier    mortgage It  is  within  the  province  of    a 

court  in  aid  of  its  judicial  function  to  exercise  an  interim, 
management  of  a  going  concern  with  a  view  to  the  sale  of 
it  as  such  during  the  pendency  of  a  controversy,  in  which 
the  rights  therein  of  conflicting  claimants  are  to  be  de- 


1  Meyer  v.  Johnston,  53  Ala.  237.  Co.,  106  U.  S.  286.    See  Wallace  v. 

'■'  Miltenberger  v.  Logansport  R.R.    Loomis,  97  Id.  146. 
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termined.  But  it  is  no  part  of  the  ofifice  of  a  court  to  take 
upon  itself  the  execution  simply  of  schemes  or  projects  of 
either  private  or  public  utility But  it  does  not  fol- 
low that  a  chancellor  who  takes  property  in  litigation  by 
his  receivers  and  managers  under  the  charge  of  the  court, 
is  incompetent  to  raise  money  when  necessary  for  the  ex- 
pense of  its  custody  and  preservation  by  issuing  certificates 
of  indebtedness  that  shall  constitute  first  liens.  Property 
in  that  condition  must  be  taken  care  of  by  the  court,  and 
the  expense  of  this  must  be  paid.  Generally  this  is  done 
out  of  the  income.  But  if  there  be  no  income,  or  it  is  in- 
adequate, and  it  is  necessary  for  the  conservation  of  the 
subject-matter  of  the  suit  that  money  be  used,  the  ex- 
penses thus  incurred  must  then  fall  on  the  corpus  of  the 
property." 

§  359-  Grounds  for  appointment  of  receiver. — When  in  the 
opinion  of  the  court  the  exigencies  of  the  case  seem  to 
warrant  it,  the  court  will  appoint  a  receiver,  and  clothe  him 
with  the  necessary  powers.  To  secure  a  valuable  land  grant 
to  a  railroad  company  which  it  was  in  danger  of  losing  be- 
cause of  inability  to  finish  the  road  in  the  required  time,  a 
receiver  was  appointed  with  authority  to  finish  the  road, 
and,  to  that  end,  to  borrow  money,  giving  therefor  a  mort- 
gage on  the  entire  line,  which  should  take  precedence  as  a 
lien  of  all  other  incumbrances.^  If  those  who  own  a  ma- 
jority of  the  stock  do  not  elect  directors  to  take  charge  of 
the  property  of  the  corporation,  the  minority  are  not  to  be 
suiferers  in  consequence  of  such  neglect.  Under  such 
circumstances,  it  is  proper  for  the  court  to  appoint  a  re- 
ceiver to  take  charge  of  the  estate  of  the  corporation  and 
preserve  it  for  the  benefit  of  the  stockholders.^  In  gen- 
eral, when  personal  property,  or  the  rents  and  profits  of 
real  estate  in  dispute,  are  in  imminent  danger  of  being 


'  Kennedy  V.  St.  Paul,  etc.,  R.R.  Co.,        ''Lawrence  v.  Greenwich  Fire  Ins. 
2  Dillon,  448.  Co.,  I  Paige  Ch.  587. 
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wasted  or  lost,  a  receiver  may  be  appointed  to  take  care  of 
it,  during  the  controversy,  for  tlie  benefit  of  all  concerned.^ 
Under  the  New  York  Code,  a  receiver  may  be  appointed 
before  judgment  in  any  action  on  application  of  either 
party  upon  proof  that  the  property,  or  its  rents  and  profits, 
are  in  danger  of  being  lost  or  materially  injured  or  im- 
paired.^ An  interlocutory  motion,  on  ex  parte  affidavits, 
for  a  receiver  to  take  charge  of  the  business  and  affairs  of 
a  corporation  for  the  time  being,  and  to  have  its  condition 
examined  by  an  account  to  be  taken  under  the  direction  of 
the  court  with  a  view  to  an  ultimate  determination  of  the 
question  whether  the  corporation  shall  be  allowed  to  go  on, 
or  be  arrested  in  its  operations,  cannot  be  granted  with  the 
issue  yet  untried  and  undetermined,  unless  on  the  affidavits 
before  the  court  it  appears  beyond  the  possibility  of  doubt 
that  in  the  final  decision  of  the  cause  the  relief  prayed  for 
in  the  complaint  must  be  granted.  Personal  misconduct 
of  the  executive  or  managing  committee  of  a  corporation 
has  nothing  to  do  with  a  motion  for  a  receiver.  The  un- 
faithfulness or  misconduct  of  some,  or  even  of  all,  of  the 
trustees  or  managers  of  a  joint  stock  association  affords  no 
ground  for  taking  away  the  rights  of  its  shareholders,  either 
by  dissolving  it,  or  placing  its  management  in  the  hands  of 
an  officer  of  the  court.^  In  a  suit  brought  by  the  stock- 
holders of  the  Erie  Railroad  Company  against  the  com- 
pany and  its  directors,  seeking  the  removal  of  the  latter, 
and  the  appointment  of  a  receiver  of  all  of  the  property, 


'  State  V.  Northern,  etc.,  R.R.  Co.,  '  Waterbury    v.  Merchants'    Union 

18  Md.  193.  Express  Co.,  50  Barb.  157;  People  v. 

'  Ireland  V.  Nichols,  37  How.  Pr.  222.  Alb.,  etc.,  R.R.  Co.,  55  Id.  344;  La 

See  Thompson  v.  Sherrard,  35  Barb.  Grange  v.  State  Treasurer,  24  Mich. 

593.     A  receiver  of  an  insolvent  rail-  468 ;  Cicotte  v.  Anciaux,  53  Id.  227  ; 

road  company  may  be  appointed  before  Galvenstine's  Appeal,  49Pa.  St.  310; 

the  company  has  neglected  to  fulfil  its  Einstein  v.  Rosenfield,  38   N.  J.  Eq. 

obligations  to  the  petitioner.    Brassey  309 ;  Karnes  v.  Rochester,  etc.,  R.R. 

V.  New  York,  etc.,  R.R.  Co.,  19  Fed.  Co.,  4  Abb.  Pr.  N.  S.  107. 
Rep.  663. 
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rights  of  action,  and  records  of  the  company,  the  court 
said:  "A  stockholder  of  an  incorporated  company  may 
have  an  injunction  to  restrain  illegal  acts  of  the  directors, 
and,  in  certain  cases,  the  appointment  of  a  receiver  of  a 
particular  fund,  the  proceeds  of  an  unlawful  act.  But  the 
bill  in  this  action,  while  neither  charging  insolvency,  nor 
asking  to  dissolve  and  wind  up  the  company,  prays  that  a 
receiver  may  be  appointed  of  all  and  singular  the  funds, 
books,  papers,  and  rights  of  action  of  the  company ;  and 
since  the  plaintiffs  bring  this  action  as  stockholders,  as  such, 
they  have  no  standing  in  court  to  obtain  the  relief  they 
seek."^  The  statute  of  Rhode  Island  provides  that  if, 
upon  an  affidavit  of  the  bank  commissioners,  substantiated 
by  an  examination  by  the  court  of  the  officers  of  a  bank, 
the  court  is  of  the  opinion  that  the  charter  of  the  bank  is 
forfeited  at  law,  or  that  the  bank  is  so  managed  that  the 
public  or  those  having  funds  in  its  custody  are  in  danger  of 
being  defrauded,  or  that  it  has  become  insolvent,  the  court 
shall  issue  an  injunction  and  appoint  a  receiver  to  take  pos- 
session of  the  assets  of  the  bank  and  settle  up  its  affairs.  In 
order  to  justify  the  action  of  the  bank  commissioners  or  the 
court  under  the  statute,  it  is  not  necessary  to  suppose  a  de- 
sign on  the  part  of  the  managers  of  the  bank  to  cheat  its 
creditors.  It  is  not  fraud  of  the  managers,  but  danger  that 
the  creditors  may  be  defrauded  by  the  management  of  the 
bank,  that  is  the  ground  of  interference  ;  and  this  danger 
must  exist  at  the  time  of  the  application  for  a  receiver, 
leaving  past  mismanagement  to  be  dealt  with  on  special 
grounds.^ 

§  360.  Who  to  be  apppinted  receiver. — In  the  appointment 
of  a  receiver  some  entirely  indifferent  person  should  be 
selected.     There  are  persons  who,  owing  to  their  position. 


'  Belmont  v.  Erie  R.R.  Co.,  52  Barb.        '  Bank  Commissioners  v.  R.  I.  Cen- 
637.    See  Samuel  v.  Holladay,  Woolw.    tral  Bank,  5  R.  I.  12. 
400. 


§  3^0  APPOINTMENT    OF   REGEIVER.  687 

are  not  usually  competent  to  act.  A  party  to  the  suit,  or  a 
party  interested  in  the  suit,  is,  as  a  rule,  disqualified  ;  though 
there  may  be  occasions  in  which  this  rule  will  yield  to  the 
exigencies  of  the  case.  The  same  may  be  said  of  a  trustee 
who  is  to  see  that  the  receiver  performs  his  duty,  and  who 
may,  in  a  special  case,  be  appointed,  he  engaging  to  act  with- 
out pay.^  The  son  of  a  next  friend  suing  for  an  infant, 
ought  not  to  be  a  receiver ;  nor  a  person  whose  position 
may  cause  embarrassment  in  the  administration  of  justice, 
as  a  master  in  chancery  whose  duty  it  is  to  pass  the  accounts 
and  control  the  conduct  of  the  receiver. **  Where,  after  a 
receiver  had  been  acting  several  months,  it  was  discovered 
that  he  was  a  director  of  the  corporation,  he  was  not  re- 
moved, but  the  case  was  referred  to  a  master  with  liberty  to 
the  parties  to  propose  as  receiver  the  person  already  ap- 
pointed ;  the  existing  receiver  to  continue  in  the  discharge 
of  his  duties  until  a  new  receiver  was  appointed  and  his  ap- 
pointment confirmed.*  When  the  appointment  is  regu- 
lar, and  the  bond  ample,  the  receiver  will  not  be  removed 
merely  because  the  counsel  for  the  complainant  has  also 

'  Fripp  V.  Chard  R.R.  Co.,  21  Eng.  trustees,  or  other  officers,  or  any  of  the 

L.  &  Eq.  53 ;  Benneson  v.  Bill,  62  111.  stockholders  might  be  appointed   re- 

408.     A  trustee  of  an  infant's  estate  is  ceivers.     Any    creditor    nevertheless, 

not  as  a  general  rule  a  suitable  person  upon  good  cause  shown,  could  object, 

to  be  appointed  a  receiver  with  emolu-  either  before  or  after  the  appointment, 

raents.   The  infant,  if  he  is  to  pay  a  re-  and  designate  a  more  suitable  person  to 

ceiver,  is  entitled  to  have  his  judgment  take  the  place  of  the  nominee  of  the 

checked  by  the  person  executing  the  corporation.     Matter   of   the   Bowery 

power,  which  is  to  be  done  as  coupled  Bank,  16  How.  Pr.  56.     Though  the 

with  a  trust.   Sutton  v.  Jones,  I S  Vesey,  principle  adopted  in  the  case  of  Atty. 

584.  Genl.  V.  Bank  of  Columbia,  3  Paige 

^  Bank  of  Monroe  t.  Schermerhorn,  Ch.  511,  that  the  officers  of  an  insolvent 

I  Clarke  Ch.  366.  corporation  should  not  be  appointed  its 

^  Ibid.  It  was  held  in  New  Jersey  receivers,  may  have  been  proper  when 
that  in  proceedings  against  an  insolvent  the  suit  was  instituted  as  an  adversary 
corporation  a  person  connected  with  proceeding  against  the  corporation  and 
the  management  would  not  be  appoint-  its  officers,  it  would  not  have  been  ap- 
ed receiver.  Freeholders  v.  State  Bank,  plicable  to  a  proceeding  under  the  fore- 
28  N.  J.  Eq.  166.  An  act  of  New  York  going  article  of  the  New  York  statute, 
for  the  voluntary  dissolution  of  corpora-  Matter  of  the  Eagle  Iron  Works,  8 
tions  provided  that  any  of  the  directors,  Paige  Ch.  385. 
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acted  as  counsel  for  the  receiver  on  some  occasions.  But 
the  fact  that  a  person  who  frames  the  bill  is  the  legal  adviser 
of  the  complainant  as  well  as  of  the  corporation,  and  that 
he  is  the  largest  creditor,  disqualifies  him  from  acting  as  re- 
ceiver.^ A  person  will  not  be  appointed  receiver  who  is 
known  to  have  been  guilty  of  conduct  which  shows  him  to 
be  untrustworthy  ;  nor  one  who  from  his  relations  with  the 
case,  or  with  the  parties  to  it,  cannot  be  presumed  to  be  dis- 
interested. Nor  would  the  court  favor  the  appointment  of 
one  against  whom  the  plaintiff  has  objections  ;  nor  a  person 
with  whom  the  court  has  no  personal  acquaintance.^  If  there 
is  apparently  no  urgent  necessity  for  the  immediate  appoint- 
ment of  a  receiver,  the  proceedings  will  be  suspended  pend- 
ing a  decision  on  an  appeal  from  an  order  making  such  an 
appointment.^ 

The  receiver  has  no  power  to  appoint  deputies  to  be  paid 
out  of  the  fund  in  his  hands.  He  may,  under  some  circum- 
stances, have  a  general  allowance  fixed  by  the  court  for  the 
employment  of  a  competent  person  to  take  charge  of  and 
wind  up  the  business.  Although  in  cases  presenting  diffi- 
cult questions  a  receiver,  instead  of  taking  up  the  time  of 
the  court  with  frequent  applications,  may  apply  to  counsel, 
yet  this  should  be  done  either  with  the  sanction  of  the  court, 
or  at  his  own  expense.* 

§  361.  Revocation  of  appointment. — When  a  person  pro- 
duces the  proper  record  evidence  of  his  appointment  as  re- 
ceiver it  is  conclusive  of  his  right  until  impeached.  It  is 
immaterial  that  the  order  appointing  him  is  erroneous  or 
improper,  or  ought  not  to  have  beeri  made  ;  while  it  is  a  sub- 
sisting order  it  is  not  competent  for  any  one  to  interfere 
with  his  possession.    If  a  party  feels  aggrieved  by  the  order 


'  Baker  v.  Administrator,  etc.,  32  111.  » Atty.  Genl.  v.  Bank  of  Columbia, 

79.  supra. 

'  Smith  V.  N.  Y.  Consolidated  Stage  *  Corey  v.  Long,  43  How.  Pr.  492  ; 

Co.,  28  How.  Pr.  208;    18  Abb.  Pr.  12  Abb.  Pr.  N.  S.  427.    See  Batten- 

419.  shall  V.  Davis,  31  Barb.  323. 
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of  the  court  making  the  appointment,  he  must  institute 
proceedings  to  test  its  validity.^  The  court  will  revoke  an 
appointment  procured  by  fraud  or  collusion.  Presumptively 
such  an  appointment  endangers  the  rights  of  the  creditors ; 
and  when  an  appointment  is  so  made,  the  court  will  not  stop 
to  inquire  whether  or  not  it  has  resulted  in  the  selection  of 
a  suitable  person.^  If  a  statute  provides  that  if  any  railroad 
company  in  the  State  fail  or  neglect  to  run  daily  trains  on 
its  road  for  the  space  of  ten  days,  the  chancellor  shall,  upon 
petition,  appoint  a  receiver  to  take  possession  of  the  property 
of  the  company  and  operate  the  road  for  such  time  as  the 
chancellor  may  direct ;  when  the  public  exigency  which  led  to 
the  passage  of  the  act  ceases,  and  sufficient  reason  is  shown 
for  relieving  the  company  from  the  operation  of  the  order, 
the  court  will  restore  to  it  the  property.^  From  an  order  of 
the  court  removing  the  receiver,  and  directing  him  to  make 
a  report  of  the  property  and  money  which  came  into  his 
hands,  he  has  no  right  of  appeal* 

Where  a  statute  provides  that  the  State  treasurer,  secre- 
tary, and  auditor  shall  appoint  a  receiver  of  the  assets  of  an 
insolvent  bank,  the  power  of  removal  is  not  incident  to  the 


■  Vermont,  etc.,  R.R.  Co.  v.  Vermont  be  questioned  or  assailed  in  a  collateral 

Cent.  R.R.  Co.,  47  Vt.  792 ;  Corey  v.  proceeding.     In  New  York  the  statute 

Long,  43  How.  Pr.  492.    See  Atty.  Genl.  makes  a  stockholder  a  party  to  the  pro- 

V.  Guardian,  etc.,  Ins.  Co.,  ^^  N.  Y.  272.  ceedings  for  the  appointment  of  a  re- 

If  the  order  directing  the  manner  in  ceiver,  and  if  the  latter  fails  in  his  duties 

which  the  receiver  shall  proceed  is  irreg-  as  trustee  of  the  creditors  and  stock- 

ular  or  improvident,  its  correction  must  holders,  or  if  he  lends  himself  to  the 

be  sought  by  a  motion  to  the  court  which  creditors  to  the  unnecessary  prejudice 

made  it.     There  is  no  authority  that  of  the  stockholders,  the  court  before 

will  sustain  an  independent  action  for  which  the  proceedings  are  taken  will, 

that  purpose,  even  though  the  plaintiff  upon  that  fact  being  shown,  interfere 

was  not  a  party  to  the  proceeding  in  on  the  application  of  any  stockholder, 

which  the  order  was  made.   If  the  court  and  set  them  aside.    Libby  v.  Rose- 

which  made  the  order  has  jurisdiction  krans,  55  Barb.  202. 

over  the  parties  and  the  subject-matter  '  Lottimer  v.  Lord,  4  E.  D.  Smith, 

by  means  of  the  proceedings  already  183. 

taken  before  it,  even  though  the  order  ^  In  re  Long  Branch,  etc.,  R'.R.  Co., 

then  made  prove  to  be  irregular  and  24  N.  J.  Eq.  398. 

improvident,  it  cannot  for  those  reasons  *  EUicott  v.  Warford,  4  Md.  80. 
VOL.  II. — M 
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power  of  appointment.  In  such  case  the  duties  of  the  re- 
ceiver are  his  own,  imposed  directly  upon  him  by  the  statute 
in  virtue  of  his  office,  and  not  as  the  agent  or  subordinate 
of  the  power  by  which  he  is  appointed,  and  to  which  he  is 
not  accountable.^ 

§  362.  Effect  of  appointment. — The  preservation  of  the 
fund  being  the  main,  if  not  the  sole,  object  of  a  receiver- 
ship, it  is  incorrect  to  suppose  that  the  appointee  is  the  re- 
ceiver of  the  party  applying  for  his  appointment,  and  is  to 
act  under  his  advice  or  that  of  his  counsel.  It  is  the  re- 
ceiver's duty  to  act  with  a  view  to  the  equitable  rights  of 
all  of  the  parties  in  interest,  and  to  dispose  of  the  property 
under  the  orders  of  the  court  exclusively.*  If  a  receiver  is 
appointed  on  the  application  of  a  creditor  or  subsequent  in- 
cumbrancer, the  order,  after  directing  the  appointment  of 
the  receiver  and  prescribing  his  duties,  usually  states  that 
the  appointment  is  not  to  affect  prior  incumbrancers  who 
may  think  proper  to  take  possession  of  the  property  by 
virtue  of  their  securities.  Under  such  an  order,  the  reser- 
vation to  prior  incumbrancers  of  the  right  to  take  posses- 
sion is  not  intended  to  authorize  them  to  disturb  the  pos- 
session of  the  receiver,  but  to  designate  the  future  exercise 
in  their  behalf  of  the  authority  of  the  court.  It  does  not 
warrant  a  mortgagee  of  the  legal  estate  to  enter  upon  it  and 
oust  the  receiver,  or  collect  the  rents,  or  bring  an  action  of 
ejectment  to  recover  the  possession.^  The  appointment  of 
a  receiver  of  an  insolvent  corporation  does  not  ipso  facto 
have  extraterritorial  force  to  vest  in  him  title  to  corporate 
property,  nor  will  the  comity  of  States  give  effect  to  such 
an  appointment  to  the  prejudice  either  of  the  rights  of 
citizens  or  the  interests  of  the  foreign  State  in  which  the 
property  is   situated.*     The  sequestration  intended  to  be 

'  State  V.  Claypool,  13  Ohio  St.  14.  'Beverley  v.  Brooke,  4  Gratt.  187. 

=  Lottimer  v.  Lord,  4  E   D.  Smith,  *  Receiver  v.  First  Nat.  Bank,  34  N. 

183;  Ellis  V.  Boston,  etc.,  R.R.   Co.,  J.  Eq.  450.    As  the  appointment  of  a 

107  Mass.  I.  receiver  works  sm  involuntary  transfer 
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made  for  the  benefit  of  all  of  the  creditors  by  one  general 
process,  must  be  considered  as  taking  effect  not  merely 
from  the  time  of  the  appointment  of  a  receiver,  which  is  an 
incidental  step,  but  from  the  filing  of  the  bill,  or  at  least 
from  the  issuing  of  an  injunction,  and  supersedes  a  proceed- 
ing instituted  for  the  benefit  of  a  particular  creditor,  and 
prevents  and  defeats  preferences  by  subsequent  attachments 
on  mesne  process,  though  made  before  the  receiver  was 
appointed.^ 


of  the  corporate  property  to  him,  if 
there  is  a  subsequent  attempt  to  pro- 
cure an  involuntary  transfer  in  another 
State  for  the  benefit  of  a  creditor  there, 
the  first  transfer  must  prevail.  Osgood 
V.  Maguire,  61  N.  Y.  524.  An  order  of 
court  appointing  a  receiver  does  not  of 
itself  dissolve  the  corporation.  In  the 
absence  of  such  dissolution  the  transfer 
of  the  corporate  property  to  a  receiver 
under  judicial  proceedings  in  a  foreign 
jurisdiction  will  not  prevail  against  an 
attachment  in  trustee  process  in  Mas- 
sachusetts in  favor  of  a  citizen  of  that 
State.  After  the  corporation  and  re- 
ceiver have  submitted  to  the  jurisdic- 
tion of  a  court  of  the  State,  consented 
to  judgment  against  the  corporation  as 
still  existing,  judgment  has  been  ren- 
dered accordingly  and  affirmed  on  ap- 
peal, it  is  too  late  for  the  receiver  to  set 
up  for  the  first  time  that  the  corpora- 
tion had  ceased  to  exist  before  the 
action  was  brought.  Taylor  v.  Colum- 
bian Ins.  Co.,  14  Allen,  353. 

'  Atlas  Bank  v.  Nahant  Bank,  23 
Pick.  480.  A.,  on  the  ist  of  October, 
1.837,  assigned  all  of  his  real  estate  for 
the  benefit  of  his  creditors.  B.,  on  the 
4th  of  November  thereafter,  obtained  a 
judgment  against  A.,  which  was  the 
first  in  order  of  time.  On  the  28th  of 
September,  1838,  B.,  whose  execution 
was  returned  unsatisfied,  filed  a  bill  in 
equity  for  the  purpose  of  setting  aside 
the  assignment,  and,  on  the  ist  of  No- 


vember, 1838,  a  decree  was  rendered 
declaring  the  assignment  void  as  to 
creditors,  and  directing  the  assignor  to 
convey  the  assigned  estate  to  a  re- 
ceiver, which  A.  did  on  the  5th  of 
January,  1839.  The  defendant  derived 
his  title  from  a  purchaser  at  a  sale  made 
by  the  receiver  on  the  7th  of  May, 
1840.  The  plaintiff  claimed  title  to  the 
same  premises  by  virtue  of  a  sheriff's 
deed  given  in  pursuance  of  a  sale  made 
May  30, 1840,  under  a  judgment  against 
A.,  recovered  by  C,  between  the  4th 
of  November,  1837,  and  the  28th  of 
September,  1838,  that  is  before  B.  filed 
his  bill,  but  after  the  rendition  of  the 
judgment  in  B.'s  favor.  C.  was  not  a 
party  to  the  bill.  The  court  said : 
"  The  title  of  the  receiver  and  of  the 
purchaser  from  him  rests  upon  the 
debtor's  own  conveyance  made  under 
the  direction  of  the  court,  and  has  no 
relation  to  the  judgment.  When  the 
creditor  takes  this  course  instead  of 
falling  back  upon  his  legal  remedy,  he 
abandons  the  lien  of  his  judgment  and 
seeks  satisfaction  of  his  debt  out  of  the 
debtor's  property  generally.  But  no 
creditor  having  a  statutory  lien  by 
judgment  can  be  compelled  to  take  the 
equitable  remedy.  If  his  judgment  has 
been  recovered  before  other  creditors 
have  instituted  proceedings  in  equity, 
nothing  in  the  course  or  in  the  result 
of  those  proceedings  can  aifect  his 
rights.    The  title  derived  from  the  re- 
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§  363.  Bond  of  receiver. — When  the  bond  given  by  the 
receiver  and  his  sureties  is  that  he  will  faithfully  discharge 
the  duties  imposed  upon  him  as  receiver,  it  is  immaterial 
that  the  bond  is  made  payable  to  specified  creditors,  it 
being  for  the  benefit  of  all  who  prove  that  they  are  entitled 
to  an  interest  in  the  funds  secured,  though  not  named  as 
obligees  in  the  bond.^ 

§  364.  Position  of  receiver  in  relation  to  property. — When 
an  order  of  reference  is  made  for  the  appointment  of  a  re- 
ceiver to  be  selected  by  a  referee,  and  he  is  subsequently 
appointed,  his  title  vests  by  relation  from  the  date  of  the 
order,  and  attaches  with  the  same  effect  as  if  the  order  in- 
stead of  directing  a  reference  had  named  the  receiver.*  An 
order  appointing  a  receiver  and  giving  him  possession  does 
not  in  any  manner  affect  the  title  of  the  property,  but  he 
holds  it  as  a  mere  custodian  until  the  rightful  claimant  is 
ascertained  by  the  court,  and  then  for  such  claimant.*  When 
land  to  which  the  corporation  has  color  of  title  is  in  his 
possession,  the  rights  of  the  corporation,  whatever  they  may 
be,  are  in  his  custody,  and  no  other  court  than  the  one 
which  appointed  him  can  try  the  question  of  title.*  It  has 
been  said  that  he  represents  the  creditors  and  stockholders ; 
but,  for  all  the  purposes  of  inquiry  into  his  title,  he  repre- 
sents the  corporation.  He  is  vested  by  law  with  the  estate 
of  the  corporate  body,  and  takes  his  title  under  and  through 
it.     The  fact  that  he  is  a  trustee  for  creditors  and  stock- 


ceiver  rests  on  the  conveyance  of  the  them  by  uniting  in  the  remedy."    The 

debtor,  which  the  court  compels  him  title  of  the  plaintiff  was  therefore  held 

to  make,  and  it  must,  therefore,  in  the  superior   to    that    of  the    defendant. 

absence  of  actual  or  constructive  notice  Chautauqua  Bank  v.  Risley,  19  N.  Y. 

■of  the  suit,  be  a  title  subject  to  all  liens  369. 

existing  at  the  time  of  that  conveyance        '  Ross  v.  Williams,  1 1  Heisk.  Tenn. 

in  favor  of  persons  who  are  in  no  way  410. 

connected  with  the  proceedings ;  and        '  Rutter  v.  Tullis,  5  Sandf.  610.    See 

in  no  case  can  such  title  relate  to  any  Lottimer  v.  Lord,  4  E.  D.  Smith,  183. 

period  of  time  anterior  to  the  filing  of       '  Battle  v.  Davis,  66  N.  C.  252. 

the  bill,  so  as  tp  affect  the  legal  rights        *  Fort  Wayne,  etc.,  R.R.  Co.  v.  Mel- 

of  persons  who  do  not  voluntarily  waive  lett,  92  Ind,  355. 
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holders  shows  that  they  are  the  beneficiaries  of  the  fund  in 
his  hands,  without  indicating  the  sources  of  his  title  or  the 
extent  of  his  powers.^  So  far  as  shareholders  are  concerned 
he  can  litigate  respecting  the  fund  upon  precisely  the 
grounds  which  would  have  been  available  to  the  corpora- 
tion. In  regard  to  creditors,  however,  it  has  been  uni- 
formly assumed  that  he  succeeds  to  their  rights  and  takes 
his  title  under  them  where  conveyances  otherwise  valid  have 
been  made  in  fraud  of  their  rights." 


1  Alexander  v.  Relfe,  74  Mo.  495  ; 
Billings  V.  Robinson,  94  N.Y.  41 5  ;  Cut- 
ting V.  Damerel,  88  Id.  410,  reversing 
S.  C.  23  Hun,  339  ;  Bristol  v.  Sandford, 
12  Blatchf.  341.  See  Arenz  v.  Weir, 
89  111.  25.  The  receiver  of  an  insolvent 
corporation  makes  his  title  through  the 
corporation.  He  cannot  by  his  appoint- 
ment aqquire  that  which  the  corpora- 
tion never  had.  He  represents  the 
creditors  of  the  corporation  in  the  ad- 
ministration of  his  trust,  but  his  trust 
relates  only  to  the  corporate  assets.  As 
trustee  for  creditors,  he  represents  them 
in  following  the  assets  of  the  corpora- 
tion, and  can  assert  their  rights  in 
cases  where  the  corporation  would  not 
be  heard.  He  is  not  a  trustee  for 
creditors  in  relation  to  assets  which 
belong  to  them  individually,  or  as  a 
body.  Jacobson  v.  Allen,  20  Blatchf. 
525,  per  Wallace,  J.  It  was  said  by 
the  court  in  Atty.  Genl.  v.  Guardian 
Mut.  Life  Ins.  Co.,  ^^  N.  Y.  272,  that 
it  was  the  settled  doctrine  that  the  re- 
ceiver of  an  insolvent  corporation  rep- 
resented not  only  the  corporation,  but 
also  creditors  and  stockholders,  and 
that,  in  his  charactei"  as  trustee  for  the 
latter,  he  could  maintain  an  action  as 
receiver  to  set  aside  illegal  or  fraudu- 
lent transfers  of  the  corporation  made 
by  its  agents  or  officers,  or  to  recover 
its  funds  or  securities  invested  or  mis- 
applied. A  receiver,  as  the  represent- 
ative of  creditors,  may  object  that  se- 


curity was  not  made  in  such  a  manner 
as  to  be  binding  on  the  corporation. 
Stokes  V.  N.  J.  Pottery  Co.,  46  N.  J. 
237 ;  Vail  V.  Hamilton,  85  N.  Y.  453. 
As  to  the  power  of  a  receiver  of  a  na- 
tional bank,  see  Ellis  v.  Little,  27 
Kansas  707. 

'•^  Curtiss  V.  Leavitt,  15  N.  Y.  9.  An 
act  to  incorporate  the  State  Bank  of 
Ohio,  and  other  banking  companies, 
created  a  board  of  control,  and  pro- 
vided that,  upon  the  insolvency  of  a 
branch  bank,  all  of  its  property,  credits, 
securities,  liens,  and  assets  should  forth- 
with vest  in,  and  be  the  property  of  the 
board  of  control  for  the  uses  and  pur- 
poses declared  in  the  act.  Upon  the 
happening  of  certain  contingencies, 
this  board  was  to  appoint  a  receiver, 
who  should  take  possession  of  the  cor- 
porate books  and  property  of  every 
description,  and  hold  the  same  for  the 
joint  use  and  benefit  of  the  other 
branches  of  the  State  bank.  The  cred- 
itors of  the  failing  branch,  and  the  re- 
ceiver so  appointed,  were,  under  the 
direction  of  the  board,  to  proceed  to 
settle  up  the  affairs  of  the  branch,  con- 
vert its  assets  into  money,  and  apply 
the  money  as  further  specified  in  the 
act.  It  was  held  that  after  the  appoint- 
ment of  the  receiver  the  board  of  con- 
trol continued  to  sustain  the  relation  of 
trustee,  and  was  to  be  regarded  as  the 
legal  owner  of  the  assets  ;  that  the  re- 
ceiver in  the  discharge  of  his  duties 
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A  receiver  takes  notes  and  assets  of  the  corporation  sub- 
ject to  all  of  the  conditions  and  legal  disabilities  with  which 
they  were  trammelled  in  the  hands  of  the  corporation  it- 
self. He  cannot  impeach  or  disaffirm  its  authorized  acts, 
nor  the  authorized  acts  of  its  agents.  If  a  note  in  the 
hands  of  the  corporation  was  void  or  incapable  of  enforce- 
ment by  reason  of  fraud  or  illegality  in  its  procurement  or 
inception,  passing  it  into  the  hands  of  a  receiver  does  not 
purge  it  of  those  defects.  In  such  cases  the  receiver  stands 
precisely  in  the  place  of  the  corporation.^  Although  a  judg- 
ment obtained  against  a  corporation  after  the  corporation 
has  been  dissolved  and  a  receiver  appointed  is  ineffectual, 
yet  if  a  judgment  be  obtained,  execution  issued,  and  corpo- 
rate property  sold  thereunder  by  the  sheriff  before  the  ap- 
pointment of  a  receiver,  such  sale  divests  the  corporation 
of  its  title  to  the  property,  and,  consequently,  the  receiver 
cannot  enforce  a  claim  to  it  under  his  appointment.^ 

When  a  corporation  enters  into  a  contract,  and  subse- 
quently the  corporate  effects  pass  into  the  hands  of  a  re- 
ceiver, and  he  performs  the  contract  with  the  consent  of 
the  parties  to  it,  whatever  rights  the  corporation  had  under 
the  contract  appertain  to  him.  A  manufacturing  company 
having  made  a  contract  with  a  town,  afterward  became  in- 
solvent; and  its  effects  passed  into  the  hands  of  a  receiver, 
who  fulfilled  the  contract.     A  creditor  of  the  company 

acted  under  the  direction  of  the  board ;  ply  for  the  purpose  of  closing  its  con- 

and  that  he  was  not  delinquent  in  the  cerns,  he  has  no  right  in  relation  to 

discharge  of  his  duties  as  a  trustee  to  paper  held  by  the  bank  superior  to  that 

the  prejudice  of  a  beneficiary  of  the  which  the  bank  would  have  had  if  the 

trust,  by  reason  of  his  purchasing  from  management  of  its  affairs  had  continued 

the  board  in  his  own  name  and  right  with  the  directors,  and  the  liability  of 

the  property  of  an  insolvent  branch  persons  whose  names  are  on  such  pa- 

which  had  in  accordance  with  the  act  per  is  not  increased  or  changed  by  the 

vested  in  the  board.     Lafayette  Bank  appointment  of  the  receiver.     Lincoln 

V.  Buckingham,  12  Ohio  St.  419.  v.  Fitch,  42  Me.  456. 

'  Devendorf  v.  Beardsley,  23  Barb.  ^  Frailey  v.  Central  Fire  Ins.  Co.,  9 

656.     The  receiver  of  a  bank  is  not  to  Phila.   219;     Mcllrath    v.    Snure,    22 

be  treated  as  the  holder  of  the  paper  of  Minn.  391. 
the  bank.   Representing  the  bank  sim- 
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garnisheed  the  town  for  a  balance  due  on  the  contract,  and, 
on  demand  made  by  the  officer,  the  town  paid  such  balance 
to  be  applied  on  an  execution  against  the  company.  No 
notice  was  given  by  the  receiver  or  his  attorney  to  the 
town  not  to  pay  the  money.  The  receiver  recovered  from 
the  town  the  full  amount  due  on  the  contract.  The  court 
said  :  "  The  contract  price  was  to  go  to  the  receiver,  and 
was  not  open  to  the  attachment  of  creditors  of  the  insol- 
vent company.  There  was  no  legal  obligation  on  the  part 
of  the  receiver  to  give  notice  to  the  town  not  to  pay  the 
money  to  the  factorizing  creditor.  The  law  does  not  re- 
quire every  person  to  be  on  the  alert  to  notice  and  warn 
people  against  claims  made  by  others  on  his  property."  ^ 
A  manufacturing  company  of  New  Jersey  entered  into  a 
contract  with  two  towns  in  Connecticut  to  build  a  bridge 
over  a  stream  separating  them.  After  the  contract  was 
executed  the  company  became  insolvent  and  a  receiver  of 
its  effects  was  appointed  by  a  court  of  New  Jersey.  For 
the  benefit  of  the  creditors  of  the  company,  and  with  its 
funds  in  his  hands,  he  completed  the  contract  by  erecting 
the  bridge.  A  creditor  of  the  company  attached  a  balance 
due  from  one  of  the  towns  on  the  contract.  It  was  held 
that  the  title  to  the  materials  used  in  the  construction  of 
the  bridge  was  in  the  receiver  and  not  in  the  company,  and 
that  the  money  due  for  the  work  was  also  his,  as  much  so 
as  if  he  had  purchased  the  property  and  business  of  the  in- 
solvent company  and  had  erected  the  bridge  in  his  own 
name.^ 

When  a  receiver  of  the  effects  of  an  insolvent  corpora- 
tion is  appointed  by  a  court  of  the  State  where  the  corpo- 
ration was  organized,  the  corporate  property  is  not  subject 
to  attachment  by  a  creditor  of  the  corporation,  even  though 


'  Cooke   V.   Orange,  48  Conn.  401.        '  Blake,  etc.,  Co.  v.  New  Haven,  46 
See  Ellis  v.  Boston,  etc.,  R.R.  Co.,  107    Conn.  473. 
Mass.  I. 
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the  receiver  in  the  legitimate  discharge  of  his  duties  takes 
the  property  into  another  State.^  A  receiver  took  posses- 
sion, among  other  property  of  the  corporation,  of  a  barge. 
He  afterward  chartered  the  barge,  and  under  the  charter  it 
was  taken  to  another  State,  where  it  was  attached.  It  was 
held  that  as  the  receiver  had  obtained  rightful  possession 
of  the  barge  in  the  jurisdiction  of  his  appointment,  he  could 
not  be  deprived  of  its  possession  by  creditors  of  the  insol- 
vent debtor  who  resided  in  a  foreign  jurisdiction  ;  that  there 
was  no  abandonment  of  the  barge  by  leasing  it  and  suffering 
it  to  be  taken  out  of  the  State,  as  chartering  it  for  such  a 
trip  was  but  continuing  its  use  in  the  business  of  the  corpo- 
ration, and  therefrom  making  an  increase  of  the  assets  to  be 
distributed  among  the  creditors.*  Although  by  the  ap- 
pointment of  a  receiver  the  title  to  the  property  of  the  cor- 
poration, which  is  in  the  State  where  the  appointment  is 
made,  vests  in  the  receiver,  yet,  as  to  real  estate  outside  of 
the  jurisdiction  of  the  court,  the  appointment  can  have  no 
such  effect ;  but  it  remains  the  property  of  the  corporation 
and  can  be  disposed  of  by  it  or  seized  by  its  creditors  the 
same  as  if  a  receiver  had  not  been  appointed.^ 

§365.  Possession  of  receiver  protected  by  court. —  Inas- 
much as  a  receiver  is  charged  with  responsible  and  often 


'Pond  V.  Cooke,  45  Conn.  126.  created  it,  and  might  properly  invest 

^  Chicago,  etc.,  R.R.  Co.  v.  Keokuk,  him  with  the  same  powers,  so  far  as 

etc.,  Packet  Co.,  108  111.  317.  they  were  necessary  to  the  collection 

^  Simpkins  v.  Smith,  etc.,  Gold  Co.,  and  recovery  of  its  assets,  that  it  was 

50  How.  Pr.  56.     In  Nat.  Trust  Co.  v.  authorized  to  grant  to  the  receiver  of  a 

Miller,  33  N.  J,  Eq.  155,  the  vice-chan-  domestic  corporation;  and  that  it  was 

cellor  said  that  the  court  would  extend  bound,  not  only  in  virtue  of  the  stat- 

its  aid  to  the  receiver  of  a  foreign  cor-  ute,  but  by  the  principles  of  a  just  com- 

poration   for  the  purpose  of  enabling  ity,  to  extend  to  him  the  same  remedies 

him  to  get  possession  of  property  which  and  rules  of  judgment  in  the  recovery 

should  in  equity  be  applied  in  payment  of  the  assets  of  the  corporation  that  it 

of  its  debts ;  that  under  the  statute  the  would  give  to  the  receiver  of  a  domestic 

court  might  appoint  a  receiver  auxiliary  corporation.   See  Bidlack  v.  Mason,  26 

to  a  proceeding  instituted  against  a  for-  N.  J.  Eq.  (i  i  C.  E.  Green)  230. 
eign  corporation  in   the  State  which 


§  3^5  APPOINTMENT    OF   RECEIVER,  697 

embarrassing  duties,  it  is  proper  that  on  suitable  occasions 
he  should  apply  to  the  court  for  instructions.  His  rights 
become  fixed  upon  his  appointment,  and  the  rights  of  cred- 
itors of  the  corporation  represented  by  him  then  attach.^ 
Money  or  estate  in  his  hands  is  regarded  as  being  in  the 
custody  of  the  law  for  those  who  eventually  establish  a 
right  to  it,  though  the  court  itself,  in  theory,  has  the  care 
of  the  property  for  the  benefit  of  the  party  or  parties  enti- 
tled, to  it.**  Unless  appointed  under  a  special  statute  for  a 
special  purpose,  he  has  no  powers  except  such  as  are  con- 
ferred upon  him  by  the  order  of  his  appointment  and  the 
course  and  practice  of  the  court.^  A  receiver  is  under  no 
obligation  to  take  forcible  possession  of  the  property  with- 
out an  express  order  of  the  court  directing  him  to  do  so. 
When,  however,  the  property  is  legally  in  his  possession,  it 
is  the  duty  of  the  court  to  protect  his  possession,  not  only 
against  acts  of  violence,  but  also  against  suits  at  law.*  In 
receiverships  growing  out  of  the  bankruptcy  or  dissolution 
of  corporations,  the  receiver  may  proceed  to  obtain  posses- 
sion of  the  books,  papers,  securities,  and  property,  both 
real  and  personal,  of  the  estate  over  which  he  is  appointed. 
But  the  statutory  powers  conferred  on  such  receivers  do 


'  In  re  Van  Allen,  37  Barb.  225.  In  being  the  possession  of  the  court  for 
New  York,  when  a  receiver  is  ap-  the  benefit  of  the  parties  to  the  suit, 
pointed,  qualifies  as  such,  enters  upon  it  may  not  be  disturbed  without  the 
and  continues  in  the  discharge  of  his  leave  of  the  court.  If  any  person 
duties,  he  becomes,  by  the  express  claims  a  right  paramount  to  the  right 
terms  of  the  statute,  a  trustee  not  only  of  the  receiver,  he  must,  before  he  pre- 
fer the  creditor  by  whose  application  sumes  to  take  any  steps  of  his  own 
he  is  appointed,  but  for  all  of  the  other  motion,  apply  to  the  court  for  leave  to 
creditors  of  the  corporation.  Libby  v.  assert  his  right  against  the  receiver. 
Rosekrans,  55  Barb.  202.  This  rule  is  not  confined  to  property 

^  Devendorf  v.  Dickinson,  21  How.  actually  in  the  hands  of  the  receiver. 

Pr.  275.  The  court  will  not  permit  any  one, 

3  Booth    v.    Clark,    17    How.    322 ;  without  its  sanction,  to  interrupt   or 

Corey  v.  Long,  43  How.  Pr.  492 ;  12  prevent  payment  for  property,  which 

Abb.  Pr.  N.  S.  427.  the  receiver  has  been  appointed  to  take. 

*  Parker  v.  Browning,  8  Paige  Ch.  Vermont,  etc.,  R.R.   Co.  v.  Vermont 

388.    The  possession  of  the  receiver  Cent.  R.R.  Co.,  46  Vt.  792. 
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not  enable  them  to  obtain  possession  against  persons  re- 
sisting their  authority,  without  the  intervention  of  the 
court.^  A  court  of  equity  will  aid  a  receiver  of  a  foreign 
corporation  seeking  to  obtain  possession  of  the  corporate 
property  from  the  officers  of  the  corporation  who  are 
fraudulently  withholding  it ;  and  to  such  a  suit  the  corpo- 
ration is  not  a  necessary  party.  That  the  officers  are  in 
possession  by  purchase  at  an  execution  sale,  will  not  pre- 
vent the  court  from  examining  into  their  conduct,  when 
the  case  made  leads  to  the  conclusion  that  the  suit  in  which 
the  judgment  was  recovered  was  a  contrivance  designed  to 
protect  them  in  the  possession  of  the  property  as  against 
the  receiver,  creditors,  and  stockholders.*  A  corporation 
engaged  in  manufacturing  an  article  under  a  patent,  to 
which  it  had  an  exclusive  right,  continued  to  own  such 
right  up  to  the  period  of  its  dissolution  and  the  appoint- 
ment of  a  receiver,  who  was  permitted  by  an  order  of  the 
court  to  carry  on  the  business.  A  person  who  had  been 
the  presiding  officer  of  the  corporation  procured  from  the 
patentees  their  consent  to  his  making  and  selling  the  article, 
for  which  he  paid  the  same  royalty  which  had  been  paid  by 
the  corporation.  It  was  held  that  the  right  to  manufacture 
and  dispose  of  the  article  belonged  exclusively  to  the  re- 
ceiver, and  to  the  extent  that  another  made  use  of  it  he  was 
guilty  of  contempt.^ 

§  366.  Duty  of  receiver  in  relation  to  debts. — It  is  the  duty 
of  the  receiver  to  call  upon  the  stockholders  to  pay  in  full 
the  balance  due  upon  the  shai'es  held  by  them  in  the  stock 


'  Iddings  V.   Bruen,    4    Sandf.   Ch.  ' /«  re  Woven  Tape  Skirt   Co.,  12 

417.  Hun,    III.     Persons  who    obstruct  a 

'  Bidlack  v.  Mason,  26  N.  J.  Eq.  230.  receiver  in  carrying  on  the  business  of 

A  receiver  must  give  notice  of  his  ap-  a  railroad  placed  in   his    charge,  are 

pointment  to  the  tenant  of  his  judg-  guilty  of  contempt,  and  liable  to  pun- 

ment  debtor  before  he  can  enforce  the  ishment  therefor.     In  re  Doolittle  and 

collection  of  the  rent.     Hunt  v.  Wolfe,  others,  Circuit  Ct.  E.  D.  Mo.,  20  Cent. 

2  Daly,  298.  Law  J.  269. 
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of  the  corporation  at  the  time  of  his  appointment  when  he 
has  reason  to  believe  that  the  whole  amount  due  from  those 
able  to  pay  will  be  needed  to  discharge  the  corporate  in- 
debtedness, and  for  the  expenses  of  executing  the  trust.^ 
When  the  directors  of  an  insolvent  corporation  fail  to  call 
for  the  full  amount  subscribed  and  payable,  the  court,  on 
the  application  of  creditors,  will  order  payment  to  be  made 
to  a  receiver,  for  the  benefit  of  all  of  them,  of  so  much  of 
the  unpaid  subscription  as  will  be  sufficient  to  satisfy  the 
claims  of  such  creditors  as  may  elect  to  come  in  under  the 
decree.^  The  receiver  will,  of  course,  be  controlled  by  the 
contract.  Where  the  contract  of  subscription  to  stock  was 
that  twenty  per  cent,  should  be  paid  at  certain  specified 
dates,  and  the  balance  be  subject  to  the  call  of  the  directors 
as  they  might  be  instructed  at  any  regular  meeting,  it  was 
held  that,  in  the  event  of  insolvency,  the  court,  or  the  re- 
ceiver acting  by  its  decree,  had  no  more  authority  to  com- 
pel payment  of  the  eighty  per  cent,  unpaid  on  the  shares 
than  had  the  directors.^  The  liability  of  members  of  a 
mutual  insurance  company  upon  their  deposit  notes  cannot 
be  increased  by  the  fact  that  the  company  has  become  in- 


'  Pentz  V.  Hawley,  i   Barb.  Ch.  122;  pay  the  balance,  if  any,  into  court.     It 

Chandler  v.  Brown,  77  111.  333.     See  gives  a  preference  to   the   judgment 

Kennedy    v.    Gibson,    8    Wall.    498 ;  creditor  who  invokes  its  aid.     The  act 

Famsworth  v.  Wood,  91  N.  Y.  308.    A  concerning  corporations,  on  the  other 

stockholder  sued  for  the   amount  re-  hand,  provides  for  the  payment  of  the 

maining  due  and  unpaid  on  a  subscrip-  creditors  of  an  insolvent  corporation 

tion,  cannot  set  up  fraud  in  the  appoint-  out  of  its  assets  proportionally  accord- 

ment  of  the  receiver,  or  that  the  cor-  ing  to  the  amount  of  their  debts,  ex- 

poration  is  not  indebted.     Schoonover  cept  mortgage  and  judgment  creditors 

v.  Hinckley,  48  Iowa,  82.  when  the  judgment  has  not  been  con- 

'  Ward  V.  Griswoldville  Manf.  Co.,  fessed  to  give  preference.     It  provides 

16  Conn.  593.     In  New  Jersey,  "  the  against  preferences.    Both  acts  seques- 

act  respecting  executions  provides  for  ter  the  property  of  the  debtor,  the  one 

the  appointment  of  a  receiver  of  the  for  the  benefit  of  the  judgment  cred- 

debtor's  property,  who  is  to  apply  it  to  itor  who   takes   the  proceedings,   the 

the  payment  of  a  judgment  creditor's  other  for  the  benefit  of  all  the  cred- 

debt  and  the  costs  of  the  proceedings  itors."    Conner  v.  Todd,  48  N.  J.  361. 

and  his  own  compensation,  and  then  to  '  Chandler  v.  Keith,  42  Iowa,  99. 
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solvent  and  its  effects  transferred  to  a  receiver.  The  sec- 
tion of  the  statute  of  New  York  respecting  the  dissolution 
of  corporations,  which  provides  that  if  there  is  any  sura  re- 
maining due  upon  any  share  of  stock,  the  receiver  shall 
iramediately  proceed  to  recover  the  same,  does  not  author- 
ize the  receiver  of  an  insolvent  mutual  insurance  company 
to  collect  the  whole  amount  of  the  deposit  notes  without 
an  assessment ;  but  for  the  payment  of  the  several  losses 
for  which  the  company  is  liable,  separate  assessments  should 
be  made  upon  all  of  the  notes  in  force  at  the  time  of  each 
successive  loss,  in  order  to  determine  the  extent  of  the 
liability  on  each  note.^  A  bond  and  mortgage  given  to 
secure  the  payment  of  a  sum  due  a  corporation  on  a  sub- 
scription to  its  shares  may  be  collected  by  the  receiver  of 
the  corporation  though  it  has  neglected  or  refused  to  issue 
scrip  for  the  shares.*  When  a  debt  is  unliquidated,  the  re- 
ceiver is  not  justified  in  interposing  unconscientious  ob- 
stacles to  the  liquidation  of  the  demand.  He  must  act  in 
good  faith,  and  adopt  all  proper  and  prudent  measures  to 
put  the  claim  in  the  way  of  liquidation  before  the  period 
of  distribution.^  It  is  the  duty  of  a  receiver  to  allow  all 
claims  against  the  corporation  in  behalf  of  persons  repre- 
senting that  they  are  creditors  which  he  becomes  satisfied 
are  justly  due  ;  but  not  any  claim  which  could  not  have 
been  recovered  against  the  corporation.*  An  order  author- 
izing a  receiver  of  a  railroad  company  to  pay  the  amounts 
due  and  maturing  for  materials  and  supplies  used  in  op- 
erating the  road,  should  be  construed  so  as  to  restrict 
payments  to  demands  for  materials  and  supplies  recently 
furnished,  and  not  include  claims  accruing  some  time 
previous,  especially  when  .such  claims  have  been  changed 


'  Shaugnessy  v.  Rensselaer  Ins.  Co.,    See  Liquidator,  etc.,  v.  Brown,  21  La. 
21  Barb.  605  ;  Williams  v.  Babcock,  25     Ann.  248. 
Id.  109;  Bell  V.  Shibley,  33  Id.  610.  ^  Matter  of  Van  Allen,  37  Barb.  225. 

'  Battershall  v.  Davis,  31  Barb.  323.        «  Atty.  Genl.  v.  Life,  etc.,  Ins.  Co.,  4 

Paige  Ch.  224. 
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into  promissory  notes  and  the  notes  sold  in  the  market 
and  from  time  to  time  renewed.^  A  statute  providing 
that  when  there  are  mortgages  or  other  liens  on  the  prop- 
erty of  an  insolvent  corporation  the  legality  of  which 
is  questioned,  and  the  property  likely  to  deteriorate  in 
value  pending  the  litigation,  a  court  of  equity  may  order 
the  receiver  to  sell  the  same  clear  of  incumbrances,  being 
remedial  in  its  nature,  should  be  liberally  construed.^ 

The  receiver  of  an  insolvent  insurance  company  will  not 
be  allowed  to  reinsure  the  risks  on  unexpired  policies.  He 
can  pay  back  to  the  holders  of  such  policies  so  much  of  the 
premiums  which  have  been  paid  as  shall  be  in  proportion  to 
the  period  the  policies  have  to  run  at  the  time  they  are  can- 
celled, with  the  assent  of  the  assured ;  but  if  the  holder  of  a 
policy  does  not  consent  to  that  arrangement,  he  must  take 
his  chance  for  a  ratable  dividend  with  the  other  creditors  in 
case  of  a  loss.  The  receiver  can  allow  the  officers  of  the 
company  the  amount  due  them  for  their  salaries  up  to  the 
time  of  his  appointment  only,  as  debts  to  be  paid  ratably 
with  other  creditors.  An  officer  against  whom  the  receiver 
holds  a  note  can,  however,  be  credited  the  amount  due  him 
for  his  salary  as  an  offset,  to  be  applied  in  part  payment  of 
his  note.*  Receivers  of  an  insolvent  corporation  are  not  re- 
sponsible for  rent  accruing  on  a  lease  made  previous  to  their 
appointment,  merely  by  accepting  the  trust  and  receiving 
the  corporate  assets.  They  may  elect  to  take  possession  and 
assume  liability  to  pay  the  rent  according  to  the  covenants 
of  the  lease  if  they  deem  it  for  the  interest  of  the  creditors 
to  do  so.  But  until  such  election,  or  the  doing  of  some  act 
which  in  law  will  be  equivalent  to  an  election,  they  are  not 
liable.^ 

§  367.  Power  of  receiver  to  compromise  claims. — A  receiver 

1  I  Brown  v.  N.  Y.  &  Erie  R.R.  Co.,  '  Matter  of  Croton  Ins.  Co.,  3  Barb. 

19  How.  Pr.  84.  Ch.  642. 

'  Randolph  V.  Larned,  27  N.  J.  Eq.  *Com.    v.    Franklin    Ins.   Co.,   115 

557.  Mass.  278. 
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is  bound  faithfully  to  collect  and  justly  to  disburse  the  assets 
constituting  the  trust  fund.  In  doing  this  he  is  properly 
invested  with  discretionary  power  to  compound  and  settle ; 
but  in  the  exercise  of  such  power  he  must  keep  primarily 
and  constantly  in  view  the  interests  of  those  for  whom  he 
acts.^  Upon  a  second  appeal  from  the  decision  of  receivers 
refusing  to  accept-certain  compromises  offered  by  appellant, 
the  chancellor  said  :  "They  have  not  considered  it  for  the 
benefit  of  the  trust  fund  to  accept  either  of  the  propositions 
of  the  appellant.  It  would  be  a  delicate  matter  for  this  court, 
under  any  circumstances,  to  direct  the  receivers  to  compro- 
mise a  claim  when  in  their  opinion  there  could  be  no  de- 
mand against  them  to  affect  the  assets  in  their  hands."  ^ 

A  decree  is  objectionable  which  assumes  to  confer  on  a 
receiver  a  discretionary  power  to  compromise  with  the  stock- 
holders in  relation  to  the  payment  of  the  subscription.  Each 
stockholder  has  a  vested  right  in  the  contract  of  subscrip- 
tion of  every  other  stockholder,  and  it  is  beyond  the  power 
of  a  court  of  equity  to  invest  any  person  with  a  discretion- 
ary right  to  release  it ;  at  all  events  it  cannot  be  done  by  a 
decree  to  which  the  stockholders  are  not  parties.^ 

Although  a  statute  provides  that  a  receiver  of  an  insol- 
vent bank  shall  have  power  to  make  such  compromises,  and 
settlements  as  he  may  deem  most  advantageous  to  the  bank, 
yet  his  acts  must  be  fair  and  just  to  creditors  and  to  those 
concerned  in  the  fund.  Where  judgment  has  been  rendered 
for  a  debt  due  the  bank,  and  property  amply  sufficient  to 
pay  it  has  been  levied  on,  there  is  no  room  for  compromise 
in  the  sense  of  abandoning  part  of  the  claim  ;  and  if  such  a 
compromise  has  been  made  by  a  receiver,  an  injunction  will 
not  be  granted  restraining  his  successor  from  selling  the 
property  levied  on.*    A  receiver  has  no  power  to  waive  any 

'  Suydam  v.  Receivers,  2  H.W.  Green  '  Chandler  v.  Brown,  ^^  111.  333. 

(3  N.  J.  Eq.)  114;  In  re  Croton  Ins.  ■'Morris    v.    Thomas,    17    III.    112. 

Co.,  3  Barb.  Ch.  642.  Under  the  New  York  statute  the  re- 

*  Suydam  v.  Receivers,  supra.  ceiver  is  authorized  to  adjust  and  settle 
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legal  defense  to  a  claim  against  the  corporation ;  ^  nor  to 
dispense  with  the  rules  of  law,  and  determine  the  case  upon 
principles  of  equity.* 

§  368.  Certificate  of  indebtedness. — A  receiver's  certificate 
has  none  of  the  elements  of  a  promissory  note,  but  is  a 
mere  acknowledgment  that  a  debt  is  due  the  payee.  There 
is  no  promise  on  the  part  of  the  signer  to  pay.  The  in- 
strument is  payable  out  of  a  specific  fund,  and  does  no 
more  than  show  a  claim  on  that  fund.  An  assignor  of  a 
certificate  of  indebtedness  issued  by  a  receiver  is  not  bound 
as  a  guarantor,  the  assignment  of  it  not  being  an  implied 
warranty  that  it  will  be  paid.^ 

§  369.  Sale  of  corporate  property  by  receiver. — A  sale  by  a 
receiver  under  power  delegated  by  a  statute,  is  as  effectual 
to  convey  the  title  as  if  the  right  of  property  were  vested 
in  him.  In  one  case  he  would  convey  his  own  title;  in  the 
other,  he  conveys  the  title  of  the  corporation.  The  sale  is 
properly  the  act  of  the  receiver  under  the  power  conferred, 
and  not  that  of  the  corporation.  The  act  of  the  receiver 
need  not  therefore  be  authenticated  by  the  corporate  seal. 
When  a  receiver  of  an  insolvent  corporation  created  abroad 
has  been  appointed  to  sell,  convey,  and  assign  all  of  the 
real  and  personal  estate  of  the  corporation,  an  assignment 
by  such  receiver  of  a  debt  due  to  the  corporation  from  a 
resident  here,  has  extraterritorial  force,  and  may  be  enforced 
here  against  the  debtor.*     A  sale  by  a  receiver  of  shares  of 


the  claims  of  creditors  by  mutual  agree-  '  McEvers  v.  Lawrence,  Hoffman  Ch. 

meat,  by  amicable  reference,  or  by  suits  172. 

before  the  courts.     Hence,  his  report  "  Evans  v.  Trimountain  Mut.  Fire 

to  a  referee  will  have  a  certain  degree  Ins.  Co.,  9  Allen,  329  ;  Atty.  Genl.  v. 

of  authenticity,  though  it  will  not  be  Ins.  Co.,  4  Paige  Ch.  224. 

conclusive  upon  the  stockholders,  at  '  McCurdy  v.  Bowes,  88  Ind.  583. 

least  in  respect  to  any  debts  not  ad-  *Hoyt  v.  Thompson,  5  N.  Y.  320. 

justed  by  him  in   one  of  the  above-  A  statutory  receiver  has  no  power  to 

mentioned  methods.    U.  S.  Trust  Co.  lease  a  railroad  of  which  he  is  in  pos- 

of  N.  Y.  V.  U.  S.  Fire  Ins.  Co.,  18  N.  session,  unless  authorized  by  the  statute 

Y.  199.  under  which  he  is  appointed,  arid  no 
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Stock  held  by  an  insolvent  insurance  company,  the  effects 
of  which  have  been  placed  in  his  hands,  is  an  executory 
contract,  subject  to  the  -supervisory  power  of  the  court. 
The  court  can,  in  the  exercise  of  a  just  discretion,  sanction 
or  disapprove  of  it,  and  the  purchaser  must  be  deemed  to 
have  purchased  subject  to  this  implied  condition.  If  the 
receiver  in  making  the  sale  acted  under  a  misapprehension 
of  facts,  the  purchaser  acquires  no  fixed  right  to  have  the 
sale  completed,  it  being  more  just  that  he  should  lose  his 
bargain  than  that  the  trust  estate  should  sustain  the  loss 
which  might  result  from  compelling  the  receiver  to  trans- 
fer the  shares.^  If  a  receiver  improperly  purchases  prop- 
erty sold  on  an  execution  in  favor  of  the  property  which  he 
represents,  the  court  will  not  declare  the  purchase  void. 
The  proper  remedy  is  to  hold  the  receiver  responsible  for 
the  injury,  if  any,  which  the  estate  thereby  sustains.* 

§  370.  Suits  by  receiver. — Receivers  have  authority,  by 
virtue  of  their  general  powers  independently  of  statute,  to 
sue  for  all  moneys  due  to  the  corporation,  and  for  all  prop- 
erty improperly  disposed  of  in  violation  of  the  rights  of 
either  creditors  or  stockholders,  for  the  purpose  of  paying 
the  debts  and  dividing  the  surplus,  if  any,  among  the  stock- 
holders.^ The  receiver  of  an  insolvent  corporation  may,  in 
his  character  of  trustee  for  the  stockholders,  maintain  an 
action  to  set  aside  illegal  or  fraudulent  transfers  of  the 
property  of  the  corporation  made  by  its  agents  or  officers, 
or  to  recover  its  funds  or  securities  improperly  invested 
or  misapplied.''  But  he  cannot  maintain  a  suit  to  set 
aside   as  fraudulent    a    prior   assignment    or   conveyance 

ratification  of  such  a  lease  would  be  S.  i ;  48  Barb.  463 ;  Osgood  v.  Ma- 
valid  except  that  of  the  legislature,  guire,  61  N.  Y.  524 ;  Brouwer  v.  Hill, 
State  V.  McMinnville,  etc.,  R.R.  Co.,  6  i  Sandf.  629 ;  Gray  v.  Lewis,  94  N.  C. 
Lea  Tenn.  369.    ,  392. 

'  In  re  Atty.  Genl.  v.  Continental        •  Gillet  v.  Moody,  3  Comst.    479 ; 

Life  Ins.  Co.,  94  N.  Y.  199.  Tallmage  v.  Pell.  7  N.  Y.  (3  Seld.) 

•^  Hobart  v.  Bennett,  77  Me.  401.  328  ;  Atty.  Genl.  v.  Guardian,  etc.,  Ins. 

=  Osgood  V.  Laytin,  5  Abb.  Pr.  N.  Co.,  ^^  N.  Y.  272. 


§  37°  APPOINTMENT  OF  RECEIVER.  705 

made  by  the  debtor  which  is  valid  between  the  parties ; 
nor  to  recover  property  so  assigned  as  the  property  of  the 
debtor,  but  not  in  his  possession.  His  duty  is  confined  to 
property  of  which  the  debtor  has  the  possession  and  con- 
trol, actually  or  constructively,  in  whole  or  in  part.''  Under 
a  statute  providing  that  he  may  sue  in  his  own  name  or 
otherwise,  and  recover  all  of  the  estate,  debts,  and  things 
in  action  belonging  to  or  due  to  the  corporation,  he  may 
bring  trover  for  personal  property  unlawfully  converted 
before  his  appointment.**  When  the  note  of  a  stockholder 
for  the  amount  of  his  subscription  has  been  given  up  ille- 
gally and  in  fraud  of  the  creditors  of  the  corporation,  the 
receiver  is  the  proper  person  to  bring  an  action  for  the 
balance  due  on  the  note.^  At  common  law  a  receiver  can- 
not maintain  an  action  against  a  delinquent  stockholder.  It 
should  be  brought  by  a  creditor  against  the  corporation, 
making  the  stockholders  co-defendants.*  In  an  action 
brought  by  a  receiver  to  collect  a  balance  alleged  to  be  due 
on  a  contract  to  purchase  shares  of  stock,  which  contract 
provides  that  the  balance  is  subject  to  the  call  of  the  di- 
rectors as  they  may  be  instructed  by  a  majority  of  the 
stockholders  represented  at  any  regular  meeting,  there  must 


'Seymour  v.  Wilson,  16  Barb.  294.  ment  at  law  and  issued  execution  there- 
See  Noble  V.  Halliday,  i  Comst.  330 ;  on,  which  was  returned  unsatisfied, 
Battle  V.  Davis,  66  N.  C.  252.  filed  a  bill  against  the  corporation,  and, 

'  Gillet  V.  Fairchild,  4  Denio,  80.  under  the  statute,  a  receiver  was  ap- 

=  Nathan  v.  Whitlock,  9  Paige  Ch.  pointed  who  brought  the  present  suit 

152.  against  a  stockholder  who  had  not  paid 

■•Adler  v.  Milwaukee,  etc.,  Co.,  13  his  subscription  in  full,  though  he  had 

Wis.  57.     See  Stillman  v.  Dougherty,  paid  all  the  regular  calls  made  upon 

44   Md.    380;    Chandler  v.  Keith,  42  him.     It  was   held  that   the   receiver 

Iowa,  99 ;    Pentz  v.  Hawley,  i  Barb,  could  not  maintain  the  suit,  but  that 

Ch.   122;   Van  Cott  v.  Van  Brunt,  2  when  the  creditor  who  filed   the  bill 

Abb.  Pr.   N.  C.  283.     The   following  against  the  corporation  found  that  the 

case  turned  principally  upon  the  con-  corporate  property  was  not  sufficient 

struction  of  the  statute  of  New  York  to    pay    the    debts,    he  should    have 

entitled  "  Of  proceedings  against  cor-  amended  his  bill  and  made  the  delin- 

porations  in  equity."    A  creditor  of  a  quent  stockholders  parties.    Mann  v. 

corporation  who  had  obtained  a  judg-  Pentz,  3  Comst.  41  J. 
VOL.  II. — 45 
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be  a  call  or  assessment,  or  something  equivalent  to  it,  in 
order  to  render  the  defendant  liable.^  Notwithstanding  the 
dissolution  of  a  corporation  by  a  forfeiture  of  its  franchises, 
the  obligation  of  its  contracts  survives,  and,  upon  the  ap- 
pointment of  a  receiver,  the  duty  devolves  upon  him  to 
call  in  the  unpaid  subscriptions  to  satisfy  the  outstanding 
debts.  In  such  case,  suits  should  be  prosecuted  in  the 
name  of  the  receiver,  unless  a  sufficient  reason  is  given  why 
he  ought  not  to  do  so.^  An  action  may  be  maintained  by 
the  receiver  of  an  insolvent  bank  against  the  directors  for 
neglect  of  their  official  duties.  If  he  refuses  to  bring  an 
action,  or  is  himself  involved,  a  person  aggrieved  may  sue.^ 
A  suit  may  be  brought  by  a  receiver  to  set  aside  a  mort- 
gage given  by  a  corporation  on  the  ground  that  it  is  illegal 
and  void.*  A  receiver  who  is  duly  appointed  may  ordinarily 
sue  in  another  State.  This  power,  in  the  absence  of  special 
statute  regulations,  arises,  when  it  exists,  from  comity,  and 
it  is  in  general  subordinate  to  the  right  of  local  creditors  as 
respects  property  within  the  jurisdiction  where  such  suit  is 
brought.^     In  New  York,  the  rule  is  well  settled  that  re- 


'  Chandler  v.  Siddle,  3  Dillon,  477.  the  suit  is  brought  by  the  direction  of 

'  Hightower  v.  Thornton,  8  Ga.  486.  the  receiver.     Bank  of  Niagara  v.  John- 

In   Louisiana,  when   a  liquidator  has  son,  8  Wend.  645. 

been  appointed   by  the   legislature  to  ''Vail  v.  Hamilton,  20  Hun,  355. 

liquidate  the  affairs  of  an  insolvent  cor-  ^  Chandler    v.   Siddle,  supra.      See 

poration,  he  may  be  ordered  to  collect  Booth  v.  Clark,  17  How.  322 ;  Holmes 

by  suit  or  otherwise,  as   speedily  as  v.  Sherwood,  3  McCrary,  405 ;  Wis- 

possible,  for  the  benefit  of  the  creditors,  well  v.  Starr,  50  Me.  381.     It  was  said, 

all  of  the  assets  he  represents,  includ-  however,  by  the  court  in  a  recent  case 

ing    the    subscriptions   of   the  share-  in   Maryland,   that  the  generally  ac- 

holders.     New  Orleans  Gas  Light  Co.  cepted  doctrine  in  this  country  is  that 

V.  Haynes,  7  La.  Ann.  114.  "the  functions  and   powers  of  a  re- 

=  Ackerman  v.  Halsey,  37  N.  J.  Eq.  ceiver  for  the  purpose  of  litigation  are 

366.    See  Van  Cott  v.  Van  Brunt,  su-  limited  to  the  courts  of  the  State  within 

pra.     An  action  against  one  of  the  di-  which  he  is  appointed,  and  the  princi- 

rectors  of  a  corporation  for  a  statutory  pies  of  comity  between  nations   and 

penalty  alleged  to  have  been  incurred  States    which    recognize   the  judicial 

by  him,  is  properly  brought  by  the  re-  decisions  of  one  tribunal  as  conclusive 

ceiver  in  the  name  of  the  corporation,  in  another,  do  not  apply  in  such  a  case 

it  being  averred  in  the  declaration  that  and  will  not  warrant  a    receiver  in 
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ceivers  of  foreign  corporations  may  sue  to  recover  property 
situated  in  that  State,  subject,  however,  to  the  qualification 
that  the  foreign  law  will  not  be  recognized  to  the  extent  of 
divesting  titles  of  citizens  of  New  York  fairly  acquired.^  A 
railroad  company  of  Kentucky  was  a  defaulting  mortgagor, 
and,  in  a  foreclosure  suit  against  it,  a  receiver  was  appointed. 
Previous  to  the  appointment  of  the  receiver  an  unsecured 
creditor  of  the  company,  a  citizen  of  Kentucky,  commenced 
an  action  in  the  courts  of  Ohio  against  the  company  as  a 
foreign  corporation,  and  levied  on  certain  cars  of  the  com- 
pany temporarily  in  Ohio  which  were  covered  by  its  mort- 
gages. The  receiver  brought  a  suit  to  enjoin  the  attach- 
ing creditor  from  detaining  or  holding  the  cars.  It  was 
held  that  the  conditions  of  the  mortgages  having  been 
broken,  the  right  to  the  possession  of  the  property  vested 
by  the  laws  of  Kentucky  in  the  trustees  named  in  the  mort- 
gages, and  when  the  receiver  was  appointed  the  right  of 
property  passed  to  him  for  the  benefit  of  the  incumbrancers 
on  whose  motion  he  was  appointed,  and  therefore  as  be- 
tween them  and  the  owner  or -the  unsecured  creditors  the 
possession  was  that  of  the  incumbrancers ;  that  without  the 
authority  of  the  court  no  one,  not  even  the  trustees  under 
the  mortgages,  could  by  execution  or  otherwise  interfere 
with  the  receiver's  possession  ;  that  had  it  appeared  that  an 
interest  in  the  property  was  acquired  by  the  seizure,  and 
that  the  attaching  creditor  was  a  citizen  of  Ohio,  the  prin- 
ciple that  the  Ohio  courts  would  protect  its  own  citizens 
would  have  applied ;  but  that,  treating  the  mortgage  as 
valid,  no  such  interest  existed  or  could  be  acquired  by  the 
levy  of  the  attachment,  the  property  being  insufficient  to 
pay  the  debts  secured  by  the  mortgages.* 

It  is  incumbent  on  the  receiver  to  show  clearly  a  legal 

bringing  an  action  in  a  foreign  juris-  '  Barclay  v.  Quicksilver  Mining  Co., 
diction."  Miller,  J.,  in  Lycoming  Eire    6  Lansing,  25. 

Ins,  Co.  V,  Langley,  62  Md.  196.  '  Merchants'  Bank  v.    McLeod,   38 

Ohio  St.  174. 


7o8  APPOINTMENT  OF  RECEIVER.  §37'^ 

right  to  institute  and  carry  on  the  suit.  It  is  not  sufficient 
for  him  to  aver  in  the  declaration  that  he  was  duly  ap- 
pointed. The  time,  and  place,  and  every  traversable  fact, 
should  be  stated.^  A  receiver  cannot  maintain  a  suit  under 
circumstances  in  which  the  corporation  could'  not  have 
maintained  the  same  suit.^  So  any  defense  which  might 
have  been  made  by  the  defendant  against  the  corporation 
may  be  made  by  him  against  the  receiver.* 

§  371.  Set-off  against  receiver. — The  right  of  set-off  is  the 
same  against  the  receiver  that  it  would  have  been  against 
the  corporation.*  At  the  time  of  the  appointment  of  a  re- 
ceiver of  a  bank,  J.  had  to  his  credit  on  deposit  $924.  The 
bank  held  a  note  of  J.,  discounted  by  it,  for  $391.43,  which 
fell  due  three  days  after  the  receiver  was  appointed.  It  was 
held  that  this  was  a  case  of  mutual  credits,  and  that  the  re- 
ceiver should  make  an  application  of  a  sufficient  amount  of 
the  first-mentioned  sum  to  J.'s  credit  in  payment  and  satis- 
faction of  the  note.^  When  an  injunction  against  a  bank  is 
continued  from  time  to  time  and  ultimately  made  perpetual, 
it  has  the  effect  of  sequestrating  and  setting  apart  to  the  re- 
ceiver the  assets  of  the  bank  as  they  stood  at  the  time  of  the 
first  granting  of  the  injunction.  If  a  debtor  of  the  bank 
has  at  that  time  bills  of  the  bank,  he  can  have  them  set  off 
against  his  indebtedness ;  but  not  so  with  bills  or  other 
evidences  of  indebtedness  which  he  has  acquired  since.^ 
Where  a  debt  is  due  a  bank  from  a  firm,  or  from  several 
persons  jointly,  and  a  credit  belongs  to  one  of  the  individu- 
als, it  cannot  be  said  in  any  just  sense  that  these  are  mutual 
debts  or  credits  ;  nor  will  an  assignment  of  a  demand  by  a 
creditor  of  the  bank  so  vest  the  title  to  such  demand  in  the 


■Gillet  V.   Fairchild,  4   Denio,   80;  ceivers  v.  Paterson  Gas  Light  Co.,  3 

Chandler  v.  Brown,  77  111.  333.  Zab.  N.  J.  283. 

2  Savage    v.    Madbury,    19    N.    Y.        'Jones  v.  Robinson,  26  Barb.  310. 
33.  '  Colt  V.  Brown,  1 2  Gray,  233 ;  Clarke 

"  Moise  V.  Chapman,  24  Ga.  249.  v.  Hawkins,  5  R.  I.  219.    See  Cook  v. 

*  Berry  v.  Brett,  6  Bosw.  627;  Re-  Cole,  55  Iowa,  70. 
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assignee  that  he  can  set  it  off  against  his  indebtedness  to  the 
bank  ;  the  rights  of  the  receiver  and  creditors  becoming  fixed 
at  the  time  of  the  receiver's  appointment.^ 

§  372.  Liability  of  receiver  for  contempt. — A  receiver  may 
be  adjudged  guilty  of  contempt  for  refusing  or  neglecting 
to  obey  an  order  of  the  court  requiring  him  to  pay  out  of 
the  property  or  proceeds  he  holds  as  receiver  a  specified 
sum.*  When  a  railroad  company  is  under  restraint  by  the 
order  of  a  State  court  of  competent  jurisdiction  at  the  time 
receivers  are  appointed,  the  injunction  is  as  binding  on  them 
as  it  would  have  been  on  the  corporation,  notwithstanding 
they  may  have  been  appointed  by  a  United  States  court, 
and  if  they  disregard  the  injunction  they  will  be  liable  to 
punishment  for  contempt.^ 

§  373.  Suits  against  receiver. — When  a  corporation  passes 
into  the  hands  of  a  receiver  it  is  taken  by  him  subject  to  all 
of  the  debts  and  liabilities  existing  against  it  at  the  time  of 
his  appointment,  whether  arising  from  contract  or  tort. 
Hence  an  action  may  be  maintained  against  him  for  a 
trespass  committed  before  he  took  charge  of  the  corporate 
effects,  and  if  judgment  is  rendered  against  him  in  his 
capacity  of  receiver,  it  is  leviable  out  of  the  assets  of  the 
corporation  in  his  hands.*  A  receiver  may  be  held  person- 
ally liable  to  persons  sustaining  loss  or  injury  by  or  through 
his  own  neglect  or  misconduct  ;^  but  not  for  the  neglect  or 
misconduct  of  those  employed  by  him  in  the  discharge  of 
his  official  duties.  In  the  latter  case,  the  action  must  be 
brought  against  him  as  receiver,  and  the  judgment,  if  in 
favor  of  the  plaintiff,  be  made  payable  out  of  the  corporate 
funds.^     The  receiver  of  a  railroad  company  is  not  person- 

>  Matter  of  Van  Allen,  37  Barb.  225.  *  Combs  v.  Smith,  78  Mo.  32. 

See  Sawyer  v.  Hoag,  17  Wall.  6lo.  *  Turner  v.  Indianapolis,  etc.,  R.R. 

^  Clark  V.   Binninger,   1 1    Jones    &  Co.,  8  Biss.  527. 

Spencer  (45  N.  Y.  Superior  Ct.)  126,  '  Camp  v.  Barney,  4  Hun,  373  ;  Davis 

344.  V.  Duncan,  19  Fed.  Rep.  477.   When  a 

2  Safford  v.  People,  85  111.  558.  receiver  appointed  in  a  foreclosure  suit 
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ally  liable  in  damages  for  injuries  incurred  by  an  employ^ 
through  the  negligence  of  the  employer  in  supplying  inade- 
quate tools  and  machinery,  even  though  the  injury  was  re- 
ceived on  a  line  of  railroad  in  another  State  which  the 
receiver  was  operating  under  a  lease.  His  acts  are  the  acts 
of  the  corporations  he  represents,  and,  as  they  receive  the 
benefit,  upon  them  must  rest  the  responsibility  in  the 
absence  of  any  personal  negligence  on  the  part  of  the  re- 
ceiver.^ But  if  a  railroad  is  in  the  hands  of  a  receiver, 
the  company  is  not  liable  for  accidents  resulting  from  the 


has  been  discharged  and  the  property 
by  order  of  the  court  turned  over  to  the 
purchaser,  unsatisfied  claims  against 
the  receiver  for  torts  committed  by  his 
subordinates,  or  on  contracts  made  by 
him  in  his  official  capacity,  are  to  be 
prosecuted  and  satisfied,  if  at  all,  by 
actions  in  the  nature  of  proceedings  in 
rent  rather  than  in  personam.  An  order 
granting  leave  to  sue  the  receiver  under 
such  circumstances  is  error.  Farmers' 
Loan,  etc.,  Co.  v.  Central  R.R.  Co.,  2 
McCrary,  181.  In  an  action  against 
the  defendant  personally  to  recover 
damages  for  the  alleged  negligent  kill- 
ing of  the  plaintiff's  testator  on  a  rail- 
road of  which  the  defendant  had  been 
appointed  special  receiver,  the  court 
said :  "  The  defendant  was  not  indi- 
vidually the  owner  or  possessed  of  the 
property  of  the  road  or  of  its  earnings. 
The  property  was  in  the  court  for  man- 
agement and  administration.  The  de- 
fendant was  an  officer  of  the  court,  obey- 
ing its  orders  and  carrying  out  its  direc- 
tions, and  there  is  no  principle  upon 
which  a  receiver  or  other  officer  of  a 
court,  merely  obeying  the  orders  of  the 
court,  having  no  interest  in  the  prosecu- 
tion of  the  work,  and  deriving  no  profits 
from  it,  should  be  held  answerable  ex- 
cept for  his  own  acts  and  neglects." 
Cardot  v.  Barney,  63  N.  Y.  281,  dis- 
tinguishing Blufflenthal  v.  Brainard,  38 


Vt.  402,  and  Paige  v.  Smith,  99  Mass. 

395- 

'  Kain  v.  Smith,  11  Hun,  552, 
Learned,  J.,  dissenting.  Receivers 
cannot  be  held  responsible  for  the  cove- 
nants of  the  corporation  over  whose 
property  they  have  been  appointed  to 
act  by  merely  accepting  the  trust  and 
receiving  the  assets,  but  become  so 
solely  by  reason  of  their  own  acts.  An 
insurance  company  took  possession  of 
certain  premises  leased  to  it  by  A.  It 
afterward  sublet  the  premises  to  B., 
and,  as  part  of  the  transaction,  took 
possession  of  other  premises  under  a 
lease  from  B.  Upon  these  leases  to  the 
company,  payments  became  due  on  the 
first  days  of  January  and  April,  1873. 
The  company  having  passed  into  the 
hands  of  receivers  in  December,  1872, 
a  proposition  was  made  to  them  by  B. 
in  writing  to  take  $1,250  on  January 
1st,  and  a  dividend  as  the  rent  due 
April  1st.  The  receivers  accordingly 
paid  B.  on  January  ist  the  foregoing 
sum  by  a  check,  which  B.  indorsed  to 
A.  It  was  held  that  this  was  not  an 
election  of  the  receivers  to  be  held  on 
the  covenants  of  the  lease  from  A.,  and 
that  they  were  not  liable  for  them,  but 
that  it  was  an  election  to  accept  the 
proposition  of  B.  for  a  settlement.  Coiti. 
V.  Franklin  Ins.  Co.,  115  Mass.  278. 
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negligence  of  employes  who  are  under  the  control  of 
the  receiver.^  When  the  court  of  a  State  has  a  railroad 
or  other  property  in  its  possession  for  administration  as 
trust  assets,  and  has  appointed  a  receiver  to  aid  it  in 
the  performance  of  its  duty  by  carrying  on  the  business 
to  which  the  property  is  adapted  until  such  time  as  it 
can  be  sold  with  due  regard  to  the  rights  of  all  persons 
interested  therein,  a  court  of  another  State  has  no' jurisdic- 
tion, without  leave  of  the  court  by  which  the  receiver  was 
appointed,  to  entertain  a  suit  against  hira  for  a  cause  of 
action  arising  in  the  State  in  which  he  was  appointed,  and 
in  which  the  property  in  his  possession  is  situated,  based 
on  his  negligence  or  that  of  his  servants  in  the  discharge 
of  their  duty  in  respect  to  such  property.*  The  mere  fact 
that  persons  were  acting  as  receivers  under  the  appointment 
of  a  court  of  equity,  will  not  be  recognized  as  a  defense  to 
an  action  at  law  for  the  breach  of  an  obligation  or  duty  as 
common  carriers  which  was  fairly  and  voluntarily  assumed 
by  them.*  The  proper  mode  of  restraining  a  receiver  when 
engaged  in  the  discharge  of  his  official  trust,  is  by  an  ap- 
plication to  the  court  for  instructions,  and  not  by  mak- 
ing him  a  party  to  an  action  and  obtaining  an  injunction 
against  him.* 

§  374.  Counsel  fees. — As  a  general  rule,  the  receiver  is  not 
allowed  to  employ  the  solicitors  of  either  of  the  parties  in 
the  suit  to  assist  him  in  the  discharge  of  his  duties;^  nor 
to  deduct  from  the  fund  in  his  hands  a  counsel  fee  in  a 
suit  against  him,  if  he  is  unsuccessful  in  his  defense,  nor  a 


'  Ohio  &  Miss.  R.R.  Co.  v.  Davis,  23  Matter  of  Long  Branch,   etc.,   R.R. 

Ind.    553;   Turner   v.   Hannibal,   etc.,  Co.,  24  N.  J.  Eq.  398  ;  Paige  v.  Smith, 

R.R.  Co.,  74  Mo.  602.    A  receiver  is  not  99  Mass.  395  ;  Meyer  v.  Johnston,   53 

liable  for  loss  occasioned  by  his  coun-  Ala.  237  ;  Cowdrey  v.  Galveston,  etc., 

sel's  abscomding.    Powers  v.  Lough-  R.R.  Co.,  93  U.  S.  352. 

ridge,  38  N.  J.  Eq.  396.  *  Van  Rensselaer  v.  Emery,  9  How. 

'  Barton  v.  Barbour,  104  U.  S..  126,  Pr.  135. 

'  Blumenthal   v.    Brainerd,   38    Vt.  '  Ryckman  v.  Perkins,  5  Paige  Ch. 

402;   Newell  V.   Smith,  49  Id.   255;  543. 
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counsel  fee  in  an  appeal  from  the  original  suit  when  he  is 
unsuccessful  in  such  appeal.^  The  court  has  power  to 
order  counsel  fees  for  services  rendered  in  representative 
suits  and  proceedings  to  be  paid  by  the  receiver  out  of  the 
trust  funds  in  his  hands.^  Where  a  decree  of  court  ap- 
pointing a  receiver  of  a  railroad  company  stated,  among 
other  things,  that  he  was  to  pay  all  claims  existing  on  the 
pay-roll  for  services  rendered,  and  for  labor  and  supplies 
subsequent  to  a  given  time,  it  was  held  that  services  ren- 
dered by  counsel  might  in  some  cases  be  said  to  come  within 
the  meaning  of  the  term  labor,  and  the  court  required 
counsel  to  specify  the  character  of  their  services,  in  order 
that  the  receiver  might  distinctly  understand  and  apply  the 
principle  to  the  various  services  performed  by  them.^ 

§375.  Care  of  funds.— Funds  which  a  person  holds  as  re- 
ceiver should  be  kept  separate  from  his  private  funds.  If 
mingled  with  his  own,  he  may  be  charged  with  them  as  a 
borrower.  By  depositing  the  funds  of  the  estate  in  a  bank 
with  his  own,  to  his  individual  credit,  he  becomes  a  debtor 
of  the  estate,  and  if  any  loss  ensue,  he  will  be  liable  to 
make  the  loss  good.*  A  receiver  should  not  invest  funds 
in  his  hands  without  the  direction  or  consent  of  the  court. 
A  statute  which  only  authorizes  him  to  collect  and  pay, 
confers  upon  him  no  power  to  invest.  In  the  absence  of 
any  directions  from  the  court,  it  is  his  duty  simply  to  keep 
and  protect  the  trust  fund,  and  hold  it  ready  for  distribu- 
tion.^ When  it  is  necessary  for  him  to  employ  an  attorney 
in  collecting  a  claim,  and  the  attorney  dies  after  having 


'  Utica  Ins.  Co.  v.   Lynch,  2  Barb.  «  Matter  of  Stafford,  1 1  Barb.  353. 

Ch.  573.  =  Atty.  Genl.  v.  North  Am.  Life  Ins. 

« Atty.  Genl.  v.  Continental  Life  Ins.  Co.,  89  N.  Y.    94.     See   Lansing  v. 

Co.,  62  How.  Pr.  130.     See  Hubbard  Lansing,  45  Barb.  182;   i  Abb.  Pr.  N. 

V.  Camperdown  Mills,  i   Southeastern  S.  280 ;    Devendorf  v.  Dickenson,  21 

Reporter,  5.  How.  Pr.  275  ;    Iddings   v.   Bruen,  4 

*  Baylies  v.  Lafayette,  etc.,  R.R.  Co.,  Sandf.  Ch.  417. 
9  Bissell,  90. 
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appropriated  to  his  own  use  a  portion  of  the  money  col- 
lected, the  receiver  will  not  be  held  responsible,  if  the  at- 
torney whom  he  selected  was  in  good  standing,  and  there 
is  nothing  in  the  case  to  show  any  want  of  good  faith  or 
diligence  on  the  part  of  the  receiver.^ 

§  376.  Disbursements  by  receiver. — While  a  receiver  is  en- 
titled to  sufficient  clerical  help  for  the  proper  discharge  of 
his  duties,  such  expenditures  will  only  be  sanctioned  as  are 
just  and  reasonable,  and  the  court  will  pass  upon  each 
item.  The  cost  of  a  daily  newspaper  for  the  office  of  a 
receiver  of  an  insolvent  bank  was  not  allowed.^  The  re- 
ceiver of  an  insolvent  insurance  company  continued  to 
occupy  the  offices  of  the  company  six  months  after  his 
appointment.  It  was  held  that  he  should  pay  the  rent  of 
the  premises  during  the  time  he  was  in  possession  of  them 
out  of  the  funds  of  the  estate.'^  A  railroad  was  operated 
under  a  lease  of  another  railroad  in  connection  with  its 
own  line.  Pending  a  foreclosure  suit  against  the  company, 
a  receiver  was  appointed,  who  was  instructed  to  adopt  and 
confirm  such  leases  as,  in  the  exercise  of  a  sound  discre- 
tion, he  should  find  advantageous  to  all  of  the  parties. 
Having  entered  upon  and  used  the  leased  railroad,  he  was 
held  to  have  manifested  his  election  to  continue  the  lease, 
and  to  have  thereby  incurred  liability  for  the  payment  of 
the  rent  for  such  time  as  he  occupied  the  property  de- 
mised. In  such  case,  the  source  whence  the  funds  in  the 
hands  of  the  receiver  were  derived  would  seem  to  be  im- 
material, or  whether  the  particular  portion  of   the  road 


'  Matter  of  Union  Bank  of   Jersey  below  having  referred  the  matter,  the 

City,  37  N.  J.  Eq.  420.  appellate    court    remarked    that    the 

^  Ibid.     A  receiver  will  not  be  per-  practice  in  the  settlement  of  insolvent 

mitted  to  pay  large  sums  to  counsel  companies     of    referring    all    claims, 

without  explanation.    In  re  Com.  Fire  whether  disputed  or  not,  was  unfair  to 

Ins.  Co.,  32  Hun,  78.  the  claimants,  and  made  an  improper 

"  People  V.  Universal  Life  Ins.  Co.,  expense  for  the  estate. 
30  Hun,  142.    In  this  case,  the  court 
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covered  by  mortgages  contributed  more  largely  to  the  fund 
than  other  portions  not  subject  to  the  liens.  The  receipts, 
from  whatever  source  derived,  were  to  form  one  common 
fund  applicable  in  the  first  instance  to  the  discharge  of  the 
obligations  which  the  receiver  was  authorized  to  incur.^ 
The  funds  in  the  hands  of  a  receiver  of  a  railroad  company 
appointed  in  a  suit  to  foreclose  a  mortgage  given  by  the 
company  must  be  applied  to  the  satisfaction  of  the  lien  of 
the  mortgage  creditors,  and  not  to  the  payment  of  the  debts 
due  to  the  general  creditors,  subject,  however,  to  this  modi- 
fication :  that  the  net  earnings  while  the  road  is  in  his  hands 
may  be  applied  to  the  payment  of  claims  having  superior 
equities  to  that  of  the  bondholders — such  as  outstanding 
debts  for  labor,  supplies,  equipments,  or  permanent  im- 
provements of  the  mortgaged  property,  which  may,  under 
the  circumstances  of  the  particular  case,  appear  to  be  rea- 
sonable. The  court  in  the  exercise  of  its  discretion  may 
impose  terms  in  reference  to  the  payment  of  certain  claims. 
If  no  such  order  is  made  when  the  receiver  is  appointed,  it 
may  be  done  at  any  time  during  the  progress  of  the  cause, 
if  required  for  the  due  administration  of  justice  and  the  en- 
forcement of  the  equities  of  the  respective  parties.  When 
earnings  of  a  railroad  which  ought  in  equity  to  have  been 
used  to  pay  current  debts,  have  been  applied  by  the  com- 
pany to  the  payment  of  interest  due  mortgage  creditors,  it 
is  competent  for  the  court  to  restore  what  has  been  thus 
improperly  diverted,  and  to  direct  current  debts  to  be  paid 
out  of  the  income  in  the  receiver's  hands  before  anything 
derived  from  that  source  goes  to  the  mortgage  creditors. 
The  doctrine  of  the  restoration  of  the  fund  does  not  rest 
upon  the  ground  of  a  supposed  lien  of  the  supply  or  labor 
creditor  upon  the  earnings  of  the  road,  but  upon  the  idea 
that  the  officers  of  the  company  are  in  a  sense  trustees  of 
the  earnings  for  the  benefit  of  the  different  claimants,  and 


'  Woodrufif  V.  Erie  R.R.  Co.,  93  N.  Y.  609. 
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that  if  they  give  to  one  class  of  creditors  that  which  prop- 
erly belongs  to  another,  the  court  may,  upon  an  adjustment 
of  accounts,  so  employ  the  income  in  its  hands  as  to  restore 
the  parties  to  their  original  rights.^ 

In  the  seventh  United  States  Judicial  Circuit,  the  court 
has  adopted  the  practice  of  requiring  the  receiver  of  a  rail- 
road, pending  the  foreclosure  of  mortgages,  to  pay  certain 
claims  for  materials  and  supplies  furnished  and  labor  per- 
formed, not  only  when  they  accrued  after  the  property 
came  into  his  hands,  but  in  some  cases  when  they  pre- 
viously accrued.  It  is  ordered  in  the  exercise  of  the  equit- 
able discretion  of  the  court  in  dealing  with  property  which 
is  of  such  a  peculiar  character ;  a  railroad  being  a  matter  of 
public  interest  and  concern.  As  to  what  shall  be  included 
in  the  claims  to  be  paid,  the  practice  has  been  to  allow  all 
which  can  be  fairly  regarded  as  a  part  of  the  operating  ex- 
penses of  the  road,  whether  labor  or  supplies.  As  to  the 
time  within  which  such  claims  shall  be  allowed,  the  court 
has  adopted  by  analogy  the  rule  of  the  statute  of  the  State 
in  which  the  railroad  is  located  in  relation  to  liens  on  rail- 
roads for  such  claims.^  With  respect  to  claims  against  a 
receiver  who  was  operating  the  railroad  pending  foreclos- 
ure, for  loss  and  damages  to  property  along  the  line  of  the 
road  by  fire  alleged  to  have  been  set  by  sparks  escaping 
from  defective  locomotives,  it  was  held  that  where  the  fire 
occurred  before  the  receiver  was  appointed  the  claim  would 
not  be  allowed,  it  not  being  in  any  proper  sense  part  of  the 
operating  expenses  of  the  road.^ 

Statutory  receivers  are  to  some  extent  at  least  public 
agents  of  the  State,  and  it  is  not  bound  by  their  acts  which 
are  not  within  the  scope  of  their  authority.     When  the 


1  Addison    v.   Lewis,    75  Va.   701 ;        '  Turner  v.   Indianapolis,  etc.,  R.R. 
Miltenberger  v.  Logansport  R.R.  Co.,     Co.,  8  Biss.  315. 
106  U.  S.  286.    See  Carolina  Bank,  ex        "  Hile's  Case,  9  Biss.  49. 
parte,  18  S.  C.  289  ;  Williams,  i?jr/ar/i?, 
lb.  299. 
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Statute  authorizes  them  to  run  the  roads  and  pay  the  inci- 
dental expenses  out  of  the  earnings,  all  other  modes  of  pay- 
ment are  thereby  excluded,  and  they  have  no  power  to  cre- 
ate debts  and  charge  them  on  the  road  by  a  lien  superior 
to  that  of  a  prior  mortgage  creditor.  The  parties  from 
whom  the  receiver  obtains  his  supplies  will  be  presumed 
to  be  acquainted  with  the  law,  and  to  conti^act  with  him, 
knowing  that  the  earnings  of  the  road  are  their  only  means 
of  payment,  so  that  they  are  held  to  assume  the  risk  of 
the  adequacy  and  continuance  of  the  earnings.^ 

A  receiver  of  a  railroad  company  has  no  authority  with- 
out the  sanction  of  the  court  to  make  a  contract  which  will 
bind  the  trust.  While  his  duties  and  the  discretion  with 
which  he  is  invested  are  different  from  those  of  a  passive 
receiver  appointed  merely  to  collect  and  hold  money  due 
on  prior  transactions  or  rents  accruing  from  houses  and 
lands,  all  outlays  made  by  him  must  either  be  authorized 
in  advance  or  subsequently  ratified  by  the  court,  and  what- 
ever is  not  so  authorized  or  ratified,  cannot  be  charged 
against  the  trust.*  It  is  no  part  of  a  receiver's  duty  to  in- 
terfere with  the  construction  of  a  parallel  line  of  railroad 
or  to  attempt  to  defeat  any  contemplated  aid  for  such  an 
enterprise  by  appropriating  funds  of  which  he  has  charge 
for  that  purpose.  He  is  not  authorized  without  the  pre- 
vious direction  of  the  court  to  incur  any  expenses  on  ac- 
count of  property  in  his  hands  beyond  what  is  absolutely 
essential  to  its  preservation  and  use  as  contemplated  by  his 
appointment.^  He  cannot  bring  an  action  of  ejectment 
without  leave  of  court,*  nor  lay  out  money  in  repairs  at 
pleasure.  If  he  does  the  latter,  before  an  allowance  will 
be  granted  him,  it  will  be  referred  to  ascertain  if  the  repairs 
are  reasonable.     It  is  his  duty  to  keep  regular  accounts, 

'  State  V.  Edgefield,  etc.,  R.R.  Co.,  >  Cowdrey  v.  Galveston,  etc.,  R.R. 

6  Lea  Tenn.  353.  Co.,  93  U.  b.  352. 

«  Lehigh  Coal,  etc.,  Co.  v.  Cent.  R.R.  *  Matter  of  Merritt,  16  Wend.  405  ; 

Co.  of  N.  J.,  35  N.  J.  Eq.  426.  5  Paige  Ch.  125. 
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item  by  item,  of  expenses  and  of  the  receipts  arising  from 
all  sources  from  which  money  may  have  come  into  his  pos- 
session/ 

§  377.  Investigation  of  receiver's  accounts.  —  The  bond- 
holders, stockholders,  and  creditors  of  a  railroad  company 
are  entitled  to  an  inspection  of  the  books,  papers,  and  ac- 
counts relating  to  the  receivership  for  reasonable  cause. 
The  receiver  should,  however,  neither  be  harassed  by  such 
applications,  nor  be  subjected  to  purely  inquisitive  or  "  fish- 
ing" expeditions.  When  a  charge  is  made  against  him,  or 
there  is  reasonable  ground  shown  for  interference,  the  court 
should  not  hesitate  to  direct  that  an  inspection  be  allowed. 
This  refers  to  the  books,  accounts,  and  contracts  of  the  re- 
ceiver as  contradistinguished  from  those  of  the  corporation 
prior  to  his  appointment.^ 

§  378.  Compensation  of  receiver. — However  praiseworthy 
a  receiver's  conduct  may  have  been,  and  however  beneficial 
to  the  corporation,  if  he  has  done  no  more  than  the  duty 
required  of  him,  he  will  not  be  allowed  extra  compensation. 
But  when  it  is  clear  that  he  has  rendered  service  not  con- 
templated in  the  original  order  of  appointment,  such  as  dis- 
charging the  duties  of  another  official,  thus  saving  the  pay- 
ment of  a  salary  or  the  services  of  an  attorney,  reasonable 
extra  compensation  will  be  granted  him.  The  fact  that  he 
has  furnished  the  corporation  with  supplies  does  not  render 
such  a  transaction  fraudulent  per  se,  it  not  being  presumed 
in  the  absence  of  proof  that  he  knowingly  and  corruptly 
charged  more  for  such  supplies  than  they  were  worth,  es- 
pecially if  it  appears  that  he  had  nothing  to  do  with  fixing 
the  price.^  A  receiver  of  a  firm  was  appointed  in  conse- 
quence of  a  disagreement  in  the  management  of  its  affairs. 
The  New  York  Code  provided  that  a  receiver  might  be 


■  Hooper  v.  Winston,  24  III.  353.  '  Farmers'  Loan,  etc.,  Co.  v.  Central 

'  Fowler,  ex  parte,  9  Abb.  N.  C.  268.    R.R.  Co.,  2  McCrary,  318. 
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allowed  such  commissions  as  should  be  fixed  by  the  court, 
not  exceeding  five  per  cent,  upon  the  amount  received  and 
disbursed  hy  him.  Although  he  had  a  right  to  take  pos- 
session of  and  control  the  whole  property,  he  failed  to  do 
so,  and  allowed  the  business  to  proceed  the  same  it  had  pre- 
viously done,  and  as  was  for  the  interest  of  all  of  the  par- 
ties. It  was  held  that  under  these  circumstances  it  could 
not  be  claimed  that  he  received  or  disbursed  any  of  the 
funds  either  in  fact  or  constructively.^  If  the  receiver  was 
indebted  to  the  corporation  when  he  was  appointed,  such 
indebtedness  will  be  deducted  from  his  compensation.* 

In  New  York,  although  by  statute  the  superintendent  of 
insurance  is  to  fix  the  compensation  of  the  receiver  of  an 
insurance  company,  the  receiver  is  nevertheless  under  the 
control  of  the  court,  and  when,  at  the  termination  of  his 
services,  he  presents  his  account,  his  compensation  is  to  be 
determined  by  the  court,  unless  some  statute  has  fixed  it 
or  bestowed  the  authority  elsewhere.  The  jurisdiction  of 
the  superintendent  and  the  regularity  of  its  exercise  are 
both  before  the  court.  An  order  of  the  superintendent 
fixing  the  compensation  before  the  services  of  the  receiver 
have  approached  completion,  and  before  commissions  are 
earned,  is  premature,  and  if  made  before  any  one  interested 
in  the  disposition  of  the  assets  has  notice  or  an  opportunity 
of  being  heard,  it  will  not  be  permitted  to  stand.  In  the 
computation  of  commissions,  the  special  fund  deposited 
with  the  superintendent  as  security  for  registered  policies 
and  annuity  bonds  is  treated  as  assets  in  the  hands  of  the 
receiver,  the  statute  providing  that  these  securities  are  to 
be  sold  and  converted  into  money  and  the  proceeds  paid 
over  to  the  receiver.  It  is  proper  to  deduct  from  the  total 
of  assets  amounts  paid  as  taxes  upon  lands  sold  on  the  fore- 
closure of  mortgages,'' 

>  In  re  VJa\e.-a  Tape  Skirt  Co.,  85        «  Atty.  Geill.  v.  North  Am.  Life  Ins. 
N.  Y.  506.  Co.,  89  N.  Y.  94. 

»  Matter  of  Union  Bank  of  Jersey 
City,  37  N.  J.  Eq.  420. 
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§  379.  Definition  and  object. — A  writ  of  quo  warranto  is 
a  demand  made  by  the  sovereign  upon  an  individual  to 
show  by  what  right  he  exercises  a  franchise  appertaining 
to  the  former,  which,  according  to  the  constitution  and 
laws  of  the  land,  he  cannot  legally  exercise  except  by  virtue 
of  a  grant  or  authority  from  the  sovereign.  Unless  the  de- 
fendant in  his  answer  disclaims  all  right  to  the  franchise 
in  question,  and  denies  that  he  has  assumed  its  exercise, 
he  must  show  such  facts  as,  if  true,  completely  invest  him 
with  the  legal  title  to  it ;  otherwise,  the  law  considers  him 
a  usurper,  and  denounces  judgment  against  him.^  The 
king  being,  by  the  feudal  law,  the  head  and  representative 
of  the  community,  was  considered  not  only  as  the  ultimate 
proprietor  of  all  the  land  in  the  kingdom,  but  the  fountain 


1  State  V.  Harris,  3  Ark.  570.  Black- 
stone  says :  "  A  writ  of  quo  warranto 
is  in  the  nature  of  a  writ  of  right,  for 
the  king,  against  him  who  claims  or 
usurps  any  office,  franchise,  or  liberty, 
to  inquire  by  what  authority  he  sup- 
ports his  claim,  in  order  to  determine 
the  right.    It  lies  also  in  case  of  non- 


user  or  long  neglect  of  a  franchise,  or 
misuser  or  abuse  of  it ;  being  a  writ 
commanding  the  defendant  to  show  by 
what  warrant  he  exercises  such  a  fran- 
chise, having  never  had  any  grant  of 
it,  or  having  forfeited  it  by  neglect  or 
abuse."    3  Blk.  Com.  262. 
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from  whence  all  public  franchises  were  derived.  When, 
therefore,  any  such  franchise  was  exercised  without  legal  au- 
thority, it  was  regarded  as  an  usurpation  on  the  king's  pre- 
rogative ;  and  if  a  franchise  had  been  legally  granted,-  but 
was  exercised  in  a  manner  inconsistent  with  the  express  or 
implied  condition  of  the  grant,  the  latter  was  considered  as 
forfeited  to  the  king.  The  manner  by  which  either  the 
original  title  to  franchises  was  tried,  or  the  forfeiture  of 
them  for  subsequent  misapplication  was  enforced,  was  by 
writ  of  quo  warranto,  or  king's  writ  of  right  for  franchises 
and  liberties.  This  was  an  original  writ  issuing  out  of 
chancery,  directed  to  the  sheriff  of  the  county,  commanding 
him  to  summon  the  defendant  to  be  at  such  a  place  before 
the  king  at  his  next  coming  into  the  county,  or  before  the 
justices  itinerant  at  the  next  assize,  "  when  they  should 
come  into  those  parts,"  to  show  by  what  warrant,  "  quo 
warranto''  he  claimed  the  franchises  mentioned  in  the 
writ.^  The  common  law  regarded  the  proceeding  by  writ 
of  quo  warranto  as  the  most  appropriate  remedy  for  the 
king,  by  which  he  might  at  pleasure  require  any  subject 
exercising  a  public  franchise  or  authority  which  he  could 
not  legally  exercise  without  a  grant  from  the  crown,  to 
show  by  what  warrant  he  exercised  it,  and  thereupon  to 
demand  and  have  a  judicial  trial  and  determination  of  the 
legal  right  of  the  defendant  to  exercise  such  office  or 
franchise. 

"  In  times  of  feudal  barbarity  which  accompanied  and 
followed  for  many  years  the  overgrown  power  of  the  nobles, 
there  was  constant  occasion  to  apply  the  corrective  of  the 
quo  warranto.  It  was  the  only  effectual  remedy,  even  if  it 
could  be  called  a  remedy  in  itself ;  for  monopolies  had  be- 
come so  numerous,  and  so  fortified  by  interest  and  power, 
that  the  application  of  the  writ  depended  in  a  greater  meas- 
ure on  the  personal  character  of   the,  prince,  than  moral 


'  2  Kyd  on  Corp.  395. 
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submission  to  the  law.  This  was  especially  so  when  the 
writ  was  brought  to  bear  upon  manorial  claims  residing 
in  the  hands  of  the  barons  or  lords  either  temporal  or 
spiritual.  Looking  at  Keilwey's  reports  of  cases  in  Eyre 
in  the  time  of  the  very  memorable  king  Richard  the  Third, 
fols.  137  to  152,  one  would  be  led  to  believe  that  a  good 
deal  of  his  reign  was  devoted  to  this  sort  of  judicial  contest 
with  his  nobles."^ 

In  this  country,  as  in  England,  the  object  and  effect  of 
the  proceeding  must  be  either  to  oust  the  defendant  from 
the  franchise  if  he  fails  to  show  in  himself  a  complete  legal 


'  COWEN,  J.,  in  People  v.  Bristol,  etc., 
Turn  p.  Co.,  23  Wend.  222.  As  king 
Edward  the  First  needed  money,  "  it 
was  suggested  by  some  of  his  counsel- 
lors that  few  of  the  nobility,  clergy,  or 
commonalty  who  had  franchises  by  the 
grant  of  his  progenitors,  could  produce 
the  charters  in  support  of  the  claim, 
as  most  of  those  had  by  length  of  time, 
or  from  the  tumult  and  confusion  of  the 
civil  wars  in  the  time  of  Henry  the 
Third,  or  by  accident,  been  either  lost 
or  destroyed.  In  consequence  of  this 
counsel,  the  king  issued  a  proclamation 
commanding  every  man  who  had  liber- 
ties or  franchises  to  appear  before  cer- 
tain persons,  commissioned  for  that 
purpose,  to  show  by  what  title  he 
claimed  them  ;  on  which,  many  fran- 
chises which  had  long  been  quietly 
enjoyed  were  taken  into  the  king's 
hands.  This  produced  much  discon- 
tent throughout  the  kingdom."  2  Kyd 
on  Corp.  397.  •'  In  former  times,  it  was 
rather  a  common  occurrence  for  pro- 
ceedings to  be  instituted  by  the  crown 
against  corporations  for  misusing  their 
franchises,  or  against  individuals  for 
usurping  such  privileges.  State  rea- 
sons were  generally  the  motive  cause. 
The  municipal  corporations  during  the 
middle  ages,  and  till  a  period  at  least 
as  late  as  the  revolutionof  1688,  formed 
VOL.  11.-46 


one  of  the  chief  mainstays  of  English 
liberty.  The  sovereigns  encouraged 
them  as  the  centres  of  trade,  and  re- 
pressed them  by  every  means  when 
they  attempted  to  make  subservient  to 
political  objects  the  great  power  which 
the  union  and  periodical  meetings  of 
their  members  gave  them.  Other  in- 
centives there  were  too  which  prompted 
the  almost  continual  interference  of 
the  crown  with  the  corporations.  Every 
addition  to  the  importance  and  strength 
of  them  was  assumed  to  be  an  encroach- 
ment upon,  and  a  diminution  of,  the 
prerogative.  Moreover,  the  fines  im- 
posed upon  corporate  bodies,  and  often 
upon  the  luckless  corporators  them- 
selves, were  a  lucrative  source  of 
revenue.  However,  with  the  increase 
of  individual  freedom  and  protection 
for  the  expression  of  individual  opin- 
ions, the  political  importance  of  these 
bodies  has  greatly  diminished ;  con- 
sequently, seldom,  if  ever,  does  the 
crown  now  attack  them  for  an  encroach- 
ment upon  its  own  privileges,  or  for 
any  other  reason  of  offence  to  itself. 
When  the  crown  does  intervene,  it  is 
rather  the  State  than  the  sovereign 
personally ;  the  cause  is  detriment, 
actual  or  apprehended,  to  the  public 
interests."  Green's  Brice's  Ultra  yires, 
2d  Am.  Ed.  788,  789. 
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right  to  its  exercise  derived  from  or  under  the  authority  of 
the  State,  or,  if  the  franchise  has  been  once  legally  granted 
and  has  been  forfeited  by  the  defendant,  or  by  those  through 
whom  he  derives  title  to  it,  to  seize  it  into  the  hands  of  the 
State.  But  the  writ  is  never  issued  in  order  to  restrict  or 
prevent  any  one  legally  possessed  of  a  public  office  or  fran- 
chise from  exercising  any  right,  authority,  or  privilege  in- 
cident to  it.  It  is  a  legal  proceeding  for  the  purpose  of 
investigating  and  determining  by  judicial  authority  the  legal 
right  to  a  public  office  or  franchise,  and  was  never  intended 
by  the  common  law  to  be  used  as  the  legal  instrument  or 
means  of  prohibiting  or  restraining  a  public  officer  or  per- 
son exercising  a  public  franchise  from  the  doing  of  any 
particular  act  or  thing  the.right  of  doing  which  was  claimed 
by  virtue  of  such  office  or  franchise,  and  constituted  a  por- 
tion only,  or  an  integral  part,  of  the  rights,  p6wers,  and 
privileges  incident  thereto.-' 

§  380.  Information  in  the  nature  of  quo  warranto. — In  Eng- 
land, after  the  circuits  of  the  justices  itinerant  ceased,  the 
writ  of  quo  warranto  gradually  went  out  of  use,  and  an  in- 
formation in  the  nature  of  quo  warranto  at  the  suit  of  the 
attorney-general  was  substituted  in  its  place.^  Blackstone 
says  that  the  discontinuance  of  the  original  process  was 
probably  occasioned  by  its  length,  and  the  fact  that  the 
judgment  was  final  and  conclusive  even  against  the  crown. ^ 
An  information  in  the  nature  of  a  quo  warranto  which  has 
superseded  the  old  writ,  is  defined  to  be  a  criminal  method 


'  State  V.   Evans,  3  Ark.   585.     Al-  hold  it,  he  cannot  by  such  proceeding 

though  it  is  the  appropriate  legal  pro-  be  legally  prohibited  or  prevented  from 

ceedingto  oust  or  remove  from  office  by  taking  cognizance  of  and  adjudicating 

judicial  authority  a  person  who  is  in-  any  suit  or  proceeding  in  a  court  which 

eUgible  to  the  office  of  judge,  or  who  he   is  authorized  by  law  to  hold,  al- 

has  not  been  legally  electeS,  appointed,  though  such  court  has  not  jurisdiction 

commissioned,  or  qualified  to  hold  such  of  the  matter.     lb.,  per  RiNGO,  C.  J. 

office,  yet  if  the  office  be  held  by  a  per-  *  2  Kyd  on  Corp.  403. 

son  eligible  thereto,  who  has  been  legal-  '  3  Blk.  Com.  263. 

ly  elected  or  appointed  and  qualified  to  ■  v; 
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of  prosecution  as  well  to  punish  the  usurper  by  a  fine  for 
the  usurpation  of  the  franchise,  as  to  oust  him.^  In  Wis- 
consin and  Florida,  the  terms  quo  warranto,  and  informa- 
tion in  the  nature  of  a  quo  warranto,  are  used  as  synony- 


'  The  statute  of  9  Anne,  ch.  20,  after 
reciting  that  "divers  persons  had  of 
late  illegally  intruded  themselves  into 
and  taken  upon  themselves  to  execute 
the  offices  of  mayors,  bailiffs,  por- 
treeves, and  other  offices  within  cities, 
towns  corporate,  boroughs,  and  places 
within  that  part  of  Great  Britain  called 
England  and  Wales  ;  and  where  such 
offices  were  annual  offices  it  had  been 
found  very  difficult,  if  not  impractica- 
ble, by  the  laws  then  in  being,  to  bring 
to  a  trial  and  determination  the  right 
of  such  persons  to  the  said  offices  with- 
in the  compass  of  the  year,  and,  where 
such  offices  were  not  annual  offices,  it 
had  been  found  difficult  to  try  and  de- 
termine the  right  of  such  persons  to 
such  offices  before  they  had  done 
divers  acts  in  their  said  offices  prejudi- 
cial to  the  peace,  order,  and  good  gov- 
ernment, within  such  cities,  towns  cor- 
porate, boroughs,  and  places  in  which 
they  had  respectively  acted,"  provided 
that  "  for  the  future,  in  case  any  person 
or  persons  shall  usurp,  intrude  into,  or 
unlawfully  hold  and  execute  any  of  the 
said  offices  or  franchises,  it  shall  and 
may  be  lawful  for  the  proper  officer  in 
each  of  the  respective  courts  of  king's 
bench,  sessions  of  counties  palatine, 
and  great  sessions  of  Wales,  with  the 
leave  of  the  said  courts  respectively,  to 
exhibit  one  or  more  information  or  in- 
formations in  the  nature  of  a  gtw  war- 
ranto, at  the  relation  of  any  person  or 
persons  desiring  to  sue  or  prosecute 
the  same,  and  who  shall  be  mentioned 
in  such  information  or  informations  to 
be  the  relator  or  relators  against  such 
person  or  persons  so  usurping,  intrud- 
ing into,  or  unlawfully  holding  and  ex- 
ecuting any  of  the  said  offices  or  fran- 


chises, and  to  proceed  in  such  manner 
as  is  usual  in  cases  of  information  in 
the  nature  of  quo  warranto  ;  and  if  it 
shall  appear  to  the  said  respective 
courts  that  the  several  rights  of 
divers  persons  to  the  said  offices  or 
franchises  may  properly  be  determined 
on  one  information,  it  shall  and  may  be 
lawful  for  the  said  respective  courts  to 
give  leave  to  exhibit  one  such  informa- 
tion against  several  persons  in  order  to 
try  their  respective  rights  to  such  offices 
or  franchises,  and  such  person  or  per- 
sons against  whom  such  information  or 
informations  in  the  nature  of  guo  war- 
ranto shall  be  sued  or  prosecuted,  shall 
appear  and  plead  as  of  the  same  term 
or  sessions  in  which  the  said  informa- 
tion or  informations  shall  be  filed,  un- 
less the  court  where  such  information 
shall  be  filed  shall  give  further  time  to 
such  person  or  persons  against  whom 
such  information  shall  be  exhibited  to 
plead ;  and  such  person  or  persons 
who  shall  sue  or  prosecute  such  infor- 
mation or  informations  in  the  nature  of 
quo  warranto  shall  proceed  thereupon 
with  the  most  convenient  speed  that 
may  be  ;  any  law  or  usage  to  the  con- 
trary notwithstanding.  And  in  case 
any  person  or  persons  against  whom 
any  information  or  informations  in  the 
nature  of  a  quo  warranto  shall  in  any 
of  the  said  cases  be  exhibited  in  any  of 
the  said  courts  shall  be  found  or  ad- 
judged guilty  of  an  usurpation,  or  in- 
trusion into,  or  imlawfuUy  holding  and 
executing  any  of  the  said  franchises,  it 
shall  and  may  be  lawful  for  the  said 
courts  respectively  as  well  to  give  judg- 
ment of  ouster  against  such  person  or 
persons  of  and  from  any  of  the  said 
offices  or  franchises,  as  to  fine  such 
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mous  and  convertible,  the  object  and  end  of  each  being 
substantially  the  same.^  A  different  interpretation  was, 
however,  given  to  a  like  clause  in  the  constitutions  of  Ar- 
kansas and  Missouri.^  Although  the  information  in  its 
origin  was  regarded  as  a  criminal  prosecution,  it  has  for  a 
long  time  been  appliedto  the  mere  purpose  of  trying  the 
civil  right,  seizing  the  franchise,  or  ousting  the  wrongful 
possessor,  the  fine  being  nominal  only.^  In  Respublica  v. 
Wray,*  upon  a  suggestion  that  a  county  treasurer  procured 
his  appointment  by  improper  practices,  the  attorney-gen- 
eral obtained  a  rule  to  show  cause  why  an  information  in 
the  nature  of  a  quo  warranto  should  not  be  filed  against 
him.  Shippen,  J.,  said  :  "  The  present  is  the  first  instance 
that  we  recollect  of  an  application  of  this  kind  in  Penn- 
sylvania ;  and,  on  the  opening  of  the  case,  it  struck  us  to 


person  or  persons  respectively  for  his 
or  their  usurping,  intruding  into,  or 
unlawfully  holding  and  executing,  any 
of  the  said  offices  or  franchises;  and 
also  it  shall  and  may  be  lawful  for  the 
said  courts  respectively  to  give  judg- 
ment that  the  relator  or  relators  in  such 
information  named  shall  recover  his  or 
their  costs  of  prosecution  ;  and  if  judg- 
ment shall  be  given  for  the  defendant 
or  defendants  in  such  information,  he 
or  they  for  whom  such  judgment  shall 
be  given,  shall  recover  his  or  their  costs 
therein  expended  against  such  relator 
or  relators." 

'  State  V.  West  Wisconsin  R.R.Co.,34 
Wis.  197  ;  State  v.  Gleason,  12  Fla.  190. 

"^  State  v.  Ashley,  i  Ark.  279,  513  ; 
State  v.  Real  Estate  Bank,  5  Id.  595  ; 
State  V.  Johnson,  26  Id.  281  ;  State  v. 
St.  Louis  Ins.  Co.,  8  Mo.  330 ;  State  v. 
Stone,  25  Id.  555. 

^  People  v.  Utica  Ins.  Co.,  1 5  Johns. 
358  ;  Commercial  Bank  v.  State,  4  Sm. 
&  Marsh,  439,  504 ;  Bank  of  Vincennes 
V.  State,  I  Blackf.  267 ;  Donnelly  v. 
People,  II  111.  552  ;  Ensminger  v.  Peo- 


ple, 47  Id.  384 ;  Lindsey  v.  Atty.  Genl., 
33  Miss.  508;  State  v.  Smith,  48  Vt. 
266 ;  People  v.  Alb.  &  Susq.  R.R.  Co., 
57  N.  Y.  161 ;  s.  C.  I  Lansing,  308  ;  5 
Id."  25. 

"  3  Dallas  490,  March  Term,  1799. 
In  Atty.  Genl.  v.  Delaware,  etc.,  R.R. 
Co.,  38  N.  J.  282,  a  similar  objection  to 
the  proceeding  having  been  suggested, 
the  court  said  :  "  The  old  writ  of  quo 
warranto  was  clearly  of  a  criminal 
nature,  and  the  information  which  for 
centuries  has  served  as  its  substitute 
partook  of  the  same  character.  The 
punishment  inflicted  under  it  was  often 
of  substantial  consequence.  But  even 
in  Blackstone's  time,  it  had  long  been 
applied  to  the  mere  purpose  of  trying 
the  civil  right,  seizing  the  franchise,  or 
ousting  the  wrongful  possessor,  the 
fine  being  nominal  only,  and  it  was 
then  usually  considered  as  merely  a 
civil  proceeding.  After  verdict  for  the 
defendant  in  such  information;!,,  a  new 
trial  may  be  granted."  See  Rex  v. 
Francis,  2  Term  Rep.  484;  3  Blk. 
Com.  263;  4  Id.  312. 
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be  within  the  loth  section  of  the  9th  article  of  the  consti- 
tution, which  declares  that  no  person  shall  for  any  indict- 
able offence  be  proceeded  against  criminally  by  information 
except  in  cases  that  are  not  involved  in  the  present  motion. 
But,  on  consideration,  it  is  evident  that  the  constitution 
refers  to  informations  as  a  form  of  prosecution  to  punish 
an  offender  without  the  intervention  of  a  grand  jury ; 
whereas,  an  information  in  the  nature  of  a  writ  of  quo 
warranto  is  applied  to  the  mere  purposes  of  trying  a  civil 
right,  and  ousting  the  wrongful  possessor  of  an  office." 
When  there  are  certain  immunities  and  privileges  in  which 
the  public  has  an  interest,  as  contradistinguished  from 
private  rights,  and  which  cannot  be  exercised  without  au- 
thority derived  from  the  sovereign  power,  such  immunities 
and  privileges  must  be  franchises.  If  in  England  a  privilege 
in  the  hands  of  a  subject  which  the  king  alone  can  grant 
would  be  a  franchise,  with  us,  a  privilege  or  immunity  of  a 
public  nature  which  cannot  legally  be  exercised  without  a 
legislative  grant,  would  also  be  a  franchise.  An  information 
need  not  show  a  title  in  the  people  to  have  the  particular 
franchise  exercised,  but  calls  on  the  intruder  to  show  by 
what  authority  he  claims  it ;  and  if  the  title  set  up  be  in- 
complete the  people  are  entitled  to  judgment.' 

The  New  York  Code  has  abolished  the  writ  of  quo  war- 
ranto and  proceedings  by  information  in  the  nature  of  quo 
warranto,  and  enacted  that  the  remedy  previously  obtaina- 
ble in  those  forms  may  be  obtained  by  an  action.^  In  Ten- 
nessee, the  writ  of  quo  warranto  is  unknown  in  practice.^ 
By  the  Code  of  that  State*  an  action  lies  in  the 
name  of  the  State  whenever  any  person  unlawfully  holds 

'  People  V.  Utica  Ins.  Co.,  supra.  some  cases  followed  by  a  fine,  yet  it  was 
^  N.  Y.  Code,  Ed.  of  1884,  sec.  1983  ;  classed  with  civil  remedies  in  the  re- 
People  V.  Cook,  8  N.  Y.  (4  Selden)  67.  vised  statutes. 

Although  an  information  in  the  nature  '  Lowry  v.  Turk,  Mart.  &  Yerg.  287  ; 

of  ^«(7  wairra^^o  in  New  York  partook  Atty.   Genl.   v.   Leaf,  9  Humph.  753. 

of  the  character  of  criminal  proceedings  *  Code  of  Tenn.,  sec.  3409,  et  seq. 
by  reason  of  the  judgment  being  in 
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or  exercises  any  public  office  or  franchise  within  the 
State.  The  suit  is  brought  by  bill  in  equity  filed  either  in 
the  circuit  or  chancery  court  of  the  county  or  district,  and 
it  may  be  brought  by  the  district  attorney  when  directed  to 
do  so  by  the  general  assembly,  or  by  the  governor  and  at- 
torney-general of  the  State ;  or  it  may  be  brought  on  the 
information  of  any  person  upon  his  giving  security  for  costs.^ 
In  Colorado  the  provision  of  the  revised  statutes  authorizing 
proceedings  by  information  in  the  nature  of  quo  warranto 
has  been  repealed,  and,  under  the  Code,  the  proceeding  is 
now  by  civil  complaint  and  summons.^ 

§  381.  When  the  proceeding  may  be  maintained. — An  in- 
formation can  be  supported  in  all  cases  where  the  ancient 
writ  itself  could  have  been,  the  object  being  by  the  change 
of  practice  merely  to  simplify  and  render  more  efficient  the 
remedy,  and  not  to  extend  it  to  new  or  different  objects.^ 
Every  private  corporation,  in  accepting  its  charter,  impliedly 
undertakes  and  agrees,  upon  condition  of  forfeiture,  that  it 
will  exercise  the  rights  and  privileges  conferred  upon  it  in 
furtherance  of  the  objects  and  purposes  of  its  creation  and 
not  otherwise,  and  that  it  will  so  conduct  its  affairs  that  it 
shall  not  become  dangerous  to  the  safety  or  well-being  of 
the  State  or  community  in  and  with  which  it  transacts  busi- 
ness.* In  Terret  v.  Taylor®  the  courfsaid  that  "a  private 
corporation  created  by  the  legislature  may  lose  its  franchises 
by  a  misuser  or  nonuser  of  them  ;   and  they  may  be  re- 

'  Hyde  v.  Trewhitt,  7  Coldw.  59.  The  jects  to  be  attained  are  identical,  and 

validity  of  an  election  contested  under  the  proceeding  is  in  substance  civil,  and 

the  Code,  cannot  be  tried  by  this  form  instituted    for    the    determination    of 

of  proceeding.     lb.  purely  civil  rights. "  lb.,  per  Thacher, 

'  Central,  etc.,  Road  Co.  v.  People,  5  C.  J. 

Col.  39 ;  Atchinson,  etc.,  R.R.  Co.  v.  '  Lindsey  v.  Atty.   Genl,,  33   Miss. 

People,  lb.  60.   "  Whatever  may  be  the  508. 

form  of  the  action  prescribed  by  the  ''Ward    v.    Farwell,    97    111.    593; 

general  assembly,  whether  by  informa-  Chicago  Life  Ins.  Co.  v.  Needles,  113 

tion  in  the  nature  of  quo  warranto,  or  U.  S.  574  ;  Sinking  Fund  Cases,  99  Id. 

by  the  ancient  writ  of  quo  warranto,  or  700. 

by  complaint  in  a  civil  action,  the  ob-  °  9  Cranch,  43. 
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sumed  by  the  government  under  a  judicial  judgment  upon 
a  quo  warranto  to  ascertain  and  enforce  the  forfeiture.  This 
is  the  common  law  of  the  land,  and  is  a  tacit  condition  an- 
nexed to  the  creation  of  every  such  corporation."  When  a 
corporation  fails  to  do  that  which  it  must  be  seen  it  was  in- 
tended and  expected  it  would  do,  or  does  that  which  it  is 
certain  it  was  intended  and  expected  it  would  not  do,  such 
acts  or  omissions  concern  matters  which  are  of  the  essence 
of  the  contract  between  the  State  and  the  corporation  ;  and 
although  the  State  may  not  declare  that  non-performance 
shall  constitute  a  forfeiture,  yet  by  no  latitude  of  equitable 
interpretation  can  it  be  regarded  as  a  hard  bargain,  and  as 
such  relieved  against  in  a  court  of  law  ;  but  it  must  be  taken 
to  have  been  required  by  the  State  as  a  material  stipulation, 
.for  the  non-performance  of  which  by  the  corporation  the 
State  may  put  an  end  to  the  contract.^    An  information  in 


'  Atty.  Genl.  v.  Petersburg,  etc.,  R.R. 
Co.,  6  Ired.  N.  C.  456,  per  Ruffin,  C. 
J.  In  England,  franchises  at  an  early 
day  were  very  numerous,  "and  those 
who  held  them  were  constantly  seeking 
their  enlargement,  a  state  of  things 
which  called  for  the  exertion  of  great 
and  continued  vigilance  by  th  e  attorney- 
general  and  other  officers  of  the  crown 
in  preventing  their  abuse.  They  were 
under  the  special  surveillance  of  the 
justices  in  Eyre,  and  a  practice  seems 
to  have  prevailed  of  passing  and  having 
them  allowed  by  those  justices  as  they 
perambulated  the  kingdom.  The  mere 
fact  of  not  coming  in,  and  promptly 
showing  claim,  whenever  the  attorney- 
general  chose  to  send  out  a  writ  of  quo 
warranto,  was  a  very  common  cause  of 
forfeiture.  Very  strict  rules  prevailed 
as  to  the  manner  in  which  the  fran- 
chises were  to  be  exercised ;  and,  con- 
sidering the  nature  of  some  of  them,  it 
was  necessary  that  it  should  be  so. 
Some  were  to  hold  courts,  have  a  baili- 
wick where  process  exclusively  ran,  and 


have  gaols  for  the  keeping  of  prisoners. 
When  the  courts  became  dilatory  or 
corrupt,  when  bailiffs  became  negligent, 
or  oppression  was  practiced  against 
prisoners — in  short,  whenever  a  greedy 
irregularity  or  excess  exhibited  itself  in 
pursuing  any  of  the  numerous  objects 
of  such  gainful  monopolies  or  acts  of 
carelessness  and  negligence  indicated 
a  settled  indifference  to  them,  they  were 
held  forfeited  to  the  crown,  the  first  be-, 
ing  imputed  as  an  abuse,  the  last  as  a 
sort  of  lapse.  In  times  of  feudal  bar- 
barity which  accompanied  and  followed 
for  many  years  the  overgrown  power  of 
the  nobles,  there  was  constant  occasion 
to  apply  the  corrective  of  the  quo  war- 
ranto. It  was  the  only  effectual  remedy, 
even  if  it  could  be  called  a  remedy  in 
itself;  for  monopolies  had  become  so 
numerous  and  so  fortified  by  interest 
and  power,  that  the  application  of  the 
writ  depended  in  a  greater  measure  on 
the  personal  character  of  the  prince, 
than  moral  submission  to  the  law." 
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the  nature  oiqiw  warranto  is  the  appropriate  remedy  for  non- 
feasance, or  malfeasance,  abuse  of  power,  or  misuse  of  privi- 
lege by  a  corporation  ;^  or  where  a  body  assumes  to  act  as 
a  corporation  without  legal  authority.^     Although  it  is  not 


'  Reed  v.  Cumberland,  etc.,  Canal 
Corp.,  65  Me.  132;  People  v.  Thomp- 
son, 21  Wend.  235. 

^  People  V.  Kingston,  etc..  Tump.  Co., 
23  Wend.  193 ;  Parish  of  Bellport  v. 
Tooker,  29  Barb.  256;  21  N.  Y.  267; 
State  V.  Moore,  19  Ala.  514;  Turnpike 
Co.  V.  State,  3  Wall.  210;  People  v. 
Utica  Ins,  Co.,  15  Johns.  358;  8  Am. 
Decis.  243.  An  information  in  equity 
by  the  attorney-general  on  behalf  of 
the  State  cannot  be  maintained  against 
a  private  trading  corporation  the  pro- 
ceedings of  which  are  not  shown  to 
have  injured  or  endangered  any  public 
or  private  rights,  and  are  objected  to 
solely  on  the  ground  that  they  are  not 
authorized  by  its  act  of  incorporation 
and  are  therefore  against  public  policy. 
In  Atty.  Genl.  v.  Utica  Ins.  Co.,  2 
Johns.  Ch.  371,  Chancellor  Kent  held 
that  such  an  information  could  not  be 
maintained  to  restrain  an  insurance 
company  from  exercising  banking 
powers  in  violation  of  a  statute  of  New 
York ;  but  that  the  proper  remedy  was 
at  law  by  information  in  the  nature  of 
quo  warranto.  Such  an  information 
was  thereupon  filed  and  sustained  by 
the  Supreme  Court,  and  judgment 
rendered  thereon  that  the  corporation 
be  ousted  from  the  franchise  it  had 
usurped.  People  v.  Utica  Ins.  Co.,  15 
Johns.  358.  See  Boston,  etc.,  R.R.  Co. 
V.  Midland  R.R.  Co.,  i  Gray,  340;  God- 
dard  v.  Smithett,  3  Id.  16;  Atty.  Genl. 
V.  Salem,  103  Mass.  138  ;  Genl.  Sts.  of 
Mass.,  ch.  145,  sees.  16,  24.  It  was 
said  in  Massachusetts  in  a  late  case 
that  the  only  instances  in  which  infor- 
mations in  equity  in  the  name  of  the 
attorney-general  had  been  sustained  in 


that  State,  were  of  two  classes.  That 
the  one  was  of  public  nuisances  which 
affected  or  endangered  the  public 
safety  or  convenience,  and  required  im- 
mediate judicial  interposition,  like  ob- 
structions of  highways  or  navigable 
waters ;  and  that  the  other  was  of 
trusts  for  charitable  purposes,  where 
the  beneficiaries  were  so  numerous  and 
indefinite  that  the  breach  of  trust  could 
not  be  effectively  redressed  except  by 
suit  in  behalf  of  the  public.  Atty.  Genl. 
V.  Tudor  Ice  Co.,  104  Mass.  239,  and 
cases  cited,  per  Gray,  J.  The  only 
adequate  remedy  to  adjudge  an  office 
vacant  and  to  compel  the  admission  of 
a  person  properly  elected,  is  at  law.  The 
judgment  of  a  court  of  equity  would 
not  oust  the  directors  or  cause  a  va- 
cancy, if  the  office  were  de  facto  filled. 
Owen  v.  Whitaker,  20  N.  J.  Eq.  (5  C. 
E.  Green)  122.  In  Van  Dyke  v.  Hart, 
4  Halst.  N.  J.  Ch.  344,  the  court  re- 
strained directors,  who  appeared  to  be 
illegally  elected,  from  proceeding  to 
erect  works  of  the  company  which 
would  affect  its  future  success ;  but  it 
did  not  adjudge  their  offices  vacant,  or 
give  any  rehef  in  relation  to  that  mat- 
ter. In  Mickles  v.  Rochester  City 
Bank,  11  Paige  Ch.  124,  Chancellor 
Walworth  said  :  "  The  question  as 
to  the  validity  of  the  election  does  not 
appear  to  be  a  proper  subject  of  equit- 
able cognizance.  The  legislature  has 
provided  a  summary  remedy  by  an  ap- 
plication to  the  Supreme  Court  to  set 
aside  the  election  of  these  directors  if 
it  is  illegal.  That  court,  therefore,  is 
the  proper  tribunal  to  set  aside  the 
election,  if  it  has  not  been  made  in 
conformity  to  law." 
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every  accidental  omission  of  a  duty,  or  accidental  commis- 
sion of  an  error,  that  will  be  cause  of  forfeiture,  yet  this  is 
very  different  from  a  deliberate  abandonment  of  a  salutary 
rule  prescribed  by  the  charter,  and  the  substitution  of  an- 
other rule  for  the  transaction  of  business,  where  it  is  mani- 
fest that  the  substituted  rule  will,  if  continued,  defeat  one 
of  the  primary  objects  of  the  legislature  in  granting  the 
charter.^ 

A  cause  of  forfeiture  cannot  be  taken  advantage  of  or 
enforced  against  a  corporation  collaterally  or  incidentally,  or 
in  any  other  mode  than  in  a  direct  proceeding  for  that  pur- 
pose against  the  corporation,  which  the  government  creating 
the  corporation  can  alone  institute,  and  a  forfeiture  may  be 
waived  either  expressly,  or  by  legislative  acts  recognizing 
the  continued  existence  of  the  corporation.^  As  said  by  the 
court  in  an  early  case  in  New  York,  though  the  proceeding 
by  information  be  against  the  corporate  body,  it  is  the  acts  or 
omissions  of  the  individual  corporators  that  are  the  subject 
of  the  judgment  of  the  court.     The  powers  and  privileges 


'  State  V.  Commercial  Bank  of  Man-  lished  by  an  election,  and  from  which 
Chester,  33  Miss.  474.  See  State  v.  he  has  subsequently  been  ejected. 
Cent.  Ohio  Mut.  Relief  Assoc,  29  Ohio  Johnson  v.  Jumel,  3  Woods,  69. 
St.  399  ;  State  v.  Standard  Life  Assoc,  '  Matter  of  N.  Y.  Elevated  R.R.  Co., 
38  Id.  281 ;  State  v.  Railway  Co.,  40  Id.  70  N.  Y.  327  ;  Centr.  Crosstown  R.R. 
504.  The  cases  in  which  the  Circuit  Co.  v.  Twenty-third  St.  R.R.  Co.,  54 
Courts  of  the  United  States  have  juris-  How.  Pr.  168  ;  Gaylord  v.  Fort  Wayne, 
diction  under  section  2010  of  the  United  etc.,  R.R.  Co.,  6  Biss.  286;  N.  J. 
States  revised  statutes  are  those  in  Southern  R.R.  Co.  v.  Long  Branch 
which  it  appears  that  the  sole  question  Commrs.,  39  N.  J.  28  ;  Importing,  etc., 
touching  the  title  to  office  arises  out  of  Co.  v.  Locke,  50  Ala.  332 ;  West  v. 
the  denial  of  the  right  to  vote  to  citi-  Carolina  Life  Ins.  Co.,  31  Ark.  476; 
zens  who  offered  to  do  so,  on  account  Dyer  v.  Walker,  48  Pa.  St.  1 57 ;  Moore 
of  race,  color,  or  previous  condition  of  v.  Schoppert,  22  W.  Va.  282 ;  Mosely 
servitude,  such  right  being  guaranteed  v.  Burrow,  52  Texas,  396 ;  Montgomery 
by  the  fifteenth  article  of  the  amend-  v.  Merrill,  18  Mich.  343  ;  Curien  v.  San- 
ment  to  the  Constitution  of  the  United  tini,  16  La.  Ann.  27  ;  Hodgson  v.  Cope- 
States.  The  statute  gives  no  jurisdic-  land,  16  Me.  314;  Rollins  v.  Clay,  33 
tion  over  a  cause  merely  to  enable  a  Id.  132;  Proprs.  of  Baptist  Meeting 
party  to  physically  retain  or  regain  an  House  v.  Webb,  66  Id.  398  ;  Bache  v. 
office  to  which  he  had   a  title  estab-  Horticultural  Soc,  10  Lea  Tenn.  436. 
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are  conferred  and  the  conditions  enjoined  upon  them  ;  they 
obtain  the  grant  and  engage  to  perform  the  conditions ; 
and  when  charged  with  a  breach  there  is  no  reason  why 
they  should  not  be  held  accountable  upon  principles  appli- 
cable to  an  individual  to  whom  valuable  grants  have  been 
made  upon  conditions  precedent  or  subsequent.  If  a 
feoffment  be  made  of  lands  upon  condition  of  paying  rent, 
building  a  house,  or  planting  an  orchard,  and  a  failure  to 
perform,  the  feoffer  may  enter.  So  if  an  office  be  granted, 
a  condition  is  implied  that  the  party  shall  faithfully  execute 
it,  and  for  neglect  the  grantor  may  discharge  him.  Placing 
corporate  grants  upon  this  footing,  makes  it  easy  to  ascer- 
tain the  principles  that  should  govern  conditions  annexed 
to  them.  The  analogous  cases  of  individual  conditional 
grants  gives  the  rule.^ 

A  corporation  may  be  dissolved  in  a  proceeding  by  quo 
warranto  for  the  violation  of  the  charter,  although  the 
latter  provides  that  the  corporation  shall  not  be  dissolved 
before  the  period  for  which  it  was  incorporated  until  its 
debts  are  paid  ;  the  latter  clause  being  intended  merely  to 
prevent  the  corporation  from  dissolving  itself  before  the 
time  mentioned.^  A  remedy  reserved  to  the  legislature  to 
repeal  the  charterof  a  bank  is  cumulative,  and  if  .not  enforced, 
the  right  to  proceed  by  quo  warranto  is  unimpaired.^  The 
legality  of  the  organization  of  a  school  district  may  be  in- 
quired into  by  an  information  in  the  nature  of  quo  war- 


'  People  V.  Kingston,  etc.,  Tump.  Co.,  has  misused  or  abused  its  franchises 

23  Wend.  193.     A  reasonable  and  sub-  shall  be  ousted  is  in  the  discretion  of 

stantial  performance  according  to  the  the    court.      State    v.    People's   Mut. 

intent  of  the  grantor  is  required.     lb.  Benefit  Assoc,  42  Ohio  St.  579.     Neg- 

The  power  to  judge  as  to  what  is  neces-  lect  of  a  corporation  to  hold  its  annual 

sary  or  reasonable  in  the  premises  is,  meetings  does  not  operate  to  dissolve 

in  the  absence  of  an  express  provision  it.     State  v.  Barron,  58  N.  H.  370 ;  57 

of  law  on  the  subject,  in  the  first  in-  Id.  498. 

stance   in   the   corporation.     Com.  v.  ^  state  Bank  v.  State,  i  Blackf.  267. 

Fitchburg  R.R.  Co.,  12  Gray,  180.    But  «  Grand  Gulf  R.R.  etc.,  Co.  v.  State, 

whether  or  not   a  corporation  which  10  Sm.  &  Marsh,  428. 
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ranto}  The  ancient  proceeding  to  try  and  determine  the 
right  and  title  to  all  offices  and  franchises  was,  as  we  have 
seen,  by  the  writ  of  quo  warranto ;  and  where  a  legal 
question  was  involved,  that  was  the  only  mode  of  deter- 
mining it.  The  applicant  first  established  his  title  to  the 
office,  and  then  the  possession  of  the  books  and  papers  was 
enforced,  as  a  matter  of  course.  By  the  statute  of  Missis- 
sippi, regulating  informations  in  the  nature  of  quo  war- 
ranto, the  old  remedy  is  not  only  preserved,  but  rendered 
more  expeditious  and  convenient ;  and  it  is  declared  the 
appropriate  proceeding  to  try  the  right  to  any  office  in  the 
State.^  It  was  held  in  Wisconsin  that  an  alleged  unlawful 
intrusion  into  or  usurpation  of  the  office  of  governor,  might 
be  tried  in  the  Supreme  Court  by  information  in  the  nature 
of  quo  warranto,  and  the  defendant  ousted.^  The  ap- 
pointment by  the  mayor  of  a  city  of  inspectors  of  a  prison 
in  a  clandestine  and  improper  manner,  will  be  ground  for 
an  information  in  the  nature  of  quo  warranto  against  the 
inspectors  so  appointed.*     It  is  the  proper  remedy  in  the 


•  State  V.  Independent  School  Dist.,  emption,  or  license"  which  had  been 
29  Iowa,  264.  In  Illinois,  it  is  provided  improperly,  or  without  warrant  of  law, 
by  statute  that  an  information  in  the  issued  or  granted  by  any  board,  corn- 
nature  ol  quo  warranto  may  be  main-  mission,  court,  or  other  person  or  per- 
tained where  any  association  or  num-  sons  authorized  or  empowered  by  law 
bar  of  persons  act  within  the  State  as  to  grant  or  issue  such  privilege,  ex- 
a  corporation  without  being  legally  in-  emption,  or  license.  Swarth  v.  People, 
corporated.  The  question  as  to  the  109  111.  621.  In  Vermont,  the  right 
legal  existence  of  a  school  district  can  of  the  Supreme  Court  to  issue  a  writ 
be  determined  under  this  statute.  Ren-  of  quo  warranto  is  recognized  in  gen- 
wick  V.  Hall,  84  111.  162.  eral  terms  by  the  statutes  of  the  State. 

'  Newsom  v.  Cocke,  44  Miss.  352.  The  occasions  are  left  to  be  determined 

See  Hyde  v.  State,  52  Id.  655.     In  II-  by  the  common  law  rules  by  which  the 

linois,  prior  to  the  act  of  1881,  a  quo  writ  is  the  appropriate  mode  in  which 

warranto  did  not  lie  in   cases   other  to  try  an  alleged  usurpation  of  offices 

than  those  for  the  usurpation  of  some  or    franchises    inconsistent    with    the 

franchise,    or  intrusion   into  a  public  State  sovereignty.      State   v.  Boston, 

office,  or    an    office  in  a  corporation  etc.,  R.R.  Co.,  25  Vt.  433. 

created  by  the  State.     By  the  act  of  '  Atty.  Genl.  v.  Barstow,  4  Wis.  567. 

1881,  the  writ  was  extended  to  cases  See  State  v.  Gleason,  12  Fla.  190. 

where  any  person  should  hold,  or  claim  ^  Com.  v.  Douglass,  i  Binney,  77. 
to  hold  or  exercise,  any  "  privilege,  ex- 
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first  instance,  when  an  office  is  already  filled  by  a  person 
who  has  been  admitted  and  sworn,  and  is  in  by  color  of 
right.^  On  such  a  proceeding  against  village  trustees  who 
neglected  to  give  notice  of  an  election  of  new  trustees,  and 
continued  to  hold  over  beyond  the  term  for  which  they 
were  elected,  it  was  held  that  they  would  be  ousted  from 
office,  although  the  statute  provided  that  they  should  hold 
until  an  election,  and  new  trustees  had  taken  the  oath.* 
In  Pennsylvania,  quo  warranto  is  the  specific  statutory 
remedy  which  ousts  the  equitable  jurisdiction  of  the  case 
when  borough  officers  enter  upon  official  duties  under  an 
alleged  illegal  appointment  of  the  town  council.^  The  le- 
gality of  the  election  of  trustees  of  a  cemetery  association, 
and  their  right  to  exercise  the  powers  and  conduct  the 
affairs  of  the  association,  cannot  be  judicially  tested  by  a 
bill  in  equity,  but  falls  within  the  jurisdiction  of  proceed- 
ings at  law  by  quo  warranto.'^  Upon  a  proceeding  by  quo 
warranto,  the  suggestion  set  forth  the  charter  of  a  church  ; 
that,  at  the  regular  annual  election  for  the  members  of  the 
board  of  trustees  of  the  congregation,  the  relators  were 
elected  as  a  board  of  trustees,  and  had  been  recognized  by 
the  session  of  the  congregation  as  in  full  communion  with 
the  church  ;  that  the  defendants  had,  notwithstanding,  used 
and  still  did  use  the  franchise,  offices,  privileges,  and  liber- 
ties of  the  board  of  trustees  of  the  congregation,  and  had 
usurped,  and  did  usurp  upon  the  commonwealth  therein, 
to  the  great  damage  of  its  constitution  and  laws  ;  where- 
fore, the  relators  prayed  process  of  law  against  the  defend- 
ants to  answer  by  what  warrant  they  claimed  to  have,  use, 
and  enjoy  the  franchises,  offices,  privileges,  and  liberties 
aforesaid.     It  was  held  that  the  Supreme  Court  of  Penn- 


1  People  V.   Corp.  of  New  York,   3  ''  People   v.  Bartlett,  6  Wend.  422. 

Johns.  Cas.  79;    People  v.  Tibbets,  4  See  Com.  v.  Meeser,  44  Pa.  St.  341. 

Cowen,     358  ;     State    v.     Buchanan,  '  Updegraff  v.  Crans,  47  Pa.  St.  103. 

Wright,  Ohio,  233 ;   St.   Louis  County  ^  HuUman  v.  Honcomp,  5  Ohio  St. 

Court  V.  Sparks,  10  Mo.  117.  237. 
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sylvania  had  jurisdiction,  and  that  it  was  a  proper  case  for 
the  issuing  of  a  writ  of  quo  warranto,  as  settled  by  the 
uniform  course  of  decision  and  practice  for  more  than  half 
a  century.^  The  appointment  of  professors  of  an  incorpo- 
rated college  is  a  franchise,  and  the  assertion  of  such  right, 
unless  justified  by  authority  from  the  legislature,  is  an 
usurpation  for  which  an  information  in  the  nature  of  qiio 
warranto  is  appropriate  ;  no  individual  in  particular  being 
aggrieved,  but  the  public  at  large  being  affected.^ 

It  was  held  in  New  York  that  an  action  in  the  nature 
of  quo  warranto  was  the  proper  remedy  to  bring  up  for 
decision  the  question  of  the  right  of  the  defendant  to  dis- 
charge the  duties  of  supervisor  of  a  town  where  the  com- 
plaint alleged  that  no  such  town  existed,  and  that  the  acts 
of  the  defendant  were  without  legal  authority.  It  was 
contended  that  if  there  was  no  such  town,  there  could  be 
no  supervisor  of  it,  and  that  consequently  the  defendant 
did  not  in  fact  usurp  the  duties  of  any  office.  It  was  held, 
however,  that  this  objection  was  too  technical,  the  court 
remarking  that  the  object  of  the  framers  of  the  Code  in  the 
provisions  in  reference  to  these  actions  was  to  provide  a 
speedy  and  effective  mode  of  determining  the  claims  of 
persons  to  exercise  the  duties  of  any  office  in  the  State  ; 
that  such  a  determination  would  necessarily  involve  that 
of  the  existence  of  the  particular  office ;  that  if  the  office 
the  duties  of  which  were  usurped  and  unlawfully  exercised 
had  no  legal  existence,  it  would  follow  that  no  usurpation 
was  established,  and  the  same  result  would  follow  if  it 
should   be  ascertained  that  the  office  legally  existed,  and 


'  Com.  V.  Graham,  64 Pa.  St.  339.  or  annulling  the  existence  of  a  corpo- 

^  People  V.  Trustees  of  Geneva  Col-  ration,  other  than  municipal,  which,  by 

lege,  5  Wend.  3ii.     Section  430  of  the  the  deliberate  and  fraudulent  action  of 

New  York  Code  of  Procedure,  makes  its  officers  and  trustees,   has   wasted 

it  the  duty  of  the  attorney-general,  "  on  and  misappropriated  its  entire  capital, 

leave  granted  by  the  Supreme  Court,  People  v.  Globe  Mut.  Life  Ins.  Co.,  60 

or  a  judge  thereof,"  to  bring  an  action  How.  Pr.  82. 
for  the  purpose  of  vacating  the  charter 
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the  party  claiming  to  exercise  its  duties  was  lawfully  en- 
titled so  to  do  ;  that  in  either  aspect,  the  determination  of 
the  legal  existence  of  the  office  was  involved,  and  must 
necessarily  be  decided  ;  that  these  views  received  the  sanc- 
tion of  the  court  in  People  v.  Draper,^  which  was  an  action 
to  test  the  right  of  the  defendants  to  the  office  of  police 
commissioners  under  an  act  of  the  legislature  to  establish  a 
metropolitan  police  district ;  that  their  right  to  discharge 
the  duties  of  the  office  depended  on  the  question  whether 
or  not  such  an  office  had  a  legal  existence  ;  and  that  the 
question  was  settled  by  determining  the  constitutionality  of 
the  act  creating  the  office.^ 

The  right  to  a  military  office  may  be  tried  by  quo  war- 
ranto. It  is  involved  in  the  very  nature  of  a  State  that  the 
government  instituted  by  it  is  supreme  as  to  the  offices, 
authorities,  and  instrumentalities  by  which  it  performs  its 
functions.  It  must  supervise  them  all,  and  their  legitimacy 
depend  upon  its  recognition  of  them.  This  is  made  em- 
phatically the  case  in  relation  to  military  offices  and  juris- 
dictions by  the  clause  in  the  constitution  that  the  military 
shall  be  subordinate  to  the  civil  power.  The  former  is  not 
a  department  of  the  government,  but  only  an  instrument  by 
which  the  will  of  the  government  may  be  executed  in  a  por- 
tion of  its  duties.     A  military  officer  cannot  have  authority 


'  15  N.  Y.  532.  tutional,  that  therefore  the  office  of 
=  People  V.  Carpenter,  24  N.  Y.  86 ;  treasurer  had  not  become  vacant,  and 
S.  P.  State  V.  Coffee,  59  Mo.  59.  In  hence,  the  defendant  not  having  been 
People  V.  Maynard,  15  Mich.  463,  a  legally  appointed,  did  not  hold  the  office 
quo  warranto  questioned  the  right  of  a  or  have  any  title  to  it.  Although  the 
person  to  act  as  treasurer  of  a  county,  solution  of  the  question  whether  the 
He  claimed  that  by  the  formation  of  a  defendant  vva^legally  treasurer  depend- 
new  county  the  residence  of  the  treas-  ed  upon  the  validity  of  the  law  intended 
urer  of  the  original  county  being  em-  to  create  the  new  county,  yet  the  pro- 
braced  in  the  new  county,  the  office  had  ceeding  was  instituted  solely  to  try  the 
become  vacant  and  that  he  was  ap-  question  whether  he  was  an  officer,  and 
pointed  treasurer  to  fill  the  vacancy.  It  not  whether  his  official  acts  should  be 
was  held  that  the  law  which  purported  confined  to  a  particular  locality, 
to  create  the  new  county  was  unconsti- 
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that  is  not  given  by  the  civil  law,  or  sanctioned  by  military 
customs  which  are  recognized  as  law  by  the  civil  authorities. 
An  office  being  a  right  to  some  public  employment,  the 
usurpation  of  it  is  to  be  remedied  by  that  department  of 
the  government  which  has  the  general  jurisdiction  of  dis- 
puted rights.^ 

When  the  ground  alleged  is  intruding  into  an  office,  the 
court  will  not  deny  the  application  merely  because  the  office 
is  annual  ;^  and  where  the  statute  under  which  the  informa- 
tion is  filed  provides  for  the  imposition  of  a  fine  in  the  dis- 
cretion of  the  court,  and  the  payment  of  costs  by  the  re- 
spondent should  he  be  found  guilty  of  the  intrusion,  the 
information  will  not  be  dismissed  on  the  ground  that  the 
term  of  office  which  the  respondent  is  charged  with  having 
usurped  has  expired  since  the  filing  of  the  information.^ 

§  382.  Leave  to  file  information  in  discretion  of  court. — The 
granting  of  leave  to  file  such  informations  has  uniformly 
been  held,  both  in  England  and  in  this  country,  to  be  with- 
in the  discretion  of  the  court.  But  although  leave  is  not 
given  as  a  matter  of  course,  yet  a  court  ought  not  to  arbi- 
trarily refuse  it,  but  should  exercise  a  sound  legal  discretion 
upon  a  consideration  of  the  circumstances  of  each  case.* 


'  Com.  V.  Small,  26  Pa.  St.  31.    See  6  Ad.  &  E.  810;  State  v.  Smith,  48  Vt. 

Com.  V.  Atheam,  3  Mass.  285  ;  State  266 ;  People  v.  Waite,  70  111.  25.     See 

V.  Jacobs,  17  Ohio,  143 ;  Com.  v.  Smith,  Com.  v.  Reigart,  14  Serg.  &  Rawle,  216. 

45  Pa.  St.  59.  In  Missouri,  a  writ  of  quo  warranto  is 

^  People  V.  Tibbets,  4  Cowen,  358.  a  writ  of  right,  and  issues  as  a  matter 

In  People  v.  Sweeting,  2  Johns.   184,  of  course  on   demand   of  the   proper 

there  had  been  great  delay  in  making  officer.    State   v.  Stone,  25   Mo.   555. 

the  motion.    The  office  of  town  super-  The  statute  of  Illinois  in  relation  to  in- 

visor  to  which  it  related  would  expire  formations  in  the  nature  of  quo  war- 

in  three  months ;  it  was  impossible  that  ranto  is  a  substantial,  if  not  literal,  copy 

an  issue  could  be  sooner  tried  ;  and  the  of  9  Anne,  ch.  20,  on  the  same  subject, 

court,  in  its  discretion,  denied  the  in-  In  Atty.  Genl.  v.  Delaware,  etc.,  R.R. 

formation.  Co.,  38  N.  J.  282,  it  was  objected  on 

'  People  V.  Hartwell,  12  Mich.  508.  behalf  of  the  defendants  that  they  could 

*  Rex  V.  Wardroper,  4  Burr.  1964;  not  be  required  to  answer  the  informa- 

Rex  V.  Dawes,  lb.  2022 ;  Rex  v.  Sar-  tion,  because  it  was  filed  without  the 

geant,  5  Term  Rep.  467  ;  Rex  v.  Perry,  leave  of  the  court.  The  objection,  how- 
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The  propriety  of  making  the  inquiry,  and  the  position  and 
motives  of  the  relator  in  proposing  it,  as  well  as  the  nature 
of  the  charge,  are  to  be  considered  by  the  court  in  granting 
or  denying  the  motion.  In  People  v.  Kankakee  River  Im- 
provement Co.,^  the  court  was  invoked  to  exercise  its  dis- 
cretionary power  under  the  statute,  and  only  assess  a  fine, 
the  statute  providing  that,  instead  of  judgment  of  ouster 
from  a  franchise  for  its  abuse,  unless  the  court  was  of  opin- 
ion that  the  public  good  demanded  such  judgment,  a  fine 
might  be  assessed.  Sheldon,  J.,  in  delivering  the  opinion, 
said  :  "  Had  there  been  but  the  omission  of  some  duty  of 
minor  importance,  the  alternative  of  a  fine  might  be.  con- 
sidered ;  but  the  non-performance  here  is  of  a  thing  which 
is  of  the  essence  of  the  contract.  It  goes  to  the  object  of 
the  incorporation,  hot  doing  thevery  thing  the  performance 
of  which  was  the  purpose  and  object  for  which  the  company 
was  instituted.  It  is  failure  by  the  corporation  to  act  up  to 
the  end  of  its  creation.  The  demand  of  the  public  good  is 
nothing  less  than  that  there  should  be  a  resumption  by  the 
State  of  the  corporate  franchise  of  which  there  has  been  such 
misuser ;  that  the  company  should  be  made  to  give  way,  so 
as  to  afford  opportunity  through  some  other  instrumentality 
for  the  accomplishment  of  this  work  of  public  advantage." 
But  the  court  will  not  allow  the  name  of  the  State  to  be 


ever,  was  held  not  well  taken.  The  court  to  become  responsible  for  costs;  that 

said  that  when  facts  exist  which  in  the  in  New  Jersey  the  statute  substituted 

opinion  of  the  attorney-general  call  for  the  attorney-general  for  the  master  of 

a  quo  warranto  information,  he  has  a  the   crown   office,   and    extended    the 

right  to  present  it  without  leave  asked  ;  range  of  the  English  act ;  but  that  the 

that  such  a  power  existed  at  common  attorney-general  was  only  a  nominal 

law ;  that  before  9  Anne,  quo  warranto  party, — a  mere  officer  of  the  court  sub- 

inFormations  were  filed  either  by  the  ject  to  its  control ;  and  that  he  was  not 

attorney  or  solicitor  general  ex  officio,  there  as  attorney-general  exercising  in 

or  by  an  officer  of  the  court  under  the  the  cause  the  power  which   such   an 

direction  of  the  court  at  the  instance  of  officer  had  at  common  law,  and  which 

parties  concerned  ;  that  the  statute  of  he  still  wielded  when  he  appeared  ex 

9  Anne  merely  regulated  the  practice  officio. 
in  some   cases,  requiring  the   parties        '  103  111.  491. 
concerned  to  be  named  as  relators,  and 


§  382  PROCEEDINGS   BY    QUO    WARRANTO.  73/ 

used  and  its  own  time  to  be  occupied  improperly  or  unneces- 
sarily, or  merely  to  gratify  the  grudge  of  a  relator.     The 
State's  attorney  usually  submits  a  motion  based  on  affidavit 
for  leave  to  file  the  information.    A  rule  nisi  is  laid  on  the 
defendant  to  show  cause  why  the  information  should  not  be 
filed  ;  and  the  respondent  may  answer  the  rule  by  counter 
affidavits.     On  an  information  for  the  purpose  of  vacating 
the  charter  of  a  bank,  it  appeared  that   before  the  com- 
mencement of  ordinary  business  transactions,  or  immedi- 
ately before  that  event,  the  stock  paid  in  was  mostly  re- 
turned to  the  several  owners  in  the  form  of  loans  on  private 
security  ;  that  by  these  means  the  amount  of  stock  in  actual 
possession  as  the  basis  of  corporate  responsibility  was  re- 
duced from  the  sum  of  twenty  thousand  dollars  required  by 
the  act,  to  about  three  thousand,  and  that  upon  this  reduced 
capital  the  respondents  proceeded  to  do  business,  regulating 
the  amount  of  business  by  the  amount  of  stock  retained. 
This  in  effect  changed  the  bank  from  an  institution  having 
at  least  twenty  thousand  dollars  effective  capital,  to  one  pos- 
sessing a  capital  of  but  three  or  four  thousand  dollars,  with 
capabilities  restricted  in  proportion.  The  bank  was  chartered 
with  a  limitation  of  capital  at  forty  thousand  dollars,  twenty 
thousand  of  which  were  required  to  be  realized  as  an  indis- 
pensable qualifiq^tion  for  commencing  business.    This  limita- 
tion and  requirement  were  such  as  the  public  interest  and  con- 
venience were  supposed  to  demand,  and  it  could  not  be  as- 
sumed that  in  expectation  of  a  less  ability  to  furnish  bank 
accommodations,  the  charter  would  have  been  granted.    The 
course  pursued  by  the  respondents  was  therefore  an  obnoxi- 
ous deviation  from  that  contemplated  by  the  act  of  incorpora- 
tion, and  furnished  sufficient  probable  cause  for  instituting 
the  prosecution.    The  court  said :   "  The  power  of  the  court 
in  this  case  is  simply  to  declare  the  charter  vacated.     This 
power  is  to  be  exercised  in  discretion.     It  is  by  no  means 
certain  that  the  respondents  intended  a  fraudulent  violation 

VOL.  II. — i7 
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of  the  act,  since  they  appear  to  have  contemplated  a  gradual 
return  of  the  loaned  stock,  and  a  considerable  portion  of  it 
would  seem  to  have  been  already  returned.  The  business 
concerns  of  the  bank  appear  to  have  been  managed  with 
skill  and  abihty,  and  no  existing  danger  to  the  community 
seems  to  require  the  destruction  of  the  institution.  An- 
other consideration  of  much  weight  arises  from  the  charac- 
ter of  this  proceeding.  It  is  not  one  in  which  the  court 
can  act  as  a  court  of  chancery,  and  bring  the  affairs  of  the 
institution  to  a  gradual  close,  consulting  the  safety  of  cred- 
itors and  all  others  concerned.  If  we  act  at  all,  it  must  be 
in  a  summary  and  final  manner.  A  more  just  and  benefi- 
cial remedy  may  be  sought  under  the  general  law,  if  the 
case  shall  hereafter  be  found  to  require  it."  ^ 

In  all  cases  where  a  charter  exists,  and  a  question  arises 
concerning  the  exercise  of  an  office  claimed  under  it,  the 
court  may  give  leave  to  file  an  information  ;  because  in 
such  case,  although  it  cannot  be  said  that  any  prerogative 
or  franchise  of  the  State  has  been  usurped,  yet,  what  is 
much  the  same  thing,  the  privilege  granted  has  been 
abused.*     The  granting  or  withholding  leave  to  file  an  in- 


'  State  V.  Essex  Bank,  8   Vt.   489.  cannot  carry  on  business This 

The  statutes  of  several  of  the  States  qualified  prolongation  of  the  existence 
provide  that  corporations,  when  their  of  the  corporate  body  is  in  the  nature 
charters  expire  or  are  annulled  by  for-  of  an  administration  of  its  estate.  All 
feiture  or  otherwise,  shall  be  continued  rights  under  the  defunct  corporation 
bodies  corporate  for  a  specified  period  were  fixed  at  its  dissolution.  But  it 
from  such  time,  for  closing  their  con-  has  a  nominal  existence  for  the  purpose 
cerns,  and  that  the  court,  upon  the  ap-  of  closing  its  concerns  in  the  most  con- 
plication  of  any  creditor  or  stockholder,  venient  manner,  and  especially  of  com- 
may  appoint  receivers  for  that  purpose,  pelling  it  to  execute  its  contracts  and 
with  power  to  prosecute  or  defend  suits  discharging  its  obligations  and  liabili- 
in  the  corporate  name.  Such  a  statute  ties."  See  Nevitt  v.  Bank  of  Port 
was  passed  in  Massachusetts  as  early  Gibson,  6  Sra.  &  Marsh,  513;  Miami 
as  1 81 2.  In  Increase  v.  Babcock,  23  Exporting  Co.  v.  Gano,  13  Ohio,  269; 
Pick.  346,  the  court  said  :  "  When  the  Renick  v.  Bank  of  West  Union,  lb.  298. 
charter  is  repealed,  it  has  ceased  to  '  Com.  v.  Arrison,  1 5  Serg.  &  Rawle, 
have  force  as  a  charter.  It  has  expired.  127.  See  Com.  v.  Woelper,  3  Serg.  & 
This  is  its  dissolution.  The  corpora-  Rawle,  52;  Com.  v.  Cain,  5  Id.  510; 
tion  derives  no   power   from   it.     It  Com.  v.  Murray,  1 1  Id.  73. 
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formation  at  the  instance  of  a  private  relator,  to  test  tlie 
right  to  an  office,  rests  in  the  sound  discretion  of  the  court 
to  whiclf  the  application  is  made,  even  though  there  be  a 
substantial  defect  in  the  title  by  which  the  office  is  held.^ 
When  the  information  is  filed,  the  discretionary  power  of 
the  court  is  expended,  and  the  issues  of  law  or  fact  raised 
by  the  pleadings  must  be  tried  and  decided  in  the  same 
manner,  and  with  the  same  strictness,  as  in  any  other  case, 
civil  or  criminal.* 

§  383.  When  an  information  will  not  lie. — The  people  of 
the  State  have  no  general  power  to  invoke  the  action  of 
the  courts  by  suits  in  their  name  of  sovereignty,  for  the  redress 
of  civil  wrongs  sustained  by  individual  citizens  at  the  hands 
of  others.  It  is  not  sufficient  for  the  people  to  show  that 
wrong  has  been  done  to  some  one.  The  wrong  must  ap- 
pear to  have  been  done  to  the  people,  in  order  to  support 
an  action  by  the  people  for  its  redress.^  An  information  in 
the  nature  of  quo  warranto  is  not  the  proper  remedy  for 
the  recovery  of  real  estate,  except  when  the  real  estate  has 
escheated  or  been  forfeited  to  the  State  for  its  use.*  When 
a  turnpike  company  has  not  followed  the  directions  of  the 
act  relative  to  the  compensation  to  be  made  to  the  owners 
of  the  land  through  which  the  road  has  been  made,  the 
company  is  a  trespasser.  The  fact  that  the  public  is  in  no 
way  interested  in  such  a  controversy,  is  a  sufficient  reason 
for  not  granting  an  information  in  the  nature  of  qtio  war- 
ranto? An  information  alleged  that  the  defendant  was  a 
corporation  organized  under  an  act  authorizing  the  con- 
struction of  plank  roads ;  and  that  the  defendant  had 
wrongfully  and  unlawfully  exercised  powers  not  conferred 


'  State  V.  Mead,  56  Vt.  353 ;  State  V.  Strange,   1196;    Rex   v.    Shepherd,  4 

McNaughton,  lb.  736  ;  State  v.  Fisher,  Term  Rep.  381  ;'Regina  v.  Mousley,  8 

28  Id.  714;  State  V.  Smith,  48  Id.  266.  Ad.  &  E.  957. 

2  State  V.  Brown,  5  R.  I.  i.  ''  State  v.  Shields,  56  Ind.  521. 

3  People  V.  Alb.  &  Susq.  R.R.  Co.,  'People  v.  Hillsdale,  etc.,  Turnpike 
57  N.  Y.   161 ;    Rex   v.  Dawbeny,  2  Co.,  2  Johns,  igo. 
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by  law,  in  that  it  had  entered  upon  the  lands  of  three  sev- 
eral persons,  (naming  them,  and  describing  the  lands,)  cut 
timber,  dug  up  soil,  and  constructed  its  road  upon  the  lands 
without  authority  or  license  from  the  owners.  It  was 
claimed  that  the  case  came  within  the  clause  of  an  act 
which  provided  that  an  information  might  be  filed  when  a 
corporation  did  or  omitted  acts  that  amounted  to  a  surren- 
der or  forfeiture  of  its  rights  and  privileges,  or  when  it  ex- 
ercised powers  not  conferred  by  law,  inasmuch  as  the  de- 
fendant had  no  right  to  construct  its  road  across  any  one's 
land  without  his  consent,  and  without  having  in  some  man- 
ner acquired  the  right  of  way.  A  demurrer  to  the  infor- 
mation having  been  sustained,  the  court,  on  appeal,  said : 
"We  think  that  the  provision  in  the  statute  above  quoted, 
in  reference  to  the  exercise  of  powers  not  conferred  by  law, 
was  intended  to  meet  cases  where  corporations  undertake 
to  exercise  corporate  powers  or  franchises  not  conferred 
upon  them,  as  for  example,  where  an  insurance  company 
■  exercises  the  powers  of  a  banking  company,  or  where  a 
corporation  of  any  description  usurps  and  exercises  corpo- 
rate powers  of  a  different  character  from  those  provided  in 
the  law  of  its  organization.  If  the  corporation  has  entered 
upon  the  lands  of  the  persons  named  in  the  information, 
and  located  its  road  thereon  without  leave,  not  having  ac- 
quired the  right  of  way,  those  persons  have  ample  legal 
remedies  by  suits  in  their  own  names ;  but  they  cannot  ad- 
just their  private  rights  in  a  proceeding  of  this  kind."^  An 
information  in  the  nature  of  quo  warranto  against  a  rail- 
road company  cannot  be  sustained  which  does  not  allege 
that  the  company  is  not  incorporated,  but  states  that  the 
company  does  not  intend  to  construct  the  whole  of  its  road 
according  to  the  description  in  the  articles  of  association, 
and  that  it  means  to  make  use  of  its  organization  for  the 
purpose  of  condemning  and  appropriating  private  property 

»  State  V.  Kill  Buck  Turnp.  Co.,  38  Ind.  71,  per  Worden,  C.  J. 
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over  which  to  c'onstruct  its  railroad.  If  the  road  of  the 
company  should  not  be  constructed  as  contemplated  within 
the  time  which  the  law  allows  for  its  completion,  the  proper 
remedy  may  then  be  applied.  Should  the  company  attempt 
to  condemn  and  appropriate  to  its  use  private  property 
without  being  authorized  and  empowered  to  do  so,  the  per- 
son whose  property  it  seeks  to  appropriate  can  interpose 
and  prevent  such  appropriation.^ 

A  mere  vague  apprehension  of  future  mischief  is  not  a 
cause  for  the  dissolution  of  a  corporation.  A  telegraph 
company  leased  its  line  to  another  company  at  a  less  rent 
than  it  might  have  obtained,  fraudulently  intending  to  give 
the  benefit  of  the  lease  to  the  other  company  in  which  the 
majority  in  interest  of  the  stockholders  of  the  first-named 
company  were  also  interested.  It  appeared,  however,  that 
since  the  petition  was  filed,  the  lease  in  question  had  been 
cancelled  by  a  vote  of  the  directors  of  each  of  the  two  com- 
panies. It  was  contended  that  as  the  majority  in  interest 
had  shown  a  disposition  to  deal  unfairly  with  the  rights  of 
the  minority  of  the  stockholders,  they  could  not  any  longer 
be  trusted,  and  that  as  the  court  would  discharge  trustees 
who  had  wilfully  violated  the  duties  of  their  trust,  so,  in  this 
case,  it  should  dissolve  the  corporation.  The  court,  in  dis- 
missing the  petition,  said  :  "  Such  a  power  is  one  of  great 
delicacy,  and  must  be  exercised- with  extreme  caution,  as 
the  dissolution  of  a  corporation  must  affect  seriously  not 
only  the  property  of  the  petitioners,  and  of  those  by  whom 
such  frauds  have  been  committed,  or  from  whom  they  are 
to  be  apprehended,  but  also  of  those  stockholders  who  are 
not  parties  to  the  controversy  as  such,  and  are  represented 
in  it  only  through  the  corporation  itself.  No  proceeding 
so  radical  as  the  destruction  of  the  organization  should  be 
taken,  unless,  after  careful  examination,  the  court  were  fully 


'  State  V.  Kingan,  51  Ind.  142.     See    Pa.  St.  26 ;  State  v.  Pipher,  28  Kansas, 
Com.  V.  Pittsburg,  etc.,  R.R.  Co.,  58     127. 
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satisfied,  whatever  the  disadvantages  and 'losses  attending 
such  a  step  might  be,  that  in  no  other  way  could  the  rights 
of  all  innocent  stockholders  be  so  well  protected."  ^  On  an 
information  in  the  nature  of  quo  warranto  against  a  bank 
for  a  forfeiture  of  its  franchises,  it  was  held  a  sufficient  de- 
fense that  the  bank  was  then  doing  business  and  redeeming 
its  bills ;  that  it  had  a  right  recognized  by  its  charter  to  sus- 
pend business ;  that  if  proceedings  were  not  instituted 
against  it  until  it  had  become  solvent,  the  right  to  prosecute 
for  a  forfeiture  had  ceased ;  that  had  the  insolvency  con- 
tmued  until  the  prosecution  was  commenced,  the  forfeiture 
would  have  been  irremediable ;  but  as  the  bank  had  re- 
sumed the  redemption  of  its  bills,  and  in  the  meantime 
complied  with  its  charter  by  discontinuing  banking  opera- 
tions, it  was  too  late  to  complain  of  insolvency  which  no 
longer  existed.^ 


'Matter  of  Franklin  Tel.  Co.,  119 
Mass.  447.  Where  a  railroad  company 
Has  diverted  a  iiighway  ultra  vires,  but 
with  3.  bona  fide  view  to  the  convenience 
of  the  public,  a  court  of  equity  will  not 
compel  the  company  to  replace  the 
highway  so  as  to  make  its  work  mtra 
vires,  if  doing  so  will  cause  greater  in- 
convenience to  the  public,  or  to  the 
complaining  section  of  the  public.  But 
the  attorney-general  will  not  be  pre- 
vented from  proceeding  to  abate  any 
obstruction  or  nuisance  which  he  may 
consider  to  exist  on  the  highway  in 
question ;  and  an  information  will  be 
dismissed  without  costs,  and  without 
prejudice  to  his  taking  such  steps,  by 
indictment  or  otherwise,  as  he  may 
think  proper.  Atty.  Genl.  v.  Ely,  etc., 
R.R.  Co.,  L.  R.  6,  Eq.  106. 

"  People  V.  Bank  of  Niagara,  6  Cowen, 
196 ;  People  v.  Washington  &  Warren 
Bank,  lb.  212.  The  omission  of  an 
express  duty  prescribed  by  a  charter  to 
a  corporation  is  a  cause  of  forfeiture  ; 
its  performance  being  in  the  nature  of 


a  condition  for  the  breach  of  which  the 
sovereign  may  resume  his  grant.  With 
respect  to  the  duties  arising  by  impli- 
cation from  the  nature  of  the  franchise- 
granted,  and  the  interest  of  the  public 
in  their  due  and  continued  perform- 
ance, only  such  acts  or  omissions  will 
be  destructive  to  the  charter  as  con- 
cern matters  which  are  of  the  essence 
of  the  contract  between  the  State  and 
the  corporation .  But  when  the  charter 
expressly  imposes  a  duty  which  the 
company  is  to  perform,  although  it  may 
not  declare  that  non-performance  shall 
make  a  forfeiture,  yet  it  must  be  taken 
to  have  been  required  by  the  State  as  a 
material  stipulation  for  the  non-per- 
formatnce  of  which  by  the  corporation 
the  State  may  put  an  end  to  the  con- 
tract. If,  however,  the  sovereign,  with 
a  distinct  knowledge  of  the  breach  of 
duty  by  the  corporation,  thinks  proper 
by  an  act  to  remit  the  penalty,  or  to 
continue  the  corporate  existence,  or  to 
deal  with  the  corporation  as  lawfully 
and  rightfully  existing  notwithstanding" 
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A  quo  warranto  is  not  a  proper  remedy  for  a  breach  of 
trust.^  If  the  officers  of  a  corporation  organized  under  a 
particular  name,  use,  in  the  exercise  of  the  corporate  fran- 
chises, an  abbreviation  of  the  name,  it  is  not  a  usurpation, 
and  will  not  support  a  proceeding  by  quo  warranto  to  oust 
them.^  The  question  of  power  to  extend  a  city  govern- 
ment over  additional  territory  annexed  cannot  be  raised  by 
quo  warranto.  It  does  not  follow  that  because  the  con- 
stitutionality of  a  law  may  arise  in  deciding  whether  a 
person  is  legally  in  office,  that  quo  warranto  may  be  re- 
sorted to  in  order  to  determine  as  to  the  validity  of  a 
law.  If  an  officer  threatens  to  exercise  power  not  confer- 
red upon  the  office,  or  to  exercise  the  powers  of  his  office  in 
a  territory  or  jurisdiction  within  which  he  is  not  authorized 
to  act,  persons  feeling  themselves  aggrieved  may  usually  re- 
strain the  act  by  injunction.^  Where,  under  a  statute  pro- 
viding that  an  information  might  be  filed  by  the  prosecut- 
ing attorney  in  the  circuit  court  upon  his  own  relation, 
whenever  he  deemed  it  his  duty  to  do  so,  or  should  be 
directed  by  the  court  or  other  competent  authority,  or  by 
any  other  person  on  his  own  relation,  whenever  he  claimed 
an  interest  in  the  office,  franchise,  or  corporation,  which  was 
the  subject  of  the  proceeding,  the  relator  was  not  inter- 
ested in  the  franchise  alleged  to  have  been  unlawfully  ex- 
ercised, it  was  held  that  his  remedy,  if  any,  was  by  injunc- 
tion, and  not  information.*  A  statute  which  provides  that 
an  information  may  be  filed  against  any  person  unlawfully 
holding  or  exercising  any  public  office  or  franchise  within 
the  State  ;  or  any  office  in  any  corporation  created  by  the 


such  known  default,  it  must  be  taken,  '  Dart  v.  Houston,  22  Ga.  506. 

as  in  other  cases  of  breaches  of  con-  '  People  v.  Bogart,  45  Cal.  73 ;  Peo- 

dition,  to  be  intended  as  a  declaration  pie  v.  Sierra,  etc.,  Co.,  89  Id.  514,  and 

that  the  forfeiture  is  not  insisted  on,  cases  cited. 

and,  therefore,  as  a  waiver  of  previous  ^  People  v.  Whitcomb,  55  III.  172. 

defaults.     Atty.  Genl.   v.    Petersburg,  *  State  v.  Smith,  32  Ind.  213. 

etc.,  R.R.  Co.,  6  Ired.  456;  People  v. 

Manhattan  Co.,  9  Wend.  351. 
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laws  of  the  State  ;  and  when  any  public  officer  has  done  or 
suffered  any  act  which  works  a  forfeiture  of  his  office  ;  or 
when  any  persons  act  as  a  corporation  in  the  State  without 
being  authorized  by  law,  or  if,  being  incorporated,  they  do 
or  omit  acts  which  amount  to  a  surrender  or  forfeiture  of 
their  rights  and  privileges  as  a  corporation ;  or  when  they 
exercise  powers  not  conferred  by  law,  does  not  authorize 
proceedings  in  quo  warranto  for  the  mere  irregular  exercise 
of  a  power,  although  the  irregularity  may  be  sufficient,  when 
tested,  to  vitiate  or  render  void  the  act  done.  If  the  power 
attaches,  the  manner  of  its  exercise  cannot  be  challenged 
by  information  in  quo  warranto.  Nor  is  it  within  the 
legitimate  scope  of  the  relief  afforded  by  such  proceedings 
to  declare  null  and  void  what  may  have  been  done,  but  only 
to  affirm  or  adjudge  as  unauthorized,  the  claim  to  an  office, 
franchise,  or  power,  which  may  have  been  unlawfully  ex- 
ercised with  .or  without  color  of  right,  and,  in  case  of  an 
adverse  claimant,  to  award  the  office  or  franchise  to  him 
who  is  legally  entitled  to  it.^ 

An  act  permitting  the  issuing  of  a  writ  of  quo  warranto 
in  case  any  question  shall  arise  concerning  the  exercise  of 
any  office  in  any  corporation  created  by  authority  of  law, 
and  having  the  chief  place  of  business  within  the  respective 
county,  confers  no  jurisdiction  except  in  questions  of  strictly 
corporate  offices.  Professorships  in  a  university  created  by 
the  trustees  of  the  institution  for  the  purpose  of  accom- 
plishing the  objects  contemplated  by  the  act  of  incorpora- 
tion, are  not  corporate  officers,  but  the  incumbents  are 
merely  agents  or  employes  of  the  corporation,  whose 
services  if  not  regulated  by  contract  with  the  board  of 
trustees  may  be  dispensed  with  whenever  the  interests  of 
the  institution  in  their  judgment  demand  it.^     When  a  lot- 


'  State    V.    Lyons,    31     Iowa,    432.     mistake.      State    v.  Pawtuxet  Tump. 
There  must  be  more  than  accidental     Corp.,  8  R.  I.  182. 
negligence,  or  excess  of  power,  or  mere        '  Philips  v.  Com.,  98  Pa.  St.  394. 
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tery  is  granted  to  a  corporation,  the  managers  of  the  lottery 
appointed  to  the  trust  by  the  corporation,  are  not  liable  to 
an  information  in  the  nature  of  gtto  warranto,  they  being 
the  private  agents  or  servants  of  the  corporation,  and  r'e- 
movable  by  it  at  pleasure,  or  at  least  for  good  cause.  The 
only  effect  of  a  judgment  against  them  upon  such  an  in- 
formation would  be  their  removal  from  their  position,  and 
the  corporation  might  immediately  reinstate  them-.^  An 
information  in  the  nature  of  quo  warranto  cannot  b^  main- 
tained to  oust  the  captain  of  a  military  company  from  his 
office  on  the  ground  that  he  was  not  legally  commissioned.^ 
The  exercise  of  the  power  of  using  streets  for  laying  gas 
pipes  is  rather  an  easement  than  a  franchise.  It  is  not  a 
State  franchise,  but  a  mere  grant  of  authority  resting  in 
contract  or  license,  and  is  not  subject  to  a  proceeding  by 
quo  warranto?  When  the  moving  party  and  defendant 
do  not  claim  under  the  same  charter,  it  is  not  a  case  proper 
for  an  information  in  the  nature  of  quo  warranto  to  show 
by  what  authority  the  defendant  fills  the  office  of  minister 
of  a  religious  society.*  The  relator  is  supposed  to  have  ex- 
hibited his  whole  case  in  its  most  favorable  aspect,  and  if 
it  should  appear  to  the  court,  upon  an  examination  of  the 
affidavits,  that,  upon  facts  stated,  it  ought  not  upon  legal 
principles  to  interfere  in  the  matter,  it  will  of  course  be 
improper  for  it  to  grant  leave  to  file  the  information.* 

'Com.  V.  Dearborn,  15   Mass.  125.  test  of  a  public  office  is,  that  it  is  parcel 

See  People  v.   Hills,  i   Lansing,  202 ;  of  the  administration  of  government. 

Rex  V.  Corp.  of  Bedford  Level,  6  East,  civil   or   miUtary,  or  is   itself  created 

356;    Darby  v.  Regina,   12   Clark   &  directly  by  the  law-making  power.  The 

Fin.  520.  position  of  chief  engineer  of  a  railroad 

'  State  v.Wadkins,  I  Rich.  42;  Rich-  company  is  not  such  an  office.    Eliason 

ARDSON,  J.,  dissenting,  maintained  that  v.  Coleman,  86  N.  C.  235. 

as  against  the  assumption  of  an  office  '  People  v.  Gas  Light  Co.,  38  Mich. 

in  virtue  of  the  formula  of  a'  commis-  154. 

sion,  there  could  be  no  doubt  of  the  *  Com.  v.  Murray,  1 1  Serg.  &  Rawle, 

right  and  duty  of  the  court  to  proceed  Ti. 

by  the  writ  of  quo  warranto,  and  to  '  People  v.  Tisdale,  I  Douglass  Mich, 

order  the  divestiture  of  the  supposed  59. 
commission  if  illegally  obtained.    The 
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§  384.  By  whom  prosecuted. — At  common  law,  a  writ  of 
gno  warranto  could  only  be  sued  out  by  the  law  ofificers  of 
the  crown.  It  was  regarded  as  the  king's  writ  of  right  to 
be  issued  in  case  of  the  usurpation  of  an  office.  This  writ 
at  an  early  day  gave  place,  as  we  have  seen,^  to  the  more 
convenient  proceeding  of  an  information  in  the  nature  of 
quo  warranto.  The  officers  of  the  crown  were  accustomed 
to  file  informations  at  discretion  upon  the  application  of 
individuals  who  were  not  named  as  relators  in  the  proceed- 
ings.'' By  the  act  of  4  and  5  of  William  and  Mary,^  which 
took  effect  in  1693,  and  was  passed  to  prevent  frivolous 
informations,  no  information  could  be  filed  without  express 
orders  to  be  given  by  the  Court  of  King's  Bench  in  open 
court.  The  statute  of  9  Anne,*  provided  that  in  informa- 
tions relating  to  corporate  offices  or  franchises,  the  name  of 
the  relator  should  be  mentioned.® 


'  Ante,  §  380.  of  the  crown  office  to  file  an  informa- 

'  Cole  on  Information,  127.  tion  with  a  view  to  redress  the  public 

°  Ch.  18.  wrong  of  which  the  relator  complains  ; 

■•Ch.  20,  171 1.  whereupon  the  relator  is  required,  as 

'  State  V.  Gleason,  12  Fla.  190;  Jersey  the  public  never  pay  costs  on  failure  of 

City  Gas  Light  Co.  v.  Consumers'  Gas  a  public  prosecution,  to  give  security  to 

Co.,  40  N.  J.  Eq.  427  ;  State  v.  Butler,  the  party  complained  of  for  costs  if 

15  Lea  Tenn.  104,     "In  England,  the  the    prosecutor    should    not    prevail. 

Court  of  King's  Bench  having  a  general  Upon  such  application,  the  court  usu- 

superintending  control  over  the  crimi-  ally  order  a  notice  to  the  party  com- 

nal  jurisdiction  of  the  whole  kingdom,  plained  of  to  appear  and  show  cause, 

there  is  attached  to  the  crown  side  of  and  if  on  appearance  probable  cause  is 

that  court  a  department  denominated  shown,  the  usual  course  is  to  direct  the 

the  crown  office.     At  the  head  of  this  master  of  the  crown  office  to  file  an 

department  is  an  officer  of  the  crown  information  at  the  suit  of  the  king,  but: 

known  as  the  king's  coroner  and  at-  naming  the  relator,  after  which  it  is- 

torney,  commonly  called  the  master  of  conducted  by  the  relator  at  his  own 

the  crown  office.     This  officer  has  au-  expense  very  much  in  the  nature  of  a 

thority  to  file  informations  in  the  name  civil  suit An  information  by  the 

of  the  king  in  suitable  cases;  and  being  attorney-general  ex  officio  is  filed  on 
at  the  same  time  an  officer  of  the  court  his  own  authority,  and  usually  for  every 
and  subject  to  its  orders  and  directions,  class  of  violations  of  public  right; 
the  practice  has  been  for  individuals  though  both  are  public  prosecutions 
specially  affected  or  injured  by  any  instituted  by  acknowledged  and  author- 
usurpation  of  office,  or  other  wrong  or  ized  public  officers."  Shaw,  C.  J.,  in 
injury  to  the  public,  to  file  in  court  an  Goddard  v.  Smithett,  3  Gray,  116. 
application  for  a  direction  to  the  master 
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An  information  for  the  purpose  of  dissolving  a  corpora- 
tion, or  of  seizing  its  franchises,  can  only  be  prosecuted  by 
the  authority  of  the  State  granting  the  charter,  to  be  exer- 
cised by  the  legislature  or  by  the  attorney  or  solicitor-gen'- 
eral  acting  under  its  direction  or  ex  officio  in  its  behalf.  For 
the  State  may  waive  any  breaches  of  any  condition  ex- 
pressed or  implied  on  which  the  corporation  was  created, 
and  the  State  must  be  a  party  to  the  proceeding.^  The 
usurpation  of  an  office  established  by  the  constitution  under 
color  of  an  executive  appointment,  and  the  abuse  of  a  public 
franchise  under  color  of  a  legislative  grant,  are  public  wrongs 
and  not  private  injuries,  and  the  remedy  by  quo  warranto 
must  be  on  the  suggestion  of  the  attorney-general  or  some 
authorized  agent  of  the  State.^  The  erection  of  toll-gates 
upon  a  public  turnpike  road  and  demand  and  receipt  of 
toll  on  passing  such  gate  upon  the  road  is  a  liberty  or  fran- 
chise grantable  by  legislative  authority  alone.  The  exer- 
cise of  such  right  without  authority  is  a  franchise.  The 
object  of  a  writ  of  quo  warranto  in  such  a  case  is  to  vindi- 
cate the  public  authority  and  to  resume  the  usurped  fran- 
chise by  an  ouster  of  the  usurper.  The  remedy  cannot  be 
wielded  by  an  individual  who  may  choose  to  appear  as  the 
champion  of  the  public  interest,  but  can  be  properly  com- 
menced only  upon  the  motion  of  the  attorney  of  the  State. 
Upon  the  motion  of  the  latter,  founded  on  affidavits  or 
other  evidence  disclosing  the  wrong  complained  of,  the 
court  may  allow  him  to  file  an  information  on  which  the 

'  Cora.  V.  Union  Ins.  Co.,  5  Mass.-  on  the  information  of  the  district  at- 

230 ;  Com.  V.  Fowler,  10  Id.  290  ;  Farn-  torney  without  a  previous  rule  to  show 

ham  V.  Del.  &  Hudson  Canal  Co.,  61  cause.     Gilroy  v.  Com.,   105   Pa.   St. 

Pa.  St.  265 ;   Houston  v.  Neuse  River  484. 

Nav.  Co.,  8  Jones  N.  C.476 ;  President,  '  Murphy  v.  Farmers'  Banlc,  20  Pa. 

etc.,  V.  McConaby,  16  Serg.  &  Rawle,  St.  415;    Com.   v.   Farmers'  Banlc,   2 

144;    State  V.   Paterson,    etc..  Tump.  Grant's  Cas.  392;  Voisin  v.  Leche,  23 

Co.,  I  Zab.  9;  State  V.  Ashley,  i  Ark.  La.  Ann.   25;    Miller   v.  Palermo,    14 

513.     In  Pennsylvania  a  ^z^o  war^a^^o  Kansas,    14;    Robinson    v.   Jones,    14 

to  determine  the  right  of  individuals  to  Fla.  256  ;  State  v.  Schnierle,  5   Rich, 

act  as  school  directors,  may  be  issued  S.  C.  299. 
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writ  will  issue.^  "  In  Massachusetts  the  attorney  and  solicit- 
or-general has  authority  as  incident  to  the  ofifice  to  file  in- 
formations ex  officio  in  the  name  and  behalf  of  the  State. 
The  information  is  in  its  nature  a  prosecution  for  some 
offence  against  the  government  by  an  application  to  a  court 
of  criminal  jurisdiction,  and  is  essentially  a  public,  criminal 
prosecution.  When  filed  by  the  attorney-general,  it  is  done 
at  his  own  discretion,  according  to  his  own  view  of  the 
rights  of  the  government,  without  leave  of  the  court ;  nor 
will  the  court  direct  or  advise  him  on  the  subject."^  In 
New  York,  upon  leave  granted,  the  attorney-general  may 
bring  an  action  against  a  corporation  created  by  the  State 
to  procure  a  judgment  vacating  the  charter,  or  annulling 
the  existence  of  the  corporation  on  the  ground  that  it  has 
either,  first,  offended  against  any  provision  of  an  act  by  or 
under  which  it  was  created,  altered,  or  renewed,  or  an  act 
amending  the  same  and  applicable  to  the  corporation  ;  or, 
second,  violated  any  provision  of  law  whereby  it  has  for- 
feited its  charter  or  become  liable  to  be  dissolved  by  the 
abuse  of  its  powers;  or,  third,  forfeited  its  privileges  or 
franchises  by  a  failure  to  exercise  its  powers ;  or,  fourth, 
done  or  omitted  any  act  which  amounts  to  a  surrender  of 
its  corporate  rights,  privileges,  and  franchises ;  or,  fifth,  ex- 
ercised a  privilege  or  franchise  not  conferred  upon  it  by 
law.  The  court  before  granting  leave  may,  in  its  discre- 
tion, require  such  previous  notice  of  the  application  as  it 
thinks  proper  to  be  given  to  the  corporation  or  an  officer 
of  it,  and  may  hear  the  corporation  in  opposition.  The 
action  is  triable  of  course  and  of  right  by  a  jury.^     In  In- 

'  Com.  V.  Lexington,  etc.,  Tump.  Co.,  1 58.       See   Wallace   v.    Anderson,    5 

6  B.  Men.  397.  Wheat.  291. 

'  Goddard  v.  Smithett,  3  Gray,  116,  *  N.  Y.Code,  Ed.  of  1884,  sees.  1798, 

per  Shaw,  C.  J.     In  Texas  there  is  no  1799,1800.    In  Slee  v.  Bloom,  5  Johns, 

statute  extending  the  right  to  a  citizen,  Ch.  379,  381,  Chancellor  Kent  held 

and,  consequently,  the  proceeding  must  that  the  forfeiture  of  corporate  rights 

be  by  the  attorney-general  in  the  name  must  be  judicially  ascertained  and  de- 

of  the  State.  Wright  v.  Allen,  2  Texas,  clared,  and  that  corporate  power  which 
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diana  an  information  may  be  filed  against  any  person  or 
corporation  where  any  association  or  number  of  persons 
act  within  the  State  as  a  corporation  without  being  legally 
incorporated.  The  information  may  be  filed  by  the  prose- 
cuting attorney  in  the  circuit  court  of  the  proper  county 
upon  his  own  relation.  The  information  must  consist  of  a 
plain  statement  of  the  facts  which  constitute  the  grounds 
of  the  proceeding  addressed  to  the  court.^ 

In  questions  merely  involving  the  administration  of  cor- 
porate functions  or  duties  which  touch  only  individual 
rights,  such  as  the  election  of  officers,  admission  of  a  cor- 
porate officer  or  member,  and  the  like,  the  writ  may  issue 
at  the  suit  of  the  attorney-general,  or  of  any  person  or  per- 
sons interested  in  prosecuting  the  same.^  In  Pennsylvania, 
before  the  act  of  1836,  informations  in  the  nature  of  ^?^<7 


had  been  abused  or  abandoned  could 
only  be  taken  away  by  regular  process, 
and  he  expressed  the  belief  that  there 
was  no  instance  of  calling  in  question 
the  rights  of  a  corporation  as  a  body 
for  the  purpose  of  declaring  its  fran- 
chises forfeited,  but  at  the  instance  and 
on  behalf  of  the  government.  S.  P. 
Vernon  Soc.  v.  Hillas,  6  Cowen,  23. 
It  was  held  at  an  early  day  in  Illinois 
that  a  proceeding  by  quo  warranto  was 
within  the  intent  and  meaning  of  the 
clause  of  the  constitution  of  that  State 
declaring  that  all  prosecutions  should 
be  carried  on  in  the  name  and  by  the 
authority  of  the  people.  Donnelly  v. 
People,  II  111.  552;  People  v.  Miss.  & 
Atlantic  R.R.  Co.,  13  Id.  66;  Wight 
V.  People,  15  Id.  417. 

'  2  Rev.  Sts.  of  Ind.,  Ed.  of  1876,  p. 
298,  sec.  749;  p.  299,  sees.  750,  751  ; 
State  V.  Beck,  81  Ind.  500.  In  Ten- 
nessee, under  the  Code,  sees.  3412, 
3413,  the  attorney-general  must  be  a 
party  to  a  suit  to  have  the  franchises 
of  a  corporation  declared  forfeited  by 
reason  of  its  not  complying  with  the 


provisions  of  its  charter.  State  v. 
White's  Creek  Tump.  Co.,  3  Tenn. 
Ch.  177. 

'  Com.  V.  Union  Ins.  Co.,  5  Mass. 
230;  Murphy  V.  Farmers'  Bank,  20  Pa. 
St.  41 5  ;  Yonkey  v.  State,  27  Ind.  236 ; 
Parker  v.  Smith,  3  Minn.  240 ;  Miller 
V.  Palermo,  12  Kansas,  14;  Respub- 
lica  V.  Griffiths,  2  Dallas,  112.  The 
distinction  between  informations  in  the 
nature  of  quo  warranto  to  impeach  an 
election  or  admission  of  a  corporate 
officer  or  member  and  informations  to 
dissolve  a  corporation  is  well  settled. 
In  Nortli  Carolina,  when  a  person 
usurps  an  office  or  intrudes  into  it,  or 
is  found  unlawfully  holding  or  execut- 
ing it,  the  Revised  Code,  ch.  95,  sec. 
loi,  authorizes  the  attorney-general  or 
a  solicitor  for  the  State  to  institute  the 
proceeding.  Houston  v.  Neuse  River 
Nav.  Co. ,  8  Jones,  476.  When  the  ac- 
tion is  for  usurping  a  public  office,  if 
the  defendant  has  received  fees  or 
emoluments  of  the  office,  he  may  be 
arrested.  Patterson  v.  Hubbs,  65  N. 
C.  119;  Loftin  v.  Sowers,  lb.  251. 
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warranto  at  the  instance  of  a  private  relator  were  always 
required  to  be  with  leave  of  the  court,  and  leave  was  not 
granted  except  upon  the  application  of  a  private  relator. 
No  one  was  held  competent  who  had  not  a  sufficient  inter- 
est to  warrant  his  interference,  and  the  statute  made  no 
change  in  this  particular.  As  the  Pennsylvania  act  was 
reported  by  the  commissioners,  it  was  drawn  so  as  to  pro- 
vide that  writs  should  be  .granted  in  such  cases  only  upon 
the  suggestion  of  the  attorney -general  or  his  deputy.  The 
legislature,  however,  altered  the  provision  and  enacted  that 
such  writs  might  be  issued  upon  the  suggestion  of  any  per- 
son or  persons  desiring  to  prosecute  the  same.  The  statute 
of  9  Anne  allowed  informations  at  the  relation  of  any  per- 
son wishing  to  sue  or  prosecute  thern,  and  under  that  stat- 
ute the  rule  was  that  a  private  relator  must  have  an  interest. 
The  Pennsylvania  act,  which  substantially  incorporates  the 
English  statute,  has  received  the  same  construction,  and  the 
court  has  construed  the Avords,  "any  person  or  persons  de- 
siring to  prosecute  the  same,"  to  mean  any  person  who  has 
an  interest  to  be  affected.  It  does  not  give  a  private  rela- 
tQr  the  writ  in  a  case  of  public  right  involving  no  individual 
grievance.^  Practically,  it  is  a  matter  of  but  little  conse- 
quence whose  name  may  be  used,  so  that  a  meritorious 
case  is  presented  to  the  court  and  substantial  justice  can  be 
administered  between  the  real  .parties  to  the  controversy. 


'  Cora.  V.  Allegheny  Bridge  Co.,  20  leave  to  file  such  an  information,  the 

Pa.  St.  185;  Com.  V.  Railroad  Co.,  lb.  question  was  suggested  by  Shaw,  C. 

518  ;  Murphy  V.  Farmers'  Bank,  w/ra/  J., but  not  determined  by  him,  whether 

Com.  V.  Cluley,  56  Pa.  St.  270.    On  a  the  private  right  of  the  petitioner  must 

petition  to  obtain  authority  to  fi,le  an  be  some  right,  legal  or  equitable,  rec- 

information  in  the  nature  oiquo  war-  agnized  by  law,  and  be  such  a  right  or 

ranto  against  a  railroad  company  un-  interest  that,  in  case  of  diminution  or 

der  a  statute  providing  that  any  person  infringement,  the  petitioner  would  have 

whose  private   right  or  interest  had  some  remedy  at  law  or  in  equity,  and 

been  injured  or  put  at  hazard  by  the  that  the  purpose  of  the  act  was  to  af- 

exercise  by  any  private  corporation  of  ford  him  a  better  remedy.      Boston, 

a  franchise  or  privilege  not  conferred  etc.,   Corp.  v.  Midland  R.R.  Co.,   i 

by  law,  might  apply  to  the  court  for  Gray,  340. 
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The  nature  of  the  right  asserted  requires  a  speedy  remedy. 
This  can  be  accompHshed  as  well  by  proceeding  in  the 
name  of  the  attorney-general  as  of  the  State,  or  of  the 
party  directly  interested,  the  object  being  to  determine 
who  has  the  legal  right  to  hold  the  office.^  In  Wisconsin 
it  was  stated  by  the  court  in  an  early  case  that  the  usual 
practice  in  that  State  was  for  the  attorney-general  to  insti- 
tute the  proceeding  upon  his  own  relation  or  that  of  an- 
other ;  or  for  the  relator  to  apply  to  that  officer  for  the  use 
of  his  name  ;  or,  if  he  refused  on  such  application,  to  apply 
to  the  court,  which  might  allow  the  information  to  be  filed, 
or  not,  in  its  discretion  ;  and  that  it  was  only  when  the 
attorney-general  refused,  or  so  conducted  the  suit  as  to  in- 
dicate hostility  to  the  rights  of  the  relator,  or  on  leave 
granted  by  the  court  under  the  circumstances  of  the  spe- 
cial case,  that  the  relator  would  be  permitted  to  control  the 
proceedings  against  the  authority  of  the  attorney-general.^ 
Corporators  who  attend  and  vote  for  the  election  of  offi- 
cers are  not  competent  relators  to  question  the  titles  of 
those  elected  if  they  knew  of  the  objection  on  which  they 
rely ;  a  general  principle  on  which  the  court  acts  with  re- 
spect to  the  qualification  to  be  a  relator  being  that  he  who 
has  concurred  in  inducing  a  party  to  exercise  an  office  can- 
not be  heard  on  an  application  to  turn  him  out  of  the 
office.^  

'  Lindsey  v.  Atty.  Genl,   33  Miss,  file  an  information  in  the  nature  of  a 

508.  guo  warranto''    Sts.  of  Mass.  of  1852, 

2  Atty.  Genl.  v.  Bars  tow,  4  Wis.  567.  ch.  312,  sec  42;  Goddard  v.  Smithett, 

A  religious  society  is  not  within  the  3  Gray,  n6. 

provisions  of  the  act  of  Massachusetts  '  Grant  on  Corp.  254,  and  cases 
that  "any  person  whose  private  right  cited;  Cole  v.  Dyer,  29  Ga.  434.  In 
or  interest  has  been  injured'  or  is  put  Rex  v.  Slythe,  6  Barn.  &  Cress.  J240, 
in  hazard  by  the  exercise  by  any  private  Abbott,  C.  J„,said:  "It  has  been 
corporation  or  any  persons  claiming  to  generally  regarded  as  a  rule  of  corpo- 
be  a  private  corporation,  of  a  franchise  ration  law  that  a  person  is  not  to  be 
or  privilege  not  conferred  by  law,  permitted  to  inipeach  a  title  conferred 
whether  such  person  be  a  member  of  by  an  election  in  which  he  has  con- 
such  corporation  or  not,  may  apply  to  curred,  or  the  titles  of  those  mediately 
the  supreme  judicial  court  for  leave  to  or  immediately  derived  from  that  elec- 
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§  385.  Who  to  be  made  parties  defendants. — If  the  infor- 
mation lias  for  its  object  to  oust  certain  persons  from  act- 
ing as  a  corporation,  and  to  test  the  fact  of  their  incorpo- 
ration, it  should  be  against  them  as  individuals ;  while  if 
the  object  is  to  effect  the  dissolution  of  a  corporation 
which  has  an  actual  existence,  or  to  oust  such  corporation 
of  some  franchise  which  it  unlawfully  exercises,  the  infor- 
mation must  be  filed  against  the  corporation.^  In  Rex  v. 
Amery,*  it  was  urged  on  the  part  of  the  prosecution  that 
there  were  but  two  sorts  of  proceedings  against  a  corpora- 
tion :  I  St.  When  a  corporation  legally  created  abuses  any 
of  its  franchises,  or  usurps  others  which  do  not  belong  to 
it,  the  information  should  be  against  the  corporation  as 
such,  and  a  judgment  against  it  be  a  judgment  of  seizure ; 
but  2d.  When  a  body  of  men  assumes  to  be  a  corporation, 
and  the  information  is  brought  for  usurpation,  it  cannot  be 
maintained  against  them  in  their  corporate  name,  but  only 
as  individuals,  and  in  such  case  there  must  be  judgment  of 
ouster.     AsHURST,  J.,  in  giving  the  opinion  of  the  court. 


tion It  seems  to  me  that  to  al-  '  People  v.   Rensselaer,   etc.,    R.R. 

low  an  inquiry  in  every  instance  into  Co.,  15  Wend.  113  ;  Mud  Creek  Drain- 

the  relator's  knowledge  or  ignorance  ing  Co.  v.   State,  43   Ind.   236.     See 

of  every  particular  fact  would  lead  to  People  v.  Richardson,   4  Cowen,   97, 

much  intricacy  and  confusion.    I  think  note ;    Commercial  Bank  v.   State,   6 

that  every  corporator  must  be  presumed  Sm.  &  Marsh,  599;  State  v.  Cincinnati 

conusant   of  that  which  has  recently  Gas  Light  Co.,  i8  Ohio  St.  262.     The 

taken  place  in  the  corporation  of  which  fact  that  a  creditor  of  an  incorporated 

he  is  a  member,  unless  he  shows  the  turnpike  company  has  levied  upon  the 

contrary But,  in  order  to  pre-  franchise,  and  acquired  the  right  to  the 

vent  any  misunderstanding  on  this  tolls  for  ninety-nine  years,  does  not  in- 
point,  I  will  add,  that  if  a  person  troduce  a  new  party  upon  the  question 
should  concur  in  an  election  in  igno-  of  forfeiture  of  the  charter.  It  is  not 
ranee  of  some  objection,  and  that  it  has  enough  that  a  private  individual  has  a 
come  to  his  knowledge  since  the  elec-  pecuniary  interest  to  be  affected  by  the 
tion,  and  that  it  is  a  matter  which  judgment  of  forfeiture.  Such  would  be 
ought  to  be  inquired  into,  I  would  by  the  case  of  any  stockholder  of  a  bank- 
no  means  have  it  inferred,  from  the  de-  ing  or  insurance  corporation.  Com.  v. 
cision  in  the  present  case,  that  such  an  Tenth  Mass.  Tump.  Corp.,  5  Cush, 
application  ought  not  to  be  heard."  509. 
See  State  v.  Lehre,  7  Rich.  S.  C.  234.  '  2  Term  Rep,  515. 
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said  that  the  information  called  upon  the  mayor  and  citi- 
zens to  show  by  what  authority  they  claimed  to  be  a  cor- 
poration ;  non  constat  by  that  information  that  there  was 
any  corporation,  the  information,  as  it  charged  them  with 
having  usurped  the  name,  privileges,  and  authority  of  a 
corporation  without  any  legal  right,  importing  the  contrary. 
He  said  that  if  any  charter  or  prescription  existed,  it  was 
incumbent  on  the  defendants  to  appear  and  show  it,  and 
that  by  not  doing  so,  they  admitted  there  was  none.  An 
information  was  brought  to  inquire  by  what  right  two  de- 
fendants demanded  and  took  tolls  of  persons  crossing  a 
bridge  on  the  Connecticut  River.  In  their  answer  they  set 
forth  a  charter  granted  to  a  bridge  company,  and  alleged 
that  by  purchase  they  secured  to  themselves  a  transfer  of 
all  the  scares  into  which  the  capital  stock  was  divided  ;  that 
the  defendants  composed  the  corporation  ;  that  the  corpo- 
ration was  required  by  its  charter  to  make  returns  to  the 
superior  court  of  its  receipts  from  tolls  as  often  as  once  in 
five  years  ;  that  such  accounts  were  rendered  in  1837,  and 
in  1842,  since  which  time  none  had  been  rendered  by  rea- 
son of  their  ignorance  of  such  requirement  ;  that  the  tolls 
received  by  them  had  never  exceeded  the  rates  established 
by  the  court,  and  they  asked  that  they  might  then  be  per- 
mitted to  render  such  accounts.  The  neglect  of  the  cor- 
poration to  furnish  such  exhibits,  did  not  by  the  terms  of 
the  charter  subject  the  corporation  to  a  forfeiture  of  its 
franchise  ipso  facto,  but  such  forfeiture  must  be  regularly 
proved  and  established  upon  proper  proceedings  instituted 
for  that  purpose.  It  was  objected,  on  demurrer  to  the 
sufficiency  of  the  information,  that  it  was  brought  against 
the  stockholders,  and  not  against  the  corporation  itself,  and 
that  the  information  did  not  ask  for  a  forfeiture  of  the 
charter.  It  was  held  that  these  objections  could  not  pre- 
vail ;  that  when  an  information  had  for  its  object  to  oust 
the  defendants  from  acting  as  a  corporation  and  to  test  the 

VOL.  II. — 18 
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fact  of  their  incorporation,  it  must  be  filed  against  indi- 
viduals ;  and  that  the  offer  of  the  defendants  to  make  the 
returns  required  by  their  charter,  and  their  request  to  be 
permitted  to  do  so,  was  in  effect  a  confession  that  their 
franchise  was  subject  to  forfeiture  on  account  of  their 
neglect  in  this  respect.^ 

§  386.  Essential  averments  in  information. — When  any  per- 
son or  association  of  persons  is  charged  with  usurping  the 
franchise  of  a  corporation,  it  is  sufficient  for  the  attorney- 
general  to  call  upon  them  in  general  terms  to  show  by 
what  authority  they  claim  the  right  to  exercise  the  fran- 
chise.    But  when  the  nature  of  the  proceeding  is  such  as 
to  assume  the  actual  existence  of  a  corporation,  and  it  is 
alleged   that  the  defendants  usurp  some  authority  therein, 
no  ground  is  shown  for  calling  upon  them  to  show  their 
right,  until  it  is  made  to  appear  that  a  corporation  exists. 
The  claim  to  a  corporate  franchise  which  does  not  exist  in 
fact,  may  be  a  great  public  wrong  demanding  immediate 
redress ;  but  the  claim  to  an  office  in  a  corporation  which 
has  no  existence,  can  hardly  be  a  matter  of  public  concern, 
unless  accompanied  with  the  attempt  to  exercise  a  corpo- 
rate franchise,  in  which  case  the  remedy  would  be  an  infor- 
mation not  for  the  unlawful  intrusion  into  an  office,  but  for 
the  usurpation  of  the  franchise.    Therefore,  an  information 
charging  the  defendant  with  intruding  into  an  office,  must 
show  that  a  corporation  exists  ;  for,  until  that  is  shown,  it 
is  not  made  to  appear  that  there  is  any  office  into  which  the 
defendant  can  intrude.     An  information  may  aver  the  ex- 
istence of  a  corporation  which  has  been  created  by  a  special 
charter,  in  general  terms.     When,  however,  the  body,  if  it 
exists  as  a  corporation,  must  have  been  constituted  such 
under  some  general  law,  the  bare  averment  that  it  is  a  cor- 
poration, is  only  a  conclusion  of  law  drawn  by  the  pleader, 


'  State  V.  Barron,  57  N.  H.  498.   See    Turnpike,  15  Id.  162  ;  People  v.  Rail- 
State  V.  Olcott,  6  N.  H.  74;  State  v.    road,  15  Wend.  113. 
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which  the  court  should  have  the  means  of  drawing  for  itself 
from  the  facts  set  forth.^ 

If  the  statute  requires  that  the  grounds  shall  be  set  forth 
on  which  a  forfeiture  is  alleged  to  have  been  incurred,  the 
information,  like  an  indictment  or  declaration,  must  state 
with  certainty  to  a  common  intent  the  facts  and  circum- 
stances which  constitute  the  offence  in  its  substance, 
whether  of  misfeasance  or  nonfeasance,  so  that  it  may  be 
seen  that  there  is  a  specific  ground  in  fact,  and  not  by  con- 
jectural inference,  on  which  a  forfeiture  ought  to  be  ad- 
judged.* W.  having  been  appointed  one  of  the  trustees 
of  the  Michigan  Institution  for  Educating  the  Deaf  and 
Dumb,  was  subsequently  notified  in  writing  by  the  governor 
of  the  State  that  the  latter  had  removed  him  for  official  mis- 
conduct and  neglect  of  duty.  The  governor  also  on  the 
same  day  appointed  D.  a  trustee  to  fill  the  vacancy  occa- 
sioned by  the  removal  of  W.,  who  refused  to  surrender  the 
office.  Whereupon,  the  attorney-general  filed  an  informa- 
tion in  the  nature  of  quo  warranto  on  the  relation  of  D., 
alleging  that  W.  had  usurped,  intruded  into,  and  unlawfully 
held  and  exercised  the  office.  The  respondent  in  his  plea 
set  forth  his  appointment  and  commission,  and  stated  :  that 
he  had  entered  upon  the  duties  of  his  office  ;  that  he  had 


'People  V.  De  Mill,  15  Mich.  164,  poration.  The  plea  refers  to  the  charter 
per  COOLEY,  J.  See  Miller  v.  Wildcat  as  the  warrant  for  acting  as  a  corpora- 
Gravel  Road  Co.  52  Ind.  51.  tion,  and  states  such  parts  of  it  as  au- 

'^  Atty.    Genl.    v.    Petersburg,   etc.,  thorizes  the  defendant  to  exercise  the 

R.R.  Co.,  6  Ired.  456.     In  North  Caro-  corporate  franchise.     The  replication 

Una,  although   the   act   of  183 1,   Rev.  specifies  particular  acts  or  omissions  on 

Sts.,  ch.  26,  in  relation  to  proceedings  which  it  is  intended  to  insist  that  a  for- 

in  quo  warranto,  dispensed  with  tech-  feiture  has  been  incurred,  to  which  the 

nical  fornialities,  yet  it  was  held  that  defendant  may  either  demur  or  take 

the  information  must  set  out  a  good  issue.     The  foregoing  act  was  intended 

cause  of  forfeiture  in  its  essential  cir-  to  simplify  the  proceedings  by  having 

curastances  of  time,  place,  and   overt  the   whole   matter  of   accusation    set 

acts.     Usually,  in  quo  warranto,  the  forth  at  once  in  the  information,  or,  at 

charge  is  general  that  the  defendant,  least,  sufficient  to  entitle  the  State  to 

without  lawful  warrant,  uses  the  fran-  judgment  of  ouster.     lb. 
chise,  and  does  certain  acts  as  a  cor- 
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not  been  guilty  of  official  misconduct  or  neglect  of  duty ; 
that  he  had  received  no  notice  of  any  complaint  or  claim 
against  him  as  trustee;  and  was  wholly  ignorant  of  what 
official  misconduct  or  neglect  of  duty  he  had  been  guilty. 
The  prosecution  replied  that  W.  was  guilty  of  official  mis- 
conduct and  neglect  of  duty  as  declared  by  the  governor. 
It  was  held,  on  demurrer  to  the  replication,  that  the  relator 
should  have  specified  the  acts  of  official  misconduct  and 
neglect  of  duty  of  which  the  respondent  had  been  guilty.^ 
In  an  information  in  the  nature  of  quo  warranto  filed  against 
a  turnpike  company  on  the  ground  that  the  road  is  not  kept 
in  repair,  it  must  be  alleged  that  the  company  has  permitted 
the  road  to  become  in  such  a  condition  as  renders  it  danger- 
ous or  inconvenient  to  travelers.'  In  People  v.  Manhattan 
Co.,^  the  conclusion  of  Sutherland,  J.,  was,  that  in  order 
to  show  a  ground  of  forfeiture  for  nonfeasance,  the  attorney- 
general  was  bound  to  state  all  such  facts  as  were  material 
to  put  the  corporation  in  default ;  and  he  cited  cases  on 
pleading  justifications  in  actions  for  libel,  as  illustrating  the 
strictness  required.  In  the  case  before  him  the  complaint 
was  that  the  defendant  had  not  complied  with  a  condition 
subsequent  by  which  it  was  bound  to  furnish  water  to  the  city 
of  New  York  for  the  use  of  such  citizens  as  were  willing  to 
agree  for  and  take  the  same.  It  was  held  necessary  to  show 
that  some  one  at  least  was  willing  and  desirous,  gave  notice 
that  he  was  so,  and  made  a  request  to  be  supplied  with 
water,  and  that  the  company  disregarded  such  notice  and 
request.* 

'  Dullam  V.  Willson,  53  Mich.  392.  vision,  if  applied,  might,  in  many  cases, 

2  People  V.  Bristol,  etc..  Tump.  Co.,  by   preventing    thereafter    a    comple- 

23  Wend.  222.  tion  to  terminal  or  connecting  points 

°9  Wend.  351.  very  injuriously  affect  the  value  of  the 

*  When  a  statute  declares  that  a  fail-  completed  portion,  the  statute  should 

ure  to  finish  a  railroad  and  put  it  in  clearly  point  out  the  time  within  which 

operation  within  a  specified  time  shall  the  company  must  at  its  peril  complete 

render  void  the  act  of  incorporation  so  the  construction  of  its  road.     Toledo, 

far  as  the  unfinished  portion  may  be  etc.,  R.R.  Co.  v.  Johnson,  49  Mich.  148  ; 

concerned;  and  the  effect  of  the  pro-  Pulford  v.  Fire  Department,  31  Id. 461, 
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An  information  wiiicli  ciiarges  that  the  defendant  has  in- 
truded into  an  office,  has  two  distinct  objects  :  first,  to  oust 
the  defendant ;  and  second,  to  induct  the  relator.  A  deci- 
sion may  be  rendered  upon  the  right  of  the  defendant,  and 
also  upon  the  right  of  the  claimant,  or  only  upon  the  right 
of  the  defendant,  and  an  information  is  sufficient  which  sets 
forth  enough  to  call  for  either.  If  the  allegation  that  the 
defendant  has  unlawfully  intruded  into  and  now  holds  and 
exercises  the  office  is  true,  the  prosecution  is  entitled  to  a 
judgment  of  ouster  against  him.  So  far  as  relates  to  that 
adjudication,  it  is  immaterial  whether  the  claimant  sets  forth 
a  valid,  or  indeed  any  title,  in  himself  to  the  office.  As  the 
establishment  of  the  title  of  the  relator  is  but  a  part  of  the 
object  of  the  suit,  and  not  so  essential  as  that  a  failure  in 
respect  to  that  will  prevent  any  judgment  in  favor  of  the 
plaintiff,  a  demurrer  to  the  entire  complaint  will  not  be  sus- 
tained. When  the  time  of  an  election  prescribed  by  law  is 
essential  to  its  validity,  it  must  be  stated  in  the  complaint 
in  direct  terms,  and  not  be  left  to  mere  inference.  It  is  not 
necessary,  however,  to  state  the  number  of  votes  given  for 
each  candidate,  nor  that  the  relator  possessed  the  requisite 
qualifications  for  the  office.^  Where  the  prayer  of  the  in- 
formation was  that  the  defendant  be  enjoined  from  exercis- 
ing the  functions  of  the  offices  of  secretary  and  treasurer  of 
a  corporation  to  which  he  claimed  to  have  been  elected  at 
a  meeting  of  the  directors,  and  that  he  be  ousted  therefrom, 
and  the  information  showed  not  only  that  there  was  no 
quorum,  but  that  the  defendant,  by  a  fraudulent  scheme,  suc- 
ceeded in  going  through  the  form  of  an  election  after  he 
had  deceived  the  directors  as  to  the  time  of  the  meeting, 
and  had  thus  designedly  prevented  their  presence,  it  was 
held  not  a  valid  objection  to  the  information  that  it  did  not 
state  that  if  the  absent  directors  had  been  present,  they 
would  have  cast  their  votes  against  the  defendant.'' 

People  V.  Ryder,  i6  Barb.  370.  '  Armington  v.  State,  95  Ind.  421. 
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§  387.  Appearance  of  defendant. — The  fourth  section  of  the 
statute  of  Anne  required  "  proceeding  at  the  most  conveni- 
ent speed  that  may  be,"  and  "an  appearance  and  pleading 
as  of  the  same  term  at  which  the  information  shall  be  filed." 
But  the  practice  in  the  English  courts  under  that  statute 
was,  that  when  the  information  was  filed,  if  there  was  not  a 
voluntary  appearance,  to  obtain  such  appearance  by  pro- 
cess ; — subpoena  and  attachment,  when  the  defendant  could 
be  personally  served  and  was  liable  to  arrest;  venire  facias 
and  distringas,  in  other  cases.^  The  rule  required  the  re- 
spondents to  show  cause  why  an  information  should  not  be 
filed  against  them,  and  if  they  omitted  to  show  cause,  the 
rule  became  absolute,  and  the  information  was  filed.  It  has 
been  held  that  there  need  not  be  a  rule  to  show  cause,  if  the 
respondent  has  a  hearing  before  he  is  compelled  to  answer 
the  complaint;*  nor  in  case  of  a  small  annual  township 
office.^  When  leave  is  granted  to  file  the  information  the 
defendant  must  be  summoned,  an  appearance  upon  the  rule 
to  show  cause  not  placing  him  in  court.*  In  Vermont  it  is 
the  duty  of  the  court  to  fix  some  time,  ordinarily  during  the 
same  term,  for  the  respondent  to  appear  and  plead,  and  if 
he  does  not  voluntarily  do  so,  his  appearance  will  be  com- 
pelled by  process. "^  In  New  Jersey,  a  rule  is  entered  that 
process  issue,  and  that  the  defendants  plead  to  the  informa- 


'  If  an  appearance  was  not  thus  pro-  returned  on  the  next.  The  appearance 
cured,  proceedings  to  outlawry  were  must  have  been  entered  on  the  quarto 
had  against  the  defendant,  and  a  judg-  die  post,  and  aftfer  the  appearance  was 
ment  was  rendered  that  the  office  or  effected,  the  defendant  must  have  been 
franchise  said  to  be  usurped,  should  be  ruled  to  plead.  This  course  was  pur- 
seized.  Whether  this  judgment  would  sued,  whether  the  information  was  filed 
mature  into  a  final  adjudication  of  the  under  the  statute  of  9  Anne,  ch.  20,  or 
right,  or  was  merely  by  way  of  distress  not. 

to  force  the  defendant  to  come  within        ^  Murphy  v.  Farmers'  Bank,  20  Pa. 

the  jurisdiction  of  the  court,  is  doubt-  St.  415.     See   Com.    v.  Jones,   12   Id. 

ful.     No  definite  time  was  required  to  365. 

elapse  between  the  teste  or  service  of  '  State  v.  Gummersall,  4  Zab.  529. 
the  subpoena,  and  its  return.  It  might  ^  Com.  v.  Spreuger,  5  Binney,  353. 
be  tested  on  one  day,  and  served  and        '  State  v.  Smith,  48  Vt.  266. 
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tion  within  such  time  as  the  court  allows.  The  rule  to  plead 
with  a  copy  of  the  information  having  been  served,  the  de- 
fendants put  in  their  answer.  The  information  is  filed  only 
after  leave  of  the  court  granted,  and  such  leave  is  not  given 
until  the  defendant  has  had  notice,  either  from  the  attorney 
of  the  relator,  or  by  a  rule  to  show  cause.-' 

§  388.  Defense. — The  defendant  must  either  justify  or  dis- 
claim. Not  guilty,  would  not  be  a  good  plea,  for  it  would 
not  answer  to  the  nature  of  the  charge,  which  is  to  show 
warrant  or  authority.*  When  the  information  charges  the 
respondent  with  intrusion  into  an  office,  and  calls  upon  him 
to  show  by  what  right  he  has  assumed  to  hold  it,  the  respond- 
ent may  deny  that  he  holds  or  claims  to  hold  it.  Such  a 
plea  is  a  disclaimer,  and  the  prosecution  is  at  once  entitled 
to  judgment ;  for  no  controversy  of  fact  can  arise  upon  it 
beyond  the  simple  question  of  his  exercise  of  the  office.  If 
he  does  not  disclaim,  he  must  justify,  and  by  a  plea  of  justi- 
fication he  is  bound  to  show  all  the  facts  necessary  to  estab- 
lish his  lawful  right  to  hold  the  office.^     This  is  an  affirma- 


'  Atty.  Genl.  v.  Delaware,  etc.,  R.R. 
Co.,  38  N.  J.  282. 

'  Atty.  Genl.  v.  Foote,  1 1  Wis.  14 ; 
State  V.  Gleason,  12  Fla.  190.  When  a 
subject  undertook  to  exercise  a  public 
office  or  franchise,  he  was,  when  called 
upon  by  the  crown  through  the  writ  of 
guo  warranto,  compelled  10  show  his 
title,  and  if  he  failed  to  do  so,  judgment 
passed  against  him.  The  foundation 
of  the  rule  may  have  been  that  as  all 
offices  and  franchises  are  the  gift  of  the 
king,  they  were  deemed  to  be  possessed 
by  him,  and,  until  his  grant  was  shown, 
there  could  be  no  presumption  that  he 
had  parted  with  them,  or  invested  a 
subject  with  the  right  to  exercise  by 
delegation  any  part  of  the  royal  preroga- 
tive. The  rule  was  well  established, 
and  was  preserved  when  proceedings 
by  information  in  the  nature  of  quo 


5»a;rr(Z«/o  were  substituted  for  the  writ. 
See  People  v.  Thacher,  55  N.  Y.  525. 

'Clark  V.  People,  15  111.  213.  In 
New  York,  the  action  under  the  Code, 
although  differing  in  some  of  the  for- 
mula of  procedure  from  proceedings 
by  writ  of  quo  warranto,  or  by  informa- 
tion, is,  nevertheless,  in  substance  the 
same.  The  position  of  the  defendant, 
the  rules  of  evidence,  and  the  presump- 
tions of  law  and  fact,  are  the  same  as 
formerly,  and  now,  as  heretofore,  when 
the  right  of  a  person  exercising  an 
office  is  challenged  in  a  direct  proceed- 
ing by  the  attorney-general,  the  defend- 
ant must  establish  his  title,  or  judgment 
will  be  rendered  against  him.  The 
right  of  the  adverse  claimant  may  also 
be  established  in  the  same  proceeding, 
in  wljich  case  the  burden  of  proof  to 
show  his  right  is  on  him.    People  v. 
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tive  showing  which  he  has  the  burden' of  maintaining.  No 
issue  of  fact  can  be  joined  in  such  cases,  except  upon  a 
replication,  or  some  pleading  subsequent  to  it,  either  by 
denial  or  by  confession  and  avoidance.  It' is  to  be  tried  by 
a  jury  like  any  other  common  law  issue.  As  it  is  not  neces- 
sary to  set  forth  in  the  information  the  facts  which  would 
negative  the  respondent's  title,  the  latter  cannot  demur  to 
it  for  such  an  omission,  but  must,  in  all  cases  where  he  relies 
upon  his  title,  make  a  showing  of  it  by  his  own  pleadings.^ 
The  defendants  were  charged  as  individuals,  with  having 
usurped  and  being  in  the  unlawful  exercise  of  the  franchises 
of  a  bank.  They  denied  that  they  were  guilty,  and  at  the  same 
time  disclaimed  any  right  to  exercise  these  franchises.  It 
was  held  that  there  was  nothing  inconsistent  in  this ;  for 
they  might  not  be  guilty  of  the  usurpation,  and  still  disclaim 
any  right  of  banking  as  individuals,  as  charged.* 

When  a  defendant  claiming  title  to  an  office  sets  up  a 
right  to  hold  over  after  the  expiration  of  his  regular  official 
term,  and  on  that  ground  attempts  to  justify  his  continu- 
ance in  the  office,  he  is  bound  to  show  clearly  that  no  one 
has  at  any  time  been  chosen  to  succeed  him.  A  plea  fail- 
ing to  do  this  is  bad,  and  the  prosecution  is  entitled  to 
judgment  of  ouster.^  In  State  v.  Beecher*  the  plea  was 
that  the  defendant  was  legally  appointed,  qualified,  and  en- 


Pease,  30  Barb.  588  ;  S.  C.  27  N.  Y.  45  ;  legislature,  setting  out  the  title  of  the 
People  V.  Thacher,  supra.     See  People  act,  it  was  ordained,  constituted,  and 
V.  Abbott,  i6  Cal.  358.  declared  to  be  a.  body  corporate  and 
'  Lake  v.    Crawford,   28   Mich.    88.  politic  in  fact  and  name.     But  the  de- 
See  People  V.  Percells,  3  Gilman  111.  59.  fendant  did  not  state  the  acts  which 
In  People  v.  Niagara  Bank,  6  Cowen,  were  necessary  to  be  done,  such  as  the 
196,  and  the  two  subsequent  cases  re-  opening  of  books  of  subscription,  the 
ported  in  the  same  volume,  an  informa-  subscribing  by  stockholders,  the  appor- 
tion was  filed  in  each  against  a  corpora-  tionment  of  the  stock,  and  the  election 
tion  alleging  that  without  any  warrant,  of  directors.    JMo  exception  was  taken 
grant,  or  charter,  it  used  certain  privi-  to  the  answer  on  this  ground, 
leges  and  franchises,  to  wit,  that  of  be-  ^  State  v.  Brown,  34  Miss.  688. 
ing  a  body  politic  and  corporate  in  law,  '  People  v.  Phillips,  \  Denio,  388. 
fact,  and  name.     The  defendant   an-  ^15  Ohio,  723;  s.  C.  16  Id.  358. 
swered  that  by  a  certain  act  of  the 
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tered  upon  the  duties  of  the  office,  and  that  he  had  ever 
since  held  and  exercised  the  same,  as  he  had  the  legal  right 
to  do.  The  court  said  that  he  should  have  stated  specific- 
ally all  of  the  facts  necessary  to  constitute  a  good  title  to 
hold  on  to  the  office  ;  that  he  was  then  a  member,  etc.,  in 
good  standing,  etc.,  without  which  he  showed  no  right  to 
continue  to  exercise  the  duties  of  the  office,  though  his 
qualification  and  warrant  might  have  been  sufficient  in  the 
beginning.  A  plea  setting  up  the  resignation  of  the  de- 
fendants, and  the  appointment  and  qualification  of  their 
successors,  constitutes  no  answer  to  the  information.  If  it 
did,  it  would  be  in  the  power  of  defendants  in  cases  of  this 
character,  by  successive  resignations,  to  render  the  proceed- 
ing wholly  ineffectual.  Where  the  defendants  resign,  their 
successors  stand,  as  to  the  unexpired  term,  in  their  shoes, 
and  will  be  bound  by  the  judgment.^  It  is  sufficient  for  a 
plea  of  title  to  an  office  to  state  the  authority  for  holding 
the  election,  that  it  was  held,  and  that  the, defendant  re- 
ceived   the    greatest    number    of    votes   for    the    office.^ 


'  State  V.  McDaniel,  22  Ohio  St.  354.  not  qualified  to  vote.  In  that  case,  no 
'  People  V.  Van  Cleve,  Manning  fraud  or  misconduct  was  imputed  to 
Mich.  362.  The  decision  of  the  can-  the  inspectors.  The  disputed  votes  had 
vassers  on  the  result  of  an  election  is  been  received  by  them  in  good  faith, 
conclusive  in  every  form  in  which  the  The  right  of  the  persons  offering  them 
question  can  arise,  except  that  of  a  was  not  challenged  at  the  time,  and 
direct  proceeding  by  ^uo  warranto  to  the  return  accurately  stated  the  result 
try  the  right.  "  To  hold  it  conclusive  of  the  election  as  shown  by  the  count 
in  this  proceeding,  would  be  nothing  of  the  ballots.  This  case  shows  the 
less  than  saying  that  the  will  of  the  disposition  of  the  courts  of  New  York, 
electors,  plainly  expressed  in  the  forms  in  election  cases,-"  to  look  through  the 
prescribed  by  law,  may  be  defeated  by  formal  evidence  of  the  right  to  the  right 
the  negligence,  mistake,  or  fraud  of  itself,  and  to  set  aside  the  return  of 
those  who  are  appointed  to  register  the  election  officers  when  necessary  to  pro- 
results  of  the  election."  People  v.  Vail,  mote  the  ends  of  justice.  Freedom  of 
20  Wend.  12,  per  Bronson,  J.  In  inquiry  in  investigating  the  title  to  office 
People  V.  Pease,  27  N.  Y.  45,  it  was  tends  to  secure  fairness  in  the  conduct 
held  that  it  was  competent  in  an  action  of  elections,  faithfulness  and  integrity 
to  try  the  title  to  an  office,  to  go  behind  on  the  part  of  returning  officers,  and  it 
the  ballot-box  and  purge  the  return  by  weakens  the  motive  for  fraud  or  vio- 
proof  that  votes  were  received  and  lence,  by  diminishing  the  chances  that 
counted  which  were  cast  by  persons  they  prove  successful  in  effecting  the 
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R.  claiming  title  to  an  office,  stated  that  an  election 
was  duly  held  for  the  choice  of  a  trustee,  and  that, 
of  the  votes  received  by  the  inspectors,  H,  had  a  greater 
number  than  himself,  although  a  large  number  of  votes 
were  offered  to  be  given  for  him,  R.,  by  qualified  voters, 
which,  had  they  been  received,  would  have  given  him  a 
number  exceeding  those  given  and  received  for  H. ;  and 
that  the  votes  so  offered  for  him  were  rejected  by  the  in- 
spectors for  a  cause  which  was  illegal.  It  was  held  that 
the  foregoing  concession  was  fatal  to  the  claim  that  R.  was 
chosen  at  the  election.^ 

An  information  alleged  that  the  defendant  had  used, 
without  any  warrant,  certain  liberties,  privileges,  and  fran- 
chises. The  defendant  answered  by  setting  out  a  charter 
by  which  it  was  authorized  to  use  the  liberties,  privileges, 
and  franchises  it  was  charged  with  usurping.  It  was  held 
that  this  constituted  a  good  prima  facie  defense  to  the  in- 
formation, the  charter  showing  that  the  corporation  was 
legally  created,  and  the  law  presuming  that  it  had  per- 
formed all  of  its  duties.*  On  a  writ  of  quo  warranto 
against  a  railroad  company,  commanding  that  the  company 
be  summoned  to  show  by  what  authority  it  exercises  the 
franchise  of  a  corporation,  it  is  proper  for  the  answer  to 
recite  the  several  acts  of  the  legislature  which  the  defend- 
ant relies  on  as  constituting  it  a  legal  corporation.^  The 
production  of  the  corporate  books,  showing  the  election  of 
the  officers,  '\s  prima  facie  sufficient  to  prove  that  the  pre- 
vious requisites  of  the  statute  had  been  complied  with.* 
The  answer  may  contain  more  than  one  defense.*  In  Ohio, 
defendants  in  quo  warranto  proceedings  have  been  allowed 

objects  for  which  they  are  usually  em-  'State  v.  Miss.,  etc.,  R.R.  Co.,  20 

ployed."    Andrews,  J.,  in  People  v.  Ark.  495. 

Thacher,  55  N.  Y.  525.     See  Kane  y.  'Wood  v.  Jefferson  County  Bank,  9 

People,  4  Nebraska,  509.  Cowen,  193. 

'  People  V.  Phillips,  i  Denio,  388.  '  People  v.  Stratton,  28  Cal.  382. 

''  Atty.  Genl.  v.  Mich.  State  Bank,  2 
Douglass  Mich.  359. 
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to  avail  themselves  of  the  benefit  of  the  statute  of  that 
State  which  provides  that  the  defendant  in  any  action  may 
"  plead  in  any  court  of  record,  with  leave  of  such  court,  as 
many  several  matters  as  he  shall  think  necessary  for  his 
defense."^ 

An  information  filed  against  a  corporation  by  its  corpo- 
rate name,  must  be  regarded  as  admitting  the  corporate 
existence  of  the  defendant  de  facto,  but  not  its  right 
to  exercise  any  other  franchise  specified  in  the  informa- 
tion. When,  therefore,  the  defendant  pleads  a  charter 
regular  on  its  face,  it  is  competent  for  the  relator  to 
show  by  replication  that  the  charter  has  been  forfeited, 
or  that  it  does  not  in  fact  or  in  law  confer  on  the  defendant 
the  particular  franchise  in  dispute.*  The  admission  arising 
from  the  fact  of  the  suit  being  brought  against  the  defend- 
ant as  a  corporate  body,  thereby  assuming  it  to  be  a  legal 
entity,  cannot  be  overcome  by  averments  in  the  complaint 
that  it  has  not  acquired  existence.  The  plaintiff,  by  the 
mere  fact  of  suing  by  the  corporate  name,  will  be  held  to 
have  admitted  the  performance  by  the  defendant  of  all  such 
acts  as  by  the  charter  were  conditions  precedent  to  its  en- 
tering upon  a  state  of  legal  existence.  All  averments  to 
the  contrary  will  be  regarded  as  irrelevant,  and,  on  motion, 
be  struck  from  the  complaint,  or  disregarded  on  the  trial.^ 
Where  the  affidavit  of  the  relator,  which  was  the  founda- 


'  State  V.  Miami  Exporting  Co.,  11  braced  in  the  statute  of  4  Anne,  ch. 

Ohio,  126;    State   v.  Beecher,   16   Id.  16,  sec.  4,  allowing  defendants  to  plead 

358 ;    State   v.   Cincinnati   Gas   Light  more  than  one  plea.     Cole  on  Grim. 

Co.,  18   Ohio  St.  361;    State  v.  Mc-  Information,  112,  113,  129.     The  same 

Daniel,  22  Id.  354.     Double  pleading  view  as  to  the  nature  of  the  proceeding 

was   not   allowable   at  common  law ;  was  early  taken  in  New  York.     People 

and  as  the  proceeding  by  information  v.  Manhattan  Co.,  9  Wend.  377 ;  Peo- 

in  the  nature  of  qtco  warranto  was  re-  pie  v.  Richardson,  4  Co  wen,  113  note  ; 

garded  in  England  as  a  criminal  pros-  People  v.  Jones,  18  Wend.  604. 

ecution  to  punish  the  usurper  by  fine  '^  State  v.  Pennsylv.,  etc.,  Canal  Co., 

for  the  usurpation  of  the  franchise,  and  23  Ohio  St.  121. 

to  oust  him  or  seize  it  for  the  crown,  '  People  v.  Ravenswood,  etc..  Tump., 

such   proceeding    was    held   not    em-  etc.,  Co.,  20  Barb.  518. 
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tion  of  an  information  in  the  nature  of  quo  warranto, 
charged  the  defendant  as  the  Commercial  Bank  of  Natchez, 
an  incorporated  bank  of  the  State,  the  information  and 
subpoena  were  of  the  same  tenor,  and  the  subsequent  plead- 
ings conformed  in  this  respect  to  the  affidavit  and  process, 
it  was  held  that  after  these  admissions,  the  corporate  exist- 
ence could  not  be  questioned.^  The  defendant,  in  a  pro- 
ceeding by  information  in  the  nature  of  quo  warranto,  by 
demurring,  does  not  waive  the  right  to  object  that  the 
proceeding  cannot  be  maintained,  an  issue  of  fact  not  hav- 
ing been  formed,  or  trial  had.^  Where  the  facts  appear  in 
the  answer  and  rejoinder  of  the  respondent,  which  the  re- 
lator admits  to  be  true,  the  court  will  discard  all  technical 
objections,  as  well  as  the  one  that  the  answer  is  not  signed 
by  the  corporation  to  which,  if  exceptionable,  the  relator 
should  have  demurred.^  The  existence,  or  the  time  of 
taking  effect  of  a  public  act,  cannot  be  put  in  issue  or  ad- 
mitted or  denied  by  the  pleadings,  but  must  be  determined 
by  the  court.*  In  New  York,  in  an  action  in  the  nature 
of  quo  warranto,  brought  by  the  attorney-general,  under 
the  Code,  to  try  the  title  of  several  claimants  to  a  corporate 
office,  the  issues  being  strictly  legal,  the  parties  are  entitled 
to  a  trial  by  jury,  unless  a  jury  is  waived.^ 

Upon  an  information  in  the  nature  of  quo  warranto 
against  a  bridge  corporation,  evidence  as  to  the  way  the 
bridge  has  been  managed,  how  far  it  has  accommodated 
the  public  wants,  how  far  it  is  necessary  to  meet  the  future 
wants  of  the  public,  and  how  much  the  proprietors  have 
received  and  expended,  is  proper.^ 


'  Commercial  Bank  v.  State,  6  Sm.  fendant  need  not  deny  that  he  claimed 

&  Marsh,  599.  the  right  to  use  and   exercise   them. 

^  People  V.  Whitcomb,  55  111.  172.  People  v.  Thompson,  16  Wend.  655. 

'German   Ref.  Church  v.  Com.,   3        *  Atty.  Genl.  v.  Foote,  11  Wis.  14. 
Barr  Pa.  282.      As  the  allegation  of        '  People  v.  Albany,  etc.,  R.R.  Co.,  57 

using  and  exercising  the  franchise  and  N.  Y.  i6i. 

privileges  of  a  corporation  constitutes        "  State  v.  Barron,  58  N.  H.  370 ;    57 

the  gravamen  of  the  charge,  the  de-  Id.  498. 
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§  389.  Judgment. — When  the  proceeding  is  against  a  cor- 
poration, and  a  conviction  is  had  for  misuser,  or  nonuser, 
or  surrender,  judgment  of  ouster  and  of  dissolution  should 
be  rendered,  which  will  be  equivalent  to  a  judgment  of 
seizure  at  common  law.  But  when  individuals  or  a  cor- 
poration are  found  guilty  either  of  usurping  or  intruding 
into  an  office  or  franchise,  or  of  unlawfully  holding  it, 
there  should  be  judgment  of  ouster.^  The  distinction  be- 
tween a  judgment  of  ouster  and  a  judgment  of  seizure  at 
common  law,  was  well  stated  by  Sir  Robert  Sawyer,  in 
his  argument  in  Rex  v.  The  City  of  London.*  He  said 
that  the  rule  was  this  :  When  it  clearly  appeared  to  the 
court  that  a  liberty  was  usurped  by  wrong  and  upon  no 
title,  judgment  of  ouster  only  should  be  entered.  But  when 
it  appeared  that  a  liberty  had  been  granted  and  had  been 
misused,  judgment  of  seizure  into  the  king's  hands  should 
be  given.  The  reason  was  :  that  which  came  from  the  king 
was  returned  by  seizure  ;  but  that  which  never  came  from 
him,  but  was  usurped,  should  be  declared  null  and  void. 
Judgment  of  ouster  is  rendered  against  individuals  for  as- 
suming to  be  a  corporation.  It  is  rendered  against  a  cor- 
poration for  exercising  a  franchise  not  authorized  by  its 
charter.  In  such  case  the  corporation  is  ousted  of  the 
franchise,  but  not  of  being  a  corporation.  Judgment  of 
seizure  is  given  against  a  corporation  for  a  forfeiture  of  its 
corporate  privileges.^ 


'  Rex  V.  Hertford,  I  Ld.  Raym.  426 ;  misuser  which  will  forfeit  the  grant 
Rex  V.  Amery,  2  Term  Rep.  567  ;  Reg.  even  at  common  law.'  "  Though  the 
V.  Taylor,  1 1  Ad.  &  E.  949 ;  People  v.  proceeding  by  information  be  against 
Bank  of  Hudson,  6  Cowen,  217;  Peo-  the  corporate  body,  it  is  the  acts  or 
pie  V.  Saratoga,  etc.,  R.R.  Co.,  15  omissions  of  the  individual  corporators 
Wend.  113;  State  v.  Ashley,  i  Ark.  that  are  the  subject  of  the  judgment  of 
304;  Smith  V.  State,  21  Id.  294;  Com.  the  court.  The  powers  and  privileges 
V.Dearborn,  15  Mass.  125;  State  v.Cen-  are  conferred,  and  the  conditions  an- 
tral Ohio,  etc.,  Assoc,  29  Ohio  St.  399.  joined  upon  them  ;  they  obtain  the 
'  2  Term  Rep.  522.  grant,  and  engage  to  perform  the 
'  A  non-performance  of  the  condi-  conditions ;  and  when  charged  with  a 
tions  of  the  charter  is  deemed  ^^r^^  a  breach,  there  seems  to  be  no  reason 
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Where  a  cause  of  forfeiture  is  duly  established,  the  court 
has  no  right  to  refuse  to  render  judgment  of  ouster,  on  the 
ground  that  the  continued  existence  of  the  corporation  will 
be  better  for  public  or  private  interests.^  Upon  the  default 
of  the  defendant,  the  court  can  only  give  judgment  of 
ouster  against  him,  his  failure  to  appear  not  determining  the 
right  of  the  relator.*  In  an  action  in  the  nature  of  a  quo 
warranto,  a  judgment  in  favor  of  the  relator  was  reversed 
on  appeal,  it  appearing  that  the  defendant  had  a  certificate 
from  the  board  of  canvassers  that  he  was  duly  elected  to 
the  office  of  county  surrogate,  and  had  taken  possession  of 
the  office.  It  was  held  that  until  there  was  a  judgment  in 
the  case  which  declared  the  defendant  wrongfully  in  pos- 
session of  the  certificate  of  election,  and  adjudged  the  re- 
lator the  duly  elected  officer,  the  latter  had  no  color  of 
title  to  the  office,  and  no  right  to  occupy  it ;  that  by  a  re- 
versal of  the  judgment  as  erroneous,  he  was  put  back  where 
he  was  before  the  trial,  when  he  could  not  have  lawfully 
assumed  to  exercise  the  duties  of  the  office.^  The  court, 
in  declaring  who  was  elected,  cannot  give  the  same  eifect 
to  votes  offered  but  not  received,  as  is  to  be  given  to  those 
which  were  received  by  the  judges  of  election.  It  can  only 
oust  the  defendant  from  the  office  which  he  assumes  to 


against  holding  them  accountable  upon  principle,  that  if  an  officer  acts  contrary 

principles  applicable  to  an  individual  to  to  the  nature  and  duty  of  his  office,  or 

whom  valuable  grants  have  been  made  refuses  to  act  at  all,  he  forfeits  it.    For 

upon  conditions  precedent  or  subse-  in  every  grant  of  an  office  there  is  an 

quent."     "  In  further  illustration  of  the  implied  condition  that  the  grantee  will 

sort  of  neglect  of  duties  which  are  im-  diligently  and    faithfully  execute    the 

posed  by  the  grant  of  a  franchise,  or  duties  of  it."     See  opinion  of  NELSON, 

in  other  words,  the  misuser  that  will  C.   J.,    in    People  v.    Kingston,   etc., 

work  a  forfeiture,  we   may  refer  to  a  Tump.  Co.,  23  Wend.  193. 
class  of  cases  arising  out  of  the  for-        '  State  v.  Pennsylvania,  etc.,  Canal 

feiture  of  offices.     These  cases  are  not  Co.,  23  Ohio  St.  121. 
all  strictly  analogous,  because  the  duties        "People  v.   Connor,   13  Mich.  238. 

enjoined  are  not  so  definite  and  accu-  See   Atty.   Genl.  v.  Barstow,  4  Wis. 

rately  prescribed  as  in  the  case  of  cor-  567. 

porations ;  but  they  will  serve  as  illus-        '  People  v.  Livingston,  80  N.  Y.  66. 

trations.    It  is  laid  down  as  a  general  See  Matter  of  Hebra,  etc.,  7  Hun,  333. 
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hold,  and  to  which  he  has  not  been  legally  elected,  and 
afford  the  persons  whose  votes  were  improperly  rejected  an 
opportunity  to  vote  at  another  election.^ 

When  there  has  been  misconduct  either  in  usurping  or 
unreasonably  persisting  in  holding  on  to  an  office,  it  may 
be  proper  to  award  costs.^  On  informations  at  common 
law,  the  prosecution  being  in  the  name  of  the  king,  when 
there  was  no  relator,  the  court  could  not  give  judgment 
that  the  defendant  should  pay  costs.^  The  statute  of  9 
Anne,  ch.  20,  which  permitted  an  information  in  the  nature 
of  quo  warranto  to  be  brought  with  leave  of  the  court  at 
the  relation  of  any  person  desiring  to  prosecute  the  same 
against  any  person  usurping,  intruding  into,  or  unlawfully 
holding  any  franchise  or  office  in  any  city,  borough,  or 
town  corporate,  directed  that  the  relator  should  pay  or  re- 
ceive costs  according  to  the  event  of  the  suit*  In  New 
York,  before  the  adoption  of  the  Code,  costs  in  a  proceed- 
ing by  quo  warranto  went,  of  course,  to  the  prevailing 
party  ;  ^  and  this  is  so  under  the  Code.^ 

An  appeal  of  a  quo  warranto  proceeding  to  dissolve  a 
corporation  taken  on  the  suggestion  of  the  relator,  may  be 
dismissed  on  the  motion  of  the  prosecuting  officer  against 
the  relator's  objection,  who  is  not  a  party  to  the  proceed- 
ing-''   

'  State  V.  McDaniel,  22  Ohio  St.  354 ;  Blizard,  L.  R.  2,  Q.  B.  55;    Com.  v. 

Renner  v.  Bennett,  21  Id.  431  ;  People  Woelper,  3  Serg.  &  Rawle,  52. 

V.  Phillips,  I  Denio,  389.  ■*  3  Blk.  Com.  264. 

'  State  V.  Boston,  etc.,  R.R.  Co.,  25  '  People  v.   Loomis,  8  Wend.  396 ; 

Vt.    445 ;     State  v.   Bradford,    32  Id.  People  v.  Adams,  9  Id.  464 ;  People  v. 

50.  Ballou,  12  Id.  277;  People  v.  Seaman, 

'  Rex  V.  Williams,  i  Burr.  402  j    r  5  Denio,  414.     See  State  v.  Cahawba, 

Wm.   Blk.  93 ;   Rex  v.  Richardson,  9  30  Ala.  66. 

East.  469;    Rex  v.  Wallis,    5  Term  °  People  v.  Clute,  52  N.  Y.  576. 

Rep.  375  ;  Rex  v.  Hall,  i  B.  &  C.  237  ;  '  State  v.  Douglas  County  Road  Co., 

Rex  V.  McKay,  5   Id.  641 ;    Reg.  v.  10  Oregon,  198. 


CHAPTER    XXIV. 


WRIT    OF    MANDAMUS. 


Functions. 

Origin. 

Only  proper  when  there  is  no 
other  remedy. 

The  act  required  must  be  capa- 
ble of  performance,  be  obliga- 
tory, and  involve  substantial 
interests. 

In  case  of  contract. 

Voluntary  associations. 

How  far  action  of  courts  con- 
trolled. 

Discretionary  powers  not  inter- 
fered with  by  mandamus. 
398.  Mandamus     not     a     writ     of 
right. 

Delay  in  making  application. 

When  in  general  a  mandamus 
will  be  granted. 

Not  in  general  proper  for  re- 
fusal to  transfer  shares. 


i39o. 
391- 
392- 

393- 


394- 
395- 
396. 

397. 


399- 
400. 

401. 


§  402.  To  compel  the  surrender  of  the 
corporate  books. 

403.  Compelling  the   inspection    of 

corporate  books. 

404.  Restoration  of  member  unlaw- 

fully removed. 

405.  Compelling  admission  or  resto- 

ration to  office. 

406.  Reinstating  teacher-. 

407.  Enforcing  right  of  admission  to 

school. 

408.  To  compel  the  raising  of  money 

by  taxation. 

409.  Authority  of  court  to  issue. 

410.  Who  may  apply  for  a  mandamus. 

411.  The  petition. 

412.  Rule  to  show  cause. 

413.  Nature  and  requisites  of  the  writ. 

414.  The  return. 

415.  Traverse  of  return. 

416.  Costs. 


§  390.  Functions. — In  England,  a  mandamus  has  been 
said  to  be  a  high  prerogative  writ  of  a  most  extensively 
remedial  nature,  flowing  from  the  king  himself  sitting  in 
the  Court  of  King's  Bench  superintending  the  police,  and 
preserving  the  peace  of  the  country.  The  purpose  of  it  is 
to  command  the  party  to  whom  it  is  directed  to  do  some- 
thing it  is  supposed  he  is  bound  by  his  duty  to  do,  which 
the  applicant  has  a  right  to  have  done,  and  has  no  other 
specific  means  of  compelling.'     Its  object  is  not  to  super- 


29 


'  3  Blk.  Com.  no;  2  Kyd  on  Corp.    v.  Severn,  etc.,  R.R.  Co.,  2  B.  &  A. 
)l  ;  Rex  V.  Barker,  3  Burr.  1265  ;  Rex    646. 
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sede  legal  remedies,  but  only  to  supply  the  defect  of  them. 
In  this  country  the  functions  of  the  writ  are  substantially 
the  same  as  in  England,  but  in  modern  practice  it  is  nothing 
more  than  an  action  at  law  between  the  parties.  The  right 
and  power  to  issue  the  writ  have  ceas'ed  to  depend  on  any 
prerogative  power  and  it  is  now  regarded  as  an  ordinary 
process  in  cases  to  which  it  is  applicable.^  Every  one  is 
entitled  to  it  when  it  is  the  appropriate  process  for  assert- 
ing the  right  he  claims,  and  it  may  be  issued  in  behalf  of 
corporations  whenever  a  private  person  might,  under  the 
same  circumstances,  have  invoked  the  aid  of  the  court.^  It 
may  be  employed  "  to  compel  the  performance  of  any 
duties  devolving  by  law  upon  any  officer,  body,  or  board 
acting  in  a  public  or  quasi  public  character,  in  which  pro- 
ceeding, by  a  kind  of  fiction  of  law,  the  people  of  the 
State  are  considered  to  be  personally  present  directing  or 
instituting  the  proceeding  which  is  carried  on  in  their 
name.    " 

To  authorize  the  writ  against  a  private  corporation  or  its 
officers  or  agents,  there  must  be  some  specific  duty  owing 
the  relator  expressly  imposed  by  the  terms  of  the  charter 
or  necessarily  arising  from  the  nature  of  the  privileges  or 
obligations  which  it  creates.*  A  mandamus  lies  to  all  in- 
ferior tribunals,  magistrates,  and  officers,  and  extends  to  all 
cases  of  neglect  to  perform  a  legal  duty  when  there  is  no 
other  adequate  legal  remedy.  It  applies  to  judicial  as  well 
as  to  ministerial  acts.  If  judicial,  the  mandate  will  be  to 
the  officers  to  exercise  their  official  discretion  or  judgment, 


'  People  V.  Corp.  of  New  York,   3  Brewst.  596 ;  City  of  Ottawa  v.  People, 

Johns.  Cas.  79 ;  People  v.  Stevens,  5  48    111.   240 ;    Gilman  v.   Bassett,   33 

Hill,  616  ;  Fitch  v.  McDiarmid,  26  Ark.  ^  Conn.  298. 

482 ;  Am.  Asylum  v.  Phoenix  Bank,  4  =  2  Potter  on  Corp.  759. 

Conn.  172;  10  Am.  Decis.  112;  Com.  *  Rosenfield  v.  Einstein,  46  N.  J.  479. 

V.  Pittsburg,  34  Pa.  St.  496.  The  court  is  justified  in  refusing-  the 

'  Com.  V.  Dennison,  24  How.  66  ;  writ  when  the  relator  fails  to  establish 

Arberry  v.  Beavers,   6    Texas,   457  ;  a  right  substantially  as  extensive  as  his 

Commissioners     v.     Philadelphia,     3  claim.    Ibid. 
VOL.  II. — i9 
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without  any  direction  as  to  the  manner  in  which  it  shall  be 
done.  If  it  be  ministerial,  the  mandate  will  direct  the 
specific  act  to  be  performed,^  The  writ  has  never  been 
used  simply  as  a  preventive  remedy,  mandamus  and  injunc- 
tion being  entirely  different  in  their  nature.  The  former  is 
a  mandatory  writ  in  a  legal  proceeding,  commanding  the 
performance  of  a  specific  affirmative  act.  The  latter  be- 
longs to  a  court  of  equity,  and  usually  issues  to  prevent 
the  doing  of  some  specific  act.  Hence,  when  the  allega- 
tions of  the  petition  are  that  the  petitioner  is  in  office  ex- 
ercising all  of  its  duties  and  functions,  and  that  the  defend- 
ant has  'accepted  an  appointment  to  the  same  office,  a  man- 
damus will  not  be  granted  to  restrain  the  latter  from  acting 
under  the  appointment.*' 

The  proceeding  by  mandamus  has  all  the  elements  of  a 
suit,  to  wit :  Mesne  and  final  process,  pleadings,  and  issues 
of  law  and  fact  formed  and  tried  as  in  other  cases.  And  it 
terminates  in  a  judgment  which  is  executed  in  the  mode 
prescribed  by  law.  This  being  so,  it  must  be  held  to  be  an 
original  proceeding  having  none  of  the  features  of  final 
process.*  A  mandamus  is  never  awarded  unless  the  right 
of  the  relator  is  clear  and  undeniable,  and  the  party  sought 
to  be  coerced  bound  to  act.* 

§  391.  Origin.^Writs  of  mandamus  were  issued  at  an 
early  period,  though  in  the  books  previous  to  the  time  of 
Lord  Mansfield,  the  principles  governing  such  proceed- 
ings, and  the  grounds  on  which  they  ought  to  be  allowed, 
are  not  very  satisfactorily  stated.  It  is  said  that  they  were 
at  first  no  more  than  letters,  and  that,  for  a  time,  disobedi- 
ence to  them  was  only  a  contempt.^     In  the  sixth  of  Ed- 

'  Williams  v.  County  Commrs.,  35     to  an  office.     People  v.  Steele,  2  Barb. 

Me.  345-  397- 

*  Legg  V.  Mayor,  etc.,  42  Md.  203 ;  '  McBane  v.  People,  50  III.  503. 

Wakely  v.  Muscatine,  6  Wall.  481.    It  *  People  v.  Hatch,  33    111.  9.     See 

has  been  said  that  mandamus  in  its  Hvighes,  ex  parie,  114  U.  S.  147. 

origin  was  a  writ  of  restitution,  and  •  2  Kyd  on  Corp.  291. 
employed  to  restore  or  admit  a  person 
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ward  the  Second  a  mandamus  was  issued  directed  to  the 
mayor  and  commonalty  of  Bristol  commanding  that 
"  whereas  they  had  deprived  certain  persons  of  the  liberty 
of  the  city,  they  should  restore  them  under  pain  of  all  that 
they  could  forfeit."  In  the  reign  of  Henry  the  Sixth,  a 
writ  of  the  same  kind  was  directed  to  the  mayor  of  Lon- 
don.^ In  New  York,  the  remedy  was  recognized  at  the 
adoption  of  the  first  State  constitution  in  1777,  the  Supreme 
Court  taking  all  the  powers  in  respect  to  it  exercised  by  the 
King's  Bench  in  England.* 

§  392.  Only  proper  when  there  is  no  other  remedy. — The  in- 
variable test  by  which  the  right  of  a  party  applying  for  the 
writ  is  determined,  is  to  inquire  first,  whether  he  has  a  clear 
legal  right,  and  if  he  has,  second,  whether  there  is  any 
other  adequate  remedy  to  which  he  can  resort  to  enforce 
his  right.  If  he  has  another  remedy,  he  cannot  have  a 
mandamus.^  The  trustees  of  a  church  dispossessed  the  re- 
lator of  a  pew  of  which  he  claimed  to  hold  the  title.  A 
mandamus  being  denied,  the  court  said  :  "  If  he  has  a  title 
to  the  pew  in  question,  he  has  a  specific  remedy  by  an  ac- 
tion at  common  law  against  the  person  who  disturbs  him 
in  the  enjoyment  of  his  pew.  Courts  of  justice  have  uni- 
formly refused  such  applications  where  the  party  has  an- 
other complete  remedy,  unless  the  remedy  be  extremely 
tedious."*  It  was  said  by  the  court,  in  an  early  case  in 
New  York,  that  when  an  office  in  a  municipal  corporation 


'  2  Kyd  on  Corp.  291.  courts  of  the  city  and  county  of  New 

'  Potter  on  Corp.,  vol.  2,  p.  759.  York,  and  he  appHed  for  a  mandamus 

'  Asylum  v.  PhcEnix  Bank,  4  Conn,  directing    the    mayor,   aldermen,   and 

172;  Lynch,  ex  par ie,  2  mW,  4S;  Peo-  commonalty  of  that  city  to  order  the 

pie  V.  Thompson,  25  Barb.  73  ;  People  comptroller  to    pay   him    his    salary, 

V.  Judges  of  Branch,   I   Doug.  Mich,  which  had  been  refused.     The  petition 

319;  Oakes  V.  Hill,  8  Pick.  46.  was  denied,  the  relator  having  a  per- 

^  Com.   V.  Rosseter,  2  Binney,  360.  feet  remedy  by  action.     See  People  v. 

In  People  V.  New  York,  25  Wend.  680,  Thompson,  99  N.  Y.  641;  People  v. 

the  relator  was  appointed,  under  an  act  O'Keefe,  100  Id.  572. 

of  the  legislature,  justice  of  one  of  the 
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is  already  filled  by  a  person  who  has  been  admitted  and 
sworn  and  is  in  by  color  of  right,  a  mandamus  is  never  is- 
sued to  admit  another  person  ;  that  the  proper  remedy  in 
the  first  instance  is  by  an  information  in  the  nature  of  quo 
warranto,  by  which  the  rights  of  the  parties  can  be  tried.* 
Some  of  the  authorities  are,  however,  the  other  way.  In 
Dew  V.  Judges,  etc.,^  the  relator  applied  for  a  mandamus  to 
compel  his  admission  to  the  office  of  clerk.  It  was  ob- 
jected that  the  office  was  already  filled,  and  that  the  only 
remedy  was  a  quo  warranto  against  the  incumbent.  But 
the  Court  of  Appeals  of  Virginia  decided  that  mandamus 
was  proper.^  The  statute  of  Maryland  of  1828  provided 
the  remedy  of  mandamus  for  all  cases  of  "  intrusion  or 
usurpation,  or  of  any  breach  or  violation  of  any  terms,  con- 
ditions, privileges,  or  franchises,  or  for  unlawfully  holding 
any  office  under  any  charter  granted  by  the  State."*  It 
was  said  by  the  court,  in  an  early  case  in  Massachusetts, 
that  a  quo  warranto  would  not  be  granted  directed  to  one 
holding  the  office  of  town  clerk,  when  the  decision  could 
not  be  reached  until  after  the  term  for  which  the  incumbent 
claimed  to  be  in  had  expired ;  that  the  proper  remedy  was 
for  the  successor  to  take  the  oath  of  office  and  demand  of 
the  former  clerk  the  records,  and,  if  they  were  refused,  then 
to  move  for  a  mandamus  to  command  him  to  deliver  them.^ 
Although,  when  the  petition  for  a  mandamus  is  in  the  name 
and  for  the  benefit  of  a  claimant  to  an  office  against  an 
actual  incumbent,  the  parties  will,  as  a  rule,  be  left  to  a  quo 
warranto,  yet  a  mandamus  may  issue  on  the  petition  of  a 
corporation  against  persons  claiming  to  hold  its  offices.® 
A  court  will  not  direct  a  writ  of  mandamus  to  the  reg- 


'  People  V.  New  York,  3  Johns.  Cas.     Petitioner,  20  Pick.  494  ;  State  v.  Kirk- 
79.     See   People   v.  Stevens,    5   Hill,     ley,  29  Md.  85. 
616.  *  Clayton  v.  Carey,  4  Md.  26. 

*  3  Hen.  &  Munf.  i.  "  Com.  v.  Atheam,  3  Mass.  285. 

'  See  opinion  of   court   in    Strong,         '  Am.  R.R.  Frog  Co.  v.  Haven,  loi 

Mass.  398. 
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ister  of  a  land  office  commanding  him  to  issue  a  final  cer- 
tificate of  purchase.  All  violations  of  private  right  result- 
ing from  the  acts  of  such  officers,  should  be  the  subject  of 
actions  for  damages,  or  to  recover  the  specific  property, 
according  to  the  circumstances,  in  courts  of  competent 
jurisdiction.^  A  mandatory  writ  to  compel  the  return  of 
certain  property  was  denied,  as  the  value  of  the  property 
could  be  recovered  at  law.^  Where  commissioners  ap- 
pointed by  the  legislature  to  assess  damages  to  property  by 
the  laying  out  of  a  street  in  a  village,  reported  their  assess- 
ment in  relation  to  the  property  of  the  relators,  which  re- 
port the  trustees  of  the  village  refused  to  file  in  conformity 
with  the  statute,  a  peremptory  mandamus  was  refused  for 
the  reason  that,  until  the  proceedings  had  progressed  so  far 
as  to  give  mutual  rights  to  the  parties,  the  trustees  had  a 
discretion  and  might  refuse  to  proceed,  and  if  the  relators 
had  acquired  a  right  to  the  money  specifically  assessed  in 
their  favor,  an  action  of  assumpsit  would  lie  ;  or,  if  they 
had  acquired  any  right  by  the  report  of  the  commissioners, 
and  had  sustained  damages  by  the  refusal  of  the  trustees  to 
perform  their  duty,  an  action  on  the  case  might  be  main- 
tained to  recover  such  damages.^  After  the  relator  had 
changed  his  domicile  to  another  county,  he  was  assessed  in 
the  county  from  which  he  had  removed  for  taxes  on  his  per- 
sonal property.  The  assessment  roll  was  delivered  to  the 
board  of  supervisors,  and  by  it  to  the  collector,  with  the 
warrant  annexed,  commanding  him  to  collect  from  the  per- 
sons therein  named  the  amounts  set  opposite  their  names  as 
taxes.  The  relator  refused  to  pay  his  tax,  and  the  collector 
obtained  it  by  seizing  and  selling  his  property.  A  per- 
emptory mandamus  having  been  granted,  directed  to  the 
supervisors  of  the  county,  commanding  them  to  cause  the 


'  McCluny  v.  Silliman,  6  Wheat.  598  ;         "^  Rogers  Locomotive  Works  v.  Erie 
Mclntire  v.  Wood,  7  Cranch,  504.  R.R.  Co.,  20  N.  J.  Eq.  379. 

^People  V.  Brooklyn,  i  Wend.  318. 
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claim  of  the  relator  to  be  audited  and  allowed,  the  proceed- 
ing was  set  aside  on  appeal,  on  the  ground  that  the  relator 
had  a  remedy  by  action  against  the  assessors  by  whom  he 
had  been  subjected  to  the  payment  of  the  illegal  tax.^  On 
a  petition  for  a  mandamus  to  compel  the  treasurer  of  a 
county  to  pay  county  bonds  held  by  the  relator,  it  appeared 
that  the  county  commissioners  had  levied  a  tax  to  pay  the 
bonds  ;  that  the  treasurer  had  collected  the  money,  but  that 
the  board  of  county  commissioners  had  ordered  him  not  to 
pay  the  bonds,  and  that  he  had  consequently  refused  to  do 
so.  The  writ  was  refused,  the  relator's  remedy  being  an 
action  against  the  treasurer  and  his  bondsmen.  The  order 
of  the  county  commissioners  not  to  pay  the  bonds  was  be- 
yond their  authority,  they  having  no  more  to  do  with  such 
payment  than  anybody  else.  Whether  or  not  it  was  the 
duty  of  the  treasurer  to  pay  them,  would  be  determined  in 
an  action  against  him."  A  county  board  of  canvassers  met 
after  an  election,  and  organized  according  to  law.  They 
then  proceeded  to  determine  who  had  been  elected  county 
officers,  which  determination  was  published,  filed,  and  be- 
came matter  of  record,  and  the  board  was  dissolved.  It 
was  held  that  even  though  their  estimate  of  the  votes  was 
illegal,  and  the  determination  therefrom  erroneous,  a  man- 
damus commanding  the  board  to  meet  and  correct  the  errors 
must  be  denied.  Such  a  revision  of  the  canvass  would  be 
wholly  abortive.  When  the  board  having  discharged.whether 
legally  or  not,  the  duties  for  which  it  was  constituted  was 
dissolved,  it  was  incapable  of  reanimation.  The  relator  had 
another  and  more  efficacious  remedy  by  quo  warranto? 


'  People  V.  Supervisors  of  Chenango  on  demand,  a  party  to  whom  a  claim  is 

County,  I  Kernan,  563.  payable  has  a  sufficient  remedy  at  law, 

2  State  V.  McCrillus,  4  Kansas,  250.  and  is  not  entitled  to  mandamus.     Ar- 

When  there  are  funds  in  the  hands  of  rington  v.  Van  Houton,  44  Ala.  284  ; 

a  county  treasurer,  out  of  which  he  is  State  v.  Bridgman,  8  Kansas,  458. 

authorized    to    pay  registered    claims  '  People  v.   Supervisors    of   Greene 

against  the  county,  he  becomes  bound  County,  12  Barb.  217. 
to  pay  them,  and  if  he  refuses  to  do  so 
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It  is  not  a  sufficient  answer  to  an  application  for  a  man- 
damus that  the  party  may  have  redress  in  a  court  of  equity  ; 
for  when  the  writ  is  refused  because  there  is  another  specific 
remedy,  such  remedy  must  be  at  law.^  But  the  rule  is 
otherwise  if  the  party  asking  for  the  writ  has  previously 
gone  into  a  court  of  equity,  and  there  instituted  proceed- 
ings under  which  all  the  relief  sought  in  the  petition  for 
mandamus  may  be  obtained.  This  is  in  accordance  with 
the  rule  that  a  party  is  not  to  be  harassed  by  a  multiplicity 
of  suits.*  When  a  court  of  equity  has  acquired  jurisdiction 
in  a  suit  for  a  purpose  clearly  within  the  province  of  the 
court,  it  may  retain  the  bill  for  the  purpose  of  ascertaining 
and  enforcing  all  the  rights  of  the  parties  properly  involved 
in  the  subject-matter  of  the  controversy,  and  the  Supreme 
Court  will  not  undertake  to  settle  the  questions  involved 
in  the  suit  by  issuing  a  mandamus.* 

It  is  not  an  objection  to  granting  a  mandamus  that  a 
party  is  liable  to  indictment,  and  may  be  punished  criminal- 
ly for  omitting  to  do  the  act  to  compel  the  performance  of 
which  the  writ  is  sought.*     A  railroad   company  was  re- 


'  A  mandamus  cannot  be  maintained  pose.     Ham  v.  Toledo,  etc.,  R.R.  Co., 

when  the   right  is  merely   equitable.  29  Ohio  St.  174. 

Regina  v.  Balby  T.  Road,  16  Eng.  L.  '  Hardcastle  v.  Maryland,  etc.,  R.R. 

&  Eq.  276.   Upon  an  application  by  the  Co.,  32  Md.  32  ;  School  Inspectors  v. 

holders  of  unsecured  bonds  of  a  rail-  People,    20   111.    525.      See   People  v. 

road  company  for  a  mandamus  to  com-  Chicago,  53  Id.  424. 

pel  a  consolidated  company,  a  succes-  ^  Ibid. 

sor  of  the  former  company,  to  give  in  *  People    v.    Troy,   etc.,   R.R.  Co., 

exchange  secured  bonds  which  it  had  37  How.  Pr.  427.     An  obstruction  of 

been  proposed  to  issue  to  cover  all  the  the  sidewalk  by   buildings   projecting 

indebtedness  of  the  various  companies  into   the   street  is   a  public  nuisance, 

constituting  the  consolidation,   it  was  and  where  it  does  not  appear  from  the 

held  that  the  writ  would  not  be  award-  statement  of  the  relators  that  they  have 

ed,   especially   after  the    property  on  received  special  injury  from  it,  entitling 

which  it  was  sought  to  obtain  a  lien  them  to  a  civil  remedy,  or  that  it  is  any 

had  passed  into  the  hands  of  others  more  injurious  to  them  than  it  is  to  the 

who  were  not  parties  to  the  proceed-  inhabitants  at  large,  a  mandamus  will 

ing ;  that  if  the  relators  had  an  equity  not  be  granted,  an  indictment  being 

in  the  premises,  it  might  be  enforced  in  exclusively    the    means    to    abate   it. 

a  suit  properly  brought  for  that  pur-  Reading  v.  Com.,  11  Pa.  St.  196. 
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quired  by  its  charter  to  construct  and  keep  in  repair  a  bridge 
of  a  specified  width  over  a  creek.  The  grand  jury  of  the 
county  found  that  the  company  in  repairing  the  bridge  had 
made  it  so  much  narrower  as  to  be  inconvenient  and  danger- 
ous, and  they  presented  it  as  a  nuisance.  Upon  this  pre- 
sentment, the  attorney-general,  acting  ex  officio,  moved  for 
a  mandamus  to  compel  the  company  to  comply  with  its 
charter.  It  was  held  that  although  the  violation  of  a  pub- 
lic duty  is  an  offence  which  may  be  punished  by  indictment, 
yet  if,  as  in  this  instance,  it  is  also  the  violation  of  a  duty 
the  specific  performance  of  which  there  is  a  right  to  enforce, 
a  mandamus  is  at  law  the  appropriate  civil  remedy  in  the 
absence  of  any  other  legal  proceeding  which  can  give  it.^ 
Although,  as  a  general  principle,  a  duty,  though  a  pubHc 
one,  will  not  be  enforced  by  mandamus  if  the  party  claim- 
ing the  right  to  its  performance  can  have  recourse  to  any 
other  adequate  remedy.  Yet  the  rule  as  now  understood, 
and  acted  on  by  the  courts,  does  not  deny  the  writ  if  the 
remedy  be  not,  in  complete  satisfaction,  equivalent  to  a 
specific  relief.  .  Mandamus  lies  to  compel  an  officer  to  per- 
form the  duties  of  his  office,  though  he  be  liable  to  penal- 
ties, or  to  an  action  on  the  case  for  neglect  of  duty.^  By  in- 
adequacy of  remedy  is  meant  not  that  it  fails  to  accomplish 
the  result  desired,  but  that  in  its  nature  or  character  it  is 
not  fitted  or  adapted  to  the  end  in  view.  In  Rees  v.  Water- 
town,^  execution  on  a  judgment  against  the  city  of  Water- 
town  had  been  returned  "no  property  found."  Writs  of 
mandamus  had  been  issued  requiring  the  levy  of  a  tax  to 
pay  the  judgment.  These  writs  had  failed  by  reason  of 
resignations  of  the  officers  of  the  city  to  whom  they  were 

'  State  V.  Wilmington  Bridge  Co.,  3  been  obtained,  and  the   clerk   of  the 

Harring.  Del.  312.  court  refuses  to  issue  an  execution  for 

"Buck  V.  Lockport,  6  Lansing,  251  ;  the   enforcement  of  the  judgment,   a 

Townsend  v.  Mclver,  2  S.  C.  25.     See  mandamus  will  be  granted  to  compel 

In  re  Trustees  of  Williamsburg,  i  Barb,  him  to  do  so.     People  v.  Loucks,   28 

34.     When  pending   a   motion   for  a  Cal.  68. 

new  trial,  no  stay  of  proceedings  has  '  19  Wall.  107. 
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directed,  and  this  had  occurred  several  times.  It  was  urged 
that  the  writ  of  mandamus  having  proved  inadequate,  a 
court  of  equity  ought  to  furnish  some  other  remedy.  The 
court  said  :  "We  apprehend  that  there  is  some  confusion 
in  the  plaintiff's  proposition  upon  which  the  present  juris- 
diction is  claimed.  It  is  conceded,  and  the  authorities  are 
too  abundant  to  admit  of  question,  that  there  is  no  chancery 
jurisdiction  where  there  is  an  adequate  remedy  at  law.  The 
writ  of  mandamus  is  no  doubt  the  regular  remedy  in  a 
case  like. the  present,  and  ordinarily  it  is  adequate  and  its 
results  are  satisfactory.  The  plaintiff  alleges,  however,  in 
the  present  case  that  he  has  issued  such  a  writ  on  three  dif- 
ferent occasions ;  that  by  means  of  the  aid  afforded  by  the 
legislature,  and  by  the  devices  and  contrivances  set  forth  in 
the  bill,  the  writs  have  been  fruitless  ;  that  in  fact  they  af- 
ford him  no  remedy.  The  remedy  is  in  law  and  in  theory 
adequate  and  perfect.  The  difficulty  is  in  its  execution  only. 
The  want  of  a  remedy,  and  the  inability  to  obtain  the  fruits 
of  a  remedy,  are  quite  distinct,  and  yet  they  are  confounded 
in  the  present  proceeding.  To  illustrate.  The  writ  of 
habere  facias  possessionem  is  the  established  remedy  to  ob- 
tain the  fruits  of  a  judgment  for  the  plaintiff  in  ejectment. 
It  is  a  full,  adequate,  and  complete  remedy.  Not  many 
years  since  there  existed  in  central  New  York  combinations 
of  settlers  and  tenants,  disguised  as  Indians,  and  calling 
themselves  such,  who  resisted  the  execution  of  this  process 
in  their  counties,  and  so  effectually,  that  for  some  years  no 
landlord  could  gain  possession  of  his  land.  There  was  a 
perfect  remedy  at  law,  but  through  fraud,  violence,  or  crime, 
its  execution  was  prevented.  It  will  hardly  be  argued  that 
this  state  of  things  gave  authority  to  invoke  the  extraordi- 
nary aid  of  a  court  of  chancery.  The  enforcement  of  the 
legal  remedies  was  temporarily  suspended  by  means  of  il- 
legal violence,  but  the  remedies  remained  as  before.  It  was 
the  case  of  a  miniature  revolution.     The  courts  of  law  lost 
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no  power,  the  court  of  chancery  gained  none.  The  present 
case  stands  upon  the  same  principle.  The  legal  remedy  is 
adequate  and  complete,  and  time  and  the  law  must  perfect 
its  execution."^ 

§  393-  The  act  required  must  be  capable  of  performance,  be 
obligatory,  and  involve  substantial  interests. — A  mandamus  pre- 
supposes the  required  act  to  be  possible  and  obligatory  when 
the  writ  issues.  Generally  speaking,  the  writ  suggests  facts 
showing  the  obligation  and  practicability  of  fulfilling  what 
is  commanded  by  it.^  On  a  petition  for  a  mandamus  com- 
pelling a  county  to  levy  a  tax  on  certain  lands  for  the  pur- 
pose of  paying  levee  bonds  held  by  the  petitioner,  the  re- 
turn stated  that  the  county  was  not  liable  for  the  taxes,  but 
that  they  could  only  be  assessed  and  collected  from  lands  in 
particular  districts  in  unequal  proportions  and  by  a  standard 
of  valuation,  and  that  as  the  original  papers  relating  to  levee 
matters  had  been  destroyed,  the  defendants  had  no  knowl- 
edge or  information  of  the  lands  selected,  and  that  they 
could  not  obtain  such  knowledge.  It  was  held  that  if  the 
petitioner  would  force  a  levy,  he  should  aver  and  show  that 
the  respondents  had  or  could  acquire  the  information,  or 
else  he  should  by  some  means  designate  the  particular  lands 
liable  to  the  assessment,  because  it  was  clear  that  a  manda- 
mus would  not  lie  against  officers  requiring  them  to  do  what 
they  could  not  possibly  perform.^  An  ordinance  of  a  city 
provided  that  "  the  city  marshal  be  required  to  procure  at 
the  cost  of  the  city  a  suitable  building  for  the  purpose  of  a 
small-pox  hospital,  the  selection  to  be  subject  to  the  ap- 
proval of  the  committee  on  health  and  police  ;  that  the  said 


'  See  Heine  v.  Levee  Commissioners,  *  Reg.  v.  London,  etc.,  R.R.  Co.,  6 

19  Wall.  665;    S.   C.    I   Woods,  246;  Eng.  L.  &  Eq.  220 ;  Williams  v.  County 

State  V.  Railroad  Tax  Case,  92  U.  S.  Commrs.,  35  Me.  345  ;   State  v.  Per- 

575;  Barkley  V.  Levee  Commissioners,  rine,  34  N.  J.  254 ;  People  v.  Supervisors 

93  Id.  258  ;  Merriwether  v.  Garrett,  102  of  Westchester  Co.,  15  Barb.  607. 

Id.  472 ;   Thompson  v.  Allen  County,  '  Ackerman    v.    Desha   County,   27 

115  U.  S.  550.  Ark.  457. 
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marshal  be  further  required  to  have  removed  without  delay 
to  said  hospital  any  and  all  small-pox  patients  that  may  here- 
after occur  in  this  city."  On  a  petition  for  a  mandamus  to 
compel  the  marshal  to  remove  a  small-pox  patient  from  a 
certain  thickly  populated  locality  in  the  city,  which  he  had 
refused  to  do,  it  was  held  that  if  the  law  enjoined  upon  the 
defendant  the  duty  to  remove  every  small-pox  patient  to 
some  hospital  in  existence  which  was  named  in  the  petition, 
the  Vv'rit  would  be  issued  ;  but  that  as  the  common  council 
had  reserved  to  itself  the  approval  of  a  building  for  a  small- 
pox hospital,  and  it  had  not  made  a  selection,  the  subject 
was  beyond  the  control  of  the  marshal,  and  a  mandamus  com- 
pelling him  to  act  could  not  be  granted.^  Upon  a  petition 
for  a  mandamus  to  compel  an  entry-taker  of  land  to  receive 
an  entry  tendered  by  the  relator,  which  the  entry-taker  had 
refused  because  the  land  had  been  previously  entered  by 
another,  the  court  said  that  if  the  former  entry  was  valid,  it 
unquestionably  appropriated  the  land,  and  no  other  entry 
could  be  legally  made ;  that  the  entry-taker  had  no  power 
by  virtue  of  his  office  to  make  void  a  valid  entry  without 
the  consent  of  the  enterer,  and  the  court  could  not  com- 
mand him  by  mandamus  to  do  that  which  without  such 
command  it  would  not  have  been  lawful  for  him  to  do  ; 
that  the  office  of  a  mandamus  was  to  enforce  the  perform- 
ance of  an  official  duty  ;  and  that  the  court  could  not  in  the 
same  case  institute  an  inquiry  into  the  equities  of  the  parties, 
and  give  the  relief  which  a  court  of  chancery  might  afford.* 
So,  on  a  petition  for  a  mandamus  to  compel  an  entry-taker 
to  receive  an  entry  for  land  on  a  tract  that  had  already  been 
entered,  such  previous  entry  as  petitioner  claimed  having 
been  procured  fraudulently,  it  was  held  that  where  it  was 
even  doubtful  whether  or  not  an  entry  was  void  a  manda- 
mus would  not  be  granted  to  compel  the  entry-taker  to  re- 


'  Ball  V.  Lappius,  3  Oregon,  55.  "  Gillespie  v.  Wood,  4  Humph.  Tenn. 

437. 


.780  WRIT    OF    MANDAMUS.  §  393 

ceive  another  entry  for  the  same  land.^  Under  an  act  of 
the  legislature  a  township  voted  pecuniary  aid  to  a  railroad 
company.  The  company  complied  with  the  conditions  on 
which  it  was  to  receive  the  aid,  but  the  township  board  re- 
fused to  issue  the  securities,  claiming  that  the  act  under 
which  they  were  voted  was  unconstitutional.  The  court  in 
refusing  a  mandamus  to  compel  the  delivery  of  the  securi- 
ties said  :  "  The  case  before  us  is  that  of  a  private  corpora- 
tion demanding  a  gratuity  which  has  been  voted  to  it  in 

township  meeting I  do  not  find  that  the  meeting 

possessed  any  inherent  authority  to  pass  such  a  vote,  or  that 
any  such  authority  could  have  been  conferred  upon  it.  The 
legislature  could  not  confer  upon  the  majority  there  con- 
vened, a  jurisdiction  to  measure  for  the  minority  the  de- 
mands upon  their  gratitude  or  liberality The  authority 

exercised  is  not  within  the  taxing  power  of  the  State."*  A 
mandamus  will  not  be  granted  compelling  a  corporation  to 
issue  shares  of  stock  to  the  relator  when  it  appears  that  a 
certificate  for  the  shares  has  already  been  issued  in  good 
faith  to  another  person  under  color  of  title  in  him  ;  nor  when 
the  rights  of  others,  who  are  not  parties  to  the  proceeding, 
will  thereby  be  materially  aft'ected.^ 

Although  if  the  mayor  of  a  city  refuses  to  sign  a  contract 
made  in  pursuance  of  the  charter  and  ordinances  of  the  city, 
he  may  be  compelled  to  do  so  by  mandamus,  yet  the  relator 
must  clearly  show  not  only  that  the  defendant  is  bound  in 
the  discharge  of  his  official  duty  to  do  the  act  in  question, 
but  that  the  right  is  such  as  the  law  ought  to  enforce. 
Hence  if  the  contract  which  the  relator  desires  to  compel 
the  mayor  to  sign  has  been  made  in  violation  of  the  city 
charter  or  ordinances,  the  writ  will  not  be  allowed.*     A  per- 


'  Johnson  v.  Lucas,  11  Humph.  306.  Although  the  court  may  direct  a  gas 

'  People  V.  Salem,  20  Mich.  452,  per  company  to  furnish  gas  to  persons  who 

COOLEY,  J., — Graves,  J.,  dissenting.  under  the  provisions  of  the  charter  are 

^Barker  V.  Marshall,  15  Minn.  177.  entitled  to  it,  and  who  offer  to  comply 

'  State    V.   Newark,   35    N.   J.   396.  with  the  general  conditions  on  which 
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emptory  mandamus  will  not  be  issued  to  compel  officials  to 
do  an  act  which  a  decree  of  another  court  has  enjoined  them 
from  doing.*  With  respect  to  magistrates  and  officers  hav- 
ing only  public  duties  to  perform,  the  courts  will  refuse  to 
award  a  mandamus  when  the  performance  of  the  duty  com- 
manded will  involve  the  officer  in  litigation  the  issue  of 
which  will  be  doubtful.^  A  public  officer  will  not  be  com- 
pelled to  perform  an  act  which  is  not  a  duty  clearly  pre- 
scribed and  enjoined  by  law ;  nor  an  act  contrary  to  the 
provisions  of  a  statute  which  is  merely  directory  ;  nor  will 
a  practice  in  disregard  of  a  former  statute  require  the  court 
to  sanction  and  enforce  by  its  direct  action  for  that  purpose 
a  like  disregard.^  Before  further  proceedings  on  a  petition 
for  a  mandamus  were  had,  the  legislature  passed  an  act 
which  took  away  the  functions  of  the  respondents  as  can- 
vassers of  election,  and  as  it  followed  that  they  could  not  be 
compelled  to  do  what  the  law  did  not  require  of  them,  nor 
even  to  finish  what  they  had  commenced,  the  proceedings 
were  dismissed.* 

Upon  an  application  for  a  mandamus  to  compel  a  rail- 
road company  to  extend  its  line  to  a  designated  point,  it 
appearing  that  neither  the  charter  of  the  company  nor  the 
various  acts  in  relation  to  it  imposed  upon  the  company 
a  legal  obligation  to  construct  its  entire  line  as  claimed, 
but  that  forfeiture  was  only  intended  to  follow  the  failure 
of  the  company  to  do  so,  the  petition  was  denied."     The 


the  company  supplies  others,  yet  a  tion,  it  must  be  satisfied  that  the  order- 
mandamus  was  denied  to  compel  a  ing  of  the  injunction  was  a  mere  act  of 
company  to  deliver  gas  to  the  relator  usurpation.  No  court  ought  to  compel 
when  he  avowed  his  indebtedness  to  either  parties  or  ministerial  ofiScers  to 
the  company  for  gas  previously  fur-  put  themselves  in  conflict  with  the 
nished,  and  his  inability  to  pay  such  in-  order  or  writ  of  another  court.  Flem- 
debtedness.  People  v.  Manhattan  Gas  ing,  ex  par/e,  4.  KiW,  ^81 . 
Co.,  45  Barb.  136.  ^  Slate  v.  Perrine,  supra. 

"  Ohio,  etc.,  R.R.  Co.  v.  Commission-  ^  Puckett  v.  White,  22  Texas,  559. 

ers,  7  Ohio  St.  278.    Before  the  court  *  State  v.  Gibbs,  13  Fla.  55. 

will  be  warranted  in  compelling  a  min-  '  State  v.  Southern  Minn.  R.R.  Co., 

isterial  ofl&cer  to  disregard  an  injunc-  18  Minn.  40. 
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charter  of  a  railroad  company  provided  that  three  disinter- 
ested persons  should  determine  whether  the  company  had 
complied  with  the  act  of  incorporation  in  locating  its  road 
so  as  not  to  obstruct,  impede,  or  endanger  the  safety  of 
the  public  in  traveling  on  highways  which  its  road  inter- 
sected, and  that  if  the  road  as  located  was  approved  by 
them,  their  decision  should  be  final.  It  was  held  that  after 
the  "  appointees  had  reported  affirmatively,  with  their  ap- 
proval, the  matter  was  res  adjudicata,  and  a  mandamus 
would  not  be  granted  to  compel  the  company  to  relocate 
its  road,  notwithstanding  it  appeared  that,  in  consequence 
of  increased  population  at  a  particular  point  on  the  road, 
and  the  additional  number  and  speed  of  the  trains,  more 
persons  were  exposed  to  accident,  and  the  danger  was  in- 
creased.^ 

On  the  question  of  the  right  of  the  State  to  prosecute  a 
writ  of  mandamus  on  account  of  the  refusal  or  neglect  of 
a  railroad  corporation  to  perform  its  duty  as  a  common 
carrier,  it  appeared  that  a  body  of  skilled  freight  handlers, 
acting  in  concert,  fixed  a  price,  and  refused  to  work  for 
less  ;  that  the  respondent  refused  to  pay  the  price  asked  ; 
that  the  laborers  then  abandoned  the  work ;  and  that  the 
respondent  did  not  procure  other  laborers  competent  or 
sufficient  in  number  to  do  the  work.  It  was  held  that  the 
court  below  had  power  to  award  the  writ  ;  and  that,  upon 
the  case  presented,  it  was  error  to  refuse  it.  The  court 
said  that  if  it  had  been  shown  that  a  "  strike  "  of  the  skilled 
laborers  of  the  corporation  had  been  caused  or  compelled 
by  some  illegal  combination  or  organized  body  which  held 
an  unlawful  control  of  their  actions,  and  sought  through 
them  to  enforce  its  will  upon  the  respondent,  and  that  the 


'  State  V.  New  Haven,  etc.,  Co.,  45  measures  to  compel  him,  a  motion  in 
Conn.  331.     If  the  governor  of  a  State  the  United  States  Supreme  Court  for 
refuses  to  discharge  a  duty,  and  there  a  mandamus,  must  be  overruled.    Ken- 
is  no  power  delegated  to  the  general  tucky  v.  Dennison,  24  How.  66. 
government  to  employ    any  coercive 
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respondent,  in  resisting  such  unlawful  efforts,  had  refused 
to  obey  unjust  and  illegal  dictation,  and  had  used  all  the 
means  in  its  power  to  employ  other  men  adequate  to  do 
the  work,  a  very  different  case  for  the  exercise  of  the  dis- 
cretion of  the  court  would  have  been  presented.^ 

The  writ  will  not  be  issued  to  compel  that  which,  if 
granted,  cannot  avail  the  party  asking  it  ;*  especially  where 
the  matter  in  controversy  is  utterly  insignificant  in  value.^ 
On  a  petition  for  a  mandamus  against  the  auditor  of  public 
accounts,  to  compel  him  to  issue  his  warrant  upon  the  State 
treasurer  in  favor  of  the  relator  for  the  sum  of  two  dollars, 
the  per  diem  allowance  of  the  latter  as  a  member  of  the 
legislature,  the  court  said  :  "  The  sum  in  this  case  being 
only  two  dollars,  even  if  it  were  admitted  to  be  just,  I  do 
not  feel  that  justice  would  be  promoted  by  entertaining 
jurisdiction,  as  substantial  interests  are  not  involved.  It 
would  be  to  encourage  petty  litigation  at  the  expense  of 
the  State,  and  the  delay  of  more  important  interests."* 

A  mandamus  will  oe  refused  irrespective  of  the  legality 
or  illegality  of  the  acts  of  officers  against  whom  it  is  peti- 
tioned, if  the  granting  it  will  enlarge  the  corporate  powers 
of  the  relator.^ 

§  394.  In  case  of  contract. — Although  the  writ  may  be  ob- 
tained to  compel  an  officer  to  do  his  duty  in  enabling  the 
petitioner  to  get  his  pay  when  the  case  is  not  controverted, 
and  there  is  no  remedy  by  action,  yet  purely  contract  obli- 


'  People  V.  N.  Y.   Cent.  &  Hudson  tice.     It  was  held  that  as  the  charter 

River  R.R.  Co.,  28  Hun,  543.  provided  that  a  majority  might  act,  the 

'  Williams   v.    County  Commrs.,  35  co-operation  of  this  one  was  not  nec- 

Me.  345  ;   Woodbury  v.  same,  40  Id.  essary,  and  a  mandamus  would  not  be 

304;  State  V.  Kirkley,  29  Md.  85.     A  granted,  compelling  him.    InreV^\i\\£. 

charter  for  a  bank  named  certain  per-  River  Bank,  23  Vt.  478. 

sons  as  commissioners  who,  or  a  ma-  *  Hall  v.  Grossman,  27  Vt.  297. 

jority  of  them,  should    receive  sub-  *  People  v.  Hatch,  33  111.  9. 

scriptions  to  the  stock.    One  of  the  'Pennsylvania  R.R.   Co.   v.   Canal 

commissioners,  after  accepting  the  ap-  Commrs.,  21  Pa.  St.  9. 
pointment,  refused  to  act  in  giving  no- 
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gations,  involving  no  trust  where  the  facts  upon  which  the 
claim  is  based  are  disputed,  cannot  be  enforced  by  manda- 
mus.' A  private  citizen,  holding  an  ordinary  claim  against 
a  city  or  county,  cannot  have  it  adjudicated  under  a  writ 
of  mandamus.  It  must  first  be  reduced  to  judgment,  and 
if  then  the  proper  authority  refuses  to  provide  for  its  pay- 
ment, the  creditor  may  ask  for  mandatory  process.* 

§  395-  Voluntary  associations. — Courts  never  interfere  to 
control  the  enforcement  of  the  discipline  of  merely  volun- 
tary associations,  created  for  the  advancement  of  religious, 
moral,  or  social .  principles,  or  for  mere  amusement.  A 
body  composed  of  those  who  have  united  for  ecclesiastical 
relations  and  purposes,  and  spiritual  improvement,  is  a  vol- 
untary association,  with  power  to  adopt  its  own  rules  of 
admission  and  discipline,  and  to  administer  them  in  its  own 
way,  independently  of  any  control  of  the  courts,  while  free 
from  any  intention  to  injure  its  members  or  those  not  be- 
longing to  it,  and  a  mandamus  will  not  be  granted  to  re- 
store a  member  to  the  spiritual  privileges  of  the  church.* 
So,  a  petition  for  a  mandamus  to  restore  the  relator  to  the 
rights  and  privileges  of  membership  in  the  Chicago  Board 
of  Trade,  which  is  a  voluntary  organization  not  maintained 
for  the  purpose  of  transacting  business  or  for  pecuniary 
gain,  but  simply  to  enforce  among  its  members  correct  and 
high  moral  principles  in  their  business  relations,  was  de- 
nied.* On  a  similar  application  made  in  an  earlier  case,  it 
was  held  that  the  discretion  vested  in  the  board  was  not 
purely  arbitrary,  but  could  be  exercised  only  for  some  just 
and  reasonable  cause  germane  to  the  objects  for  which  the 
association  was  created ;  but  that  if  the  by-law  under  which 
the  relator  was  expelled  was  found  by  the  court  to  be  rea- 


1  State  V.  Zanesville  Tump.  Co.,  16  '  Mansfield  v.  Fuller,  50  Mo.  338. 

Ohio  St.  308 ;    Ham  v.  Toledo  R.R.  » People  v.  St.  Stephen's  Church,  53 

Co.,  29  Id.  174;  People  v.  Green,  66  N.  Y.  103. 

Barb.  630.  *  People  v.  Board  of  Trade,  80  111.  134. 
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sonable  and  just,  the  petition  would  not  be  entertained.^ 
The  College  of  Physicians  and  Surgeons,  in  the  city  of 
Louisville,  though  an  incorporated  body,  is  a  private  cor- 
poration, and  its  officers  not  being  in  any  sense  executive 
or  ministerial,  they  cannot  be  reached  by  naandamus  under 
the  civil  code  of  practice  of  Kentucky.^  A  railroad  com- 
pany, though  in  one  sense  a  public  corporation,  has  power 
to  make  its  own  regulations  in  respect  to  the  running  of 
its  trains,  and  stopping  them  on  the  line  of  its  road,  and 
when  such  regulations  are  reasonable,  the  court  will  not  in- 
terfere by  mandamus  to  compel  the  company  to  change 
them.^ 

§  396.  How  far  action  of  courts  controlled. — A  mandamus 
may  be  granted  to  a  subordinate  court  when,  having  juris- 
diction, it  refuses  to  hear  and  decide  the  controversy,  or 
when,  having  heard  the  cause,  it  refuses  to  render  judgment 
or  enter  a  decree  in  the  case.  But  the  principles  and 
usages  of  law  do  not  warrant  the  use  of  the  writ  to  re-ex- 
amine a  judgment  or  decree  of  a  subordinate  court  in  any 
case,  nor  will  the  writ  be  issued  if  the  party  aggrieved  may 
have  a  remedy  by  writ  of  error  or  appeal.  The  only  office 
of  the  writ  when  issued  to  a  subordinate  court,  is  to  direct 
the  performance  of  a  ministerial  duty,  or  to  command  the 
court  to  act  in  a  case  when  the  court  has  jurisdiction  and 
refuses  to  do  so.  The  supervisory  court  will  never  pre- 
scribe what  the  decision  of  the  subordinate  court  shall  be, 
nor  interfere  in  any  way  to  control  the  judgment  or  discre- 
tion of  the  subordinate  court  in  disposing  of  the  contro- 
versy.*    Where  county  commissioners,  in  refusing  to  abate 


'  People  V.  Board  of  Trade,  45  111.  112.  nied,  the  issuing  of  an  injunction  not 

^  Cook  V.  College  of  Physicians,  9  being  a  ministerial  but  a  judicial  act. 

Bush.  541.  McMillan  V.  Smith,  26  Ark.  613  ;  Hays, 

'People  V.  Long  Island  R.R.   Co.,  ex  parte,  lb.  510. 

31  Hun,  125.     A  petition  for  amanda-  ^Newman,  ex  parte,  14  Wall.   152s 

mus  to  compel  the  judge  of  a  circuit  Appling  v.  Bailey,  44  Ala.  333  ;  Smith 

court  to  grant  an  injunction  was  de-  v.  Jackson,  i  Paine  C.  C.  453. 
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taxes,  which  it  is  claimed  have  been  overrated,  act  judi- 
cially, a  mandamus  will  not  be  granted  compelling  them  to 
make  the  abatement ;  but  the  writ  will  be  issued  if  they 
refuse  to  hear  and  determine  the  complaint.^  When  county 
commissioners  are  authorized  in  laying  out  a  highway  of 
general  use  to  the  public,  to  order  and  direct,  if  they  see 
fit,  that  a  portion  of  the  expense  of  making  the  same  shall 
be  paid  by  the  county,  this  is  a  judicial  power  which  the 
commissioners  are  bound  to  exercise,  and  if  they  improperly 
refuse  to  take  cognizance  of  a  case  regularly  before  them, 
they  may  be  compelled  by  mandamus  to  do  so  ;  but  not  to 
revise  their  decision.^  When  a  statute  provides  that  the 
board  of  supervisors  shall  pass  upon  the  fairness  of  an 
assessment  of  damages  against  the  county,  all  that  a  court 
can  do  if  the  board  refuses  to  act  is  to  issue  a  mandamus 
compelling  it  to  proceed  and  exercise  the  discretion  and 
powers  conferred  upon  it  by  the  act.  A  writ  commanding 
the  board  to  cause  a  specified  sum  to  be  levied  and  collected 
as  damages  in  such  a  case,  will  be  refused.^  The  petitioner 
asked  for  a  peremptory  mandamus  commanding  the  board  of 
police  of  a  county  to  issue  its  warrant  upon  the  treasurer  of 
the  county  directing  him  to  pay  the  petitioner  the  amount 
of  his  claim  against  the  county.  The  board  of  police  was 
recognized  for  all  the  purposes  connected  with  an  adjudi- 
cation on  such  a  claim  as  a  court  from  which  an  appeal 
might  be  taken.  It  was  held  that  if  the  claim  was  still 
open,  a  mandamus  was  the  proper  remedy  to  compel  the 
board  to  proceed  to  render  a  judgment,  but  not  to  direct 
what  judgment  should  be  given  ;  and  that  if  there  was  no 
money  in  the  treasury,  a  mandamus  would  be  granted  to 


'  Gibbs  V.  Commissioners,  19  Piclc.  the  subject  of  costs,  their  decision  was 

398.  held  to  be  judicial,  and  not  within  the 

/^  In  re  Inhabitants  of  Ipswich,  24  province  of  a   mandamus.     Chase  v. 

Pick.   343.     Where    county    commis-  Blackstone  Canal  Co.,  10  Pick.  244. 

sioners  refused  to  allow  costs  in  a  case  *  People  v.  Supervisors  of  Westchester 

in  which  the  statute  was  not  clear  on  Co.,  12  Barb.  446. 
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coerce  the  levy  of  a  tax.^  A  sheriff  presented  to  the  comp- 
troller of  the  State  a  bill  against  the  State  for  fees,  and  de- 
manded payment,  which  the  comptroller  refused.  By  the 
statute  the  comptroller  was  directed  to  decide  as  to  the 
justice  or  legality  of  such  a  claim.  It  was  held  that  a  man- 
damus could  not  be  granted  compelling  the  comptroller  to 
decide  in  favor  of  the  sheriff's  account.^  Where  the  statute 
contemplated  that  the  action  of  a  town  council  sitting  as  a 
board  of  canvassers  should  be  judicial,  and  no  irregularity 
in  its  proceedings  was  shown,  a  mandamus  was  refused.^ 
Under  an  act  providing  for  the  location  and  maintenance 
of  a  park  a  mandamus  was  granted  on  the  application  of 
the  commissioners  of  the  park  to  compel  the  judge  of  the 
circuit  court  of  the  county  to  appoint  commissioners  to  fix 
the  compensation  and  assess  the  damages  to  be  paid  the 
owners  of  the  lands  about  to  be  taken  by  the  relators  for 
the  park.^  The  duty  of  approving  the  bonds  of  a  county 
officer  being  in  the  nature  of  a  judicial  act  requiring  the 
exercise  of  judgment  and  discretion,  a  mandamus  will  not 
be  issued  to  control  the  performance  of  it.®  As  it  is  the 
province  of  the  writ  to  compel  inferior  courts  to  go  for- 
ward in  the  discharge  of  their  constitutional  duties  in  cases 
where  they  either  neglect  or  refuse  to  do  so,  if  there  is  no 
such  showing  as  could  have  called  for  or  authorized  the 
court  to  exercise  its  discretion  in  respect  to  the  propriety 
of  a  continuance,  a  mandamus  will  be  granted  commanding 
the  court  to  set  aside  its  order  continuing  the  cause,  and 
proceed  with  the  trial." 

A  superior  court  may  interfere  by  mandamus  in  cases 
where  the  court  below  has  acted  contrary  to,  or  in  disre- 

'  Board  of  Police  v.  Grant,  9  Sraedes  '  Dixon  v.  Field,  10  Ark.  243.     In 

&  Marsh,  JT.  Alabama  it  was  held  that  a  superior 

'  Towle  V.  State,  3  Fla.  202.  court  had  no  power  to  interfere  in  such 

"  Weeden  v.  Town  Council,  9  R.  I.  a  case,  unless  perhaps  when  the  dis- 

128.  cretion  of  the  court  below  had  been 

*  People  V.  Williams,  51  111.  57.  corruptly  exercised.     Ala.  R.R.  Q,o.,ex 

'  Swan  V.  Gray,  44  Miss.  393.  farte,  44  Ala.  654. 
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gard  of,  its  own  rules,  or  has  evidently  misapplied  them  to 
the  case  ;  but  never  when  the  course  pursued  below  was 
purely  in  the  discretion  of  the  court,  and  it  acted  in  perfect 
consistency  with  its  established  practice.^  It  is  within  the 
jurisdiction  of  a  superior  court  to  grant  a  writ  of  mandamus 
to  compel  a  judge  of  an  inferior  court  to  sign  a  bill  of  ex- 
ceptions in  a  case  before  him,  but  not  to  sign  a  particular 
one  ;  for  the  judge  before  whom  the  tri^l  is  had  must  deter- 
mine for  himself  as  to  the  accuracy  of  the  bill  presented  to 
him  for  his  signature.^  When  a  court  may  legally  enter- 
tain a  motion  to  set  aside  a  judgment,  an  appellate  court 
will  not  interfere  by  mandamus,  though  in  its  opinion  the 
order  made  by  the  court  below  was  clearly  erroneous.^ 

§  397.  Discretionary  powers  not  interfered  with  by  manda- 
mus.— When  a  corporate  body  is  vested  with  discretionary 
powers  in  the  performance  of  its  duties,  courts  will  not  at- 
tempt to  control  their  exercise  except  in  a  clear  case  of  a 
violation  of  law.*  In  general  it  is  only  ministerial  acts  in 
the  performance  of  which  no  exercise  of  judgment  or  dis- 
cretion is  required,  that  a  rule  for  a  mandamus  will  be 
granted.^  A  statute  gave  a  board  of  fire  commissioners 
power  to  appoint  a  chief  of  the  fire  department,  and  pro- 
vided that  incompetency,  inefficiency,  permanent  disability, 


'  Wells  V.  Stackhouse,  2  Harr.  (17  N.  ems,    coffee-houses,     and    places    in 

J.)  355.  which  spirituous  liquors  may  be  sold,  it 

*  People  V.  Jameson,  40  111.  93.     A  is  left  to  their  discretion  to  grant  or 

declaration  of  the  judge  of  the  court  refuse  a  license  in  a  particular  cjse, 

below  that  he  would  not  sign  a  bill  of  and  a  mandamus  will  not  lie  to  compel 

exceptions  in  the  case,  was  held  con-  them  to  grant  it ;  yet  this  discretion  is 

elusive,  the   only  remedy  of  the  peti-  not  arbitrary,   and  if   they  refuse  to 

tioner  being  a   mandamus  to  compel  grant  any  licenses,  they  may  be  com- 

him.     State  v.  Hall,  3  Coldw.  Tenn.  pelled  to  act.     Louisville  v.  Kean,  18 

255.  B.  Mon.  9. 

'  Goolsby,  ex  parte,  2  Gratt.  575.  See  ^  Decatur  v.  Paulding,  14  Pet.  497  ; 

People  V.  Judge,  etc.,  24  Mich.  408.  U.  S.  v.  Guthrie,  17  How.  284  ;   U.  S. 

■i  School  Inspectors  v.  People,  20  111.  v.  Commissioners,  5  Wall.  563 ;  Litch- 

525.     Although  when  the  legislature  field  v.  Register  and  Receiver,  9  Id. 

has  given  the   municipal  authorities  of  575;     Carrick   v.   Lamar,    116   U.   S. 

cities  and  towns  power  to  license  tav-  423. 
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insubordination,  or  violation  of  any  of  the  rules  and  regu- 
lations of  the  board,  should  be  deemed  cause  for  suspen- 
sion or  dismissal.  It  was  held  that  the  board  was  clothed 
with  discretionary  power  in  the  trial  and  removal  of  mem- 
bers of  the  department,  and  that  having  in  the  exercise  of 
its  discretion  removed  the  relator,  the  court  would  not  com- 
pel it  by  mandamus  to  restore  him.^  An  act  of  the  legis- 
lature provided  for  issuing  bonds  of  the  State,  and  consti- 
tuted a  board  of  liquidation  which  was  authorized  to  sell 
the  bonds  at  not  less  than  seventy-two  dollars  on  the 
hundred.  It  was  further  provided  that  if  at  the  expiration 
of  thirty  days  from  the  passage  of  the  act  the  board  had  not 
sold  the  bonds,  it  was  authorized  to  exchange  them  at  the 
rate  of  one  hundred  dollars  in  bonds  for  each  and  every 
seventy-two  dollars  of  all  outstanding  evidences  of  indebt- 
edness against  the  State.  It  was  held  that  as  it  was  discre- 
tionary with  the  board  of  liquidation  whether  or  not  it 
would  exchange  bonds  for  evidences  of  indebtedness  at  the 
rate  named,  a  mandamus  would  not  be  granted  to  compel 
it,  in  any  particular  instance,  to  make  the  exchange.* 
Where  it  is  the  duty  of  county  commissioners  to  determine 
when  public  convenience  requires  that  a  road  shall  be  laid 
out  in  the  county,  a  mandamus  compelling  them  to  lay  out 
a  particular  road  will  be  refused.^  So,  where  the  statute 
provides  that  the  commissioners  of  highways  may  cause  all 
roads  located  by  them  to  be  constructed  and  finished  in 
such  manner  as  will  best  promote  the  public  interest,  their 
acceptance  of  a  road  is  conclusive  evidence  of  its  suffi- 
ciency, and  a  mandamus  will  not  be  granted  commanding 


'  State  V.    Board  of  Fire  Commis-  matter  act  in  good  faith,  mandamus 

sioners,  26  Ohio  St.  24.     When  a  stat-  will  not  lie  to  compel  them  to  change 

ute  provides  that  contracts  for  supplies  their  decision.     Douglass  v.  Com.,  108 

shall  be  awarded  to  the  lowest  respon-  Pa.  St.  559.     See  Deehan  v.  Johnson, 

sible  bidder,  the  word  "responsible"  141  Mass.  647. 

does  not  mean  pecuniary  ability  alone,  ^  State  v.  Warmoth,  23  La.  Ann.  76. 

and  if  the  ofificers  having  charge  of  the  '  Hill  v.County  Commrs.,  4  Gray,4i4. 
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them  to  make  the  road  better.^  Where  it  was  provided  by 
law  that  all  contracts  should  be  conditioned  to  keep  the 
roads  and  bridges  of  a  town  in  repair  to  the  acceptance  of 
the  superintendent  of  highways,  and  that  his  directions  and 
decisions  should  be  conclusive  on  the  parties,  it  was  held 
that  the  court  below  erred  in  granting  a  peremptory  man- 
damus compelling  the  superintendent  to  issue  a  certificate 
that  a  certain  road  had  been  kept  in  good  repair.*  By  an 
act  of  the  legislature  the  defendants  were  appointed  com- 
missioners to  select  a  site  for  a  permanent  seat  of  justice  in 
a  county  to  be  located  as  near  the  centre  of  the  county  as 
a  suitable  location  could  be  obtained.  The  commissioners 
having  stated  in  their  return  that  they  had  performed  their 
duty  with  a  strict  and  conscientious  regard  to  the  require- 
ments of  the  act,  a  mandamus  to  compel  the.m  to  adopt  a 
different  site  from  the  one  selected  was  refused.*  Where 
an  act  provides  that  alterations  may  be  made  in  the  charter 
of  a  religious  corporation  upon  its  application  for  that  pur- 
pose, the  court  will  not,  upon  the  petition  of  individual 
members  of  the  society,  grant  a  mandamus  compelling  the 
board  of  trustees  to  make  such  an  application  contrary  to 
its  own  judgment ;  the  individual  members  of  a  religious 
society  not  constituting  the  corporation,  but  the  board  of 
trustees,  in  which  the  corporate  rights  are  vested.*  When 
the  statute  is  not  mandatory  with  reference  to  the  doing  of 
certain  acts,  but  leaves  it  optional,  merely  providing  that 
when  the  acts  are  done,  it  must  be  within  a  specified  time 
and  in  a  particular  manner,  a  mandamus  will  not  be  granted 
to  compel  performance.^ 

§398.  Mandamus  not   a  writ   of  right.  —  A  court   is  not 
obliged  to  issue  the  writ  in  all  cases  when  it  has  the  requi- 


'  Rice  V.  Commissioners  of  Middle-  *  Com.  v.    Trustees   of   St.   Mary's 

sex,  13  Pick.  225.  Church,  6  Serg.  &  Rawle,  508. 

■^  Seymour  v.  Ely,  37  Conn.  103.  ^  State  v.  Police  Jury,  22  La.  Ann. 

'  State  V.  Bonner,  Busbee  N.  C.  257.  611. 
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site  power,  but  may  exercise  its  discretion  as  well  in  refus- 
ing as  in  granting  it.^  When  the  end  of  a  mandamus  is 
merely  a  private  right,  and  obedience  to  it  will  be  attended 
with  manifest  hardships  and  difjficulties,  the  writ  may  be  so 
worded  as  to  be  without  prejudice  to  the  adverse  parties  in 
any  future  litigation.* 

§  399.  Delay  in  making  application.— Although  there  be 
no  statutory  limitation  of  the  time  within  which  a  manda- 
mus may  be  obtained,  yet  the  cDurt  will  take  into  consid- 
eration any  damages  or  inconveniences  which  might  result 
from  the  lapse  of  time  should  the  application  prevail.^  The 
petition  will  not  be  granted  after  considerable  delay  by  the 
petitioner,  especially  if  other  interests  have  arisen  which 
would  be  affected  by  the  proceeding.  But  a  reasonable 
delay  will  not  be  deemed  a  sufficient  ground  for  refusing 
the  writ.*  A  petition  of  the  members  of  a  church  charged 
that  certain  persons  had  intruded  into  the  offices  of  trustees 
and  elders,  and  prayed  that  the  rightful  incumbents  might 
be  restored  and  a  mandamus  be  issued  for  that  purpose. 
The  charter  provided  that  four  elders  and  four  trustees 
should  be  annually  elected ;  that  the  elders  and  trustees 
for  the  time  being  should,  at  least  eight  days  before  the 
election,  nominate  double  the  number  of  those  required ; 
that  the  minister  should  give  notice  of  the  meeting  for  the 
election  the  Sunday  preceding ;  and  that,  in  case  of  a  va- 
cancy in  the  office  of  elder  or  trustee,  notice  of  an  election 
to  fill  such  vacancy  should  be  given  by  the  minister  a  rea- 
sonable time  before.  The  petition  was  made  several  years 
after  an  election  which  it  was  clairned  was  irregular.     It 


■  Rex  V.  Commrs.  of  Excise,  2  Term  '^  Van   Rensselaer  v.  Sheriff  of  Al- 

Rep.   381  ;    Rioters'   Case,   i   Vernon,  bany,  i  Cowen,  501. 

175  ;  Williams  v.  County  Commission-  ^  There  was  no  limitation  of  the  time 

ers,  35  Me.  345  ;  Woodbury  v.  same,  in  England  previous  to  the  32d  of  Geo. 

40  Id.  304;  State  V.   Kirkley,  29  Md.  3d,  ch.  58. 

85  ;    People  v.   Supervisors  of  Vyest-  *  People  v.  Supervisors  of  Westches- 

chester  County,  15  Barb.  6pj.  ter  County,  w/ra/  Savannah  v.  State, 

4  Ga.  26. 
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was  held  that  if  that  election  was  irregular,  those  who  acted 
under  it  as  trustees  and  elders  were  in  colore  officii,  and  their 
acts  were  binding ;  hence,  that  the  calls  for  the  subsequent 
elections  were  regular  and  lav^ful,  and  the  application  for  a 
mandamus  came  too  late.^ 

§  400.  When  in  general  a  mandamus  will  be  granted. — 
The  objections  to  proceeding  against  State  officers  by  man- 
damus or  injunction  are :  first,  that  it  is  in  effect  proceed- 
ing against  the  State  itself ;  and  second,  that  it  interferes 
with  the  official  discretion  vested  in  the  officers.  A  State 
cannot,  without  its  consent,  be  sued  by  an  individual,  and 
a  court  cannot  substitute  its  own  discretion  for  that  of  ex- 
ecutive officers  in  matters  belonging  to  the  proper  jurisdic- 
tion of  the  latter.  But  when  a.  plain  duty  requiring  no 
official  discretion  is  to  be  performed,  and  performance  is 
refused,  any  person  who  will  sustain  personal  injury  by  such 
neglect  may  have  a  mandamus  to  compel  performance  ;  and 
when  a  violation  of  such  duty  is  threatened  by  some  posi- 
tive official  act,  any  person  who  will  sustain  personal  injury 
thereby,  for  which  adequate  compensation  cannot  be  had 
at  law,  may  have  an  injunction  to  prevent  it.  In  such  cases 
the  writs  of  mandamus  and  injunction  are  somewhat  cor- 
relative to  each  other.  In  either  case,  if  the  officer  plead 
the  authority  of  an  unconstitutional  law  for  the  non-per- 
formance or  violation  of  his  duty,  it  will  not  prevent  the 
issuing  of  the  writ.*  Where  the  duty  of  the  State  auditor 
is  wholly  ministerial,  consisting  of  auditing  accounts  and 
issuing  his  warrant  for  the  amount,  with  no  discretion  on 
his  part,  mandamus  will  lie,  and  is  the  proper  remedy,  if 
the  petitioner  is  in  fact  entitled  to  the  sum  claimed,  and 


■  Smith  V.  Erb,  4  Gill,  437.     When  Reg.  v.  Liverpool,  etc.,  R.R.  Co.,  11 

the  time  for  ijompulsorily  taking  land  Eng.  L.  &  Eq.  408. 

by  a  railroad  company  has  expired,  the  '  Board  of  Liquidation  v.  McComb, 

courtwill  not  issue  a  mandamus  to  the  2  Otto  (92  U.  S.)  531,     See  Louisiana 

company  compelling  it  to  take  the  land.  v.  Jumel,  107  U.  S.  711. 
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payment  has  been  refused.^  So,  a  peremptory  writ  will  be 
issued  in  favor  of  a  banking  institution  which  has  complied 
with  the  requirements  of  a  general  banking  law,  compelling 
the  auditor  of  the  State  to  issue  to  the  institution  bank  bills 
for  its  circulation  as  provided  by  the  statute.** 

A  mandamus  will  be  granted,  compelling  canvassers  of 
election  to  give  a  certificate  of  the  result  as  appears  from 
the  returns  in  their  possession  to  be  recorded  in  the  office 
of  the  secretary  of  state.^  Under  a  statute  prescribing  the 
duty  of  a  board  of  examiners  to  inspect  the  returns  of  an 
election  for  county  commissioners,  to  ascertain  if  any  per- 
sons had  a  majority  of  all  the  ballots  returned,  and,  if  so, 
to  give  them  a  written  notice  of  their  election,  it  was  held 
that  if  the  examiners  refused  to  give  notice  to  one  or  more 
of  the  persons  found  to  be  duly  elected,  a  mandamus  would 
be  granted,  compelling  them  to  perform  their  duty  in  that 
respect,  even  though  they  had  given  notice  that  other  per- 
sons were  elected  who  had  already  been  sworn  into  office.* 
The  foregoing  not  being  a  petition  that  the  relator  be  ad- 
mitted to  office,  his  obtaining  the  writ  would  not  necessa- 
rily oust  the  incumbent,  or  give  the  relator  possession  of 
the  office.  He  might,  for  these  purposes,  have  to  resort  to  a 
quo  warranto,  and  possibly  before  he  could  get  qualified, 
to  another  mandamus.  The  court  said:  "Two  processes 
may  be  necessary  to  enable  the  petitioner  to  get  possession 
of  the  office :  the  one  to  establish  the  legality  of  his  own 
election,  the  other  to  set  aside  that  of  the  incumbent. 
They  are  independent  of  each  other.  Both  might  have 
been  applied  for  at  the  same  time,  and  proceeded  pari 
passu.  Had  the  petitioner  first  caused  the  incumbent  to 
be  removed  by  a  quo  warranto,  still,  without  evidence  of 
his  own  election,  he  could  not  enter  into  the  office.     So,  if 


'Page  V.  Hardin,  8  B.  Mon.  648;         'State  v.  Gibbs,  13  Fla.  55. 
Black  V.  Auditor,  26  Arlc.  237.  *  Strong,  Petitioner,  20  Pick.  484. 

2  Citizens'  Bank  v.   Wright,  6  Ohio 
St.  318. 
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a  mandamus  be  now  issued  and  complied  with,  he  may 
still  be  obliged  to  resort  to  other  legal  proceedings  before 
he  can  get  regularly  inducted."  ^ 

When  the  charter  of  a  city  gives  the  common  council 
power  to  hire  property  for  the  use  of  the  city,  and  to  au- 
thorize the  controller  to  take  a  lease  and  execute  it  in  be- 
half of  the  city,  the  return  of  the  controller  to  an  alterna- 
tive mandamus,  that  there  has  been  no  appropriation  to 
pay  the  rent,  will  be  quashed,  and  a  peremptory  writ 
awarded.^ 

An  act  of  the  legislature  which  contains  a  pledge  of  the 
public  faith  to  railroad  companies  that  they  shall  receive  a 
grant  of  land  from  the  public  domain  for  constructing  rail- 
roads contemplated  by  their  charters,  has  the  sanctity  of  a 
contract  between  the  State  and  the  companies,  and  if  the 
land  commissioner  refuses  to  issue  land  certificates  to  a 
railroad  company  which  has  acquired  a  right  to  them  under 
the  act,  a  mandamus  will  be  granted  to  compel  him  to  do 
so.  In  this  case  the  court  said :  "  It  is  the  duty  of  the 
commissioner  to  know  the  facts  before  he  issues  the  certifi- 
cates ;  but  it  would  be  asking  too  much  of  him  to  deter- 
mine the  vahdity  of  the  law,  and  it  would  impose  on  him 
a  judicial  duty  which  the  law  reposes  elsewhere.  The  pre- 
requisite conditions  on  the  part  of  the  company  being 
complied  with,  the  duty  of  the  commissioner  is  made  plain 
by  the  law,  and  he  has  no  other  guide  in  the  exercise  of 
his  duty  than  the  law  itself ;  it  is  to  him  the  declared  will 
of  a  higher  authority.  It  cannot  be  claimed  that  the  State 
could,  in  violation  of  a  plain  and  obvious  right,  assert  that 
because  she  holds  the  sovereignty  of  the  soil,  she  would  be 
justified  in  withholding  from  individuals  the  title  to  lands 
which  she  had  fairly  and  honestly  contracted  away."  ^ 

'  See  Rex  V.  York,  4  Term  Rep.  699 ;  Coal  &  Navigation  Co.'s  Appeal,  112 
5  Id.  66.  Pa.  St.  360. 

^  People  V.  Green,  64  N.  Y.  499.  See  "  Houston,  etc.,  R.R.  Co.  v.  Com- 
Savannah  v.  State,  4  Ga.  26 ;    Lehigh     missioner,  36  Texas,  382,  Ogden,  J., 

dissenting. 
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When  the  legislature  imposes  upon  the  board  of  super- 
visors of  a  county  the  duty  of  subscribing  to  the  stock  of 
a  railroad  company,  a  mandamus  will  be  granted  on  the 
petition  of  the  company,  compelling  the  board  to  subscribe.^ 
A  county  subscribed  to  the  stock  of  a  railroad  company, 
under  an  act  of  the  legislature  which  was  constitutional, 
•  and  the  county  commissioners,  in  pursuance  of  the  law, 
elected  to  deliver  the  bonds  of  the  county  to  the  company 
in  payment  of  the  subscription.  The  commissioners  hav- 
ing afterward  refused  to  deliver  the  bonds,  without  showing 
any  cause  for  such  refusal,  excepting  that  the  law  was  of 
doubtful  constitutionality,  'it  was  held  that  a  mandamus 
was  the  proper  remedy  to  enforce  the  delivery.*  If,  how- 
ever, the  writ  is  prayed  for  to  prevent  an  act  which  is  for- 
bidden by  the  constitution,  it  will  be  issued.  An  applica- 
tion was  made  for  a  mandamus,  to  compel  the  respondent 
to  deliver  to  the  proper  authorities  of  a  city  certain  bonds 
which  had  been  issued  and  deposited  in  the  respondent's 
office  in  aid  of  a  railroad  company,  in  the  construction  of 
its  road,  under  an  act  to  enable  any  city  to  pledge  its  aid 
for  such  a  purpose,  the  city  desiring  a  return  of  the  bonds 
and  having  demanded  them.  The  writ  was  granted  as 
prayed,  on  the  ground  that  the  constitution  precluded  the 
State  from  loaning  the  public  credit  to  private  corporations, 
and  from  imposing  taxation  upon  its  citizens,  or  upon  any 
portion  of  them,  in  aid  of  the  construction  of  railroads,  and 
that  the  bonds  were  therefore  unauthorized.* 

Where  an  act  provides  that  whenever  an  estimate  of  ex- 
penditures shall  be  presented  to  the  board  of  supervisors, 
it  shall  be  the  duty  of  the  board  to  issue,  and  cause  to  be 
executed,  the  bonds  of  the  county  for  one-third  of  the  es- 
timate, the  board  acts  ministerially  in  the  issuance  of  the 


'  Napa    Valley   R.R.    Co.   v.    Napa  ^  Bay   City   v.    State   Treasurer,   23 

County,  30  Cal.  435.  Mich.  499,  following  People  v.  Salem, 

^  Cincinnati,  etc.,  R.R.  Co.  v.  Clin-  20  Id.  452. 
ton  County,  I  Ohio  St.  TJ. 
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bonds,  and  if  it  improperly  refuses  to  issue  them,  a  manda- 
mus will  be  granted.  The  basis  for  the  amount  of  the  bonds 
to  be  issued,  is  the  expenditure  as  determined  in  the  esti- 
mate presented,  and  not  the  actual  value  of  the  work  done. 
If  the  expenditure  was  not  made,  or  fraud  has  been  com- 
mitted in  the  contracts,  this  may  be  a  good  defense.^  A 
registration  law  provided  that  the  registrars  should,  as  soon 
as  possible,  deposit  with  the  county  clerk  the  original  books 
of  registration,  which  should  be  kept  and  preserved  among 
the  records  of  the  county.  It  was  held,  that  when  a  regis- 
trar refused  obedience  to  the  law,  without  giving  the  court 
any  reason  for  such  refusal,  a  mandamus  would  be  issued 
after  a  reasonable  time,  compelling  him  to  do  it* 

When  private  rights  have  been  invaded  by  the  State  in 
the  construction  of  a  public  improvement,  and  commission- 
ers appointed  to  appraise  the  damages  have  refused  to  dis- 
charge their  duty,  a  peremptory  mandamus  will  be  granted 
compelling  them  to  do  so,  they  being  required  to  determine 
to  whom  the  property  belongs  as  well  as  the  amount  to 
which  each  is  entitled.^  The  relators'  land  being  flooded 
in  consequence  of  a  dam  built  across  a  river  to  feed  a  canal, 
they  appeared  before  a  board  of  three  appraisers  appointed 
by  the  legislature  and  claimed  damages.  One  of  the  ap- 
praisers dissenting  and  refusing  to  act,  the  other  two  certi- 
fied the  damages  which  in  their  judgment  the  relators  had 
sustained.  The  relators,  upon  this  certificate,  demanded 
payment  from  the  canal  commissioners,  whose  duty  it  was 
to  pay  such  damages,  which  they  refused  to*  do.  It  was 
held  that  this  not  being  a  case  of  private  arbitration,  where 
the  judges  are  chosen  by  the  parties,  the  decision  of  a  ma- 
jority of  the  appraisers  was  valid,  and  a  peremptory  man- 
damus was  issued  commanding  the  canal  commissioners  to 
pay  the  amount  of  damages  as  assessed.*   A  party  petitioned 

'  California,  etc.,  R.R.  Co.  v.  Butte        "  Jennings,    ex    parte,     6     Cowen, 
County,  18  Cal.  671.  518. 

^  McDiamid  v.  Fitch,  27  Ark.  106.  *  Rogers,  ex  parte,  7  Cowen,  526. 
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the  board  of  trustees  of  a  canal  company  to  have  his  dam- 
ages assessed  for  injury  occasioned  by  taking  his  land. 
This  was  done  by  appraisers  appointed  for  the  purpose, 
but  the  trustees  refused  to  certify  the  case  to  the  court. 
A  rule  was  granted  that  they  send  up  the  papers,  or  show 
cause  why  they  refused.  On  the  return  the  court  ordered 
a  mandamus  to  issue,  which  was  affirmed  on  appeal.^ 
When  it  is  the  duty  of  a  township  committee  to  raise 
money  and  pay  the  damages  assessed  to  landowners  by 
reason  of  a  highway  being  laid  out  through  their  land,  a 
mandamus  will  be  granted  compelling  the  committee  to 
act,  so  that  the  road  can  be  opened.*  A  mandamus  was 
awarded  commanding  an  overseer  of  highways  to  open, 
clear  out,  and  make  a  road  within  the  limit  and  division 
assigned  him  by  the  township  committee.^ 

It  is  the  duty  of  chartered  companies  to  carry  out  the 
objects  for  which  they  are  created,  and  they  can  be  com- 
pelled to  do  so  by  mandamus — such  as  the  repair  of  pubhc 
highways  and  the  furnishing  of  railroads  with  suitable  cars, 


'  Wabash,  etc.,  Canal  Co.  v.  John-  landowner    on    the    intended    line   of 

son,  2  Ind.  219.  road    that   within    a    time    named    it 

^  Minhinnah  v.  Haines,  29  N.  J.  388.  would  require  his  land.  The  land- 
A  statute  provided  that  where  a  county  owner  served  the  company  with  a  no- 
subscribed  to  the  stock  of  a  railroad  tice  to  treat,  and  demanded  that  the 
company  to  be  paid  for  by  levying  a  amount  of  compensation  should  be  de- 
tax,  when  the  railroad  collector  re-  termined  by  a  jury,  but  no  further  steps 
ceived  the  tax  he  should  give  the  per-  were  taken  to  complete  the  purchase 
son  paying  it  a  certificate  showing  the  until  after  the  expiration  of  the  period 
amount,  which  certificate  should  be  re-  specified  by  the  company  for  the  exer- 
ceived  in  payment  of  either  freight  or  cise  of  its  power  to  take  the  land.  It 
passage  on  any  railroad  on  which  such  was  held  that  notwithstanding  the 
subscription  might  have  been  expended,  lapse  of  time  the  company  might  be 
A  railroad  company  having  refused  to  compelled  by  mandamus  on  the  appli- 
receive  from  a  passenger  such  a  certifi-  cation  of  the  landowner  to  issue  its 
cate  in  payment  for  a  ticket  for  pas-  warrant  to  the  sheriff  to  summon  a 
sage  over  its  road,  it  was  held  that  jury  to  assess  the  amount  of  compen- 
mandamus  was  the  proper  remedy  to  sation.  Birmingham,  etc.,  R.R.  Co.  v. 
compel  the  receipt.  Mobile, etc.,  R.R.  Reg.,  15  Q.  B.  647,  n.,-  affi'd  14  Eng. 
Co.  v.  Wisdom,  5  Heisk.  Tenn.  125.  L.  &  Eq.  276. 
A  railroad  company  gave  notice  to  a  '  State  v.  HoUiday,  3  Halst.  205. 
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engines,  and  attendants,  without  which  they  cannot  be 
properly  used.^  It  was  justly  remarked  by  the  Supreme 
Court  of  Maine  that  railroad  companies  being  creatures  of 
the  law  intrusted  with  the  exercise  of  sovereign  powers  to 
subserve  public  necessities  and  uses,  they  are  bound  to  con- 
duct their  affairs  in  furtherance  of  the  public  objects  for 
which  they  are  called  into  being.^  In  a  late  case  in  New 
York  it  was  held  that  the  fact  that  individuals  who  had  sus- 
tained injury  in  consequence  of  the  abandonment  of  work 
by  freight  handlers  were  entitled  to  an  action  for  damages, 
did  not  deprive  the  State  of  its  remedy  by  mandamus  or 
excuse  a  railroad  company  from  forwarding  freight.  Da- 
vis, C.  J.,  in  delivering  the  opinion  of  the  court,  said  :  "  As 
bodies  corporate,  their  ownership  may  be  and  usually  is  al- 
together private,  belonging  to  the  holders  of  their  capital 
stock,  and  their  management  may  be  vested  in  such  officers 
or  agents  as  the  stockholders  and  directors  under  the  pro- 
visions of  the  law  may  appoint.  In  this  sense  they  are  to 
be  regarded  as  trading  or  private  corporations,  having  in 
view  the  profit  or  advantage  of  the  corporators.  But  these 
considerations  are  in  no  sense  in  conflict  with  their  obhga- 
tions  and  duties  to  the  public.  The  objects  of  their  crea- 
tion are  from  their  very  nature  largely  different  from  those 
of  private  and  trading  corporations.  Railroads  are  in  every 
essential  quality  public  highways,  created  for  public  use, 
but  permitted  to  be  owned,  controlled,  and  managed  by 
private  persons.  But  for  this  quality  the  railroads  of  the 
respondent  could  not  lawfully  exist.  Their  construction 
depended  on  the  right  of  eminent  domain,  which  belongs 
to  the  State  in  its  corporate  capacity  alone,  and  cannot  be 


'  State  V.  Hartford,  etc.,  R.R.  Co.,  Ibid.  296 ;  People  v.  Manhattan  Gas 

39  Conn.  538.     See  State  v.  Paterson,  Light  Co.,  45  Barb.    136 ;    Pittsburg, 

etc.,  R.R.  Co.,  43  N.  J.  505  ;  Union  etc.,  R.R.  Co.  v.  Com.,  104  Pa.  St. 

Pacific  R.R.  Co.  v.  Hall,  91  U.  S.  343 ;  583. 

State  V.   Dayton,   etc.,   R.R.  Co.,   36  '  Railroad  Commrs.  v.  Portland,  etc., 

Ohio  St.  434 ;  State  v.  Telephone  Co.,  R.R.  Co.,  63  Me.  269. 
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conferred  except  upon   a  public  use We  cannot 

bring  our  minds  to  entertain  a  doubt  that  a  railroad  corpo- 
ration is  compellable  by  mandamus  to  exercise  its  duties  as 
a  carrier  of  freight  and  passengers,  and  that  the  power  so  to 
compel  it  rests  equally  firmly  on  the  ground  that  that  duty 
is  a  public  trust,  which,  having  been  conferred  by  the  State 
and  accepted  by  the  corporation,  may  be  enforced  for  the 
public  benefit,  and  also  upon  the  contract  between  the  cor- 
poration and  the  State  expressed  in  its  charter  or  implied 
by  the  acceptance  of  the  franchises,  and  also  upon  the 
ground  that  the  common  right  of  all  the  people  to  travel 
and  carry  upon  every  public  highway  of  the  State  has  been 
changed  by  the  legislature,  for  adequate  reasons  in  this  spe- 
cial instance,  into  a  corporate  franchise  to  be  exercised 
solely  by  a  corporate  body  for  the  public  benefit  to  the 
exclusion  of  all  other  persons,  whereby  it  has  become  the 
duty  of  the  State  to  see  to  it  that  the  franchise  so  put  in 
trust  be  faithfully  administered  by  the  trustee."^  Where  a 
railroad  company  which  is  authorized  to  construct  its  track 
along  or  upon  a  highway  is  required  to  restore  the  highway 
as  far  as  possible  to  its  former  condition,  and  the  acquisi- 
tion of  other  land  is  necessary  for  that  purpose,  as  the  law 
gives  ample  power  to  take  compulsorily  the  land  thus 
needed,  if  the  company  fails  with  reference  to  the  com- 
plete restoration  of  the  highway,  a  mandamus,  which  shall 
direct  the  company  what  to  do,  may  be  issued  to  compel 
the  performance  of  the  omitted  duty.^  A  mandamus  will 
lie  on  the  relation  of  a  city  to  compel  a  railroad  company 


■  People  V.  N.  Y.  Central  &  Hudson  izes  a  railroad  company  whenever  its 
River  R.R.  Co.,  28  Hun,  543.  See  road  shall  cross  a  highway  to  carry  the 
State  V.  Paterson,  etc.,  R.R.  Co.,  43  highway  over  or  under  the  track,  or  on 
N.  J.  505;  Chicago,  etc.,  R.R.  Co.  v.  the  grade,  "as  may  be  found  most  ex- 
Crane,  113  U.  S.  424.  pedient,"  the  election  is  with  the  com- 

2  N.  Y.  Cent.,  etc.,  R.R.  Co.  v.  Peo-  pany,   and,   when   exercised    in    good 

pie,  12  Hun,  195  ;  afii'd  74  N.  Y.  302.  faith,  it  is  not  reviewable.    N.  Y.  Cent., 

See  People  v.  Dutchess,  etc.,  P.  R.  Co.,  etc.,  R.R.  Co.  v.  People,  supra. 
58  N.  Y.  152.    Where  a  statute  author- 
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to  grade,  bridge,  or  otherwise  make  conveniently  passable 
streets  on  which  the  company  has  laid  its  track.^  Where 
a  statute  provides  that  bridges  laid  out  or  being  within  the 
bounds  of  any  town  shall  be  kept  in  repair  by  such  town, 
the  town  is  primarily  liable  in  case  such  a  bridge  is  out  of 
repair.  But  this  statute  does  not  discharge  railroad  corpo- 
rations or  other  parties  who  by  statute  or  in  any  other  way 
are  required  to  maintain  and  repair  bridges  from  their  lia- 
bility to  do  so,  nor  leave  the  towns  without  a  remedy. 
They  may  compel  railroad  corporations  to  keep  in  repair 
such  bridges  as  the  law  requires  them  to  maintain.  A 
railroad  where  it  intersected  a  highway  was  constructed 
forty-five  feet  below  the  surface.  At  the  place  of  crossing 
the  company  built  a  bridge  for  the  use  of  the  traveling  pub- 
lic. Afterward  the  track  of  the  railroad  was  disused 
and  demolished,  and,  in  course  of  time,  the  bridge 
becoming  dangerous  from  want  of  repair,  it  was  taken 
down  by  the  superintendent  of  the  railroad  company. 
It  was  held  that  the  obligation  to  keep  the  bridge  in 
repair  was  implied  from  the  authority  to  construct  it, 
and  a  mandamus  was  granted  against  the  company  com- 
manding it  to  rebuild,  maintain,  and  keep  the  bridge  in 
repair.^  A  canal  crossing  a  public  or  even  a  private  road 
may  be  a  nuisance,  and  a  mandamus  is  the  proper  remedy  to 
abate  the  nuisance  by  compelling  the  company  to  bridge 
the  canal  at  the  intersection.^  A  private  corporation  hav- 
ing, under  the  provisions  of  its  charter,  constructed  a  canal 
which  crossed  one  of  the  streets  of  a  city,  a  peremptory 
mandamus  was  granted  compelling  the  corporation  to  erect 
a  suitable  bridge  over  the  canal  at  the  place  of  intersection 


'  Indianapolis,    etc.,    R.R.    Co.    v.  tinctly  imposed  if  neglected   may  be 

State,   37   Ind.   489.      Where   an   act  enforced  by  mandamus.     City  of  Ot- 

authorizing  the  erection  of  two  bridges  tawa  v.  People,  48  111.  233. 

provided  that  when  copstructed  they  "  Ibid. 

should    be    maintained  and   repaired,  '  Habersham  v.  Savannah,  etc.,  Ca- 

and,  if  pivot  bridges,  be  opened  for  the  nal  Co.,  26  Ga.  665. 
passage  of  boats,  the  duty  thus  dis- 
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with  the  street.  The  court  observed  that  it  had  been  re- 
peatedly held  in  England  that  where  a  private  corporation 
had,  in  the  prosecution  of  its  own  objects,  rendered  a  bridge 
necessary  in  a  public  highway  where  none  was  necessary  be- 
fore, it  was  its  duty,  and  not  the  duty  of  the  county,  to  erect 
and  maintain  such  bridge,  and  that  a  mandamus  would  be 
issued  when  the  public  interest  required  an  immediate 
remedy.^  A  mandamus  is  appropriate  to  compel  a  railroad 
company  to  pursue  the  mode  prescribed  by  its  charter  in 
crossing  rivers  and  other  watercourses.^ 

With  reference  to  the  remedy  when  a  railroad  is  re- 
moved and  discontinued,  a  railroad  company,  having  con- 
structed its  road,  afterward  abandoned  a  portion  of  it,  and 
was  taking  up  and  removing  the  rails,  when  the  attorney- 
general  brought  a  suit  praying  that  an  injunction  might  be 
granted  restraining  the  company,  and  that  it  might  be  spe- 
cifically required  to  reopen  and  operate  that  portion  of  its 
road.  It  was  held  that  the  people  could  not  maintain  a 
suit  to  compel  a  railroad  company  to  operate  its  road  for 
the  use  of  the  public  after  it  had  abandoned  it  for  reasons 
of  its  own  ;  that  the  remedy  was  not  by  a  suit  in  equity  for 
a  specific  performance,  but  by  mandamus,  or  indictment, 
or,  at  the  election  of  the  people,  by  proceedings  to  annul 
the  existence  of  the  corporation.^  In  England,  such  a 
company  constructed  a  railroad  between  certain  termini,  as 
authorized  by  its  charter.  It  subsequently  built  a  branch 
road  from  an  intermediate  point  on  the  main  line,  and  then 
abandoned  a  portion  of  the  original  line  from  that  point  to 
one  of  the  termini,  and  rendered  such  abandoned  portion 
impassable  by  taking  up  the  rails  for  some  distance.  A 
mandamus  was  issued  compelling  the  company  to  reinstate 
the  portion  of  the  road  so  abandoned.*    The  relators,  own- 

'  In  re  Trenton  Water  Power  Co.,  '  People  v.  Albany,  etc.,  R.R.  Co., 

2oN.  J.  659.  24N.  Y.  261. 

"  State  V.  Northeastern  R.R.  Co.,  9  '  Rex  v.  Severn,  etc.,  R.R.  Co.,  2  B. 

Rich.  247.  &  A.  646.  See  Union  Pacific  R.R. 
VOL.  II.— 51 
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ers  of  a  grain  elevator,  sought  by  mandamus  to  compel  a 
railroad  company  to  deliver  whatever  grain  in  bulk  on  the 
line  of  its  road  might  be  consigned  to  them  at  their  ele- 
vator. The  respondent  owned  and  operated  several  sepa- 
rate and  distinct  lines  of  road  designated  by  divisions. 
There  appearing  to  be  no  other  adequate  remedy,  it  was 
held  that  the  writ  would  be  granted  as  to  those  divisions 
upon  which  it  could  be  fairly  claimed  the  elevator  was  sit- 
uated, notwithstanding  the  fact  that  the  company  had  con- 
tracted with  the  owners  of  certain  other  elevators  for  the 
exclusive  delivery  of  grain  in  bulk  to  them  to  the  extent 
of  the  capacity  of  their  elevators,  such  contracts,  so  far 
from  excusing  the  company,  only  showing  that  the  policy 
of  delivering  grain  exclusively  at  its  chosen  warehouses 
was  a  deliberate  policy,  to  be  followed  for  a  term  of  years 
during  which  these  contracts  were  to  run  ;  but  that  with 
reference  to  the  other  divisions  of  the  road,  a  delivery  would 


Co.  V.  Hall,  91  U.  S.  343.  In  England, 
a  railroad  company  having  been  char- 
tered by  act  of  Parliament  to  construct 
a  road  between  specified  termini,  built 
and  operated  a  portion  of  the  line,  and 
taken  land  from  private  owners  for  the 
use  of  the  road,  a  mandamus  was  is- 
sued compelling  the  completion  of  the 
line  between  the  termini  named,  on  the 
ground  that  when  a  company  had  ob- 
tained power  to  make  a  long  line  of 
railroad,  it  could  not  at  its  pleasure 
construct  parts  of  it  which  were  profit- 
able, and  abandon  the  rest.  Reg.  v. 
York,  etc.,  R.R.  Co.,  16  Eng.  L.  &  Eq. 
299,  Campbell  and  Compton,  JJ.,  for 
the  writ,  Erle,  J.,  dissenting.  This 
case  being  carried  to  the  Exchequer 
Chamber,  was  reversed.  18  Eng.  L.  & 
Eq.  199.  The  court  said  that  although 
the  termini  were  originally  intended  to 
be  certain  designated  points,  it  was 
plain  that  the  legislature  contemplated 
the  possibility  of  the  line  being  aban- 


doned, or  being  only  partially  made  ; 
that  an  option  was  therefore  given  to 
the  company ;  and  as  the  company  had 
bona  fide  made  an  available  railroad 
over  the  land  taken,  the  obligation  to 
the  landowner  had  in  that  respect  been 
fulfilled.  On  the  general  question  as  to 
whether  there  was  an  obligation  to 
make  a  line  of  railroad  for  which  an 
act  was  obtained,  a  peremptory  man- 
damus was  granted  in  the  Queen's 
Bench  by  a  divided  court,  notwith- 
standing the  powers  of  the  company 
had  expired  after  the  return  to  the  al- 
ternative writ.  Reg.  v.  Gt.  Western 
R.R.  Co.,  i6  Eng.  L.  &  Eq.  34.1.  The 
decision  was,  however,  reversed  in  the 
Exchequer  Chamber  on  writ  of  error. 
I  El.  &  Bl.  874.  In  State  v.  Hartford, 
etc.,  R.R.  Co.,  29  Conn.  538,  a  railroad 
company  was  compelled  by  mandamus 
to  run  its  trains  and  carry  passengers 
to  a  station  which  it  had  discontin- 
ued. 
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not  be  compelled  merely  because  it  was  physically  possible, 
as  such  an  application  of  the  rule,  by  causing  the  company 
great  expense  and  a  serious  derangement  of  its  general 
business,  would  be  harsh  and  unreasonable.^ 

An  act  incorporating  a  ferry  company  provided  that  the 
rates  of  toll  should  be  fixed  by  the  mayor  and  aldermen  of 
a  city,  provided,  however,  that  such  rates  should  never  be 
so  much  diminished  as  to  reduce  the  yearly  dividend  of  the 
company  to  less  than  eight  per  cent,  of  the  capital  stock 
actually  invested.  It  was  held  that  if  the  rates  of  ferriage 
so  established  were  not  sufficient  to  produce  the  eight  per 
cent,  dividend,  a  mandamus  would  be  granted  in  behalf  of 
the  company  compelling  the  mayor  and  aldermen  to  revise 
the  rates.* 

§  401.  Not  in  general  proper  for  refusal  to  transfer  shares.— 

When  the  officers  of  a  corporation  refuse  to  transfer  shares 
of  stock  in  it  on  the  books,  and  it  is  not  claimed  that  those 


'    '  Chicago,  etc.,  R.R.  Co.  v.  People,  unlawfully  excluded.     Kaine  v.  Com., 

56  111.  365.     Relator,  a  colored  person,  101  Pa.  St.  490. 

being  owner  by  purchase  from  one  ''  East  Boston  Ferry  Co.  v.  Boston, 
Boileau  of  a  lot  in  a  cemetery,  a  per-  loi  Mass.  488.  When  a  statute  re- 
mit for  the  burial  of  the  relator's  hus-  quires  a  joint  stock  corporation  to  fur- 
band  was  refused,  on  the  ground  that  nish  to  the  appeal  tax  court  a  list  of  its 
the  burial  of  colored  persons  in  the  stockholders  with  their  places  of  busi- 
cemetery  would  depreciate  the  value  ness  and  the  amount  of  stock  held  by 
of  the  other  lots.  A  mandamus  was  each,  and  neglects  or  refuses  to  do  so, 
granted  to  compel  the  cemetery  com-  a  mandamus  will  be  issued  to  compel 
pany  to  allow  the  burial.  The  court  compliance.  Insurance  Co.  v.  Balti- 
said  :  "  Boileau  has  some  rights  in  the  more,  23  Md.  296.  An  act  of  the  leg- 
premises  which  are  not  forfeitable  to  islature  made  it  the  duty  of  the  presi- 
the  pecuniary  interests  of  the  stock-  dents  of  the  banks  of  the  State,  at 
holders.  When  he  purchased  the  lot  stated  periods,  to  set  apart  out  of  the 
in  question  there  was  no  restriction  on  dividends  the  amount  of  tax  levied  on 
hi»  right  of  sepulture,  and  the  man-  the  stock  of  their  several  banks.  The 
agers  of  the  company  had  no  power  president  of  a  bank  refusing  to  comply 
afterward  to  abridge  such  right  by  any  with  this  requirement,  a  mandamus  was 
unreasonable  limitation  thereon."  Mt.  granted.  State  v.  Mayhew,  2  Gill,  487. 
Moriah  Cemetery  Co.  v.  Com.,  81  Pa.  The  same  process  was  issued  to  compel 
St.  235.  A  mandamus  will  lie  to  com-  directors  of  the  poor  to  act  on  a  claim 
pel  the  admission  of  a  negro  child  to  a  for  services  rendered  by  a  physician, 
public  school  from  which  he  has  been  Campbell  v.  Grooms,  loi  Pa.  St.  481. 
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shares  possess  any  peculiar  value,  that  is  to  say,  any  value 
beyond  that  of  the  same  number  of  other  shares  of  the  cor- 
poration, mandamus  is  not  the  proper  remedy,  for  the  rea- 
son that  the  relator  can  obtain  title,  by  purchase,  to  other 
shares,  and  thereby  acquire  rights  of  membership  equivalent 
to  those  which  he  seeks  to  vindicate  by  this  process  ;  and 
if  he  has  sustained  damage,  he  can  be  indemnified  by  an 
action  against  the  corporation.^  But  although,  as  a  general 
rule,  a  mandamus  will  not  lie  to  compel  a  corporation  to 
transfer  upon  its  books  shares  of  its  capital  stpck  when  sold, 
yet  where  the  law  requires  a  sheriff  selling  stock  under  an 
execution  to  transfer  it  to  the  purchaser,  the  statute  by  im- 
plication makes  it  the  duty  of  the  officers  of  the  corpora- 
tion to  give  the  sheriff  access  to  the  transfer  books  for  that 
purpose,  and,  upon  their  refusal,  a  mandamus  will  be  granted 
to  compel  them  to  do  so.  In  such  case,  the  stock  is  de- 
scribed with  sufficient  certainty  in  the  writ  as  "  ten  shares 
of  the  capital  stock  of  said  bank,  then  the  property  of," 
naming  the  person  whose  interest  has  been  sold.  An  al- 
ternative writ,  which  alleges  that  respondents  are  officers 
of  the  corporation  having  charge  of  its  transfer  books,  and 
that  as  such  officers  they  refused  to  allow  the  sheriff  access 


'  Rex  V.  Bank  of  England,  2  Doug.  R.  157  ;  Wilkinson  v.  Providence  Bank, 
524;  Shipley  v.  Mechanics'  Bank,  10  3  R.  I.  22;  Baker  v.  Marshall,  15 
Johns.  484 ;  Fireman's  Ins.  Co.,  ex  Minn.  177  ;  State  v.  Guerrero,  12  Ne- 
'parte,  6  Hill,  243 ;  People  v.  Parker  vada,  105.  Contra,  Cooper  v.  Dismal 
Vein  Coal  Co.,  10  How.  Pr.  543;  Swamp  Canal  Co.,  2  Murphey  S.  C. 
State  V.  Warren  Foundry,  etc.,  Co.,  32  195  ;  Townsend  v.  Mclver,  2  S.  C.  25  ; 
N.  J.  439;  State  V.  People's  Building  State  v.  Cheraw,  etc.,  R.R.  Co.,  16  Id. 
Assoc,  43  Id.  389;  Birmingham  Fire  524;  Green  Mt.,  etc.,  T.  Co.  v.  Bulla, 
Ins.  Co.  V.  Com.,  92  Pa.  St.  72 ;  Mur-  45  Ind.  l;  People  v.  Goss  Manf.  Co.,  99 
ray  v.  Stevens,  no  Mass.  95;  Stack-  111.  355 ;  Campbell  v.  Morgan,  4  Brad- 
pole  v.  Seymour,  127  Id.  194;  Freonv.  well.  111.  App.  Rep.  105.  See  People 
Carriage  Co.,  42  Ohio  St.  30 ;  To wnes  v.  Crockett,  9  Cal.  112;  Bailey  v. 
V.  Nichols,  73  Me.  515  ;  State  v.  Rom-  Strohecker,  38  Ga.  259;  Reg.  v.  Liver- 
bauer,  46  Mo.  155 ;  State  v.  St.  Louis,  pool,  etc.,  R.R.  Co.,  11  Eng.  L.  &  Eq. 
etc.,  Co.,  21  Mo.  App.  526;  Kimball  v.  408. 
Union  Water  Co.,  44  Cal.  173 ;  13  Am. 
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to  the  books  for  the  purpose  of  making  the  transfer,  will 
be  good  on  demurrer.^ 

§  402.  To  compel  the  surrender  of  the  corporate  books. — A 
mandamus  may  be  obtained  against  a  person  who  has  the 
books  of  a  corporation  in  his  possession,  and  refuses  to  give 
them  up.*  Where  the  petitioners,  averring  that  they  were 
selectmen  of  a  town  named,  prayed  for  a  mandamus  com- 
manding the  respondents,  who  also  claimed  to  be  selectmen, 
to  surrender  the  books  and  records  pertaining  to  the  office, 
it  was  held  that  mandamus  was  the  proper  remedy.  The 
court  said  that  it  would  inquire  into  the  regularity  and  re- 
sult of  the  election,  and  if  it  found  that  the  petitioners  were 
duly  elected,  a  peremptory  mandamus  would  be  granted.^ 
The  petitioner  and  the  respondent  both  claimed  the  office 
of  county  treasurer,  and  the  petitioner  was  in  possession  of 
the  books  of  the  office.  The  respondent,  without  the 
knowledge  or  consent  of  the  petitioner,  entered  the  office 
and  took  therefrom  a  book  known  as  The  Tax  Duplicate. 
A  peremptory  mandamus  was  issued  compelling  the  re- 
spondent to  restore  the  book  to  the  custody  of  the  peti- 
tioner. The  mode  of  obtaining  the  book  being  a  wrong, 
the  possession  of  it  by  the  respondent  could  not  be  regard- 
ed as  affording  evidence  of  his  possession  of  the  office.^ 

§  403.  Compelling  the  inspection  of  corporate  books. — Un- 
less the  charter  provides  otherwise,  a  shareholder  in  a  trading 
corporation  has  a  right  to  inspect  its  books  and  papers,  and 
to  take  minutes  therefrom  for  a  definite  and  proper  purpose 
at  reasonable  times.  The  doctrine  of  the  law  is,  that  the 
books  and  papers  of  the  corporation,  though  of  necessity  in 


1  State  V.  First  Nat.  Bank,  89  Ind.  A  mandamus  will  be  granted  com- 
302  ;  Bailey  v.  Strohecker,  38  Ga.  259.  manding-  an  ex-mayor,  on  the  determi- 
See  Durham  v.  Manf.,  etc.,  Co.,  9  nation  of  his  ofifice,  to  deliver  to  the 
Oregon,  41.  mayor-elect  and  qualified,  the  seal,  the 

"^  St.    Luke's   Church   in  Chelsea  v.  insignia  of  office.     People  v.  Kildruff, 

Slack,  7  Cush.  226.  15  111.  492- 

2  Kimball  v.  Lamprey,  19  N.  H.  215.         ^  Runion  v.  Latimer,  6  S.  C.  126. 


8o6  WRIT    OF    MANDAMUS.  §  403 

the  keeping  of  some  one,  are  the  common  property  of  all 
of  the  stockholders,  and  if  an  inspection  of  them  is  refused, 
the  shareholder  is  entitled  to  an  extraordinary  remedial 
writ  for  the  enforcement  of  his  right.  The  interests  of  all 
of  the  corporators  require  that  the  writ  shall  not  be  issued 
at  the  caprice  of  the  curious  or  suspicious.  But  it  would 
seem,  from  the  weight  of  authority  and  in  reason,  that  a 
shareholder  is  entitled  to  a  mandamus  to  compel  the  cus- 
todian of  corporate  documents  to  allow  him  an  inspection 
and  copies  of  them  at  reasonable  times,  and  for  a  specific 
and  proper  purpose.  A  relator  was  a  shareholder  in  a  cor- 
poration which  had  apparently  been  doing  a  very  large  and 
profitable  business,  but  which  had  not  declared  a  dividend 
for  several  years,  nor  would  it,  upon  the  demand  of  the  re- 
lator, show  an  itemized  account  of  the  business.  The  re- 
lator alleged  that  he  proposed  to  file  a  bill  in  equity  against 
the  corporation,  and  that  it  was  necessary  for  him  to  see 
the  books  and  papers  in  order  that  he  might  correctly  aver 
the  facts.  It  was  held  that  he  was  entitled  to  a  mandamus, 
but  that  the  writ  should  not  extend  to  any  books  and  papers 
other  than  such  as  contained  information  upon  the  subjects 
specified  in  the  prayer  of  the  petition.^     An   application 

'People  V.  Lake  Shore,  etc.,  R.R.  ship  business The  necessary- 
Co.,  1 1  Hun,  I  ;  Matter  of  Sage,  70  N.  limitations  practically  prevent  exercise 
Y.  221  ;  Cockburn  V.  Union  Bank,  13  of  the  right  for  speculative  purposes,  or 
La.  Ann.  289.  See  Rex  v.  Newcastle,  the  gratification  of  curiosity.  If  every 
2  Strange,  1223  ;  Regina  v.  Wilts,  etc.,  shareholder  could  inspect  for  such  pur- 
Canal  Navigation  Co.,  29  L.T.  N.S.922;  poses  at  his  own  will,  the. business  of 
Rosenfield  v.  Einstein,  46  N.  J.  479.  In  most  corporations  would  be  greatly 
a  recent  case  in  Pennsylvania,  the  court  impeded."  Com.  v.  Phoenix  Iron  Co., 
said:  " It  has  never  been  asserted  that  105  Pa.  St.  iii,  per  Trunkey,  J.  In 
a  partner  in  a  large  company,  under  Rex  v.  Merchant  Taylor  Co.,  2  Barn, 
the  pretence  of  inconvenience,  can  at  &  Ad.  115,  Taunton,  J.,  said  :  "There 
all  times  be  lawfully  denied  inspection  is  no  express  rule  that  to  warrant  an 
of  its  accounts,  unless  the  denial  rests  application  to  inspect  corporation  docu- 
upon  his  own  agreement.  For  proper  ments  there  must  actually  have  been  a 
purposes,  and  at  reasonable  times,  the  suit  instituted ;  but  it  is  necessary  that 
law  gives  him  the  right,  even  if  its  ex-  there  should  be  some  particular  matter 
ercise  be  inconvenient  to  the  book-  in  dispute  between  members,  or  be- 
keepers  and  managers  of  the  partner-  tween  the  corporation  and  individuals 
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was  made  on  behalf  of  the  secretary  of  state  to  compel  an 
insurance  company  to  submit  its  books  and  affairs  to  such 
an  examination  as  was  contemplated  by  the  statute,  the 
general  purpose  of  which  was  to  regulate  the  business  of 
insurance  throughout  the  State.  The  act  empowered  the 
proper  public  officer  to  demand  an  examination  at  anytime 
without  a  previous  notice,  and  without  affording  the  officers 
of  the  corporation  an  opportunity  to  prepare  deceptive  ap- 
pearances. As  in  this  case,  no  prosecutions  either  of  the 
company  or  its  officers  could  speedily  and  beneficially  afford 
policy-holders  the  desired  protection,  the  writ  was  awarded, 
under  the  rule  that  this  will  be  done  whenever  a  statute 
imposes  a  specific  duty,  either  in  express  terms  or  by  fair 
and  reasonable  implication,  and  there  is  no  other  adequate 
remedy.^ 

Where  a  statute  provides  that  the  book  or  books  of  any 
incorporated  company  in  the  State  in  which  the  transfer  of 
its  stock  is  registered  and  those  which  contain  the  names 
of  its  stockholders  shall  be  open  to  their  examination,  a 
company  cannot,  by  a  wilful  neglect  to  keep  such  a  book, 
deprive  a  stockholder  of  his  right  of  inspection  on  the  plea 
that  the  book  contains  other  information  which  the  com- 
pany is  not  required  to  give.  If  the  corporation  does  not 
keep  the  books  which  the  statute  prescribes,  it  is  its  duty 
to  permit  an  inspection  of  such  as  it  does  keep  for  the  pur- 
pose of  recording  its  transactions,  and  if  the  inspection  of 
that  book  is  on  demand  refused,  the  stockholder  is  entitled 
to  a  mandamus.*  The  directors  of  a  bank  are  all  equally 
entitled  to  the  inspection  of  the  corporate  books,  and  a 


in  it;  there  must  be  some  controversy,  ments  and  books.    See  Martin  v.  Bien- 

some   specific  purpose    in    respect   of  ville  Oil  Works,  28  La.  Ann.  204. 

which  the  examination  becomes  neces-  '  People  v.  State  Ins.  Co.,  19  Mich. 

sary."    This  concisely  states  the  cir-  392. 

cumstances  in  which  the  shareholder  '  People  v.    Pacific  M.  S.  Co.,  50 

may  have  the  specific  remedy  if  refused  Barb.  280. 

permission  to  inspect  corporation  docu- 
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mandamus  will  be  granted  on  the  petition  of  one  of  them 
when  such  inspection  is  refused.^  Judgment  having  been 
obtained  against  a  railroad  company,  and  no  property  of 
the  company  having  been  found  on  which  to  levy  an  exe- 
cution, a  mandamus  was  issued  on  the  petition  of  the  judg- 
ment creditor  commanding  the  company  to  produce  the 
register  of  stockholders  and  to  allow  the  petitioner  to  in- 
spect it,  in  order  to  ascertain  the  names  of  the  stockhold- 
ers and  the  amount  of  capital  unpaid  on  their  respective 
shares.^  On  an  application  to  compel  a  foreign  corporation 
to  exhibit  to  the  relator  the  transfer  books  of  the  corporate 
stock,  it  was  held  that  although  the  legislature  could  con- 
stitutionally authorize  the  courts  of  the  State  to  exercise 
such  an  authority  over  all  corporations  which  brought  them- 
selves and  their  property  within  the  jurisdiction,  yet,  as 
there  was  no  statute  on  the  subject  in  the  State,  the  man- 
damus must  be  denied.^ 

§  404.  Restoration  of  member  unlawfully^  removed. — Man- 
damus is  the  proper  remedy  to  restore  to  his  corporate 
rights  a  member  of  a  corporation  who  has  been  wrongfully 
excluded  therefrom.*  The  petition  for  the  writ  must  show 
that  the  corporator  has  been  and  is  denied  the  right  to  ex- 
ercise, or  enjoy  the  corporate  franchises,  and  not  merely 


1  People     V.    Throop,     12     Wend,  society  if   it  violates   no   law   of  the 

183.  State,  its  members  having  no  property 

'  Reg.  V.  Derbyshire,  etc.,  R.R.  Co.,  in  their  membership  which  the  law  can 

26  Eng.  L.  &  Eq.  loi.  protect.    But  when  a  voluntary  society 

'  People   V.   Northern  Pacific  R.R.  accepts  a  charter,  it  becomes  a  private, 

Co.,  50  N.  Y.  Supr.  Ct.  456.  civil  corporation,  the  corporators  then 

*  Delacy    v.    Neuse    River    Co.,    i  in  being  acquire  a  property  in  the  fran- 

Hawks,  274 ;  Com.  v.  Pa.  Ben.  Inst.,  chise,  and   every  person   who   subse- 

2  Serg,  &  Rawle,  141 ;  Com.  v.  St.  quently  becomes  a  corporator  acquires 
Patrick's  Ben.  Soc,  2  Binney,  441 ;  a  like  property.  If  the  rights  of  one  of 
People  V.  St.  Franciscus  Ben.  Soc,  these  members  or  corporators  are  in- 
24  How.  Pr.  216 ;  People  v.  Ben.  Soc,  fringed,  or  he  is  deprived  of  them  by 

3  Hun,  361 ;  Sleeper  v.  Franklin  Inst.,  the  illegal  action  of  the  society,  he  is 
7  R.  I.  523 ;  Roehler  v.  Mechanics'  entitled  to  a  mandamus  if  he  has  no 
Aid  Soc,  22  Mich.  86.  The  courts  other  remedy.  State  v.  Georgia  Medi- 
have  no  jurisdiction  over  a  voluntary  cal  Soc,  38  Ga.  608. 
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that  he  has  been  improperly  restricted  in  the  mode  of  ex- 
ercising his  rights.^  Where  the  relator  was  suspended  by 
the  board  of  directors  from  all  of  the  privileges  of  mem- 
bership in  the  Chamber  of  Commerce  of  Milwaukee  with- 
out a  vote  because  he  would  not  withdraw  a  suit  against  a 
fellow-member  and  submit  his  claim  to  the  arbitration  of  a 
committee,  it  was  held  that  he  was  clearly  entitled  to  a 
mandamus.*  A  by-law  of  an  incorporated  benevolent  so- 
ciety provided  that  no  soldier  of  a  standing  army  should 
be  capable  of  admission,  and  that  any  member  who  should 
voluntarily  enhst  as  a  soldier  should  thenceforth  lose  his 
membership.  The  relator  voluntarily  enrolled  himself  as  a 
private  soldier,  and  was  mustered  into  the  service  of  the 
United  States  for  a  term  of  twelve  months.  It  was  held 
that  as  the  condition  held  out  to  the  corporators  induce- 
ments not  to  serve  in  the  army,  it  was  not  to  be  favored  in 
construction,  and  as  this  was  not  an  enlisting  by  the  rela- 
tor into  the  standing  army,  a  peremptory  mandamus  would 
be  granted  restoring  him  to  membership.^  A  party  was  a 
member  of  a  subordinate  lodge  of  which  the  respondent,  a 
Michigan  corporation,  was  the  supreme  governing  authority 
in  the  State.  As  such  member  he  was  insured  by  the  re- 
spondent in  the  sum  of  two  thousand  dollars.  For  refusing 
to  recognize  and  pay  an  assessment  made  under  the  orders 
of  the  supreme  lodge  of  the  order,  which  was  a  corporation 
existing  under  the  laws  of  another  State,  and  not  subject 
to  the  jurisdiction  of  the  courts  of  Michigan,  the  relator 
was  suspended  by  the  respondent,  thereby  losing  his  insur- 
ance. The  assessment  was  made  to  pay  losses  on  risks 
taken  in  other  States  and  by  other  grand  lodges.     A  man- 


'  Crocker  v.   Old    South   Soc,    106  Barr.  357.     No  point  was  made  in  this 

Mass.  489.     See  Kopp  v.  French,  102  case  of  the  fact  that  the  relator  was 

N.  Y.  583.  dropped  in  accordance  with  a  by-law 

'  State  V.  Chamber  of  Commerce,  20  without  any  apparent  authority  in  the 

Wis.  63.  articles  of  incorporation. 

'  Franklin  Ben.  Assoc,  v.  Com.,  10 
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damus  was  granted  to  reinstate  the  relator  and  compel  his 
recognition  as  a  member  of  the  subordinate  lodge.  The 
court  said  :  "  It  is  not  competent  for  the  respondent  to  sub- 
ject itself  or  its  members  to  a  foreign  authority  in  this  way. 
No  point  was  made  in  the  argument  as  to  the  propriety  of 
affording  to  the  relator  this  particular  remedy,  and  as  the 
case  is  one  in  which  the  general  law  of  the  State  under 
which  respondent  is  organized  is  being  ignored  and  per- 
verted, we  are  not  disposed  to  go  beyond  an  examination 
of  the  equities.  This  is  a  discretionary  writ,  and  in  gen- 
eral we  shall  decline  to  interfere  by  means  of  it  in  the  con- 
troversies of  private  corporations,  when  the  facts  are  not 
such  as  to  be  important  on  public  grounds,  or  such  as  would 
justify  our  interference  if  corporate  powers  did  not  exist. 
The  better  way  is  for  parties  wronged  by  the  action  of  such 
bodies  to  seek  the  proper  remedy  in  cominon  law  suits."  ^ 

Where  the  charter  of  a  society  directs  the  mode  of  pro- 
ceeding in  case  of  an  oifence,  and  authorizes  the  society  on 
conviction  of  the  member  to  expel  him,  if  this  has  been 
done  after  a  hearing  and  trial  according  to  the  mode  pre- 
scribed, and  there  is  no  allegation  of  irregularity  in  the 
proceedings,  the  sentence  is  conclusive  on  the  merits  and 
cannot  be  inquired  into  collaterally  either  by  mandamus  or 
action.^  Upon  an  application  for  a  mandamus  to  compel 
a  society  to  restore  to  membership  the  applicant  who  had 
been  expelled,  it  appeared  that  the  proceedings  were  con- 
ducted with  deliberation,  that  several  opportunities  were 
given  to  the  member  to  be  heard,  and  that  the  vote  for  ex- 
pulsion was  unanimous.  There  being  no  evidence  of  haste 
or  prejudice,  or  that  the  society  made  a  wrong  decision,  or 
acted  in  violation  of  the  petitioner's  rights,  the  petition  was 
dismissed.^ 

1  Lamphere  v.  Grand  Lodge,  etc.,  47        »  Barrows   v.   Mass.  Med.  See,   13 
Mich.  429.  Cush.  402. 

«  Com.  V.  Pike  Ben.  See,  8  Watts  & 
Serg.  247. 
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§  405.  Compelling  admission  or  restoration  to  office. — Man- 
damus is  the  proper  remedy  to  compel  the  admission  of  a 
person  to  an  office  or  position  to  which  he  is  entitled, 
when  it  is  not  filled  by  another  claiming  under  color  of 
right.^  A  county  medical  society  having  refused  to  admit 
to  membership  a  practicing  physician  who  was  legally  quali- 
fied, a  peremptory  mandamus  was  granted  to  compel  the 
society  to  admit  him.^  While  a  mandamus  will  not  be 
granted  when  the  title  to  an  office  is  disputed  by  another 
person  in  and  claiming  the  rightful  possession  of  it,  yet 
where  the  term  of  the  incumbent  will  expire  upon  the  quali- 
fication of  his  successor,  it  does  not  require  a  quo  warranto 
or  an  information  of  that  nature  to  ascertain  by  what  au- 
thority the  former  is  in  office  and  claims  to  exercise  its 
functions,  and  a  mandamus  is  appropriate  when  the  party 
entitled  is  kept  out,  if  he  has  no  other  redress.^  When  an 
inquiry  upon  an  information  in  the  nature  of  quo  warranto 
has  been  had,  judgment  of  ouster  been  obtained,  and  the 
legality  of  the  relator's  election  to  the  office  established,  a 
writ  of  mandamus  will  be  issued  compelling  the  admission 
of  the  relator  to  his  rights  if  it  is  refused.*  Where  the  lan- 
guage of  the  statute  was  that  an  appointee  should  be  com- 
missioned by  the  governor,  it  was  held  that  a  mandamus 
would  be  granted  compelling  the  governor  to  issue  the  com- 
mission in  case  he  refused  to  do  so.^ 

When  a  person  in  possession  of  an  office  under  color  of 
right  is  interfered  with  by  another  claiming  the  same  office, 
the  remedy  is   by  mandamus.     In  such  a  case  the  incum- 


1  Curtis  V.  McCullough,  3  Nevada,  uals  over  whom  the   court  has  juris- 

202.     If  the  relator  be  the  agent  in  the  diction,  and   the   source  whence  they 

State  where  the  suit  is  brought  of  a  derive  their  rights  being  immaterial, 

foreign  corporation,  and  the  defendant  Ibid. 

is  depriving  him  of  the  right  to  act  for        ^  People  v.  Medical  Soc,  32  N.Y.  187. 
his  principal,  the  court  has  power  to        '  Harwood  v.  Marshall,  9  Md.  83. 
determine  which  of  two  persons  is  en-        *  St.  Louis  County  v.  Sparks,  10  Mo. 

titled  to  the  position  claimed,  the  pro-  117. 
ceeding  being  simply  between  individ-        '  Bonner  v.  State,  7  Ga.  473. 
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bent  should  not  be  required  to  elect  to  consider  himself  out 
of  possession  of  the  office,  and  then  to  resort  to  a  tedious 
proceeding  to  procure  his  restoration.  But  where  an  office 
is  already  filled  by  a  person  who  has  been  admitted  and 
sworn,  a  mandamus  is  not  issued  to  admit  another  person. 
The  remedy  for  the  applicant  is  by  quo  warranto,  or  an 
action  substituted  therefor.^  It  was  held  in  Texas  that  a 
mandamus  was  proper  to  restore  to  office  the  clerk  of  a 
court  who  had  been  ousted  from  it  by  the  illegal  appoint- 
ment of  another  person.*  Where  the  relator  had  been  a 
member  of  a  board  of  trustees  of  an  academy,  and  had  been 
removed  by  his  co-trustees,  it  was  held  that  a  mandamus 
would  be  granted  to  restore  him  to  his  position  as  trustee, 
if  it  was  found  upon  examining  the  return  to  the  writ 
that  he  had  been  illegally  removed.^  An  act  incorporating 
a  college  provided  that  its  board  of  trustees  should  be  com- 
posed of  twenty-five  persons  who  were  authorized  to  ap- 
point professors,  subject  to  removal  by  a  vote  of  two-thirds 
of  the  members  of  the  board,  when  found  expedient  and 
necessary.  The  relator  was  duly  appointed  a  professor  in 
the  college,  which  position  he  held  several  years.  At  a 
meeting  of  the  board  of  trustees,  twenty-one  of  the  mem- 
bers of  it  being  present,  the  professorship  which  the  relator 
held  was  abolished  by  a  vote  of  seventeen  to  four.  The 
only  notice  of  the  meeting  was  by  a  postal-card  addressed 
to  each  of  the  trustees.  The  statute  directed  that  notice  of 
the  time  and  place  of  every  such  meeting  should  be  given 
in  a  newspaper  printed  in  the  county  where  the  college  was 
situated,  and  that  every  trustee  resident  in  the  county  should 
be  previously  notified  in  writing  of  the  time  and  place  of 
meeting.  The  court,  in  granting  a  mandamus,  said  that  the 
abolition  of  the  professorial  chair  in  effect  constituted  a 


'  People  V.  Scrugham,  20  Barb.  302.  question  to  be  determined  by  the  court. 

"  Banton   v.  Wilson,   4  Texas,  400.  State  v.  Common  Council,  9  Wis.  254. 

When  the  power  to  remove  for  "due  'Fullerv.Plainfield  Academic  School, 

cause  "  is  given,  what  is  due  cause  is  a  6  Conn.  532. 
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removal  of  the  relator  from  office,  and  that  as  notice  of  the 
meeting  was  not  given  in  accordance  with  the  statute,  no 
legal  meeting  was  held.^ 

§  406.  Reinstating  teacher. — Under  the  school  law  of  Con- 
necticut a  school  district  is  created  a  public  territorial  cor- 
poration, and  the  duty  is  imposed  on  it  of  establishing  and 
maintaining  schools  within  its  limits.  The  district  elects 
annually  a  committee,  and  if  the  district  neglects  to  provide 
a  teacher  and  rooms,  the  committee  is  authorized  to  do  so. 
If  the  committee  refuses  to  reinstate  a  teacher  whom  it  has 
removed,  a  mandamus  on  the  petition  of  the  district  is  the 
only  legal  and  specific  remedy.^ 

§  407.  Enforcing  right  of  admission  to  school. — Every  per- 
son qualified  under  the  law  to  attend  the  public  schools  is 
entitled  to  an  order  of  admission,  and  if  such  order  is  re- 
fused upon  due  demand,  a  mandamus  will  be  issued  com- 
pelling the  trustees  to  grant  the  order.  While  the  right  to 
such  admission  is  subject  to  regulation,  whether  the  condi- 
tions adopted  by  the  trustees  are  reasonable  and  in  conform- 
ity with  the  law,  and  whether  a  statute  prescribing  certain 
qualifications  is  in  conformity  with  the  constitution  of  the 
State,  will  be  decided  by  the  court  in  the  particular  case 
before  it.  While  the  trustees  may  not  deny  to  any  resi- 
dent person  of  proper  age  an  equal  participation  in  the 
benefits  of  the  schools,  the  better  opinion  seems  to  be  that 
it  is  within  their  power  to  make  such  a  classification  as  to 
age,  sex,  race,  or  any  other  existent  condition,  as  may  seem 
to  them  judicious.^  A  person  applied  for  a  mandamus  to 
compel  the  trustees  of  schools  of  a  town  to  admit  his  son 
as  a  pupil  in  the  high-school.     Respondents  denied  the  son 


'  People  V.  Albany  Med.  College,  62  discontinued,  may  be  a  reason  why  the 

How.  Pr.  220.  district  ought  not  to  insist  upon  a  man- 

^  Oilman  v.  Bassett,  33  Conn.  298.  damus,  but  not  that  it  is  not  entitled 

The  fact  that  the  district  has  decided  to  it.     lb. 

by  a  vote  that  the  school  shall  soon  be  '  State  v.  Duffy,  7  Nevada,  342. 
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admission  solely  because  of  his  inability  to  pass  a  satisfac- 
tory examination  in  grammar,  which  the  relator  had  for- 
bidden his  son  to  study.  The  powers  of  the  trustees  so  far 
as  they  affected  the  question  before  the  court  were  "to 
adopt  and  enforce  all  necessary  rules  and  regulations  for  the 
management  and  government  of  the  schools  ;  to  direct  what 
branches  should  be  taught,  and  what  text-books  and  appa- 
ratus should  be  used ;  and  to  enforce  uniformity  of  text- 
books." It  was  held  that  no  particular  branch  of  study 
was  compulsory  upon  those  who  attended  the  school,  but 
that  schools  were  simply  provided  by  the  public  in  whicn 
prescribed  branches  were  taught  free  to  all  within  the  dis- 
trict between  certain  ages  ;  and  that  the  exclusion  of  the 
relator's  son  from  the  high-school  upon  the  ground  alleged 
was  unauthorized,  arbitrary,  and  unreasonable.  The  man- 
damus was  accordingly  awarded.^  The  school  law  of 
Michigan  provided  that  all  residents  of  any  district  should 
have  equal  right  to  attend  any  school  therein  ;  but  that  this 
should  not  prevent  the  grading  of  schools  according  to  the 
intellectual  progress  of  the  pupils  to  be  taught  in  separate 
places,  when  deemed  expedient.  The  city  of  Detroit  be- 
ing a  school  district,  its  board  of  education  established 
separate  schools  of  the  same  grade  for  white  and  colored 
scholars,  and  made  a  by-law  prohibiting  the  admission  of 
colored  children  into  the  white  schools  of  the  city.  Re- 
lator, a  colored  citizen  and  tax-payer,  applied  for  the  ad- 
mission of  his  child  into  one  of  the  white  schools,  which 
being  refused,  a  mandamus  was  issued  compelling  it.* 

If  the  rules  and  regulations  adopted  by  a  board  of  edu- 
cation with  regard  to  the  admission  of  children,  and  their 
distribution  in  the  different  schools  under  its  care,  are  with- 
in its  power,  the  court  cannot  interfere  by  mandamus, 
whether  the   board   exercises   the   power   wisely   or   not. 


>  Trustees  v.  People,  87  111.  303.  Mich.    400,    CAMPBELL,    J.,    dissent- 

"  People  V.  Board  of  Education,  18    ing. 
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Where  a  colored  man  claimed  the  right  to  send  his  children 
to  a  school  appropriated  for  white  children,  instead  of  send- 
ing them  to  a  school  which  the  board  of  education  had 
provided  for  colored  children,  the  court  in  refusing  a  man- 
damus, said  :  "  Equality  of  rights  does  not  make  the  neces- 
sity of  educating  white  and  colored  persons  in  the  same 
school,  any  more  than  it  does  that  of  educating  children  of 
both  sexes  in  the  same  school.  There  is,  then,  no  ground 
on  which  the  plaintiff  can  claim  that  his  rights  under  the 
fourteenth  amendment  have  been  infringed."^ 

§  408.  To  compel  the  raising  of  money  by  taxation^ — When 
a  municipal  corporation,  being  authorized  by  law,  issues  its 
bonds,  with  power  of  local  taxation  for  the  purpose  of 
meeting  the  payment  of  the  bonds  and  interest,  a  man- 
damus will  lie  compelling  the  imposition  and  collection  of 
taxes  sufficient  to  make  such  payment  if  the  corporation 
fails  in  its  duty  in  this  respect.^  The  charter  of  a  city  pro- 
vided that  the  city  council  might,  if  it  believed  that  the 
public  good  and  best  interests  of  the  city  required,  annually 
collect  a  tax  not  exceeding  one  per  cent,  on  a  dollar  to  be 
paid  on  the  funded  debt  of  the  city.  With  this  provision 
in  force,  the  city  issued  a  large  amount  of  bonds.  Subse- 
quently, the  legislature  passed  an  act  specifying  the  rate  and 
amount  of  taxes  which  should  be  imposed  and  collected  in 
the  city,  which  amount  was  not  sufficient,  after  defraying 
current  expenses,  to  pay  the  interest  on  the  bonded  debt. 
It  was  held  that  a  mandamus  should  be  granted  compelling 
the  corporation  to  levy  and  collect  annually  an  additional 
tax,  as  stipulated  in  the  charter,  to  be  applied  on  the  bonds.^ 
The  legislature  of  Wisconsin  empowered  the  city  of  Mil- 


>  People  V.  Easton,  13  Abb.  Pr.  N.  S.  the  writ  neither  the  original  party  in 

I  eg.  whose   favor  the  bonds  were   issued, 

'  Von  Hoffman  v.  Quincey,  4  Wail,  nor  the  tax-payers,  need  be  made  par- 

535  ;  Com.  v.  Pittsburg,  34  Pa.  St.  496 ;  ties.    Maddox  v.  Graham,  2  Mete.  Ky. 

Com.  V.  Commissioners  of  Allegheny  56. 

Co.,  37  Id.  277.    In  the  application  for  '  Galena  v.  Amy,  5  Wall.  705. 
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waukee  to  issue  bonds  to  raise  money  for  the  construction 
of  a  iiarbor,  which,  having  been  completed  by  the  plaintiff, 
he  brought  an  action  and  obtained  a  judgment  against  the 
city  for  a  balance  due  him,  and  for  which  the  city  refused 
to  issue  to  him  its  bonds.  It  was  held  that  as  by  the  char- 
ter in  force  when  the  contract  was  entered  into,  all  prop- 
erty, real  and  personal,  within  the  city,  except  such  as  was 
exempt  by  the  laws  of  the  State,  was  subject  to  taxation 
for  the  support  of  the  city  government  and  the  payment  of 
its  debts  and  liabilities,  a  mandamus  might  be  maintained 
to  compel  the  city  to  pay  the  judgment,  if  the  money  to 
pay  the  'same  could  be  provided  in  no  other  way,  and  the 
creditor  had  no  other  remedy.^  The  established  rule  in  the 
Supreme  Court  of  Iowa  is,  that  where  the  debt  of  a  munic- 
ipal corporation  has  been  reduced  to  judgment,  and  the 
judgment  creditor  has  no  other  means  to  enforce  the  pay- 
ment, a  mandamus  will  be  issued  to  compel  the  proper 
officers  of  the  municipality  to  levy  and  collect  a  tax  for  that 
purpose.^ 

When  a  jury  is  appointed  to  assess  the  damages  in  the 
laying  out  of  a  village  street,  and  has  found  a  verdict  which 
has  been  reduced  to  writing,  a  mandamus  will  be  granted 
at  the  relation  of  the  trustees  of  the  village  to  compel  the 
delivery  of  the  verdict  to  them.  In  such  a  case,  the  court 
said  that  if  the  jury  had  parted  with  the  control  of  the  ver- 
dict, it  was  its  business  to  recover  possession  of  it  and  com- 


'  State  V.  Milwaukee,  25  Wis.  122,  consider  the  money  due  presently  or 
Paine,  J.,  dissenting.  When  a  munic-  whenever  the  creditor  should  obtain 
ipal  corporation  has  the  power  to  con-  judgment  for  the  same.  If,  therefore, 
tract  a  debt,  it  has  by  necessary  impli-  the  application  had  been  for  a  man- 
cation  authority  to  resort  to  the  usual  damus  to  compel  the  execution  and  de- 
mode of  raising  money  to  pay  it,  which  livery  of  the  bonds,  the  objection  to  it 
is  taxation.  "  If  the  municipal  author-  that  the  relator  had  an  adequate  rem- 
ities  failed  or  refused  to  execute  and  edy  by  an  action  at  law  to  recover 
deliver  the  bonds  payable  at  a  future  damages  for  the  breach,  would  have 
day  as  by  law  they  were  authorized  been  valid,  and  must  have  prevailed." 
and  by  the  contract  bound  to  do,  such  Ibid.,  per  DixON,  J. 
failure  or  refusal  was  an  election  to  '  Riggsv.JohnsonCounty,6  Wall.i66. 
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plete  its  duty.^  A  county  court  which  was  authorized  to 
levy  taxes  in  the  county,  subscribed  for  stock  in  a  turnpike 
company.  It  was  held  that  a  mandamus  was  the  proper 
remedy  to  compel  the  court  to  levy  and  collect  a  tax  with 
which  to  pay  for  the  stock,  if  the  court  refused  to  do  so.* 
When  a  banking  association  by  a  resolution  of  its  board  of 
directors  reduces  its  capital  by  a  distribution  of  a  portion 
of  it  among  its  stockholders,  and  a  statute  provides  that  in 
such  a  case  the  assessment  for  taxes  shall  be  reduced  an 
equal  amount,  if  the  assessors  refuse  to  make  the  reduction 
upon  an  application  from  the  association  for  that  purpose, 
a  mandamus  will  be  granted  compelling  them.^ 

§  409.  Authority  of  court  to  issue. — Power  to  issue  writs  of 
mandamus  to  any  courts  appointed  under  the  authority  of 
the  United  States,  was  given  to  the  Supreme  Court  by  the 
thirteenth  section  of  the  judiciary  act  in  cases  warranted 
by  the  principles  and  usages  of  law.  This  section  also  em- 
powered the  court  to  issue  writs,  subject  to  the  same  con- 
ditions, to  persons  holding  office  under  the  United  States. 
But  the  Supreme  Court  decided  that  the  latter  provision 
was  unconstitutional  and  void,  as  it  assumed  to  enlarge  the 
original  jurisdiction  of  the  court  as  defined  by  the  constitu- 
tion.* A  writ  of  error  may  be  issued  from  the  United 
States  Supreme  Court  to  the  circuit  court  for  the  District 
of  Columbia,  on  a  judgment  awarding  a  peremptory  man- 
damus to  restore  to  office,  when  the  matter  in  controversy 
IS  sufficient  to  give  the  court  jurisdiction.^  United  States 
circuit  courts  in  the  several  States  cannot  issue  writs  of 
mandamus  as  an  attribute  of  original  jurisdiction,  but  only 
when  it  is  necessary  to  the  exercise  of  their  proper  powers. 


'  In  re  Trustees  of  Williamsburg,  i  *  Newman,  ex  parte,  14  Wall.  152. 

Barb.  34.  See  Marbury  v.  Madison,   i  Cranch, 

=  Justices  of  Clark  County  Court  v.  175  ;  Hoyt,  ex  parte,  13  Pet.  290. 

Paris,  etc.,  Turnp.  Co.,  1 1  B.  Mon.  143.  « Columbian  Ins.  Co.  v.  Wheelwright, 

'  People  V.  Olmsted,  45  Barb.  644.  7  Wheat.  534. 
VOL.  II. — 53 
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and  their  judgments  in  such  cases  may  be  re-examined  in 
the  United  States  Supreme  Court  on  writ  of  error  under 
the  twenty-second  section  of  the  judiciary  act.^  While 
the  State  courts  are  exempt  from  all  interference  by  the 
Federal  tribunals,  they  are  at  the  same  time  destitute  of 
power  to  restrain  either  the  process  or  proceedings  of  the 
national  courts.  Hence,  when  a  United  States  circuit 
court  has  complete  jurisdiction  of  a  case  which  results  in  a 
judgment,  if  a  writ  of  mandamus  is  a  remedy  ancillary  to 
the  judgment,  and  it  is  the  proper  process  to  enforce  the 
payment  of  it,  a  State  court  cannot  enjoin  such  process  of 
the  Federal  court.  Riggs  v.  Johnson  County^  was  an  ap- 
plication to  the  circuit  court  of  the  United  States  for  the 
district  of  Iowa,  for  a  mandamus  to  compel  the  supervisors 
of  a  county  to  assess  a  tax  upon  the  taxable  property  of  the 
county  to  satisfy  a  judgment  on  bonds  issued  by  the  county 
for  stock  in  a  railroad  company,  a  return  of  nulla  bona 
having  shown  that  the  creditor  was  without  other  remedy. 
It  was  held  that  the  petitioner  was  entitled  to  the  writ,  not- 
withstanding an  injunction  had  been  granted  by  the  Supreme 
Court  of  Iowa  perpetually  restraining  the  county  commis- 
sioners from  levying  any  tax  to  pay  similar  bonds.  The 
bonds  in  question  were  given  while  the  State  decisions  that 
the  county  could  issue  such  bonds  were  yet  unreversed.^ 

When  a  court  of  limited  jurisdiction  has  not  had  power 
to  award  the  writ  given  to  it  by  statute,  and  it  is  not  neces- 
sary to  carry  into  full  effect  the  jurisdiction  granted,  it  can- 
not be  implied.*  The  Supreme  Court  of  Pennsylvania  will 
not  issue  a  mandamus,  even  though  it  has  no  doubt  of  its 
authority  to  do  so,  in  a  case  which  is  but  an  ordinary  one 
relating  to  the  duty  of  a  local  or  city  officer  over  which  the 
court  of  common  pleas  has  all  needed  authority.^     The 

'Riggs  V.  Johnson  County,  6  Wall.       =  Chase,  C.  J.,  Miller  and  Grier* 
166 ;    Mclntire  v.  Wood,   7  Cranch,    JJ.,  dissenting. 
504.  *  School  Inspectors  v.  People,  20  111 . 

2  6  Wall.  166.  525. 

'  Com.  V.  Baroux,  36  Pa.  St.  262. 


§  4^0  WRIT    OF    MANDAMUS.  819 

practice  in  that  State  has  been  not  to  issue  such  a  writ  ex- 
cept from  the  court  which  sits  in  the  district  in  which  the 
persons  to  whom  the  mandamus  is  directed  reside.''  In 
Illinois,  an  action  having  been  brought  in  the  circuit  court 
of  G.  County  against  the  county,  the  venue  was  afterward 
changed  to  the  circuit  court  of  S.  County,  where  judgment 
was  rendered  for  the  plaintiff.  The  county  court  of  G. 
County  refused  to  act  on  the  judgment,  and  a  mandamus 
was  obtained  from  the  circuit  court  of  S.  County.  The 
statute  provided  that  a  suit  against  a  county  must  be 
brought  in  the  circuit  court  of  the  county  sued.  It  was 
held  that  the  application  for  the  mandamus  should  have 
been  made  to  the  circuit  court  of  G.  County.^  Under  the 
clause  in  the  constitution  of  Florida  providing  that  the 
Supreme  Court  of  the  State  should  have  appellate  jurisdic- 
tion only,  but  that  the  court  should  always  have  power  to 
issue  writs  of  injunction,  mandamus,  and  such  other  re- 
medial and  original  writs  as  might  be  necessary  to  give  it  a 
general  superintendence  and  control  of  all  other  courts,  it 
was  held  that  a  petition  to  show  cause  why  a  mandamus 
should  not  be  granted,  must  be  denied  in  a  case  where  the 
petition  did  not  ask  for  the  exercise  of  the  superintending 
and  controlling  power  of  the  Supreme  Court  upon  the  action 
of  another  court.^ 

§  410.  Who  may  apply  for  a  mandamus. — In  this  country 
the  authorities  favor  the  doctrine  that  private  persons  may 
move  for  the  writ  to  enforce  a  public  duty  not  due  to  the 
government  as  such,  without  the  intervention  of  the  law- 
officer  of  the  State.*  Therefore,  on  a  petition  for  a  man- 
damus to  compel  a  city  to  take  charge  of  a  bridge  and  pre- 
serve it  as  a  free  public  highway,  in  accordance  with  an  act 
of  the  legislature  which  provided  that  it  should  be  done,  it 


1  Com.  V.  Clark,  9  Serg.  &  Rawle,  59.        "  Union  Pacific  R.R.  Co.  v.  Hall,  gi 
« McBane  v.  People,  50  111.  503.  U.  S.  343  ;  State  v.  Bailey,  7  Iowa,  390  ; 

'  White,  ex  parte,  4  Fla.  165.  City  of  Ottawa  v.  People,  48  111.  233. 
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was  held  not  incumbent  on  the  petitioner  to  show  any  per- 
sonal interest  in  the  matter  different  from  that  of  other 
citizens.^  But  a  different  rule  prevails  in  some  of  the 
States.  Thus  it  was  held  in  Maine  that  a  private  individual 
could  only  apply  for  a  mandamus  when  he  had  some  private 
or  particular  interest  to  be  subserved,  or  some  particular 
right  to  be  protected  independently  of  that  which  he  had 
in  common  with  the  public  at  large,  fience,  that  where 
county  commissioners  omitted  to  lay  out  a  public  highway 
which  the  statute  provided  they  should  proceed  to  do,  a 
mandamus  would  not  be  granted  on  the  petition  of  a  private 
person  whose  petition  did  not  allege  any  interest  of  the 
petitioner  to  be  promoted,  or  that  his  rights  were  in  any 
degree  diminished  by  the  omission  complained  of,  more 
than  those  of  any  other  person  in  the  community,  notwith- 
standing the  commissioners  might  have  been  liable  to  a 
peremptory  mandamus  if  the  application  had  been  made  by 
a  public  officer.^  In  Pennsylvania,  an  act  of  the  legislature 
enjoined  and  required  the  town  council  of  a  borough  to 
open  a  certain  alley  in  the  borough.  The  petitioner  alleged 
that  he  was  the  owner  of  a  lot  through  which  the  alley  must 
pass,  and  that  the  opening  of  the  alley  would  greatly  enhance 
the  value  of  his  lot ;  and  that  he  had  notified  the  town  coun- 
cil of  the  statute,  and  requested  it  to  open  the  alley,  which 
it  had  refused  to  do.  A  mandamus  having  been  granted  in 
the  court  below,  the  decision  was  reversed  on  appeal.  The 
alley  was  to  be  a  public  highway,  and  every  citizen  of  the 
State  would  have  an  equal  right  to  the  free  use  and  enjoy- 
ment of  it.  The  relator  had  no  interest  that  was  specific  and 
at  the  same  time  a  legal  cause  of  action.  He  had  no  more 
right  to  call  upon  the  municipal  authorities  to  open  an  al- 
ley, to  put  money  in  his  pocket,  than  he  would  have  to  re- 
quire them  to  build  him  a  house.     His  claim  rested  on  the 


'  Pumphrey  v.    Baltimore,  47    Md.        "  Sanger  v.  County  Commissioners, 
145.  35  Me.  291. 
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right  of  passage, — the  right  to  enjoy  the  alley  as  an  alley, — 
and  this  right  was  not  peculiar  to  him,  but  common  to  the 
whole  town,  and,  therefore,  a  subject  of  public  concern.^ 

Where  a  railroad  company  has  failed  to  construct  a  pub- 
lic highway  along  the  side  of  its  track,  as  required  by  its 
charter,  the  supervisors  of  the  township  in  which  such 
highway  will  lie,  are  proper  persons  to  apply  for  a  manda- 
mus compelling  the  company  to  comply  with  its  charter 
in  this  respect.''  Under  a  statute  directing  a  city  council 
to  provide  for  and  pay  the  interest  on  bonds  issued  for  the 
erection  of  a  bridge,  and  also  to  provide  for  and  appropri- 
ate such  sum  or  sums  as  may  be  necessary  to  defray  the 
expenses  of  the  board  of  commissioners,  the  latter  may 
have  a  mandamus  to  compel  the  payment  of  its  expenses, 
but  the  bondholders  are  the  proper  persons  to  apply  for  the 
writ  to  compel  provision  for  the  payment  of  interest  on 
the  bonds.^  Upon  a  petition  from  the  town  agent,  praying 
for  a  writ  of  quo  warranto,  or  mandamus,  or  other  appro- 
priate process,  where  a  person  not  duly  elected  was  in  pos- 
session of  the  books  and  other  fixtures  of  the  town  clerk's 
office,  a  peremptory  mandamus  was  granted,  though  the 
writ  might  with  propriety  have  been  applied  for  by  the  duly 
elected  town  clerk  himself.* 

§  411.  The  petition. — The  grounds  upon  which  the  writ  is 
claimed  should  be  positively  and  distinctly  stated  in  the 
petition,  and  anticipated  objections  be  answered.  This 
certainty  of  pleading  on  the  part  of  the  relator  is  essential, 
for  the  reason  that  a  mandamus  is  not  allowed  when  the 


'  Heffner  v.  Com.,  28  Pa.  St.  108.  bridges  in  repair,  as  entitles  it  to  pros- 
See  Reading  V.  Com.,  11  Id.  196;  Pec-  ecute  a  writ  of  mandamus.  State  v. 
pie  V.  Collins,  19  Wend.  56.  VVhen  a  Zanesville,  etc.,  Tump.  Co.,  16  Ohio 
board  of  county  commissioners  has  no  St.  308. 

power,  supervision,   or   care   over,  or  '  Whitemarsh  v.  Philadelphia,  etc., 

any  responsibility  for,  the  bridges  of  R.R.  Co.,  8  Watts  &  Serg.  365. 

turnpike   companies,   it   has   no    such  '  Commissioners   v.   Philadelphia,   3 

beneficial  interest  in  the  performance  Brewst.  Pa.  596. 

of  the  corporate  duty  of  keeping  such  *  Walter  v.  Belding,  24  Vt.  658. 
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law  affords  another  adequate  means  of  redress,  and  also  be- 
cause the  writ  issues  only  to  compel  the  performance  of 
some  duty  clearly  defined  by  law.^  Facts,  and  not  legal 
deductions  and  conclusions,  must  be  alleged,  and  the  peti- 
tioner must  show  a  clear  legal  right  in  himself,  and  a  cor- 
responding obligation  on  the  part  of  the  respondent.^ 
Separate  claims  cannot  be  united  in  one  application  ;^  nor 
one  and  the  same  writ  be  directed  to  two  or  more  persons 
whose  duties  and  liabilities  are  distinct.* 

In  the  absence  of  a  statutory  provision  to  that  effect,  a 
mandamus  will  not  be  granted  a  corporator,  compelling 
the  custodian  of  corporate  records  and  documents  to  allow 
him  an  inspection  of  them,  unless  he  shows  that  he  has 
made  a  demand  at  a  suitable  time  and  place,  and  for  a 
proper  reason,  and  has  been  refused.  To  aver  that  he  de- 
sires such  an  inspection,  in  order  to  learn  the  condition  of 
the  corporation,  as  well  as  to  ascertain  and  determine  his 
rights,  duties,  privileges,  and  liabilities,  and  for  his  protec- 
tion as  a  stockholder,  is  not  sufficient.^  An  express  de- 
mand and  refusal  are  not  essential  in  the  case  of  a  public 
duty,  where  no  individual  right  or  interest  is  concerned, 
and  there  is  no  one  person  who  is  called  upon  to  make  a 
demand.  The  law  does  not  require  a  useless  thing.  If  it 
points  out  what  is  to  be  done  with  the  time  and  place,  this 
is  equivalent  to  a  demand.^  So,  if  it  be  clear  from  the  acts 
of  the  defendant,  as  proved,  that  he  does  not  intend  to 
comply  with  the  demand,  it  will  be  considered  by  the  court 
as  tantamount  to  a  refusal.''  Notice  that  a  transfer  of 
shares  of  stock  will  not  be  made,  removes  all  obligation  on 


'  CuUem  V.  Latimer,  4  Texas,  329.  ^  State  v.  Chester,    5    Halst.   N.   J. 

See  People  v.  Cady,  99  N.  Y.  620.  292. 

'  Arberry  v.  Beavers,  6  Texas,  457  ;  *  People  v.  Walker,  9  Mich.  328. 

Houston,  etc.,  R.R.  Co.  v.  Randolph,  *  State  v.  Bailey,  7  Iowa,  390. 

24  Id.  317.  'Maddox  v.   Graham,  2  Mete.  Ky. 

3  Heckart  v.  Roberts,  9  Md.  41.  56;  Com.  v.  Pittsburg,  34  Pa.  St.  496. 
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the  part  of  the  relator  to  appear  in  person  at  the  office  of 
the  corporation  to  demand  the  transfer/ 

The  petition  ought  to  be  verified  by  affidavit,  as  other- 
wise the  time  of  the  court  might  be  taken  up  with  frivolous 
applications,  or  merely  for  the  purpose  of  obtaining  the 
opinion  of  the  court  on  a  supposed  statement  of  facts.^ 

§  412.  Rule  to  show  cause. — -Unless  the  person  or  body 
against  whom  the  mandamus  is  prayed,  has  had  notice,  and 
been  represented  before  the  court,  the  usual  course  in  ap- 
plying for  the  writ,  is  to  obtain  a  rule  on  the  defendant 
to  show  cause  why  a  mandamus  should  not  issue,  and,  if 
the  cause  shown  be  deemed  insufficient,  then  a  mandamus 
in  the  alternative  issues,  to  which  a  return  is  to  be  made.^ 
This  gives  the  party  to  whom  the  writ  is  directed  an  op- 
portunity to  do  the  act,  or  to  show  good  reason,  at  the  re- 
turn of  the  writ,  why  he  ought  not  to  do  it.  He  does  this 
by  making  a  return  to  the  writ.  It  is  at  this  point  the 
pleadings  in  the  cause  begin.  The  return  may  'traverse  the 
facts  alleged  in  the  writ,  or,  admitting  them,  may  avoid 
performance  by  stating  sufficient  facts  in  excuse.  The  re- 
lator may  then  demur,  plead  to,  or  traverse  the  facts  set 
forth  in  the  return.*  In  some  cases,  a  mandamus  will  be 
granted  on  motion,  of  which  the  defendant  has  had  due 
notice,  without  a  rule  to  show  cause.  Thus,  where,  on  a 
motion  for  a  mandamus  to  justices  of  the  peace,  to  allow 
a  poor  rate,  it  appeared  that  the  rate  was  regularly  made, 
and  that  the  defendants  had  refused  to  allow  it,  the  rule 
was  made  absolute  in  the  first  instance,  the  court  observing 
that  it  was  not  proper  to  make  a  rule  to  show  cause  in  this 
case,  because,  while  the  rule  was  depending,  the  poor  might 


'  Townsend  v.  Mclver,  2  S.  C.  N.  S.  ex  parte,  7  Id.  526;  Com.  Bank  of  Al- 

25.  bany  v.  Canal  Commrs.,  10  Wend.  25  ; 

'^  Black  V.  Auditor,  26  Ark.  237.  Board  of  Police  v.  Grant,  9  Smedes  & 

3  Rex   V.  Bankes,   i    W.  Blk.   445 ;  Marsh,  77. 

People  V.  Everitt,  l  Caines,  8 ;   Bost-  *  Keasy  v.   Bricker,  60   Pa.    St.    9  ; 

wick,  ex  parte,  i  Cowen,  143 ;  Rogers,  Phoenix  Iron  Co.  v.  Com.,  113  Id.  563. 
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suffer,  no  overseer  being  obliged  to  disburse  money  until 
he  had  a  rate  for  collecting  it.^  And  the  same  thing  was 
done  on  a  motion  for  a  mandamus  for  proceeding  to  the 
election  of  a  mayor  of  a  borough,  it  appearing  that  there 
had  been  no  election  on  the  day  appointed  by  the  charter, 
nor  on  the  day  after,  and  that  the  office  of  mayor  was 
vacant.^  It  has  been  said  that  there  is  a  distinction  bei- 
tween  the  case  of  a  mandamus  to  swear  or  to  admit,  and 
a  mandamus  to  restore ;  that  in  the  first  case,  if  the  right 
of  the  party  appear  plain  the  court  will  probably  grant  the 
writ  on  the  first  motion,  but  that  in  the  latter,  it  will  first 
grant  a  rule  to  show  cause.*  The  rule  must  be  made  on 
the  same  persons  to  whom  the  mandamus  is  to  be  directed  ; 
though  if  improper  in  this  respect,  the  court  may  on 
motion  give  leave  to  amend  it,  in  which  case  there  must  be 
a  new  service.*  Upon  the  hearing  on  a  rule  to  show  cause, 
the  relator  has  the  affirmative.^ 

§  413.  Nature  and  requisites  of  the  writ. — No  precise  form 
is  required.^  An  alternative  mandamus  becomes  the  foun- 
dation of  all  of  the  subsequent  proceedings.  It  answers  the 
same  purpose  as  a  declaration  in  ordinary  actions.  It  ought 
to  show  on  its  face  a  clear  right  to  the  relief  demanded  by 
the  relator,  and  distinctly  set  forth  all  the  material  facts  on 
which  he  relies,  so  that  it  may  be  admitted  or  traversed. 
The  defendant  is  called  upon  to  do  the  particular  thing 
sought  to  be  enforced,  or  by  a  return  to  deny  the  facts  al- 
leged in  the  writ,  or  to  state  other  matters  sufficient  to  de- 
feat the  relator's  application.  He  need  not  answer  the 
petition  on  which  the  writ  is  ordered ;  but  a  writ  which 
simply  commanded  the  defendant  to  perform  an  act  speci- 
fied, or  furnish  an  excuse  for  not  doing  so,  would  be  de- 

'  Rex  V.  Justices  of  Berkshire,  Sayer,  « Rex  v.  Church  Wardens,  cited   2 

160.  Kyd  on  Corp.  344. 

'^  Rex V.  Aldermen  of  Heydon,  Sayer,  "People  v.  Throop,   12  Wend.  183, 

208,  209.  note. 

8  Buller,  Ni.  Pri.  129.  «  Rex  v.  Nottingham,  Sayer,  37. 
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fective.^  In  England,  the  mandamus  states  the  allegations 
upon  which  the  petition  is  granted,  as  well  as  what  the 
defendant  is  commanded  to  do.  In  North  Carolina,  the 
practice  is  only  to  set  out  in  the  writ  the  latter,  and  to  send 
with  the  writ  a  copy  of  the  petition,  so  as  to  inform  the 
party  to  what  he  is  to  make  return.^  In  New  York,  so  far 
as  regards  inferior  judicial  tribunals,  the  operation  of  the 
writ  has  been  confined  to  a  mandate  that  they  proceed ;  but 
as  to  corporations  and  ministerial  officers,  the  authority  of 
the  writ  is  recognized  to  be  not  only  to  compel  them  to 
act,  but  to  direct  the  mode  and  manner  of  their  action.^ 

Where  a  statute  provides  that  one  of  two  things  shall 
be  done,  without  specifying  which,  the  party  has  the  elec- 
tion to  do  which  he  pleases.  Therefore  in  such  case  a 
mandamus  which  directs  specifically  that  one  of  the  acts 
shall  be  done,  is  invalid,  unless  it  shows  on  the  face  of  it  a 
sufficient  reason  why  the  party  is  no  longer  to  have  the 
option,  but  is  compellable  by  law  to  do  the  act  therein 
commanded.*  If  the  writ  is  defective  either  in  form  or 
substance,  the  defendant  may  move  to  quash  it ;  and  any 
defect  in  the  substance  of  the  writ,  such  as  a  want  of  suffi- 
cient title  in  the  relator  to  the  relief  sought,  may  be  taken 
advantage  of  at  any  time  before  a  peremptory  mandamus 
is  awarded.  The  mandamus  must  show  not  only  what  the 
defendant  is  required  to  do,  but  why  he  ought  to  do  it, 
otherwise  judgment  will  be  given  for  the  defendant  on  de- 
murrer, even  though  the  return  itself  be  defective  in  sub- 
stance, the  rule  being  that  judgment  is  given  against  the 
party  who  has  committed  the  first  fault.^  When  the  writ 
avers  authority  conferred  by  statute  upon  a  city  to  sub- 
scribe to  the  capital  stock  of  a  corporation,  to  borrow 


•  Canal  Trustees  v.  People,  12  111.  248.  *  Reg.  v.  Southeastern  R.R.  Co.,  25 
"  McCoy  V,  Justices  of  Harnett  Co.,  Eng-.  L.  &  Eq.  13. 

4  Jones  N.  C.  180.  '  Com.  Bank    of  Albany  v.   Canal 

*  People  V.  Steele,  2  Barb.  397;  18  Commrs.,  loWend.  25;  People  v.  Ran- 
Wend.  79.  som,  2  Comst.  490. 
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money  to  pay  for  the  subscription,  and  to  provide  for  the 
payment  of  the  interest  and  principal  of  the  sum  so  bor- 
rowed by  assessing  and  collecting  a  tax,  it  is  not  necessary 
to  aver  or  set  out  a  law  giving  authority  to  provide  for  the 
payment  of  bonds  or  interest  accruing  on  them,  if  the  writ 
alleges  that  a  subscription  was  made,  and  that  the  bonds  in 
question  were  issued  to  pay  the  subscription  ;  a  power  to 
borrow  money,  including  the  power  to  give  bonds  or  other 
usual  securities  to  the  lender.  If  the  date  of  the  bonds  is 
stated,  that  they  bear  interest  which  is  in  arrear,  that  the 
relator  is  the  owner  of  some  of  the  bonds,  that  the  defend- 
ant has  made  no  provision  for  payment,  but  has  neglected 
and  refused  to  do  so,  and  these  averments  are  true,  the  right 
to  a  peremptory  mandamus  is  complete,  although  the  writ 
does  not  allege  when  the  principal  is  payable,  what  rate  of 
interest  the  bonds  bear,  or  the  time  or  place  at  which  the 
interest  is  payable.  If  the  writ  avers  that  the  bonds  were 
purchased  by  the  relator,  that  they  were  duly  transferred  to 
him,  and  that  he  holds  them  in  his  own  right,  it  is  not 
necessary  to  set  out  the  relator's  title  to  the  bonds,  how 
they  were  transferred,  or  the  consideration  paid  by  him. 
An  averment  of  the  ownership  of  the  bonds  necessarily  in- 
cludes the  ownership  of  the  right  to  the  interest  secured  by 
them.^ 

.A  trifling  informality  in  the  direction  of  the  writ  will 
not  vitiate  it  if  it  be  good  in  substance.^  It  must  be  ad- 
dressed directly  to  the  person  who  is  to  do  the  act,  and  not 
command  him  to  compel  another  to  do  it.^  When  th'e 
thing  required  is  to  be  done  by  a  corporate  body  it  must  be 
directed  to  it  by  its  name.  If  the  act  is  to  be  done  by  a 
part  only  of  the  corporation,  it  may  notwithstanding  be  di- 
rected to  the  whole,  and  also  to  the  part  which  is  to  do  the 
act* 

'  Com.  V.  Pittsburg,  34  Pa.  St.  496.  "  Rex  v.  Rippon,  2  Salk.  433 ;  Rex 

"  Pees  V.  Leeds,  Strange  640.  v.  Tregony,  8  Modern,   112;    Rex  v. 

^  Reg.  V.  Derby,  2  Salk.  436.  Abingdon,  i   Ld.  Raym.  560 ;  Rex  v. 
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When  the  obligation  sought  to  be  enforced  devolves 
upon  no  particular  set  of  individuals  as  officers,  and  no 
right  is  in  question  which  will  expire  with  the  terra  of 
office,  the  duty  is  perpetual  upon  the  incumbents  and  their 
successors,  and  the  writ  may  be  directed  to  and  enforced 
upon  them  generally.^  It  is  no  objection  to  the  writ  that 
it  is  directed  to  two  distinct  and  separate  bodies,  and  com- 
mands distinct  and  separate  acts,  when  some  of  the  acts  are 
to  be  done  by  one  which  do  not  pertain  to  the  other,  if 
they  are  a  part  of  the  principal  object  intended.*  But  a 
single  mandamus  cannot  be  directed  to  the  officers  of  several 
corporations  to  compel  them  to  perform  distinct  duties 
arising  from  distinct  liabifities.^ 

A  motion  to  quash  an  alternative  writ  is  properly  made 
before  the  return  to  it*  A  peremptory  mandamus,  if 
granted,  must  correspond  with  the  alternative  writ.''  But 
although  a  peremptory  mandamus  must  not  depart  from 
the  alternative  writ,  yet  it  will  not  be  superseded  on  account 
of  variance  in  unsubstantial  matters  of  detail,  or  in  the  ex- 
tent and  mode  of  the  work  commanded  for  the  accomplish- 
ment of  the  end.  When  an  alternative  writ  has  been  issued 
commanding  in  general  terms  a  thing  to  be  done,  if  the  re- 
turn states  that  the  order  has  been  obeyed,  and  the  court 
determines  that  it  has  not  been,  the  peremptory  mandamus 
should  point  out  in  what  the  failure  consists,  and  direct 
particularly  what  must  be  done  or  omitted.®  Until  the 
failure  or  refusal  of  an  officer  to  perform  his  official  duty, 

Smith,   2  M.  &  S.  598.     A  change  in  « state  v.  Chester,  5  Halst.  592.     It 

the  membership  of  aboard  does  not  so  is  not  fatal  to  a  mandamus  to  compel 

change  the  parties  as  to  abate  the  pro-  a  corporation  to  transfer  stock,  that  the 

ceedings.      The  constituent   parts    of  seller  and  buyer  of  the  stock  are  joined 

the  board  may  not  be  the  same,  but  in  the  writ.     Townsend  v.  Mclver,  2 

the  representative  body  remains  iden-  S.  C.  25. 

tical.    Maddox  V.  Graham,  2  Mete.  Ky.  ■*  Harwood  v.  Marshall,  10  Md.  451. 

56.  ^  People    V.    Supervisors    of  West- 

1  People   V.    Collins,    19   Wend.   56,  Chester,  12  Barb.  446. 

approved  13  Otto,  484.  *  People  v.  Dutchess,  etc.,  R.R.  Co., 

2  State  V.  Bailey,  7  Iowa,  390.  58  N.  Y.  152. 
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this  process  cannot  be  employed  against  him.  Therefore, 
when  an  alternative  writ  has  been  issued  on  the  petition  of 
the  relator  that  the  canvassers  of  election  may  be  required 
to  record  their  future  proceedings,  and  to  give  the  relator 
a  certificate  of  his  election  founded  on  their  future  deter- 
mination, a  peremptory  mandamus  in  that  form  will  be 
denied.^ 

In  England,  it  was  formerly  the  usual  practice,  if  the 
party  to  whom  the  writ  was  directed  did  not  make  a  return 
to  it  at  the  time  it  was  made  returnable,  to  issue  an  alias 
and  a  pluries,  and  after  that  a  peremptory  rule  ;  though  in 
urgent  cases  where  mischief  was  to  be  apprehended  from 
delay,  the  court  required  a  return  to  the  alias.  The  incon- 
venience arising  from  not  requiring  a  return  until  after  a 
pluries  had  been  issued  and  returned,  resulted  in  the  statute 
9  Anne,  ch.  20,  which  provided  that  a  return  should  be 
made  to  the  first  writ.^  The  mandamus  may  be  amended 
at  any  time  before  the  return  ;  but  not  after  the  return  has 
been  made  and  traversed.® 

§  414.  The  return. — As  already  stated,  when  the  petition 


'  State  V.  Gibbs,  13  Fla.  55.  of  any  of  the  courts  of  great  sessions 

"  2  Kyd   on   Corp.   350,   351.      The  in  Wales,  in  any  of  the  cases  aforesaid, 

statute   of  Anne,   after    reciting  that  such   person   or  persons  who   by  the 

"  persons  who  had  a  right  to  the  offices  laws  of  this  realm  are  required  to  make 

of  mayor,  portreeve,  baiUff,  and  other  a  return  to  such  writ  of  mandamus, 

offices  in  cities,  towns  corporate,  and  should  make  his  or  their  return  to  the 

boroughs,  or  to  be  burgesses  or  free-  first  writ.''     After  this  statute  the  court 

men   there,  had    been  either  illegally  began  to  adopt  the  rule  here  laid  down 

turned  out,  or  had  been  refused  admis-  in  all  cases.     See  Da  Costa  v.  Russian 

sion,  and  had  in  many  cases  no  other  Co.,  i  Barnard,  24 ;  2  Strange,  783. 
remedy  to   procure   themselves  to  be        ^  Rex  v.  Clitheroe,  6  Modem,  1333; 

respectively   admitted   or  restored    to  Rex  v.  Stafford,   4  Term   Rep.  690; 

their  offices  or  franchises  than  by  writs  Rex  v.  York,   5  Id.  74.     When  there 

of  mandamus,  the  proceedings  on  which  is  a  material  defect  in  the  allegations  of 

were    very    dilatory    and    expensive,"  the  writ,  even  an  express  admission  in 

enacted   that,  "  after  the   first   day  of  the  return  of  a  fact  necessary  to  make 

Trinity  term,  in  the  year  1711,  where  the  writ  valid,  does  not  supply  the  de- 

any  writ   of  mandamus   should   issue  feet.   Reg  v.  Southeastern  R.R.  Co.,  25 

out  of  the  Queen's  Bench,  the  courts  Eng.  L.  &  Eq.  13. 
of  sessions  of  counties  palatine,  or  out 
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shows  a  prima  facie  case,  the  court  awards  an  alternative 
mandamus  commanding  the  defendant  to  do  the  thing  re- 
quired, or  to  show  cause  why  it  should  not  be  done.  To 
this  writ  the  defendant  must  either  comply  with  the  prayer 
of  the  petition,  demur,  or  make  return.  If  the  demurrer 
is  sustained,  that  disposes  of  the  application,  and  a  per- 
emptory mandamus  is  denied.  But  if  the  demurrer  is  over- 
ruled, the  defendant  must  make  return  denying  the  allega- 
tions of  the  writ,  or  setting  up  new  matter  constituting  a 
defense  to  the  relator's  claim.  Where  a  demurrer  to  the 
petition  having  been  overruled,  the  defendant  asked  leave 
to  file  an  answer,  which  was  refused  by  the  court,  and,  upon 
motion  of  the  relator,  a  peremptory  mandamus  was  issued, 
it  was  held  error.  ^ 

As  a  mandamus  to  the  justices  of  a  county  must  be  is- 
sued against  them  as  a  body,  and  not  as  separate  individu- 
als, they  must  make  a  return  as  a  body.  An  answer  by  in- 
dividual members  would  not  constitute  a  return  upon  which 
the  court  issuing  the  writ  could  rightfully  take  action.** 
The  return  should  be  so  drawn  as  to  make  it  clearly  appear 
to  the  court  that  the  mandamus  ought  not  to  be  granted. 
A  mandamus  is  not  to  be  answered  by  a  frivolous,  uncer- 
tain, or  evasive  return.  It  must  have  convenient  certainty 
of  time,  place,  and  persons.  It  is  not  sufficient  to  set  out 
conclusions  only,  but  the  facts  themselves  must  be  stated, 
so  that  the  .court  may  be  able  to  judge  of  the  matter.  If 
the  return  is  defective  in  this  respect,  a  peremptory  man- 
damus will  be  granted.^  An  averment  of  want  of  good 
faith  will  be  bad  on  demurrer  ;  the  facts  to  show  the  absence 
of  good  faith  should  be  set  out.*     The  same  was  held  of 


1  Swan  V.  Gray,  44  Miss.  393.  Gorgas  v.  Blackburn,   14  Ohio,  252  ; 

'  McCoy  V.  Justices  of  Harnett  Co.,  Com.  v.  Pittsburg,  34  Pa.  St.   496 ; 

4  Jones  N.  C.  180.  People  v.  Kilduff,  15  III.  492. 

« Green  v.  African  Meth.  Epis.  Soc,        *Com.  v.  Commrs.  of  Allegheny  Co., 

I  Serg.  &  Rawle,  254 ;  Board  of  Police  37  Pa.  St.  277. 
V.    Grant,   9    Smedes  &  Marsh,   "JT, 
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an  answer  that  the  election  returns  from  two  townships 
were  rejected,  "  because  they  were  not  made  in  accord- 
ance with  the  law  ";  for  the  reason  that,  as  it  was  necessary 
for  the  court  to  pass  upon  the  question  of  the  respondent's 
right  to  reject  the  returns,  it  was  requisite  that  it  should 
have  before  it  for  that  purpose  the  causes  of  rejection  and 
the  specific  nature  of  the  alleged  defects.^ 

According  to  the  strict  rules  of  the  common  law,  the 
some  certainty  is  required  in  the  return  as  in  an  indict- 
ment.** A  county  clerk  made  return  to  an  alternative  man- 
damus to  compel  him  to  extend  the  taxes  on  the  collector's 
books  according  to  an  increased  valuation  pursuant  to  the 
statute  that  the  act  was  unconstitutional.  But  he  did  not 
disclose  the  fact  that  the  tax  books  had  been  already  de- 
livered by  him  to  the  township  collectors.  The  court  hav- 
ing decided  that  the  statute  was  constitutional,  and  issued  a 
peremptory  mandamus,  the  defendant  was  brought  into 
court  on  an  attachment  for  contempt  in  not  obeying  the 
writ.  It  was  held  no  defense  that  the  defendant  had  deliv- 
ered the  books  to  the  tax  collectors,  and  that  he  could  not 
repossess  himself  of  them  for  the  purpose  of  extending 
the  additional  tax.  This  fact  existed  when  the  alternative 
writ  was  issued,  and  should  have  been  embodied  in  the  re- 
turn to  that  writ,  so  that  the  court  might  have  disposed  of 
the  case  on  a  full  knowledge  of  all  of  the  facts.^     An  ille- 


'  State  V.  Bailey,  7  Iowa,  390.  This  being  determined,  must  be  ad- 
'  Cullem  V.  Latimer,  4  Texas,  329.  hered  to.  But  such  nicety  is  not  re- 
It  was  said,  however,  by  Lord  Mans-  quired  in  accusations  against  a  corpo- 
FIELD  in  Rex  v.  Lyme  Regis,  i  Dougl.  rator  in  a  corporate  court.  There 
181,  that  "There  is  a  great  difference  substantial  certainty  is  all  that  is  nec- 
between  a  charge  as  a  ground  of  dis-  essary." 

franchisement  and  an  indictment.     In  '  People  v.  Salomon,  54  111.  39.     An 

criminal  prosecutions  technical  forms  objection  to  the  return  in  this  case  was, 

are  established  and  ought  to  be  fol-  that  an  official  cannot  excuse  his  diso- 

lowed.     If  in  an  indictment  you  say  bedience  to  a  command  of  the  court  by 

that  A.  forged  ««(/ caused  to  be  forged,  setting  up  his  own  previous  disobedi- 

the  proof  of  either  fact  will  support  the  ence  to  a  command  of  the  legislature  by 

indictment ;  but  to  say  that  he  forged  which  he  has  put  it  out  of  his  power  to 

or  caused  to  be  forged,  would  be  bad.  obey  the  command  of  the  court. 
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gal  expulsion  from  membership  in  a  corporation  being  in 
the  nature  of  a  penal  offence,  the  return  to  a  writ  of  man- 
damus to  reinstate  the  relator  in  the  rights  and  privileges 
of  membership  is  governed  by  stringent  rules.  It  must  set 
forth  distinctly  all  the  essential  facts,  both  as  to  the  cause 
of  the  disfranchisement,  specifying  the  particular  instances 
of  violation  of  duty  as  charged,  and  the  form  and  nature  of 
the  proceedings,  or  it  will  be  bad  on  demurrer.^  Where 
the  by-law  under  which  the  relator  was  expelled  was  ex- 
press that  the  expulsion  must  be  founded  "  on  sufficient 
evidence,"  and  the  return  merely  stated  that  the  relator  was 
found  guilty,  a  demurrer  to  the  return  was  sustained  and  a 
mandamus  granted.^  It  is  sufficient  in  a  return  to  aver  gen- 
erally that  the  relator  duly  resigned  his  office,  such  an  aver- 
ment implying  all  that  is  essential  to  a  resignation.  When 
a  party  delays  more  than  two  years  any  proceedings  for  a 
restoration  to  office,  and  apparently  acquiesces  in  an  illegal 
amotion,  without  offering  meanwhile  to  perform  the  duties 
of  the  office,  the  inferences  are  strongly  against  there  being 
any  such  merits  in  the  case  as  will  warrant  a  mandamus  to 
restore  him.^ 

The  defendant  is  not  bound  to  take  an}^  notice  of  sup- 
posed facts.  The  court  will  not,  for  the  purpose  of  inval- 
idating a  return,  presume  possible,  nor  indeed'  probable 
facts.  A  return  is  sufficient  when  it  contains  a  full  and 
certain  answer  to  all  of  the  allegations  expressly  made,  and 
discloses  a  fair  legal  reason  why  there  should  not  be  a  man- 
damus.* It  is  not  essential  to  support  a  return  that  every 
part  of  it  should  be  good.  It  is  sufficient  if  enough  is 
made  to  appear  to  constitute  a  full  justification,  or  a  good 
legal  reason  why  the  mandamus  ought  not  to  be  enforced.^ 


*  Com.  V.  Guardians  of  the  Poor,  6        "  People  v.  Board  of  Metrop.  Police, 

Serg.  &  Rawle,  469;  Com.  v.  German  26  N.  Y.  316. 

Soc,  IS  Pa.  St.  251  ;  Com.  v.  Philan-        *  Springfield  v.  Commrs.  of  Hamp- 

thropic  Soc,  5  Binney,  486.  den,  10  Pick.  59. 

2  Society,  etc.,  v.  Com.,  52  Pa.  St.  125.        ^  Legg  v.  Mayor,  etc.,  42  Md.  203. 
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The  return  is  a  waiver  of  all  objections  to  the  petition  and 
writ.^  Accordingly,  where  the  service  of  an  alternative 
mandamus  was  objected  to  as  irregular  and  insufficient  on 
the  ground  that  it  was  made  on  the  individual  members  of 
the  county  court  when  the  court  was  not  in  session,  it  was 
held  that  the  irregularity  was  waived  by  appearing  and  sub- 
mitting to  make  a  return  to  the  writ.^  But  if  the  return 
is  quashed,  or  if  no  return  is  made,  the  allegations  of  the 
petition  are  not  to  be  taken  pro  confesso,  nor  is  the  judge 
authorized  to  enter  judgment  as  by  default  for  want  of  an 
answer,  or  by  nil  dicit.  The  case  must  be  heard  and  the 
mind  of  the  court  be  satisfied,  both  as  to  the  law  and  the^ 
facts,  before  a  peremptory  writ  can  be  ordered.^ 

§  415.  Traverse  of  return. — At  common  law,  a  return  to  a 
mandamus  in  the  alternative  is  to  be  taken  as  true,  and  the 
aggrieved  party  is  left  to  his  action  for  a  false  return.*  It  was 
held  in  Maryland  that  if  a  return  to  an  alternative  mandamus 
stated  with  precision  and  certainty  facts  which  were  suffi- 
cient in  law  to  justify  the  court  in  refusing  the  writ,  the  facts 
alleged  were  not  traversable,  but  that  whether  they  were 
true  or  false  the  return  was  conclusive,  and  the  writ  must 
be  denied.^     In  England,  before  the  statute  of  9  Anne,  ch. 


>  McCoy  V.  Justices  of  Harnett  Co.,  '^  Harwood  v.  Marshall,  lo  Md.  451. 

4  Jones  N.  C.  180.  "Where  the  return  is  made  by  several, 

"  McBane  v.  People,  50  111.  503.  the  action  being  founded  on  a  tort,  it 

'  Legg  V.  Mayor,  etc.,  supra.    When  may  be  either  joint  or  several.     And 

the  return  to  an  alternative  mandamus  though  the  return  be  made  in  the  name 

is  not  frivolous,  contemptuous,  or  mani-  of  the  corporation,  yet  an  action  will 

festlybad  on  its  face,  but  contains  mat-  lie  against  the  particular  persons  who 

ter  inviting  judicial  consideration,  the  caused  the  return  to  be  made ;    and 

practice  is  not  to  dipose  of  the  case  in  though    the    writ  be   directed  to  the 

the  summary  manner  of  quashing  the  mayor  and  aldermen,  and  the  return  be 

return,  but  to  put  the  prosecutor  to  his  made  in  their  name,  yet  the  action  for  a 

demurrer.  Silverthorne  v.  Warren  R.R.  false  return  may  be  brought  against  the 

Co.,  33  N.  J.  173.  mayor  alone ;   but,  in  such  case,  if  it 

*  Com.  V.  Commrs.  of  Lancaster,  6  appear  on  evidence  that  the  defendant 

Binney,  S  ;  Com.  v.  Clark,  9  Serg.  &  voted  against  the  return,  but  was  over- 

Rawle,  59 ;  Board  of  Police  v.  Grant,  9  ruled  by  the  majority,  the  plaintiff  will 

Smedes  &  Marsh,  ^^.  be  nonsuited.    But  it  seems  that  the 


§  4^5  WRIT    OF    MANDAMUS.  S^2 

20,  if  the  party  to  whom  the  writ  was  directed  made  a  re- 
turn sufficient  in  law,  however  false  in  point  of  fact,  the 
court  could  not  award  a  peremptory  mandamus  until  the 
return  was  falsified  in  an  action  or  information.  It  was, 
however,  provided  by  that  statute  that  it  should  be  lawful 
for  the  person  or  persons  prosecuting  a  mandamus  to  plead 
to  or  traverse  all  or  any  of  the  material  facts  contained  in 
the  return  ;  to  which  the  person  or  persons  making  the  re- 
turn might  reply,  take  issue,  or  demur ;  and  that  such 
further  proceedings  should  be  had  therein  as  might  have 
been  done  if  the  person  or  persons  suing  the  writ  had 
brought  an  action  on  the  case  for  a  false  return.  Similar 
statutes  have  been  enacted  in  some  of  the  States.'  In  New 
York  it  is  optional  with  the  relator  to  demur  or  plead  to 
all  or  any  of  the  material  facts  contained  in  the  return.*  An 
alternative  mandamus  was  served  upon  the  defendants,  to 
which  they  made  their  return.  To  this  return  the  relators 
elected  to  plead  before  ,a  judge  without  a  jury,  and  a  per- 
emptory mandamus  was  granted,  from  which  an  appeal  was 
taken.  The  appellate  court  held  that  by  pleading  to  the 
return,  the  relators  admitted  that  the  return  was  a  sufficient 


plaintiff,  before  he  brings  this  action,  and,  while  it  is  depending,  operates  as 

must  procure  judgment,  to  be  entered  a  supersedeas  to  a  peremptory  manda- 

on  the  return,  and  declare  upon  that,  mus,  which  consequently  cannot  issue 

In,  an   action  for  a  false  return,  the  until  the  question  be  ultimately  deter- 

court  is  not  to  inquire  whether  a  man-  mined  in  favor  of  the  plaintiff  in  the 

damns  ought  to  have  been  granted  or  action."     3  Kyd  on  Corp.  363,  364. 

not.     It  is  enough  that  the  mandamus  '  People  v.  Commrs.  of  Hudson,  6 

was  actually  granted,  and  that  there-  Wend.  559;  People  v.  Beebe,  i  Barb, 

turn  was  false.     Where  several  have  379 ;  Maddox  v.  Graham,  2  Mete.  Ky. 

joined   in   suing  the  mandamus,  they  56;    School   Inspectors  v.   People,  20 

must  all  join  in  the  action  for  a  false  111.  525;   State  v.  Lusitanian  Soc.,  i; 

return,  because  the  damages  are  joint.  La.  Ann.  73.     See  Hardcastle  v.  Md., 

and  the  expenses  of  suing  the  manda-  etc.,  R.R.  Co.,  32  Md.  32. 

mus  are  joint.     If  in  such  action  or  in-  "  People  v.   Board   of  Metropolitan 

formation  the  return   be  falsified,  the  Police,  26  N.  Y.  316.     When  the  truth 

court  will  grant  a  peremptory  manda-  of  the  return  is  traversed,  the  granting 

mus.    A  writ  of  error  lies  on  the  judg-  of  a  peremptory  mandamus  is  depend- 

rtlent  in  an  action  for  a  false  return,  ent  upon  the  judgment. 
VOL.  II.-  53 
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answer ;  and,  as  no  material  fact  stated  in  the  return  was 
disproved  on  the  trial,  the  order  was  reversed,  and  judg- 
ment given  for  the  defendants.^ 

§  416.  Costs. — Costs  do  not  follow  judgment  as  a  matter 
of  course,  either  on  the  granting  or  refusing  to  grant  a  writ 
of  mandamus,  or  other  like  writ,  resting  in  the  discretion 
of  the  court.^  But  where  notice  of  a  motion  for  a  man- 
damus is  given  to  the  adverse  party  which  he  opposes 
rightfully,  and  the  law  is  clearly  against  the  relator,  costs 
follow  the  denial  of  the  motion.^  Upon  an  application  for 
a  mandamus  to  compel  delivery  of  the  books  and  papers 
belonging  to  the  oflfice  of  superintendent  of  a  corporation, 
and  to  admit  the  relator  to  the  enjoyment  of  all  of  the 
rights  incident  to  that  position,  it  was  at  first  decided  that 
a  peremptory  mandamus  must  issue.  But  it  subsequently 
appearing,  upon  a  supplemental  answer,  that  the  defendant 
after  the  filing  of  his  first  answer  was  legally  appointed  to 
the  situation  claimed  by  the  relator,  the  writ  was  refused, 
with  costs  to  the  relator  incurred  in  the  proceeding  up  to 
the  time  of  the  filing  of  the  supplemental  answer.* 


'People  V.   Finger,   24    Barb.   341.        *  Curtis  v.  McCullough,  3  Nevada, 

Under  the  Constitution  of  the  United  202.     There  is  no  case  for  an  appeal 

States  (art.  7  of  the  amendments)  pro-  or  writ  of  error  from  an  order  over- 

viding  that  in  suits   at  common  law  ruling  a  motion  for  a  mandamus.   Shre- 

when  the  value  in  controversy  exceeds  ver  v.  Livingston  Co.,  9  Mo.  195.     But 

twenty  dollars,  the  right  of  trial  by  jury  it  is  otherwise  as  to  an  order  that  a 

shall  be  preserved,  parties  are  entitled  mandamus  be  issued.     People  v.  Sey- 

to  such  a  trial  where  there  is  an  issue  mour,   6    Cowen,    579 ;    Harwood    v. 

as  to  damages.     Chamberlain  v.  War-  Marshall,  9  Md.  83.    In  South  Carolina 

burton,  i  Utah,  267.  an  appeal  may  be  taken  from  either  an 

'  Myers  v.  Pownal,  16  Vt.  426 ;  Peo-  alternative  or  a  peremptory  mandamus  ; 

pie  V.  Supervisors  of  Columbia,  5  Cowen,  but  the  appeal  in  neither  case  acts  as  a 

251 ;  People  v.  Densmore,  i  Barb.  577.  supersedeas.     Pinckney  v.  ijenegan,  2 

'  Root,  ex  parte,  4  Cowen,  548.  Strobh.  250. 
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§  417.  Exercise  of  the  right. — That  there  is  nothing  in  the 
nature  of  the  franchise  or  privilege  of  being  a  corporation 
which  renders  it  incapable  of  withdrawal  or  extinction,  is 
shown  by  the  definition  and  description  which  have  been 
given  of  it.  The  idea  that  a  corporation  may  be  dissolved 
has  been  familiar  to  the  English  law  from  the  earliest  times. 
The  order  of  Templars  was  created  by  Pope  Honorius  in 
the  year  11 20,  its  object  being  to  guide  Christian  pilgrims 
to  the  Holy  Land,  of  which  the  Saracens  and  Turks  had 
taken  possession.  The  members  of  the  order,  however, 
never  went  there,  but  dispersed  themselves  in  different 
parts  of  Christendom  ;  and  as  the  end  of  the  institution  had 
not  been  answered,  the  order  was  dissolved  by  Clement  the 
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Fifth,  in  131 1.  In  1324  the  Parliament  of  England  passed 
a  statute  reciting  the  dissolution  of  the  corporation,  and  the 
fact  that  the  king  (Edward  the  Second)  and  several  lords 
had  entered  on  all  of  its  lands.  The  judgment  of  Parlia- 
ment was,  that  the  order  was  well  dissolved,  and  that  the 
lords"  were  entitled  by  escheat.  By  this  statute  the  lands 
were  settled  on  the  hospitallers.^ 

Formerly  in  England  "  it  was  a  rather  common  occurrence 
for  proceedings  to  be  instituted  by  the  crown  against  cor- 
porations for  misusing  their  franchises,  or  against  individuals 
for  usurping  such  privileges.  State  reasons  were  generally 
the  motive  cause.  The  municipal  corporations  during  the 
middle  ages,  and  till  a  period  at  least  as  late  as  the  revolu- 
tion of  1688,  formed  one  of  the  chief  mainstays  of  English 
liberty.  The  sovereigns  encouraged  them  as  the  centres  of 
trade,  and  repressed  them  by  every  means  when  they  at- 
tempted to  make  subservient  to  political  objects  the  great 
power  which  the  union  and  periodical  meetings  of  their 
members  gave  them.  Other  incentives  there  were  too  which 
prompted  the  almost  continual  interference  of  the  crown 
with  the  corporations.  Every  addition  to  the  importance 
and  strength  of  them  was  assumed  to  be  an  encroachment 
upon  and  a  diminution  of  the  prerogative.  Moreover,  the 
fines  imposed  upon  corporate  bodies,  and  often  upon  the 
luckless  corporators  themselves,  were  a  lucrative  source  of 
revenue.  However,  with  the  increase  of  individual  freedom, 
and  protection  for  the  expression  of  individual  opinions,  the 
political  importance  of  these  bodies  has  greatly  diminished  ; 
consequently  seldom,  if  ever,  does  the  crown  now  attack 
them  for  an  encroachment  upon  its  own  privileges,  or  for 
any  other  reason  of  offence  to  itself.  When  the  crown  does 
intervene,  it  is  rather  the  State  than  the  sovereign  person- 
ally ;  the  cause  is  detriment,  actual  or  apprehended,  to  the 
public  interests.^^_^ 

'  See  2  Kyd  on  Corp.  446.  Am.  Ed.  788,  789.    Stephens  in  his 

"  Green's    Brice's    Ultra    Vires,   2d    commentaries  on  the  laws  of  England, 
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§  418.  Surrender  of  corporate  franchises  in  general. — Al- 
though the  power  of  a  corporation  to  surrender  any  of  its 
subordinate  franchises  when  not  expressly  prohibited  from 
doing  so,  is  said  never  to  have  been  questioned,  yet  its  right 
to  voluntarily  put  an  end  to  its  corporate  existence  was  at 
one  time  earnestly  denied,  especially  by  counsel  for  the  de- 
fense in  the  case  of  the  quo  warranto  against  the  city  of 
London  in  the  reign  of  Charles  the  Second  ;^  though  Kyd 
says  that  "  Few  cases  have  occurred  on  this  subject,  and  in 
those  that  have,  it  does  not  seem  to  have  been  doubted  but 
that  the  corporate  existence  might  be  surrendered  ;  the  ques- 
tion has  in  general  turned  on  the  terms  of  the  surrender, 
and  the  extent  of  their  signification."* 

In  this  country,  the  power  of  a  private  business  corpora- 
tion to  dissolve  itself  by  its  own  assent  has  been  recognized 
in  numerous  cases.     In  Treadwell  v.  Salisbury  Manf.  Co.^ 


says :  "  The  exertion  of  this  act  of  law 
for  the  purpose  of  the  State  in  the 
reigns  of  King  Charles  and  King  James 
the  Second,  particularly  in  revoking  the 
charter  of  the  city  of  London,  gave 
great  and  just  offence,  though  perhaps, 
in  strictness  of  law,  the  proceedings  in 
most  of  the  cases  that  occurred  were 
sufficiently  regular.  But  the  judgment 
against  the  charter  of  London  was  re- 
pealed by  act  of  Parliament  after  the 
revolution,  and  by  the  same  statute  it 
is  enacted  that  the  franchises  of  the 
city  of  London  shall  never  more  be 
forfeited  for  any  cause  whatever.''  See 
Board   of  Commrs.   v.   State,   9  Gill, 

379- 

'i  Ld.  Raym.  497;  3  Burr.  1323. 
See  Case  of  Dean  &  Chapter  of  Ander- 
son, 3  Co.  73 ;  Case  of  Tayward  & 
Fulcher,  Sir  W.  Jones  166. 

2  2  Kyd  on  Corp.  466.  Kyd  further 
says :  "  Whether  such  a  surrender  shall 
be  permitted  by  the  law  is  a  matter  of 
mere  political  consideration  ;  and  the 
negative  does  not  seem  to  have  been  es- 


tablished by  the  law  of  England.  If  it 
were,  it  would,  notwithstanding,  be  im- 
possible to  prevent  the  natural  effect  of 
such  a  surrender  actually  made.  It  would 
no  doubt  be  a  breach  of  trust  in  the 
acting  part  of  the  corporation  to  make 
such  a  surrender  without  the  author- 
ity of  the  major  part  of  all  the  individual 
members ;  but  unless  the  latter  had  by 
the  original  constitution  of  the  corpora- 
tion the  power  of  suppl3'ing  the  place 
of  the  former  by  an  election  from  among 
themselves,  I  do  not  see  how  the  effect 
of  a  complete  destruction  of  the  cor- 
porate existence  could  be  prevented." 
Ibid.  See  Rex  v.  Amery,  2  Term  Rep. 
531,  532;  Butler  V.  Palmer,  i  Salk. 
191  ;  Rex  V.  Gray,  8  Mod.  361 ;  Rex  v. 
Bridgewater,  11  Id.  291;  Newling  v. 
Francis,  3  Term  Rep.  196  ;  Rex  v.  Mil- 
ler, 6  Id.  277 ;  Ward  v.  Society  of  At- 
torneys, I  CoUyer,  370;  Bank  of  Swit- 
zerland V.  Bank  of  Turkey,  5  Law  Times 
N.  S.  549- 

'  7  Gray,  393.    See  Wilson  v.  Proprs. 
of  Cent.  Bridge,  9  R.  I.  590. 
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the  court  said  that  it  entertained  no  doubt  of  the  right 
of  a  corporation  established  solely  fpr  trading  and  manufac- 
turing purposes,  by  a  vote  of  a  majority  of  its  stockholders, 
to  wind  up  its  affairs  and  close  its  business  if  in  the  exer- 
cise of  a  sound  discretion  it  deemed  it  expedient  to  do  so ; 
that  at  common  law  the  right  of  corporations,  acting  by  a 
majority  of  their  stockholders,  to  sell  their  property  was  ab- 
solute, and  was  not  limited  as  to  objects,  circumstances,  or 
quantity ;  that  to  this  general  rule  there  were  many  excep- 
tions arising  from  the  nature  of  particular  corporations,  the 
purposes  for  which  they  were  created,  and  the  duties  and 
liabilities  imposed  on  them  by  their  charters  ;  that  corpora- 
tions established  for  objects  quasi  public,  such  as  railway, 
canal,  and  turnpike  corporations,  to  which  the  right  of  emi- 
nent domain  and  other  large  privileges  are  granted  in  order 
to  enable  them  to  accommodate  the  public,  might  fall  with- 
in the  exception  ;  as  also  charitable  and  religious  bodies,  in 
the  administration  of  whose  affairs  the  community,  or  some 
portion  of  it,  has  an  interest  to  see  that  their  corporate  duties 
are  properly  discharged ;  that  such  corporations  might  per- 
haps be  restrained  from  alienating  their  property,  and  com- 
pelled to  appropriate  it  to  specific  uses,  by  mandamus  or 
other  proper  process ;  but  that  it  was  not  so  with  corpora- 
tions of  a  private  character  establishedsolely  for  trading  and 
manufacturing  purposes  in  whose  business  or  its  management 
neither  the  public  nor  the  legislature  had  any  direct  interest. 
Suffering  an  act  to  be  done  or  omitted  which  destroys  the 
end  and  object  for  which  the  corporation  w^as  instituted, 
must  be  regarded  as  equivalent  to  doing  an  act  which  pro- 
duces the  same  consequences.^     In  an  early  case  in  New 


'  Matter  of  Brooklyn,  etc.,  R.R.  Co.,  v.   Twaddell,    18    Hun,    427  ;    Barren 

72  N.  Y.  245  ;  Merchants'  &  Planters'  Ditching   Co.   v.   Beck,  99   Ind.   247  ; 

Line  v.  Waganer,  71  Ala.  581  ;  Oak-  Briggs    v.   Cape   Cod,   etc.,   Co.,    137 

land  R.R.  Co.  v.  Oakland,  etc.,  R.R.  Mass.  71  ;  State  v.  Barron,  58  N.  H. 

Co.,  45  Cal.  365.     See  Building  Assoc.  370 ;   Kansas  City  Hotel  v.  Saur,  65 

V.  Martin,  13  N.  J.  Eq.  427  ;   People  Mo.  288.     Where  a  statute  provided 
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York  in  which  it  appeared  that  all  of  the  property  of  the 
corporation  had  been  sold  under  an  execution,  and  that  the 
corporation  had  ceased  from  acting  before  the  bringing  of 
the  suit,  the  court  said  :  "  The  bill  charges  substantially  that 
the  corporation  is  dissolved,  and  not  one  of  the  respondents 
asserts  that  it  does  exist,  or  that  there  is  the  remotest  idea 
of  resuscitating  it.  Here,  then,  is  a  corporation  possessed 
of  nothing,  abandoning  the  end  and  object  of  its  institution 
without  pretending  that  there  is  any  hope  or  expectation  of 
ever  resuming  its  functions  ;  and  it  may  be  added,  all  the 
corporators  either  admit  the  dissolution  of  the  corporation, 
or  deny  that  they  are  corporators  ;  thus  presenting  the  phe- 
nomenon of  a  corporation  without  corporators,  a  nominal 
inert  body  pretending  to  have  life  and  existence.  Such  an 
anomaly  cannot  be  recognized.  Though  the  act  of  incor- 
poration provides  for  an  existence  for  a  term  of  twenty  years, 
the  legislature  never  meant,  nor  does  the  act  authorize  the 
conclusion,  that  the  corporation  should  remain  and  continue 
during  all  that  period  nolens  volens.  In  point  of  good  sense 
this  corporation  was  dissolved,  within  the  meaning  and  in- 
tent of  the  act  as  regards  creditors,  when  it  ceased  to  own 
any  property  real  or  personal,  and  when  it  ceased  for  such 
a  space  of  time  from  doing  any  one  act  manifesting  an  in- 
tention to  resume  its  corporate  functions.  With  respect  to 
the  period  of  the  dissolution,  it  happened  on  the  day  when 
all  the  property  of  the  company  was  sold ;  for  since  that  time 
no  corporate  act  has  been  done."^     In  a  case  in  Pennsyl- 

that  if  any  corporation  should  neglect  exist  as  long  as  it  might  be  necessary, 

and  cease  to  carry  on  its  business  for  a  or  until  it  expired  by  lapse  of  time,  or 

period   of   six    months,   its    corporate  was  declared  dissolved  by  the  judgment 

powers  should  cease,  it  was  held  that,  of  a  competent  court.     Wallamet  Falls 

in  the  absence  of  specific  directions  to  Canal  &  Lock  Co.  v.  Kittridge,  5  Saw- 

the  contrary,  the  dissolution  took  effect  yer,  44. 

at  once,  only  so  far  as  to  deprive  the  '  Slee  v.  Bloom,  19  Johns.  456,  per 
corporation  of  the  power  of  engaging  in  Spencer,  C.  J.,  delivering  the  opinion 
new  business ;  but,  for  the  purpose  of  of  the  New  York  Court  of  Errors,  re- 
completing  unfinished  business  and  versing  the  decision  of  the  chan- 
winding  up  its  affairs,  it  continued  to  cellor. 
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vania  the  Supreme  Court  of  that  State  said  that  the  general 
right  of  a  private  corporation  to  surrender  its  franchises 
might  possibly  have  exceptions,  but  that  it  was  undoubtedly 
the  rule  ;  that  it  was  generally  described  as  an  inherent  right 
which  would  necessarily  defeat  any  attempt  by  legislation 
to  enforce  upon  a  corporation  qualities  of  perpetuity ;  that 
corporations,  like  individuals,  died  by  the  decay  or  loss  of 
their  vital  functions ;  that  a  surrender  of  a  franchise  was  the 
voluntary  death  of  the  corporation,  and  was  one  mode  by 
which  it  might  cease  to  exist ;  that  if  any  one  disputed 
the  right  of  a  corporation  to  surrender  its  franchise  of 
its  own  mere  motion,  it  was  not  likely  that  such  a  con- 
test about  the  question  could  be  long  maintained  where 
both  parties,  the  State  and  the  corporation,  the  grantor 
and  grantee,  consented  to  it,  absolutely  or  on  condition.^ 
A  company  organized  on  the  29th  of  March,  chose  officers 
and  recorded  its  proceedings.  On  the  4th  of  June  fol- 
lowing it  concluded  to  begin  anew,  and  it  again  or- 
ganized under  an  act  of  incorporation,  chose  a  new  set 
of  officers,  and  commenced  its  records  in  another  book. 
The  claims  of  the  plaintiffs  arose  out  of  transactions 
between  March  29th  and  June  4th.  It  did  not  appear  that 
either  of  them  were  at  the  meeting  of  June  4th,  but  each 
afterward  subscribed  for  shares.  The  court  instructed  the 
jury  that  if  the  plaintiffs  on  June  4th  did  understand- 
ingly,  knowing  the  effect  of  what  was  done,  and  voluntarily 
consenting  thereto,  intend  to  surrender  their  claims  upon 
the  company,  they  must  find  for  the  defendant ;  but  that  if 
they  came  to  the  conclusion  that  the  plaintiffs  did  not  in- 
tend to  surrender,  discharge,  or  affect  any  of  their  claims 
against  the  corporation  by  consenting  to  a  new  organiza- 
tion of  it,  they  should  find  their  verdict  for  them.     It  was 


'  Houston  V.  Jefferson  College,  63  Pa.  Clergy  Soc,  10  Rich.  Eq.  604;  Savage 

St.  428.   See  Washington,  etc.,  Turnp.  v.  Walshe,  26  Ala.   619;   Graham  v. 

R.  V.  State,  19  Md.  239;  Webster  v.  Railroad  Co.,  102  U.  S.  148. 
Turner,  12  Hun,  264;  Atty.  Genl.  v. 
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held  that  this  ifistruction  was  correct.^  In  an  action  brought 
by  the  creditors  of  a  railroad  company  against  the  sole  re- 
maining officer  of  the  company  competent  to  act  as  a  trus- 
tee under  the  statute  in  relation  to  dissolved  corporations, 
the  petition  showed  that  the  company  had  held  no  election 
for  the  choice  of  officers  for  the  nine  years  preceding;  that 
only  one  of  the  officers  elected  at  that  time  was  in  a  posi- 
tion to  act  as  a  trustee  under  the  statute  ;  that  the  road  had 
gone  to  decay  and  been  abandoned  ;  and  that  the  State  had 
foreclosed  its  lien,  sold  out  the  road,  rolling  stock,  and  other 
property  of  the  corporation,  also  its  corporate  rights  and 
franchises.  It  was  held  that  the  facts  alleged  sufficiently 
showed  a  dissolution  of  the  corporation  by  a  practical  sur- 
render and  abandonment  of  its  corporate  rights  and  fran- 
chises.^ Where  an  act  provides  for  the  institution  of  a  suit 
against  a  corporation  with  the  view  to  a  forfeiture  of  its 
charter,  and  declares  that  upon  a  rendition  of  judgment  in 
favor  of  the  State  the  other  provisions  of  the  act  shall  have 
full  force  and  effect,  the  corporation  can  dispense  with  the 
judicial  proceeding  by  a  surrender  of  its  charter.  It  is,  of 
course,  competent  for  the  State  to  resume  at  any  time  with 
the  assent  of  a  corporation  its  franchises,  and  provide  for 
the  winding  up  of  its  affairs.^ 

§  419.  How  a  corporation  may  surrender  its  franchises. — 
When  the  statute  prescribes  a  particular  method  for  dissolv- 
ing a  corporation,  that  method  must  be  pursued  ;  but  in  the 


'  Longley  v.  Longley  Stage  Co.,  23  from  limitation  and  allow  a  transfer  of 

Me.  39.  its  duties  to  other  hands.     Lauman  v. 

^  Moore  v.  Whitcomb,  48  Mo.  543.  Lebanon  Valley  R.R.  Co.,  30  Pa.  St.  42. 

A  railroad  company,  as  a  private  cor-  'Savage  v.   Walshe,    26    Ala.   619. 

poration,  may  abandon  its  charter  and  When  a  corporation'  stops  doing  busi- 

dissolve  itself;    except   so    far   as   its  ness,  leaving  debts  unpaid,  is  insolvent, 

creditors  may  have  a  right  to  object,  and  unable  to  prosecute  the  work  for 

and  so  far  as  its  public  duties  as  con-  which  it  was  organized,  the  court  may 

servators  of  a  highway  may  tend  to  dissolve  it.     St.  Louis,   etc.,   Coal   & 

limit  its  power  in  this  respect ;  and  the  Mining  Co.  v.  Sandoval  Coal  &  Mining 

legislature  may  at  pleasure  release  it  Co.,  116  111.  170. 
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absence  of  any  statutory  provision  defining  t^e  mode,  a  cor- 
poration may  sujrender  its  francliise  ;  acts  clearly  indicating 
such  an  intention  will  be  sufficient.  Wlien  in  the  case  of  a 
corporation  for  literary  purposes  there  are  no  stockholders  to 
be  consulted,  the  president  and  trustees  of  the  institution  may 
decide  whether  or  not  the  public  interest  would  be  sub- 
served by  dissolving  the  corporation  and  devoting  its  prop- 
erty, after  the  payment  of  its  debts,  to  the  support  of  a 
new  and  kindred  institution,  to  be  established  under  more 
auspicious  circumstances,  and  with  a  more  liberal  endow- 
ment. The  fact  that  a  portion  of  the  funds  were  the  re- 
sult of  voluntary  unconditional  donations,  does  not  impair 
the  power  of  the  trustees  to  surrender  the  franchise  and  dis- 
pose of  the  corporate  property  in  the  manner  proposed,  the 
donors  being  presumed  to  have  known  the  law,  and  to  have 
assented  in  advance  to  any  lawful  exercise  of  power  by  the 
president  and  trustees  in  respect  to  the  corporate  franchise 
and  property.^ 

When  the  corporate  existence  is  devolved  on  a  board  of 
officers,  they  not  only  wield  the  whole  corporate  authority, 
but  may  apply  for  and  agree  to  radical  changes  in  the  in- 
strument to  which  they  owe  their  corporate  being.  Where, 
however,  the  whole  body  of  corporators,  or  stockholders, 
or  other  persons  in  interest  compose  the  corporation,  the 
right  of  assenting  to  any  proposed  change  in  the  charter 
resides  in  them,  though  ordinarily  represented  by  a  board 
of  directors  charged  with  the  exercise  of  corporate  powers. 
The  latter  in  their  capacity  of  managers  have  no  authority 
either  to  call  for  or  assent  to  a  change  of  the  corporate 
constitution  but  by  the  agreement  of  the  corporators.  Yet 
a  long  acquiescence  by  the  members  in  acts  and  declara- 
tions of  the  trustees  recognizing  the  change,  might  consti- 
tute conclusive  evidence  of  assent  to  it.  The  mere  omis- 
sion of  the  stockholders  to  assemble  in  formal  meeting,  for 


'  People  V.  College  of  Califoi-nia,  38  Cal.  166. 
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a  short  period,  for  the  purpose  of  electing  other  trustees, 
would  afford  no  presumption  of  assent  sufficient  to  fasten 
upon  them  radical  changes  of  .the  charter.^  A  dissenting 
member  cannot  be  forced  into  a  new  corporation  and  his 
property  in  one  corporation  be  taken  from  him  and  the 
stock  of  another  imposed  upon  him  by  way  of  compensa- 
tion, by  the  act  of  either  the  legislature,  or  of  his  co-cor- 
porators, or  of  both  combined.  The  act  of  dissolution,  like 
the  act  of  association,  is  not  a  corporate  act,  but  an  act  of 
the  members  of  the  corporation.  They  may  commit  to 
their  officers  the  business  of  effecting  it  in  all  its  details, 
but,  in  doing  so,  the  officers  are  rather  trustees  of  the 
members  than  corporate  functionaries.  Hence  no  corpo- 
rate act  can  settle  the  terms  of  dissolutipn,  or  distribute  the 
effects  among  the  members,  nor  can  the  corporation  decide 
what  a  member  shall  take  for  his  interest.* 

When  a  corporation  has  no  particular  mode  pointed  out 
for  closing  its  concerns,  it  may  make  an  assignment  with 
the  assent  of  the  stockholders,  which,  if  valid,  will  be 
equivalent  to  a  surrender  of  the  charter.^  Where  a  corpo- 
ration not  being  in  debt,  with  the  consent  and  approval  of 
all  of  its  stockholders,  sold  its  entire  property  and  effects 
with  the  intent  and  for  the  purpose  of  discontinuing  its 
business,  by  a  resolution  declared  itself  dissolved,  and  did 
no  business  afterward,  it  was  held  that  these  acts,  which 
had  the  effect  to  destroy  the  end  and  object  for  which 
the  corporation  was  created,  were  equivalent  to  a  sur- 
render of  its  corporate  rights,  and  that  the  fact  that  the 
resolutions  authorizing  the  sale  and  declaring  the  cor- 
poration dissolved  were  adopted  by  the  stockholders  and 
not  by  the  directors,  did  not  impair  their  force  as  an  act 
of    surrender.^      The    secretary    of    a   loan    fund   associa- 


'  Com.  V.  CuIIen,  13  Pa.  St.  133.  'Bank  Commrs.  v.  Bank  of  Brest, 

^  Lauman   v.    Lebanon  Valley  R.R.     Harring.  Mich.  Ch.  106. 
Co.,  30  Pa.  St.  43.  *  Webster  v.  Turner,  12  Hun,  264. 
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tion  purchased  and  took  assignments  of  all  of  the  bonds, 
mortgages,  and  assets  of  the  corporation,  and  of  all  of 
the  unredeemed  shares  of  its  members.  In  this  condition 
of  things,  there  was  no  longer  a  quorum  of  members  for 
the  transaction  of  business,  and  no  meetingfs  could  be  held 
to  which  the  members  could  appeal  from  the  entries  of  the 
secretary,  which  were  declared  by  the  by-laws  to  be  prima 
facie  evidence,  nor  for  the  election  or  removal  of  officers, 
nor  for  any  other  corporate  object  or  purpose.  It  was  held 
that  this  amounted  to  a  complete  suspension,  at  least,  if 
not  to  a  final  dissolution,  of  the  corporation  by  the  unani- 
mous consent  of  all  of  the  members.^  A  merger  of  one 
corporation  into  another,  when  authorized  by  law,  is  a  dis- 
solution, destroying  the  actual  identity  of  both,  and  while 
the  legal  identity  of  the  one  which  retains  its  original  name 
is  preserved,  the  legal  identity  and  corporate  existence  of 
the  other  is  lost ;  as  where  a  life  estate  is  merged  in  a  fee 
simple,  one  being  destroyed  and  the  other  enlarged  by  the 
operation."  "  A  corporation  is  an  existence,  owing  all  its 
qualities,  powers,  and  capacities  to  the  law.  The  law  which 
calls  it  into  being  has  also  appointed  the  manner  in  which 
its  existence  shall  be  determined,  but  it  has  not  been  said 
that  it  may  commit  civil  suicide.  In  whatever  mode, — by 
surrender  or  forfeiture  of  the  charter,  by  winding  up,  etc., 
— a  corporation  be  ended,  it  is  found  that  the  law,  i.  e.  the 
State,  intervenes.  A  corporation  is  something  distinct 
from  its  members ;  all  these  may  leave  it,  yet  it  still  exists. 
How,  then,  is  it  possible  that  any  action  of  theirs,  unrec- 
ognized by  the  law,  can  destroy  that  which  depends  for  its 
origin  and  continuance  on  the  law  alone  ?  .  .  .  .  But, 
though  a  corporation  cannot  directly  put  an  end  to  its  ex- 
istence, and  merge  it,  by  any  process  of  amalgamation,  in 
that  of  another,  yet  it  may  accomplish  this  in  an  indirect 


'  Cook  V.  Kent,  105  Mass.  246.  '^  Lauman  v.   Lebanon  Valley  R.R. 

Co.,  30  Pa.  St.  42. 
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and  circuitous  manner.  It  may  do  so  by  transferring  its 
property,  funds,  rights,  and  liabilities  to  the  other  contracting 
corporation,  and  then  voluntarily  dissolving  itself,  usually 
by  winding  up.  Generally,  the  arrangement  is  supple- 
mented by  a  proviso,  whereby  the  transferee,  the  purchas- 
ing company,  indemnifies  the  selling  company  against  the 
liabilities  which  it  may  be  under  in  respect  of  claims,  exist- 
ing or  prospective.  This,  after  all,  is  not  an  amalgamation. 
It  is  not  a  union  of  one  corporation  with  another,  but  is 
simply  a  transfer  of  assets,  with  attendant  responsibilities. 
It  is,  however,  a  sufficient  amalgamation  for  all  practical 
purposes,  and  it  is  therefore  the  process  always  adopted."^ 
A  corporation  whose  term  of  existence  is  limited  in  the  act 
which  creates  it,  cannot  endure  beyond  the  prescribed  time, 
unless  prolonged  by  the  same  authority,  or  continued  for 
the  purpose  of  adjusting  and  closing  its  business.  The 
expiration  of  the  time  ends  the  life  given  to  the  artificial 
body,  as  death  terminates  the  life  of  a  natural  person.^  But 
when  the  continuance  of  a  corporation  beyond  a  fixed  time 
is  made  to  depend  upon  the  performance  of  a  given  condi- 
tion, the  non-performance  of  the  condition  is  a  mere  ground 
of  forfeiture.^ 

§  420.  Surrender  by  majority. — At  common  law,  when  a 
number  of  persons  associate  themselves  as  partners  in  busi- 
ness for  a  time  specified  in  the  agreement  between  them, 
or  become  members  of  a  corporation  for  definite  purposes 
and  objects  named  in  the  charter,  the  objects  and  business 
of  the  partnership  or  corporation  cannot  be  changed,  aban- 
doned, or  sold  out  within  the  time,  without  the  consent  of 


'  Green's  Brice's  Ultra  Vires,  2d  Am.  of  Miss.  v.  Wren,  3  Smed.  &  Marsh, 

Ed.  608.     See   Anglo- Australian  Co.  791 ;  Asheville  Division  No.  15  v.  As- 

V.  British  Provident  Ins.  Co.,  4  De  G.  ton,  92  N.  C.  578.     See  St.  Louis  Gas 

F.  &  J.  341 ;  Western  Life  Assoc,  ex  Light  Co.  v.  St.  Louis,  84  Mo.  202. 

parte,  L.  R.  11,  Eq.  164.  '  Lagrange  &  Memphis  R.R.  Co.  v. 

2  People  V.  Walker,  17  N.  Y.  502;  Rainey,  7  Coldw.  Tenn.  420. 
Sturges  V.  Vanderbilt,  73  Id.  384 ;  Bank 
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all  of  the  partners,  or  corporators.^  But  the  majority  of 
corporators,  under  a  charter  which  specifies  no  definite  time 
for  its  continuance,  may  abandon  the  undertaking,  and  dis- 
pose of  the  corporate  property.*'  The  Salisbury  Manufac- 
turing Company  having  been  duly  incorporated,  some- 
time afterward  another  corporation  was  chartered  of  the 
name  of  the  Salisbury  Mills,  for  the  purpose  of  manufac- 
turing the  same  kind  of  goods  as  that  of  the  first-named 
corporation.  It  was  composed  mainly,  if  not  entirely,  of 
persons  who  were  also  officers  and  stockholders  in  the  Sal- 
isbury Manufacturing  Company.  All  of  the  directors  of 
the  first  company  were  stockholders  in  the  second,  and  all 
but  one  of  them  directors  in  the  second  company.  At  a 
meeting  of  the  stockholders  of  the  first  company,  it  was 
voted  by  a  majority,  contrary  to  the  wishes  of  the  minority, 
and  against  the  protest  of  the  plaintiff,  that  the  directors 
should  have  authority  to  sell  all  or  any  part  of  the  prop- 
erty and  privileges  of  the  company,  and  that,  if  the  sale  was 
made  to  the  second  company,  the  stockholders  of  the  first 
company,  at  the  time  of  such  sale,  should  be  entitled  to  an 
interest  in  the  new  one  in  proportion  to  their  interest  in 
the  first  company.  The  Supreme  Court  of  Massachusetts 
said  :  "  Under  the  circumstances  found  in  the  case  before 
us,  we  see  no  reason  to  doubt  that  it  was  in  furtherance  of 


'  Zabriskie  v.  Hackensack,  etc.,  R.R.  the  dissolution  of  a  corporation  under 

Co.,  18  N.  J.  Eq.  (3  C.  E.  Green)  178;  this  statute,  on  the  petition  of  a  major- 

Von   Schmidt  v.  Huntington,   i    Cal.  ity  in  number  of  the  stockholders  hold- 

55.  ing  a  minority  of  the  stock,  that  one 

'  Black  V.  Delaware,  etc.,  Canal  Co.,  man,  owning  a  large  majority  of  the 

C.  E.  Green  (22  N.  J.  Eq.)   130.     In  stock,  has  so  managed  the  concerns  of 

Massachusetts,   the    statute    of    1852,  the  company  that  it  has  for  a  number 

chapter  55,  provided  that  if  the  major-  of  years  been  doing  a  losing  business  ; 

ity  in  number  or  interest  of  a  corpora-  that  he  has  refused  to  make  any  change 

tion  wished  to  close  the  corporate  con-  in   the  business,   or  to   purchase   the 

cems,  they  might  apply  to  the  Supreme  shares  of  the  petitioners ;   and  that  if 

Court,   setting    forth  the  grounds   of  the   affairs    of    the   corporation   were 

their  application,  and  the  court  could,  skilfully  managed,  it  might  be  made  a 

for  reasonable  cause,  decree  a  dissolu-  source  of  profit  to  all  of  the  stockhold- 

tion.    It  is  not  a  sufficient  reason  for  ers.    Pratt  v.  Jewett,  9  Gray,  34. 
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the  purposes  of  the  corporation,  to  pay  its  debts,  close  its 
affairs,  and  settle  with  the  stockholders  on  terms  most  ad- 
vantageous to  them.  Nor  can  we  see  anything  in  the 
proposed  sale  to  a  new  corporation,  and  the  receipt  of 
its  stock  in  payment,  which  makes  the  transaction  ille- 
gal. It  is  not  a  sale  by  a  trustee  to  himself,  for  his  own 
benefit ;  but  it  is  a  sale  to  another  corporation  for  the 
benefit  and  with  the  consent  of  the  cestuis  que  trust,  the 
old  stockholders.  Being  done  fairly,  and  not  coUusively, 
the  transaction  is  not  open  to  valid  objection  by  a  mi- 
nority of  the  stockholders."^  A  majority  of  the  direct- 
ors, and  the  owners  of  more  than  three-fourths  of  the 
stock  of  an  insurance  company,  applied  to  the  New  York 
court  of  chancery,  under  the  provisions  of  the  act  of 
New  York  of  April  5,  181 7,  for  a  dissolution  of  the  corpo- 
ration, on  the  ground  that  it  was  for  the  interest  of  the 
stockholders.  The  owners  of  about  one-ninth  of  the  stock 
remonstrated  against  the  resolution  of  the  company,  and 
some  of  them  testified  to  their  belief  that  the  business  of 
the  company  might  be  made  profitable.  The  residue  of 
the  stockholders  neither  applied  for  the  dissolution  nor 
made  any  objection  to  it.  It  was  held  that  the  court,  in 
deciding  upon  the  propriety  of  a  dissolution  in  the  cases 
provided  for  in  the  act,  should  exercise  its  discretionary 
power  and  decree  a  dissolution  under  the  same  circum- 
stances as  would  induce  the  legislature  to  repeal  the  charter 
on  the  application  of  the  directors ;  that  the  court  was  not 
bound  to  decree  a  dissolution  merely  because  a  majority  of 
the  directors  and  stockholders  requested  it ;  but  that  when 
the  owners  of  a  very  large  proportion  of  the  stock  found 
it  for  their  interest  to  vest  their  capital  in  something  more 
productive,  it  was  strong  evidence  that  the  interests  of  the 
stockholders  generally  would  be  promoted  by  allowing 
them  to  withdraw  their  capital  and  discontinue  the  business 


'  Treadwell  v.  Salisbury  Manf.  Co.,  7  Gray,  393. 
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of  insurance;  and  that  the  fact  that  insurance  stock  where 
the  capital  was  perfectly  sound  was  below  par  in  the 
market,  was  of  itself  strong  proof  that  the  capital  of  such 
companies  might  be  employed  more  profitably,  or  at  least 
more  safely,  in  some  other  business.*  It  has  been  held  that 
where  the  purposes  of  incorporation  cannot  be  accompHshed, 
and  the  capital  has  been  exhausted  in  endeavors  to  go  on 
leaving  no  further  means,  one  stockholder  cannot  by  his 
dissent  prevent  a  .surrender  of  the  franchise  to  the  State 
against  the  prayer  of  all  of  the  other  members  of  the  cor- 
poration.^ 


'  Matter  of  Niagara  Ins.  Co.,  i  Paige 
Ch.  258.  The  act  above  referred  to 
provided  that  whenever  the  directors  of 
any  incorporated  insurance  company 
in  the  city  of  New  Yorkj  or  a  majority 
of  such  directors,  should  deem  it 
necessary  or  beneficial  to  the  interests 
of  the  stockholders  to  dissolve  the  cor- 
poration, such  dissolution  might  be  de- 
creed by  the  chancellor  of  the  State 
upon  a  petition  and  notice  to  show 
cause  for  that  purpose.  The  provis- 
ions of  this  act  remained  in  force  until 
1880,  when  they  were  repealed.  See 
New  York  Rev.  Sts.,  4th  Ed.,  vol.  2,  p. 
709;  Id.,  7th  Ed.,  vol.  3,  p.  2399;  New 
York  Session  Laws  of  1880,  ch.  245. 
Under  a  statute  of  Pennsylvania  the 
court  of  common  pleas  of  the  proper 
county  may  g^ant  the  petition  of  a  cor- 
poration, with  the  consent  of  a  majority 
of  the  meeting  of  the  corporators  duly 
convened,  praying  for  permission  to 
surrender  any  power  contained  in  the 
charter,  or  for  the  dissolution  of  the 
corporation,  provided  that  no  property 
devoted  to  religious,  literary,  or  char- 
itable uses  shall  be  diverted  from  the 
objects  for  which  it  was  given  or  grant- 
ed. Com.  V.  Slifer,  53  Pa.  St.  71.  The 
charter  of  an  insurance  company  pro- 
vided that,  upon  a  vote  of  stockhold- 
ers owning   two-thirds  of  the  whole 


amount  of  stock  subscribed  that  the 
company  should  discontinue  its  busi- 
ness, it  should  be  the  duty  of  the  di- 
rectors to  cease  from  assuming  any  new 
risk  and  to  wind  up  the  affairs  of  the 
company  as  speedily  as  possible,  and  that 
upon  this  being  accomplished,  the  cor- 
poration should  cease  and  be  dissolved. 
It  was  held  that  after  such  a  vote,  there 
was  no  power  to  reconsider  it,  but  that 
it  was  final  and  irrevocable  except  by 
the  legislature,  and  that  business  trans- 
acted after  that  by  the  company,  ex- 
cept for  the  purpose  of  winding  up  its 
affairs,  was  unlawful.  Green  v.  Sey- 
mour, 3  Sandf  Ch.  285.  See  U.  S. 
Rev.  Sts.,  sec.  5220. 

^  Wilson  v.  Cent.  Bridge  Co.,  9  R.  I. 
590;  Matter  of  Pyrolusite  Manganese 
Co.,  29  Hun,  429.  In  the  Matter  of  the 
Suburban  Hotel  Co.,  L.  R.  2,  Ch.  737, 
Lord  Cairns  said :  "  If  there  be  in- 
solvency, or  anything  which  is  equiva- 
lent to  a  test  of  insolvency,  if  there  be 
the  circumstances  that  the  company 
has  not  for  a  certain  time  commenced 
business,  or  has  suspended  business, 
that  is  a  test  given  to  the  court  by 
which  to  prove  that  the  business  can- 
not be  carried  on,  and  in  those  cases 
the  company  may  be  wound  up.  It  is 
not  necessary  now  to  decide  it ;  but  if 
it  were  shown  to  the  court  that  the 
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The  statute  of  Massachusetts  which  authorizes  a  majority 
in  number  or  interest  of  the  members  of  a  corporation  to 
apply  for  its  dissolution,  was  intended  to  apply  only  to  cor- 
porations established  for  purposes  of  private  gain  or  bene- 
fit, or  for  some  specific  object  or  purpose  in  which  the  cor- 
porate property  is  vested  in  definite  shares  or  proportions 
exclusively  in  the  stockholders  or  members,  who- by  the 
duly  ascertained  will  of  the  majority  have  the  right  not  only 
to  control  and  manage  it,  but  to  dispose  of  it  absolutely  for 
the  use  of  themselves  and  their  associates.  The  corporation 
of  "The  Proprietors  of  the  New  South  Meeting  House  in 
Boston,"  was  founded  in  part  by  contributions  of  those  who 
intended  to  become  beneficial  owners  of  the  property  as 
pew-holders  or  members,  they  having  no  expectation  of 
personal  benefit  or  advantage,  but  giving  money  for  the 
special  purpose  of  aiding  in  the  erection  of  a  house  of  wor- 
ship for  the  use  of  a  religious  society  under  a  grant  of  land 
from  the  town  on  the  express  trust  that  it  was  to  be  appro- 
priated to  such  purpose.  Property  so  given  cannot  be 
justifiably  taken  and  appropriated  either  by  a  majority  of 
the  trustees,  or  of  the  cestuis  que  trust,  to  a  purpose  wholly 
foreign  from  that  for  which  it  was  originally  intended  to  be 
used.^     A  majority  cannot  assign  or  exchange  the  interest 


whole  substratum  of  the  partnership,  able,  as  I  believe  it  has  hitherto  been  ; 
the  whole  of  the  business  which  the  anditmay,  therefore,  hereafter  reappear 
company  was  incorporated  to  carry  on,  in  this  court  under  different  circum- 
has  become  impossible,  I  apprehend  stances,  but  it  is  not  for  this  court  now 
that  the  court  might,  either  under  the  to  pronounce,  and,  above  all,  not  for 
act  of  Parliament,  or  on  general  prin-  this  court  to  pronounce  on  opinion  evi- 
ciples,  order  the  company  to  be  wound  dence,  that  this  is  likely  to  be  an  un- 
up.  But  what  I  am  prepared  to  hold  profitable  speculation,  and  that  there- 
is  this,  that  this  court,  and  the  winding  fore  at  the  wish  of  a  minority  of  share- 
up  process  of  the  court,  cannot  be  holders,  against  the  will  of  a  large  ma- 
use.d,  and  ought  not  to  be  used,  as  the  jority,  the  company  should  be  wound 
means  of  evoking  a  judicial  decision  as  up."  See  Folger  v.  Columbian  Ins. 
to  the  probable  success  or  non-success  Co.,  99  Mass.  267. 
of  a  company  as  a  commercial  specula-  '  In  re  New  South  Meeting  House, 
tion.  This  company  may  become  sue-  13  Allen,  497  ;  Treadwell  V.Salisbury 
cessful,  or  may  continue  to  be  unprofit-  Manf.  Co.,  7  Gray,  393. 
VOL.  II. — 54 
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of  a  Stockholder  in  the  corporate  assets  without  his  con- 
sent ;  ^  nor  prejudice  the  vested  rights  of  their  co-corpora- 
tors by  any  act  foreign  to  the  objects  of  the  corporation. 
As  a  general  rule,  the  question  as  to  the  forfeiture  or  disso- 
lution of  charters  is  one  which  concerns  the  public,  and 
the  corporation  is  presumed  to  exist  for  all  purposes  of 
justice  until  the  forfeiture  is  declared  by  the  judgment  of  a 
court  in  some  proceeding  in  which  the  State  is  a  party.^ 
Where  an  act  of  the  legislature  in  terms  authorized  a  cor- 
poration to  assign  to  another  corporation  all  the  rights, 
powers,  privileges,  franchises,  immunities,  and  exemptions, 
held  by  it  under  its  charter  or  under  any  other  law  of  the 
State,  as  well  as  the  stock  subscribed,  upon  such  terms  and 
conditions  as  should  be  agreed  upon  by  the  board  of  di- 
rectors, provided  that  the  act  should  be  accepted  by  the 
stockholders  representing  a  majority  of  stock  subscribed,  it 
was  held  that  it  amounted  simply  to  a  legislative  permission 
to  accept  the  proposed  amendment  if  the  corporation 
should  choose  to  do  so,  but  not  to  invest  a  majority  with 
power  to  accept  the  amendment  so  as  to  bind  the  stock- 
holders who  did  not  assent  to  it.*  The  plaintiff  was  a 
stockholder  and  trustee  in  a  corporation  organized  for  the 
purpose  of  manufacturing  hard  rubber  goods  under  the 
patents  of  the  Goodyears.  A  majority  of  the  trustees 
sold  to  a  firm  all  of  the  personal  property,  including  tools, 
dies,  etc.,  and  all  of  the  patent  rights  and  privileges  under 
the  letters  patent  belonging  to  the  corporation.  The  sale 
was  made  without  the  consent  and  contrary  to  the  wishes 
of  the  plaintiff,  and  against  his  protest  and  remonstrance. 
The  stockholders  were  thus  by  the  acts  of  their  agents  de- 
prived of  valuable  rights,  and  of  all  connection  with  the 
manufacturing    of    rubber.      The  court  said :     "  Trustees 

'  McCurdy    v.    Myers,    44  Pa.    St.    &  Ohio  R.R.  Co.  v.  State,  29  Ala. 

535-  573- 

'^  Curien  v.  Santini,  16  La.  Ann.  27  ;        *  New    Orleans,   etc.,   R.R.    Co.  v. 
Polar  Star  Lodge  v.  same,  53;  Mobile    Harris,  27  Miss.  517. 
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cannot  by  their  vote  and  their  act  change  the  business  of  a 
corporation  organized  for  the  making  of  goods,  into  a 
manufactory  of  articles  entirely  different,  although  the 
business  of  the  company  may  be  named  in  the  charter  in 
terms  sufficiently  general  to  include  the  substituted  busi- 
ness. The  immediate  and  necessary  act  of  these  trustees 
was,  to  terminate  the  business,  and  thus  practically  and 
effectually  destroy  the  corporation.     This  they  could  not 

do When  the  acts  of  a  majority  in  a  corporation 

are  inconsistent  with  the  object  and  purpose  for  which  the 
body  corporate  was  organized,  they  are  void."  ^  The  sale  of 
a  railroad,  and  the  appropriation  of  capital  invested  in  it  to 
other  uses,  affects  the  right  of  every  stockholder.  The 
directors  are  trustees  to  employ  the  joint  capital  solely  in 
the  management  of  the  road,  to  the  end  that  the  stock- 
holders may  reap  from  the  investment  contemplated  prof- 
its. What  the  majority  may  determine,  within  the  scope 
of  the  fundamental  arrangement,  they  each  agree  to  abide 
by  ;  but  there  their  mutual  contract  terminates,  and  no 
majority,  however  large,  has  a  right  to  divert  any  portion 
of  the  joint  capital  to  a  purpose  not  consistent  with  and 
growing  out  of  the  original  intention.  To  sell  the  road, 
to  abandon  the  contemplated  investment,  and  embark  in 
another  scheme,  whether  entirely  different  or  only  more 
extensive,  would  violate  the  rights  of  the  individual  share- 
holders, who  are  entitled  to  have  their  money  devoted  to 
the  original  use,  and  not  employed  in  any  other,  nor  re- 
turned to  them  before  they  desire  it.  A  fundamental  al- 
teration of  a  charter,  or  material  deviation  from  or  exten- 
sion of  a  railroad,  interferes  with  the  corporate  franchise, 
and  no  majority  can  compel  any  individual  stockholders  to 
submit.     If  this  were  not  so,  a  man,  or  a  number  of  men 


'  Abbot  V.  Am.  Hard  Rubber  Co.,  33    Ins.  Co.,  6  Daly,  455  ;  Denike  v.  New 
Barb.  578.     See  Hardon  v.  Newton,  14    York,  etc..  Lime  Co.,  80  N.  Y.  599. 
Blatchf.  376 ;  Masters  v.  Eclectic  Life 
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of  large  means,  possessing  a  controlling  interest  in  two 
roads,  whose  termini  meet,  one  already  successful,  the  other 
not  built,  or  needing  aid,  might  compel  the  poorer  stock- 
holders either  to  abandon  or  postpone  the  profitable  use  of 
their  shares  of  the  capital,  or  take  back  their  money,  and 
give  up  an  investment  which  perhaps  their  own  enterprise 
suggested,  and  their  own  perseverance  recommended  to  the 
attention  of  others,  and  hazard  the  obtaining  of  a  new  in- 
vestment, and  a  repetition  of  a  similar  destruction  of  it. 
Where  the  charter  provides  that  the  corporators  and  their 
successors  shall  be  capable  of  purchasing,  holding,  and  con- 
veying any  lands,  tenements,  goods,  and  chattels,  whatever 
necessary  and  expedient  to  the  objects  of  the  incorporation, 
it  is  only  when  such  objects  require  it,  that  any  lawful 
conveyance  can  be  made.  It  cannot  be  pretended  that 
the  objects  of  the  corporation  require  that  the  necessary 
source  of  its  profitable  existence  shall  be  sold  and  con- 
veyed away.' 

A  majority  have  no  right  to  exercise  the  control  over  the 
corporate  management  which  legitimately  belongs  to  them, 
for  the  purpose  of  appropriating  the  corporate  property  or 
its  avails  to  themselves,  or  to  any  of  the  shareholders,  to 
the  exclusion  or  prejudice  of  the  others.^  Where  the  cor- 
porate property  was  transferred  to  two  shareholders  in  lieu 
of  their^  shares,  the  corporation  thei-eby  practically  extin- 
guished, and  the  debts  thrown  on  the  remaining  sharehold- 
ers, all  of  which  was  sanctioned  by  a  majority,  at  a  general 
meeting,  it  was  held  that  the  majority  could  not  bind  the 
minority  in  such  a  transaction,  and  it  was  set  aside.^  A 
majority  of  the  stock  of  a  corporation  being  held  in  trust 
for  a  city,  at  a  meeting  to  consider  the  propriety  of  a  sale 


'  Kean  v.  Johnson,  i   Stockton  (N.  v.   Merryweather,    L.  R.    5,  Eq.  464, 

J.)  Ch.  401.  note  ;  Menier  v.  Hooper's  Tel.  Works, 

'  Preston  v.  Grand  Collier  Dock  Co.,  L.  R.  9,  Ch.  App.  350,  354;   Brewer  v. 

1 1  Sim.  327  ;  Hodgkinson  v.  Nat.  Live  Boston  Theatre,  104  Mass.  378. 
Stock  Ins.  Co.,  26  Beav.  473  ;  Atwool        '  Gregory  v.  Patchett,  33  Beav.  595, 
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of  the  corporate  property,  this  stock  voted  to  sell  the  prop- 
erty to  the  city  for  less  than  was  offered  at  the  time  by 
other  parties.  It  was  held,  that  the  minority  were  entitled 
to  a  redisposal  of  the  property  at  public  sale,  but  that  the 
city  would  be  at  liberty  to  bid  at  such  sale,  the  same  as  any 
other  stockholder.^  A  majority  of  the  stockholders  of  a 
corporation,  having  a  right,  under  the  charter,  to  dissolve 
the  corporation,  dispose  of  its  property,  and  distribute  the 
proceeds,  availed  themselves  of  their  power  to  do  so,  sell- 
ing the  corporate  property  and  franchises  to  themselves, 
at  half  value.  They  thrust  the  minority  from  their  posi- 
tion as  stockholders,  terminated  their  relations  with  the 
corporation  as  such,  and  deprived  them  of  realizing  what 
would  have  belonged  to  them  upon  a  fair  division.  Upon 
a  bill  in  equity  by  the  dissenting  stockholders,  in  behalf  of 
themselves  and  of  all  others  who  might  desire  to  join  them, 
the  substantive  allegations  were,  that,  at  the  time  of  the 
foregoing  transactions,  the  complainants  were  stockholders 
of  a  corporation  known  as  the  Oregon  Steam  Navigation 
Company,  which  was  prosperous,  and  owned  a  large  and 
valuable  property ;  that  V.,  in  order  to  acquire  the  control 
of  the  company  and  its  property  for  his  own  benefit,  caused 
another  corporation,  the  Oregon  Railway  and  Navigation 
Company,  to  be  organized,  to  which  the  property  of  the 
first-named  company  was  to  be  transferred ;  that  he  caused 
himself  to  be  elected  president  of  the  new  company  ;  that 
he  then  purchased  40,000  shares  of  the  old  company, 
and  transferred  his  purchase  to  the  new  company,  receiving 
for  himself  a  large  profit  by  the  transaction  ;  that  there- 
upon he  and  the  new  company  consummated  the  design  of 
winding  up  the  old  company,  of  acquiring  all  of  its  property 
and  business  for  the  benefit  of  the  new  company,  and  of 
excluding  the  minority  stockholders  of  the  old  company 
from  their  just  interest  in  the  assets  ;  that  they  caused  a 

'  Wilson  V.  Central  Bridge  Co.,  9  R.  I.  590. 
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board  of  directors  favorable  to  their  scheme  to  be  chosen 
for  the  old  company,  by  voting  the  stock  owned  by  the 
new  company,  and,  under  a  statute  which  permitted  such 
a  corporation,  upon  a  vote  of  a  majority  of  the  stock,  to 
dissolve  and  dispose  of  its  property,  the  defendants  procured 
the  dissolution,  and  sale,  and  transfer  of  all  of  the  property 
and  franchises  of  the  old  corporation  to  the  new  corpora- 
tion. The  prayer  for  relief  was,  that  the  several  acts  of 
the  defendants  complained  of  be  declared  fraudulent  and 
void ;  that  the  defendants  be  adjudged  to  pay  the  com- 
plainants, and  such  other  stockholders  as  might  join  them, 
their  proportionate  share  of  the  value  of  all  of  the  property 
and  franchises  of  the  Oregon  Steam  Navigation  Com- 
pany ;  that  the  Oregon  Railway  and  Navigation  Company 
be  adjudged  to  hold  the  property  it  acquired,  as  trustee  for 
the  complainants  in  proportion  to  their  holdings  of  stock 
in  the  former  company,  and  that  the  complainants  be  de- 
creed to  have  a  lien  thereon.  It  was  held  that  the  com- 
plainants occupied  substantially  the  position  of  creditors  of 
the  corporation,  seeking  to  obtain  satisfaction  of  their  claim 
out  of  the  fund  in  the  hands  of  the  defendants,  and  that 
they  were  entitled  to  maintain  the  bill.^ 

To  make  a  vote  in  favor  of  a  radical  change  in  the  char- 
ter valid  as  the  act  of  the  corporation,  it  should  be  passed 
at  a  meeting  duly  convened  after  notice  to  all  of  the  mem- 
bers. The  private  procurement  of  a  written  assent  signed 
by  a  majority  of  the  members  will  not  supply  the  want  of 
a  meeting.  Such  an  expedient  would  deprive  those  in- 
terested of  the  benefit  of  mutual  discussion,  and  subject 
them  to  the  hazard  of  fraudulent  misrepresentation  and 
undue  influence.     It  seems,  however,  that  a  written  assent. 


'  Ervin  v.  Oregon  R.R.  &  Nav.  Co.,  authorized  by  the  charter,  neither    a 

22  Blatchf.   187.      If  the   majority  of  court  of  law  nor  of  equity  can  inquire 

stockholders  have  the  right  to  wind  up  into  the  motives  that  influenced  them, 

the  corporation  at  their  election,  and  Ibid, 
they  avail  themselves  of  it  in  the  mode 
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though  not  executed  at  a  meeting,  may  be  sufficient,  if 
signed  by  all  of  the  stockholders  or  parties  in  interest. 
The  opportunity  to  deliberate,  and  if  possible  to  convince 
their  fellows,  is  the  right  of  the  minority,  of  which  they 
cannot  be  deprived  by  the  arbitrary  will  of  the  majority.^ 

§  421.  The  surrender  of  the  charter  must  be  accepted  by 
the  State. — As  the  charter  when  accepted  is  a  contract  be- 
tween the  State  and  the  corporation,  it  will  be  necessary  in 
order  to  dissolve  the  latter  that  the  consent  of  both  parties 
be  obtained.  If  a  resolution  of  the  great  body  of  the  cor- 
porators to  surrender  is  presented  to  the  legislature  and  as- 
sented to  in  the  form  of  a  legislative  act,  it  will  be  effectual 
to  dissolve  the  corporation.  So  an  act  of  the  legislature 
repealing  the  charter,  if  assented  to  by  the  corporation,  will 
operate  as  a  dissolution.  But  a  corporation  cannot  by  its 
own  act,  even  by  a  unanimous  vote,  effect  its  own  disso- 
lution ;  this  must  be  done  by  the  concurrence  of  the  parties 
to  the  compact,  or  by  the  solemn  judgment  of  a  court  of 
competent  jurisdiction.**     The  town  of  S.  was  incorporated 


'  Com.  V.  Cullen,  13  Pa.  St.  133.  some  authoritative  form  which  is  au- 
"  Town  V.  Bank  of  River  Raisin,  2  thenticated,  the  dissolution  of  the  cor- 
Doug.  Mich.  530 ;  Wilson  v.  Central  poration  is  complete.  Mechanics'  Bank 
Bridge  Co.,  9  R.  I.  590;  Enfield  Toll  v.  Heard,  37  Ga.  401.  In  the  absence 
Bridge  Co.  v.  Conn.  River  Co.,  7  Conn,  of  any  provision  of  law  on  the  subject, 
28  ;  Boston  Glass  Manf  Co.  v.  Lang-  it  may  be  that  a  corporation  purely 
don,  24  Pick.  49  ;  Harris  v.  Muskin-  private  in  its  character  and  objects, 
gum  Manf  Co.,  4  Blackf.  267  ;  Atty.  and  created  for  the  sole  benefit  of  the 
Genl.  v.  Clergy  Soc,  10  Rich.  Eq.  individual  members,  could  by  the  act 
604 ;  Campbell  v.  Miss.  Union  Bank,  of  the  corporators  be  divested  of  its 
6  How,  Miss.  68.  See  La  Grange,  corporate  privileges  and  existence,  on 
etc.,  R.R.  Co.  V.  Rainey,  7  Coldw.  the  ground  that  the  assent  of  the  legis- 
Tenn.  420.  In  Georgia,  the  Code  re-  lature  might  in  such  a  case  be  presumed 
quires  the  surrender  of  a  corporation  from  the  nature  and  object  of  the  char- 
to  be  made  to  the  State.  The  corpo-  ter  itself.  But  a  corporation  could  not 
rators  consent  to  surrender  their  fran-  by  its  own  act,  or  that  of  the  corpora- 
chise,  tender  it  back  to  the  legislature,  tors,  be  so  dissolved  as  to  discharge  it 
and  ask  to  be  dissolved  as  a  corpora-  from  any  contract  or  liability  existing 
tion.  If  the  surrender  is  formal,  under  against  it.  Portland  Dry  Dock,  etc., 
the  corporate  seal,  and  the  legislature  Co.  v.  Portland,  12  B.  Mon.  •]•]. 
accepts  it,  by  an  act  or  ordinance  in 


856  DISSOLUTION    OF   CORPORATIONS.  §  421 

in  1843.  I"  1850  a  petition  was  presented  to  the  county- 
court  of  the  county  in  which  the  town  was  situated,  pray- 
ing that  it  might  be  incorporated  as  "The  Mayor  and  Alder- 
men of  the  Town  of  S.,"  and  setting  forth  the  boundaries, 
which,  as  described  in  the  petition,  enlarged  the  limits  of 
the  town.  The  application  having  been  granted,  it  was 
held  that  the  charter  of  1843  was  not  surrendered  by  the 
action  of  the  county  court  of  1850.  The  Supreme  Court 
said  that  in  order  to  make  the  surrender  effectual,  it  was 
necessary  that  it  should  be  accepted  by  the  government, 
and  a  record  made  of  the  fact.^  Merely  giving  notice  of 
the  surrender  to  the  executive  department  of  the  govern- 
ment will  not  be  sufficient.  The  enterprise  in  which  a  cor- 
poration was  engaged  was  unsuccessful,  it  having  made  no 
dividend  for  four  or  five  years,  and  lost  in  that  time  a  con- 
siderable  part  of  its  capital.  The  stockholders  finally  took 
measures  to  close  the  corporate  concerns.  For  this  pur- 
pose a  vote  was  adopted  at  a  meeting  of  the  corporators 
appointing  a  committee  to  settle  and  adjust  the  corporate 
affairs,  to  sell  the  property,  collect  all  outstanding  demands, 
pay  the  debts,  and  divide  the  surplus  among  the  stockhold- 
ers according  to  their  respective  shares.  The  committee 
wrote  to  the  executive  of  the  government  that  it  had  been 
voted  to  dissolve  the  corpoi^ation,  and  gave  notice  that  the 
charter  was  surrendered  to  the  State,  except  so  far  as  might 
be  necessary  in  closing  the  corporate  concerns.  It  was  held 
that  the  corporation  was  not  dissolved  by  the  foregoing 
acts.* 

'  Norris  v.  Mayor,  etc.,  of  Smithville,  any   voluntary  mode   whatever   other 

1  Swan  Tenn.  164.  than  by  winding  up,  Mr.  Brice,  (Ultra 

''Revere  v.  Boston  Copper  Co.,  15  Vires,  2d  Am.  Ed.  793,  794,)  says: 
Pick.  351.  On  the  question  whether  a  "  The  creditor  may  fairly  say  that  he 
person  not  actually  a  member  of,  but  is  entitled  to  the  protection  of  the  court 
interested  in,  a  corporation,  such  as  a  in  so  far  as,  if  at  all,  it  can  afford  him 
creditor,  can  call  upon  the  courts  to  assistance  by  putting  a  stop  to  pro- 
prevent  the  corporation  from  dissolving  ceedings,  active  or  passive,  on  the  part 
by  the  surrender  of  its  charter,  or  by  of  his  debtor,  which  may  interpose  ob- 
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§  422.  Dissolution  by  death  of  members,  or  loss  of  integral 
part. — A  corporation  is  dissolved  when  it  has  lost  the  power 
of  perpetuating  itself.  If  by  the  death  or  disfranchisement 
of  so  many  of  the  members  that  by  the  original  constitution 
of  the  corporation  the  remaining  members  cannot  continue 
the  succession,  the  corporate  activity  is  gone,  and,  to  all 
purposes  of  action  at  least,  the  corporation  is  dissolved.  As 
if  a  corporation  aggregate  consists  of  a  definite  number, 
and  be  reduced  to  half  that  number,  so  that  there  cannot  be 
a  concurrence  of  a  majority  of  the  original  corporators,  it 
can  no  longer  continue  the  succession,  and  consequently 
to  many  purposes,  is  dissolved.  But  no  loss  of  members 
destroys  a  corporation  so  long  as  a  sufficient  number  remain 
to  fill  vacancies.''  The  author  of  a  modern  English  work  says 
that  "  Whether  a  corporation,  that  is  to  say,  whether  the 
members  can  allow  the  corporation  to  die  out,  may  be  con- 
sidered doubtful,  at  least  as, to  all  such  which  may  be  de- 
nominated public.  The  franchises  have  been  granted  to 
these  for  public  ends  and  aims,  and  the  original  intention 


stacles  to  the  debtor's  discharge  of  his  entitle  him  to  interfere  to  save  the 
obligation.  Whether  this  would  hold  property  from  being  wasted,  contrary 
as  a  general  proposition,  cannot  be  to  the  provisions  of  the  deed  in  accord- 
affirmed,  but,  at  least,  in  Kearns  v.  ance  with  which  the  plaintiff  accepted 
Leaf,  I  H.  &  M.  681,  a  relief  of  this  his  policy.  No  doubt  the  Vice-chancel- 
kind  was  afforded.  The  plaintiff  held  lor  did  not  here  decide,  any  more  than 
a  policy  in  a  company,  the  funds  of  did  Knight  Bruce,  V.  C,  in  Ward  v. 
which  were  made  liable  to  pay  the  sum  Society  of  Attorneys,  i  CoUyer,  370, 
insured  and  certain  shares  of  profits  by  that  a  corporation  cannot  put  an  end 
way  of  bonus.  The  company  having  to  its  existence  voluntarily  and  propria 
entered  into  an  agreement  to  transfer  motu,  but  he  did  decide  that  it  could 
its  business  and  assets  to  another  com-  not,  in  doing  so,  be  permitted  to  prej- 
pany,  contrary  to  the  stipulations  of  its  udice  the  rights  of  its  creditors,  or  to 
deedof  settlement,  and  without  making  derogate  from  the  securitie's  which  it 
provision  out  of  its  own  assets  for  pay-  gave  or  held  out  to  them  as  an  induce- 
ment of  the  plaintiff's  policy.  Page  ment  for  them  to  contract  with  it." 
Wood,  V.  C,  granted  an  injunction  at  See  Law  v.  London  Indisputable  Co.,  i 
suit  of  the  plaintiff  to  prevent  this  K.  &  J.  223  ;  In  re  State  Fire  Ins.  Co., 
agreement  being  carried  out.  He  con-  i  D.  G.  J.  &  Sra.  634;  34  L.  J.  Ch.  58. 
sidered  that  the  plaintiff  acquired  under  '  2  Kyd  on  Corp.  448 ;  State  v.  Vin- 
his  contract  such  a  species  of  interest  cennes  University,  5  Ind.  I"] ;  Harris  v. 
in  the  funds  of  the  company  as  would  Miss.Valley,  etc.,  R.R.  Co.,51  Miss.  602. 


858  DISSOLUTION    OF    CORPORATIONS.  §  422 

must  have  been  that  they  should  be  used.  With  regard  to 
corporate  offices,  it  is  admitted  that  by  the  common  law  a 
corporator  can  be  compelled  to  undertake  them  when  called 

upon It  would  seem  that  the  corporation  itself  must 

be  compellable  to  fulfil  its  duties,  and  to  discharge  the  pur- 
poses for  which  it  has  been  created,  at  least  whenever  such 
purposes  have  a  distinct  and  primary  reference  to  the  pub- 
lic welfare  ;  and  if  compellable  to  do  this,  it  is  apparently 
compellable  to  keep  up,  of  at  least  to  make  the  attempt  to 
keep  up,  its  members,  so  as  not  to  perish  of  mere  inanition. 
In  the  present  day,  however,  there  are  other  ways  and  means 
of  accomplishing  that  for  which  corporations  were  formerly 
frequently  established  to  bring  about.  Consequently  it  may 
safely  be  predicated,  that  whether  it  is  or  not  theoretically 
ultra  vires  of  a  corporation  to  allow  its  members  to  die  out 
totally,  or  as  to  any  integral  part,  the  crown  at  least  will  not 
intervene  to  prevent  this.  If^the  members  themselves  find 
the  duties  too  onerous,  or  do  not  value  their  privileges  suf- 
ficiently to  keep  them  alive,  neither  political  necessities  nor 
public  needs  can  now  be  deemed  sufficiently  pressing  to  re- 
quire that  corporations  should  be  made  to  discharge  their 
functions.  This  applies  even  more  strongly  to  private  cor- 
porations ;  that  is,  to  those  associations  that  have  been  in- 
corporated purely  for  private  aims.  In  these  the  privileges 
and  capacities  that  belong  to  the  whole  as  distinct  from  the 
parts, — that  is,  theindividud  members, — belong  to  them  for 
the  private  advantage  of  the  latter.  Consequently,  these  may 
use  or  not  use  them,  as  they  think  fit,  and  may  allow  them 
to  pass  into  desuetude,  and  the  corporation  itself  to  decay."' 
Where  a  corporation  consists  of  several  distinct  integral 
parts,  if  one  of  these  parts  becomes  extinct,  whether  by  the 
death  of  the  persons  of  whom  it  is  composed,  or  by  other 


1  Green's  Brice's  Ultra  Vires,  2d  Am.  People  v.  Alb.  &  Vt.  R.R.  Co.,  24  N.  Y. 
Ed.,  795,  et  seq.  See  Rex  v.  Proprs.  of  261  ;  Treadwell  v.  Salisbury  Manf.  Co., 
Birmingham  Canal,  2  Wm.  Blk.  708 ;     7  Gray,  393. 
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means,  the  whole  corporation,  says  Rolle,^  is  dissolved :  as 
if  a  corporation  consists  of  so  many  brothers  and  so  many 
sisters,  and  all  the  sisters  die,  the  vyhole  is  dissolved,  and  all 
acts  done,  and  all  grants  made  by  the  brothers  afterward  are 
void  ;  because,  says  he,  the  brothers  and  sisters  are  integral 
parts  of  the  corporation,  and  it  cannot  subsist  by  halves. 
But  he  adds,  "  If  the  king  make  a  corporation  consisting  of 
twelve  inen,  to  continue  forever  in  succession,  and  when  one 
of  them  dies  the  rest  may  elect  another  in  his  place  ;  though 
three  or  four  of  them  die,  yet  all  acts  done  by  the  remaining 
members  are  valid,  because  the  members  deceased  did  not 
constitute  a  distinct  integral  part."^  In  England  the  ques- 
tion seems  chiefly  to  have  arisen  in  relation  to  municipal 
corporations. 

In  this  country,  corporations  for  civil  purposes,  which 
bear  little  resemblance  to  the  English  municipal  corpora- 
tions, are  not  in  general  composed  of  integral  parts.  If  every 
individual  member  of  an  incorporated  stock  company  should 
die  at  the  same  instant,  the  shares  would  be  distributed  ac- 
cording to  the  statute  of  distributions,  or  according  to  the 
testamentary  dispositions  of  the  deceased,  and  the  distribu- 
tees would  thereby  become  members  of  the  corporate  body. 
The  legal  representatives  of  the  deceased  members  would 
have  authority  by  law  to  manage  the  corporation,  and  no 
dissolution  would  in  such  case  take  place.  If  the  shares  of 
the  corporation  should  all  centre  in  one  person,  and  the 
forms  of  proceeding  or  by-laws  should  prescribe  acts  to  be 
done  by  two  or  more,  there  would  be  ng  difficulty  in  the 
sole  owner's  making  sale  of  shares  to  conform  to  the  letter 
of  the  rule.^   The  stockholders  constitute  the  corporate  body, 

'  I  RoUe  Abr.  514.  Pick.  52  ;  Evarts  v.  Killingworth  Manf. 

^  2  Kyd  on  Corp.  449.     See  Rex  v.  Co.,  20  Conn.  447  ;  Baldwin  v.  Canfield, 

Morris,  4  East.  17;  Kennet,  etc.,  Navi-  26  Minn.  43;  Smith  v.  Smith,  3  Des- 

gation  Co.  v.  Witherington,   18  Q.  B.  saus.  Ch.   557;  Newton  Manf.  Co.  v. 

531  ;  Rex  V.  Pasraore,  3  Term  Rep.  199.  White,  42  Ga.  148  ;  Com.  v.  CuUen,  13 

*  Russell  V.  McLellan,  14  Pick.  63;  Pa.  St.  133;  Hoboken  Building  Assoc. 

Boston  Glass  Manf.  Co.  v.  Langdon,  24  v.  Martin,  13  N.  J.  Eq.  (2  Beasley)  427 ; 
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and  the  managers  and  officers  are  its  agents,  necessary  for 
the  management  and  supervision  of  the  corporate  concerns, 
but  not  essential  to  corporate  existence  as  such,  nor  form- 
ing an  integral  part.  The  corporation  may  exist  without 
them  so  far  as  may  be  requisite  to  the  maintenance  of  per- 
petual succession  and  the  holding  and  preserving  its  fran- 
chises. The  non-existence  of  the  managers  does  not  there- 
fore necessarily  imply  the  non-existence  of  the  corporation, 
which,  though  dormant  and  its  functions  suspended  for  want 
of  the  means  of  acting,  may  still  be  able  to  restore  its  func- 
tionaries by  an  election.^  Where  a  statute  provides  that  a 
clerk  of  the  corporation  shall  be  chosen  annually,  to  hold 
his  office  until  another  is  chosen  and  qualified  in  his  stead, 
a  failure  to  elect  a  clerk  annually  will  not  destroy  the  legal 
organization  of  the  corporate  body,  and  render  it  incompe- 
tent to  act  as  such.  The  statute  in  this  respect  is  directory 
merely.     The  rule  is  well  established  that  a  neglect  to  com- 


Lea  V.  Am.,  etc..  Canal  Co.,  3  Abb. 
Pr.  N.  S.  I ;  Muscatine  Turn  Verein  v. 
Funck,  18  Iowa,  469 ;  Hopkins  v.  Rose- 
clare  Lead  Co.,  72  111.  373 ;  Button  v. 
Hoffman,  61  Wis.  20 ;  England  v.  Dear- 
born, 141  Mass.  590;  Mathis  v.  Mor- 
gan, 72  Ga.  517.  In  Newton  Manf.  Co. 
V.  White,  supra,  the  court  said  :  "  The 
fact,  that  in  an  association  under  the 
act,  one  of  the  stockholders  buys  up 
and  owns  all  the  stock  and  property  of 
the  balance,  and  the  whole  lodges  in 
him,  does  not  deprive  such  person  of 
the  use  and  rights  of  the  charter  to 
carry  on  the  business  under  the  name 
adopted  ;  and  the  fact  of  being  the  sole 
owner,  if  he  goes  on  and  uses  such 
name,  does  not  abate  suits  at  law  or  in 
equity  filed  against  such  corporation, 
although  individual  property.  No  cor- 
poration legally  existing  dies,  in  con- 
templation of  law,  without  some  act 
forfeiting  its  franchises ;  but  it  will  be 
recognized  by  the  law  as  long  as  it  car- 
ries on  its  legitimate  business   in   its 


corporate  name,  and  through  agents 
and  persons  who  use  that  name  in  its 
trade  or  business.  It  would  be  an  ano- 
malous doctrine  that  one  should  pur- 
chase all  the  stock  of  such  a  joint  stock 
company  privately,  and,  without  giving 
notice  of  such  ownership,  should  carry 
on  the  business,  use  the  corporate  name, 
brands,  stamps,  and  trade-marks,  and 
keep  books  in  its  name,  buy  and  sell  in 
its  name,  and  be  permitted  to  plead  its 
dissolution  when  sued  by  the  very  name 
in  which  it  contracted,  in  violation  of 
the  terms  of  its  existence  that  it  could 
be  sued  by  that  name.  Every  corpora- 
tion speaks  by  men,  and  its  artificial 
existence  blends  with  that  of  its  agents 
and  officers.  The  corporate  name  is 
nothing  without  the  living  men  who 
use  that  name ;  but  when  used  by  those 
who  are  its  prpper  agents,  it  is  liable  by 
that  name  to  suit  under  the  provisions 
of  its  charter." 

'  Rose  v.  Turnpike  Co.,  3  Watts,  46 ; 
People  V.  Twaddell,  18  Hun,  427. 
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ply  with  the  requisitions  of  charters  and  by-laws  as  to  the 
time  of  electing  ofificers,  does  not  cause  a  forfeiture  of  cor- 
porate rights  and  privileges.^  A  corporation  is  not  dissolved 
by  an  omission  to  elect  trustees  while  the  members  consti- 
tuting an  integral  part  of  the  corporation  remain  m  esse,  but 
the  old  trustees  continue  in  office  until  others  are  elected  in 
their  stead,  even  though  there  is  no  express  provision  to  that 
effect  in  the  charter.  At  all  events,  if,  after  a  failure  to  elect, 
the  former  incumbents  should  continue  to  act,  no  objection 
could  be  taken  collaterally  that  they  were  not  regularly 
elected  at  the  proper  time,  or  that  the  corporation  was  dis- 
solved in  consequence.  The  corporate  powers  must  first  be 
declared  forfeited  by  a  proper  adjudication  in  proceedings 
had  for  that  purpose.*  The  failure  to  hold  meetings  would 
not  per  se  constitute  a  dissolution  of  the  corporation  ;  nor 
failure  of  corporate  trustees  to  attend  meetings  vacate  their 
seats,  in  the  absence  of  an  express  provision  in  the  charter 
to  that  effect.  It  might  be  a  ground  on  which  the  seats  of 
the  absent  trustees  could  be  vacated  b)^  electing  other  persons 
in  their  places.  But  if  no  such  election  took  place,  the  negli- 
gent trustees  might  still  appear,  and,  if  recognized  as  such 
by  their  colleagues,  their  acts  would  be  valid.^     The  fi-an- 


'  Knowlton  v.  Ackley,  8  Cush.  93.  tion  of  its  charter  or  default  as  to  limita- 

^  CahiU    V.   Kalamazoo   Ins.   Co.,   2  tions  imposed  ;  and  whether  the  legisla- 

Doug.   Mich.  124.     A  corporation  by  ture  has  intended  so  to  provide  in  any 

omitting  to  perform  a  duty  imposed  by  case,  depends  upon  the  construction  of 

its  charter  or  to  comply  with  its  pro-  the   language  used.     Brooklyn    Steam 

visions,  does  not  ipso  facto  lose  its  cor-  Transit  Co.  v.  Brooklyn,  78  N.  Y.  524. 

porate  character  or  cease  to  be  a  cor-  Ordinarily  the  legal  existence  of  a  de 

poration,  but  simply  exposes  itself  to  facto  corporation  can  only  be  inquired 

the  hazard  of  being  deprived  of  its  cor-  into  by  a  direct  proceeding  brought  in 

porate  franchises  by  the  judgment  of  the  name  of  the  State.     Grand  Rapids 

the  court  in  an  action  instituted  for  that  Bridge  Co.  v.  Prange,  35  Mich.  400; 

purpose  by  the  attorney-general  in  be-  Baker  v.   NefF,   73   Ind.  68 ;    Hon   v. 

half  of  the  State.     But  the  legislature  State,  89  Id.  249 ;  Williamson  v.  Ko- 

has  the  power  to  provide  that  a  cor-  komo,  etc.,  Assoc,  lb.  389 ;  North  v. 

poration  may  lose  its  corporate  exist-  State,  107  Id.  356. 

ence  without  the  intervention  of  the  ^  State  v.   Vincennes  University,   5 

courts  by  any  omission  of  duty  or  viola-  Ind.  "jj. 
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chise  to  be  a  corporation  may  remain,  though  a  particular 
franchise  annexed  to  it  may  have  been  surrendered  or  for- 
feited. A  corporation  may  be  created  with  all  of  the  in- 
cidental powers  of  such  a  body,  powers  to  elect  officers,  use 
a  common  seal,  collect  tolls,  etc.,  being  an  entire  and  indi- 
visible body  in  itself,  a  franchise  which  may  stand  or  fall 
with  any  one  of  its  powers,  and,  after  having  been  adminis- 
tered for  a  time,  a  particular  franchise  may  be  added.  The 
latter  being  forfeited,  there  may  then  arise  a  question 
whether  it  be  not  so  obviously  distinct  that  it  may  be  cut 
away  without  impairing  the  main  body.  This,  it  seems,  may 
be  done.^  To  question  the  existence  of  such  annexed  fran- 
chise, does  not  therefore  necessarily  question  the  existence 
of  the  corporation.  A  corporation  was  organized  for  the 
period  of  thirty  years  for  the  purpose  of  building  and  main- 
taining a  bridge  across  a  navigable  stream,  permission  of 
the  board  of  supervisors  of  the  county,  which  was  author- 
ized by  law  to  fix  the  tolls,  being  required  before  the  bridge 
could  be  constructed.  The  assent  was  given  by  a  resolu- 
tion of  the  board  "  to  erect,  rebuild,  repair,  keep  up,  and  use 
for  the  sole  use  and  profit  of  said  company,  a  toll  bridge  for 
the  term  of  twenty  years."  In  an  action  by  the  corporation 
to  recover  tolls  for  crossing  the  bridge,  it  appeared  that  the 
bridge  was  duly  constructed  and  tolls  collected  from  passers 
during  twenty  years,  but  that  after  the  expiration  of  that 
period  the  defendant  refused  to  pay  tolls  any  longer,  and 
crossed  the  bridge  repeatedly  without  doing  so.  The  court 
in  holding  that  the  defendant  was  entitled  to  judgment, 
said :  "  The  question  here  in  issue  is  not  a  question  of  cor- 
porate existence,  or  a  question  of  forfeiture.  The  defense 
may  be  perfectly  valid,  and  still  the  corporate  existence  re- 
main untouched.  The  corporation  was  brought  into  exist- 
ence by  the  original  organization,  and  existed  before  the 

'  People  V.  Bristol,  etc.,  Tump.  Co.,    James  Smith's  Case,  4  Mod.  53 ;  City  of 
23  Wend.  222,  per  Cowen,  J. ;    Sir    London  v.  Vanacre,  1 2  Id.  270. 
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franchise  of  taking  tolls  accrued  to  it  by  the  action  of  the 
board  of  supervisors.  That  franchise  was  an  additional 
privilege  to  those  which  the  organization  gave ;  it  was  in 
the  nature  of  a  grant  which  the  organization  only  clothed 

the  corporation  with,  the  capacity  to  receive That 

franchise  was  distinct  from  the  corporate  franchise,  and  came 
into  existence  by  grant  not  directly  from  the  State,  but  from 
the  local  board.  The  estate  of  the  corporation  in  it  was 
expressly  limited  to  twenty  years,  and  when  that  period 
came  to  an  end,  the  estate  ceased  also.  There  was  no 
longer  color  of  law  for  taking  tolls ;  and  the  failure  of  the 
State  to  institute  proceedings,  could  no  more  continue  the 
franchise,  or  restore  it  to  life,  than  the  like  failure  in  the 
case  of  one  who  should  erect  a  gate  across  a  common  high- 
way and  levy  like  tolls.  When  the  twenty  years  expired, 
the  defendant  had  a  right  to  refuse  to  pay  any  longer,  and 
every  other  person  had  the  like  right.  If  all  others  acqui- 
esced, their  action  could  not  bind  the  one  who  refused."^ 

§  423.  What  will  not  constitute  corporate  dissolution. — A 
corporation  is  not  dissolved  by  merely  ceasing  to  exercise 
its  powers ;  ^  nor  by  the  disposal  of  all  of  the  corporate 

I  Grand  Rapids  Bridge  Co.  v.  Prange,  "^  Rollins  v.  Clay,  33  iVTe.  132  ;  Proprs. 

35  Mich.  400.     A  corporation  clothed  of  Baptist  Meeting  House  v.  Webb,  66 

with  power  simply  to  construct  a  rail-  Id.  398 ;  Allen  v.  N.  J.  Southern  R.R. 

road   for  any  kind  of  motive  power,  Co.,  49   How.   Pr.    14;    Marble   Iron 

would  receive  from  the  pubhc  the  fran-  Works  v.  Smith,  4  Duer,  362 ;   Troy  & 

chise  only  of  incorporation.     Like  a  Rutland  R.R.  Co.  v.  Kerr,   17  Barb, 

natural  person,  it  would  need  no  public  581  ;  Mickles  v.  Rochester  City  Bank, 

franchise   in   respect   to   the   railroad.  11   Paige  Ch.  118;    Conro  v.  Gray,  4 

The  corporation  could  locate  and  build  How.  Pr.  166  ;    Nimmons  v.  Tappan, 

the  road  where  it  pleased,  if  it  bought  2  Sweeny  (32  N.  Y.  Super.  Ct.)  652 ; 

the  land  and  did  not  infringe  rights  of  Valley  Bank,  etc.,  v.  Sewing  See,  28 

third  persons.    To  give  the  corpora-  Kansas,  423;  State  v.  Barron,  58  N.  H. 

tion  the  right  to  appropriate  land  for  370;  Mosely  v.  Burrow,  52  Texas,  396; 

the  purposes  of  its  road,  it  must  be  em-  Hollingshead  v.  Woodward,  35  Hun, 

powered  to  acquire  the  land  under  the  410;  Rorhe  v.  Thomas,  56  N.  Y.  559; 

right  of  eminent  domain,  or  to  use  pub-  Harris  v.   Muskingum   Manf.  Co.,  4 

lie  highways.    Sixth  Avenue  R.R.  Co.  Blackf.  268 ;  Brandon  Iron  Co.  v.  Glea- 

v.  Gilbert  Elevated  R.R.  Co.,  41  N.  Y.  son,  24  Vt.  238;  Allen  v.  N.  J.  South- 

Supr.  Ct.  (9  Jones  &  Spencer)  489.  em  R.R.  Co.,  49  How.  Pr.  14 ;  Knowl- 
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property.^  Where  all  of  the  property  of  a  corporation  was 
purchased  by  a  copartnership,  it  being  the  intention  of  both 
parties  that  the  charter  with  the  capital  stock  should  be 
conveyed,  so  that  the  property  and  effects  of  the  corpora- 
tion might  be  managed  by  the  purchasers  as  corporate 
property  under  the  charter,  it  was  held  that  the  corporation 
was  not  thereby  dissolved  ;  that  the  real  estate  belonged  to 
the  corporation  as  such,  and  could  only  be  conveyed  by  its 
officers  under  the  corporate  seal ;  but  that  the  stock,  or  the 
equitable  interest  in  it,  belonged  to  the  copartnership  under 
its  contract  of  purchase,  subject  to  the  lien  of  the  stock- 
holders for  the  unpaid  purchase  money.' 

It  has  been  seen,  in  the  preceding  section,  that  the  con- 
centration in  the  hands  of  a  single  owner  of  all  of  the  stock 
of  a  corporation  does  not  destroy  the  corporate  rights  and 
franchises.  The  object  being  to  carry  on  business  under  a 
corporate  name,  when  the  business  is  continued  in  that 
name,  whether  there  be  one  or  one  hundred  owners  of 
stock,  the  corporate  name  is  equally  within  the  power  of 


ton  V.  Ackley,  8  Cush.  95  ;  Harris  v.  279;  State  v.  Rives,  5  Ired.  297.  When 
Miss.  Valley,  etc.,  R.R.  Co.,  51  Miss,  a  shareholder  sells  the  corporate  prop- 
602 ;  Evarts  v.  Killingworth  Manf.  Co.,  erty,  whether  he  has  authority  or  not 
20  Conn.  447  ;  Hoboken  Building,  etc.,  to  make  the  sale,  he  is  liable  to  the  cor- 
Assoc.  V.  Martin,  13  N.J.  Eq.  (2  Beas-  poration,  and  not  to  each  shareholder 
ley)  427  ;  Nashville  Bank  v.  Petway,  3  as  an  individual  interested.  Hodson  v. 
Humph.  Tenn.  522.  An  act  which  de-  Copeland,  16  Me.  314. 
dares  that  a  private  corporation  named  ^  Wilde  v.  Jenkins,  4  Paige  Ch.  481. 
has  forfeited  its  right  to  construct  a  A  corporation  is  not  dissolved  by  the 
work  which  the  legislature  had  pre-  sale  of  its  visible  tangible  property 
viously  authorized,  does  not  dissolve  for  the  payment  of  debts,  so  long  as  it 
the  corporation.  Mclntyre  Poor  School  has  the  moral  and  legal  capacity  to  in- 
v.  Zanesville,  etc.,  Co.,  9  Ohio,  203.  crease  its  subscriptions,  call  in  more 
'  Town  V.  Bank  of  River  Raisin,  2  capital,  and  resume  its  business.  Where 
Doug.  Mich.  530;  Catlin  v.  Eagle  the  trustees,  after  such  a  sale,  con- 
Bank,  6  Conn.  233;  State  v.  Bank  of  tinued  their  succession,  met  and  passed 
Md.,  6  Gill  &  Johns.  205;  Buell  v.  resolutions,  directed  further  instalments 
Buckingham,  etc.,  Co.,  16  Iowa,  284;  to  be  paid  in,  and  denied  in  their  an- 
Reichwald  v.  Commercial  Hotel  Co.,  swer  that  they  had  surrendered  or  re- 
106  111.  439;  Hill  V.  Fogg,  41  Mo.  563 ;  nounced  their  trust,  it  was  held  that 
State  Nat.  Bank  v.  Robidoux,  57  Id.  the  corporation  had  not  been  dissolved. 
446 ;  Kansas  City  Hotel  v.  Sauer,  65  Id.  Brinckerhoff  v.  Brown,  7  Johns.  Ch.  217. 
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the  one  as  of  the  one  hundred,  to  use  for  conducting  the 
business.  Nor  is  it  necessary  that  by-laws  in  fact  should 
have  been  made,  or  officers  elected.  These  powers  could 
or  could  not  be  exercised  at  the  option  of  the  owner  or 
owners  of  the  stock.  The  fact  that  one  of  the  shareholders 
buys  and  owns  all  of  the  stock  and  property  does  not  de- 
prive him  of  the  use  and  rights  of  the  charter  ;  and  the  fact 
of  his  being  the  sole  owner,  if  he  goes  on  and  employs  the 
corporate  name,  does  not  abate  suits  at  law  or  in  equity 
brought  against  the  corporation,  although  individual  prop- 
erty.^ 

The  refusal  of  one  of  two  parties  composing  a  corporation 
to  be  bound  by  an  agreement  made  between  them  in  rela- 
tion to  the  raising  of  necessary  funds  for  corporation  pur- 
poses, and  the  incurring  of  obligations  will  not  operate  as  a 
dissolution.  A  charter  was  granted  to  W.  B.,  and  such  other 
persons  as  he  might  associate  with  him,  their  successors  and 
assigns,  who  were  constituted  a  body  politic  and  corporate. 
W.  B.  sold  and  conveyed  one-half  interest  in  the  franchises 
and  property  of  the  corporation  to  M.,  whom  he  associated 
with  him  as  a  corporator.  On  the  same  day  W.  B.  and  M. 
entered  into  a  special  verbal  agreement  by  which  each  was 
to  contribute  one-half  of  the  expenses  sustained  in  carrying 
on  the  work,  the  profits  of  which  were  to  be  equally  divided  ; 
but  no  debts  to  outside  parties  were  to  be  contracted  with- 


'  Newton  Manf.  Co.  v.  White,  42  Ga.  dissolved.    And  it  would  seem  it  might 

148.     In   Be'llona  Company's  Case,  3  be  considered  as  a  fraudulent  evasion  of 

Bland's  Ch.  442,  the  Chancellor  said  :  the  law,  for  any  one  individual,  who 

"  It  is  certainly  within   the   constitu-  had   purchased  all   the  stock  of  such 

tional  scope  of  the  powers  of  the  gen-  corporation,  to  attempt  to  claim  the 

eral  assembly  to   constitute    a    body  benefit  of  the  irrepealable  nature   of 

politic  of  one,  or  of  a  plurality  of  indi-  such  an  act  of  incorporation  by  allow- 

viduals.     But  if  corporate  capacity  be  ing  a  part  of  the  stock  to  be  held  by 

given  to  a  plurality,  and  the  stock  of  one  or  more   other  persons,  and   so, 

the  company  by  the  owning  of  which  under  the   disguise  of  being  a  body 

alone  any  individual  can  be  considered  politic,  to  protect  himself  from  personal 

as  a  corporator,  is  all  purchased  and  responsibility  for  his  debts,  and  also  to 

held  by  one,  it  would  seem  that  the  prevent  the  legislature  from   altering 

body  politic  would  be  thereby  virtually  the  act  of  incorporation." 
VOL.  II.— 55 
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out  the  consent  of  both  of  the  parties.  It  was  held  that  the 
repudiation  of  the  agreement  by  the  refusal  of  W.  B.  to  be 
any  longer  bound  by  its  terms,  did  not  effect  a  dissolution 
of  the  corporation.^  On  a  petition,  filed  by  a  majority  in 
number  of  the  stockholders  of  the  Franklin  Telegraph  Com- 
pany under  a  statute  authorizing  the  Supreme  Court  for 
reasonable  cause  to  dissolve  the  corporation,  it  was  proved 
that  the  Franklin  Telegraph  Company  leased  its  line  to  the 
Atlantic  and  Pacific  Company  at  a  less  rent  than  it  might 
have  obtained,  fraudulently  intending  to  give  the  benefit  of 
the  lease  to  that  company,  in  which  a  majority  in  interest  of 
the  stockholders  of  the  Franklin  Telegraph  Company  were 
also  interested  ;  but  that  since  the  filing  of  the  petition  the 
lease  in  question  had  been  cancelled  by  a  vote  of  the  direct- 
ors of  each  company.  Although  the  only  injury  alleged  as 
a  ground  for  dissolution  had  ceased  to  exist  by  the  abroga- 
tion of  the  lease,  it  was  argued  that  as  the  majority  in  inter- 
est had  shown  a  disposition  to  deal  unfairly  with  the  rights 
of  the  minority  of  the  stockholders,  they  could  not  longer 
be  trusted,  and  that,  as  the  court  would  discharge  trustees 
who  had  wilfully  violated  the  duties  of  their  trust,  it  should 
dissolve  the  corporation.  It  was,  however,  held  that  no 
reasonable  cause,  such  as  the  statute  required,  for  a  decree 
to  that  effect  had  been  presented.  The  court  said  :  "  Such 
a  power  is  one  of  great  delicacy,  and  must  be  exercised  with 
extreme  caution,  as  the  dissolution  of  a  corporation  must 
affect  seriously  not  only  the  property  of  the  petitioners,  and 
of  those  by  whom  such  frauds  may  have  been  committed  or 
from  whom  they  are  to  be  apprehended,  but  also  of  those 
stockholders  who  are  not  parties  to  the  controversy  as  such, 
and  are  represented  in  it  only  through  the  corporation  itself. 
No  proceeding  so  radical  as  the  destruction  of  the  organiza- 
tion should  be  taken  unless,  after  careful  examination,  the 
court  were  fully  satisfied,  whatever  the  disadvantages  and 


'  McKay  v.  Beard,  20  S.  C.  156. 
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losses  attending  such  a  step  might  be,  that  in  no  other  way 
could  the  rights  of  all  innocent  stockholders  be  so  well  pro- 
tected." 1 

Neither  the  mere  insolvency  of  a  corporation,  nor  pro- 
ceedings in  insolvency,  nor  the  appointment  of  a  receiver  of 
the  corporate  property,  will  work  a  dissolution  of  the  cor- 
porate existence.^  The  charter  of  a  trust  company  provided 
that  in  case  of  the  dissolution  of  the  company,  the  debts 
due  from  it  incurred  by  deposits  in  favor  of  minors,  insane 
persons,  or  married  women,  should  have  a  preference.  The 
inspector  of  finance  applied  to  the  court  of  chancery  by 
petition  setting  forth  he  had  ascertained  and  believed  that 
the  company  was  insolvent,  and  praying  for  an  injunction 
against  it  and  for  the  appointment  of  a  receiver.  There- 
upon notice  to  show  cause  was  issued  and  served,  the  com- 
pany appeared,  and,  no  objection  being  made,  an  injunction 
was  granted  restraining  the  company  from  transacting  any 
business  until  further  order.  At  the  same  time  a  receiver 
was  appointed  to  take  possession  of  the  property,  and  to 
administer  it  subject  to  the  order  and  direction  of  the  court. 
There  was  no  evidence  as  to  the  real  financial  condition  of 


'  Matter  of  Franklin  Telegraph  Co.,  Co.,  36  How.  Pr.  129;  Coburn  v.  Bos- 
-119  Mass.  447.  ton  Papier  Miche  Co.,  10  Gray,  245; 
^  Taylor  v.  Columbian  Ins.  Co.,  14  Valley  Bank  v.  Ladies',  etc.,  Soc,  28 
Allen,  353;  Boston  Glass  Manf.  Co.  v.  Kansas,  423;  Hollingshead  v.  Wood- 
Langdon,  24  Pick.  49 ;  Folger  v.  Co-  ward,  35  Hun,  410 ;  Bruffett  v.  Gt. 
lumbian  Ins.  Co.,  99  Mass.  276;  Nat.  Western  R.R.  Co.,  25  111.  357;  Holland 
Pahquioque  Bank  v.  First  Nat.  Bank,  v.  Heyman,  60  Ga.  410 ;  Bell  v.  Indi- 
36  Conn.  325,  affi'd  14  Wall.  383;  anapolis,  etc.,  R.R.  Co.,  53  Ind.  57 ;  Nat. 
Howe  V.  Deuel,  43  Barb.  504 ;  Lea  v.  Bank  v.  Insurance  Co.,  104  U.  S.  54. 
Am.,  etc.,  Canal  Co.,  3  Abb.  Pr.  N.  S.  The  fact  that  the  property  and  most  of 
I ;  Huguenot  Nat.  Bank  v.  Studwell,  6  the  franchises  of  a  railroad  company 
Daly,  13  ;  N.  Y.  Marbled  Iron  Works  v.  are  held  in  custody  by  a  court  of  equity 
Smith,  4  Duer,  362;  Green  v.  Walkill  for  the  purpose  of  enforcing  satisfaction 
Nat.  Bank,  7  Hun,  63  ;  Nimmons  v.  of  specific  claims,  does  not  work  a  dis- 
Tappan,  32  N.  Y.  Super.  Ct.  (2  Swee-  solution  of  the  corporation.  The  cor- 
ny) 652;  Kincaid  v.  Dwinelle,  59  N.  porate  existence  continues,  although 
Y.  548 ;  City  Ins.  Co.  v.  Commercial  dominion  over  the  road  and  property 
Bank,  68  111.  348 ;  Moseby  v.  Burrow,  may  be  suspended.  Heath  v.  Missouri, 
52  Texas,  396;  People  v.  Erie  R.R.  etc.,  R.R.  Co.,  83  Mo.  617. 
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the  company.  For  aught  that  the  record  disclosed,  it  might 
be  insolvent  only  in  the  sense  of  not  having  been  able  to 
meet  its  obligations  in  the  due  course  of  business, — a  mere 
temporary  embarrassment, — and  might  in  fact  be  solvent  in 
the  sense  of  having  sufiEicient  property  to  discharge  all  of  its 
obligations  on  a  final  settlement  and  winding  up  of  its  affairs. 
It  was  held  that  the  receivership  could  not  be  said  to  oper- 
ate a  virtual  dissolution  of  the  corporation,  and  that  no  class 
of  creditors  was  entitled  to  a  preference.^  There  is  nothing 
in  proceedings  in  insolvency  against  a  corporation  to  pre- 
vent its  continuing  to  accomplish  the  end  and  purpose  of 
its  existence  unless  the  statute  under  which  insolvency 
proceedings  are  instituted  has  so  declared.  Where  a  person 
proved  his  claim  in  proceedings  in  insolvency,  and  received 
a  dividend,  it  was  held  that  there  was  no  reason  why  he  might 
not  avail  himself  of  a  judgment  against  the  corporation  for 
the  unpaid 'balance.  The  court  said:  "The  corporation, 
notwithstanding  the  proceedings  in  insolvency,  may  have 
assets  sufificient  to  pay  all  its  debts ;  and  then  no  impedi- 
ment would  exist,  before  a  surrender  pursuant  to  law  or  a 
forfeiture  ascertained  and  declared  by  a  proper  judicial  pro- 
ceeding, from  resuming  its  business.  Or,  if  its  capital  is  im- 
paired or  wholly  gone,  this  seems  to  be  no  reason,  before 
such  surrender  or  forfeiture,  to  prevent  the  members  from 
furnishing  renewed  capital,  and  then  proceeding  to  use  the 
corporate  powers."^  The  term  insolvency  may  denote  an 
insufficiency  of  the  entire  property  of  a  person  to  pay  his 
debts ;  or  the  inability  of  a  party  to  pay  his  debts  as 
they  become  due  in  the  ordinary  course  of  business.  The 
national  bankrupt  act  used  the  term  in  the  latter  sense  as 
applied  to  traders  and  merchants  who  were  said  to  be  in- 
solvent.^    In  the  Massachusetts  insolvent  acts  the  term  is 


'  Dewey  v.  St.  Albans  Trust  Co.,  56    Manf.  Co.,  10  Gray,  243.    See  State  v. 
Vt.  476;  48  Am.  Rep.  803.  Bank  of  Md.,  6  Gill  &  Johns.  205. 

"Coburn  v.  Boston   Papier  Ma.ch6        'Toof  v.  Martin,  13  Wall.  40. 
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construed  to  mean  an  inability  to  pay  in  the  ordinary  course, 
as  persons  carrying  on  trade  usually  do,  and  not  an  absolute 
inability  to  pay  one's  debts  at  some  future  time  on  the  set- 
tlement and  winding  up  of  his  affairs.^  The  phrase  "in- 
solvent circumstances,"  in  the  English  bankrupt  cct,  has  a 
similar  meaning.  Mere  insolvency  of  a  corporation,  using 
that  term  in  its  ordinary  sense  to  denote  generally  an  ina- 
bility to  pay  its  debts,  does  not  impair  its  power  to  manage 
its  concerns  and  deal  with  its  property,  any  more  than  if  it 
were  a  natural  person.^  The  doctrine  in  New  York  is,  that 
although  if  a  corporation  does  or  suffers  to  be  done  acts  that 
■  destroy  the  end  and  object  of  its  creation  it  is  equivalent  to 
a  surrender  of  its  corporate  rights,  yet  that  mere  insolvency, 
though  total,  is  not  sufficient  evidence  of  such  surrender. 
In  Bradt  v.  Benedict,^  Selden,  J.,  in  reviewing  some  of 
the  New  York  decisions,  said :  "It  appears  from  these 
cases,  that  in  order  to  justify  the  inference  that  a  corpora- 
tion has  surrendered  its  franchises,  it  is  not  sufficient  that  it 
has  become  utterly  insolvent,  nor  even  that  every  vestige  of 
its  property  has  been  sold  by  a  sheriff,  but  it  must  also  have 
lost  all  power  to  continue,  or  to  resume  its  business."  An 
action  was  brought  by  some  of  the  stockholders  of  a  cor- 
poration for  its  dissolution,  the  appointment  of  a  receiver, 
and  the  winding  up  of  its  affairs,  under  a  statute  providing 
that  when  an  incorporated  company  remained  insolvent  a 
year,  it  should  be  deemed  to  have  surrendered  its  rights, 
privileges,  and  franchises,  and  to  be  dissolved.  The  court, 
in  denying  the  relief  sought,  said  :  "  There  is  no  finding  that 
the  property  of  this  company  was  not  sufficient  to  pay  all 
its  debts.  It  was  simply  found  that  it  was  insolvent,  and 
that  may  mean  simply  an  inability  to  pay  and  discharge  its 
obligations  as  they  accrue  in  the  ordinary  course  of  its  busi- 


1  Thompson  v.  Thompson,  4  Cush.     Shone  v.  Lucas,  3  D.  &  R.  218;  Pond- 
127,  134.  ville  Co.  V.  Clark,  25  Conn.  97. 

'  Bailey  V.  Shofield,  I M.  &  S.  338, 349 ;        »  17  N.  Y.  93. 
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ness.  The  plaintiff  gave  evidence  tending  to  show  that  the 
property  of  the  company  was  not  equal  in  value  to  the 
amount  of  its  debts  ;  and  the  defendant  gave  evidence  tend- 
ing to  show  that  there  was  property  sufficient  to  pay  all  the 
debts  and  still  leave  the  capital  nearly  or  quite  intact.  What 
the  precise  truth  was  as  to  the  value  of  the  property,  the 
referee  did  not  determine,  and  hence  we  do  not  know."* 

A  State  insurance  commissioner  in  a  petition  to  the  court 
represented  that  a  certain  corporation  was  insolvent,  and  its 
condition  such  as  to  render  its  further  proceedings  hazard- 
ous to  the  public  and  to  policy-holders.  He  prayed  for  an 
injunction  restraining  the  corporation  from  continuing  its 
business,  and  for  the  appointment  of  receivers.  The  court 
made  the  injunction,  previously  issued  as  prayed  for,  per- 
petual, and  appointed  receivers,  and  it  was  adjudged  and  de- 


1  Denike  v.  N.  Y.,  etc.,  Co.,  80  N.  Y. 
599.  A  corporation  having  been  cre- 
ated for  manufacturing  purposes,  six 
years  afterward  all  of  its  property  was 
sold  on  execution,  excepting  some  arti- 
cles which  had  been  pledged  for  cor- 
porate debts  and  which  were  subse- 
quently applied  to  such  payment.  The 
complainants  were  creditors,  and  they 
sought  satisfaction  from  the  stockhold- 
ers of  the  corporation,  which  was  wholly 
insolvent  and  had  suspended  business. 
The  statute  provided  that  for  all  debts 
which  should  be  due  from  such  a  cor- 
poration at  the  time  of  its  dissolution 
the  persons  then  composing  the  cor- 
poration should  be  individually  responsi- 
ble to  the  extent  of  their  respective 
shares  of  stock.  The  complainants  in- 
sisted that  the  corporation  was  dis- 
solved, and  that  they  were  entitled  to 
recover  the  amount  of  its  indebtedness 
from  the  stockholders  who  were  de- 
fendants in  the  suit.  The  latter,  on  the 
other  hand,  contended  that  the  cor- 
poration was  not  dissolved,  and  that  no 
suit  could  be  maintained  against  them 


as  stockholders  until  the  dissolution  of 
the  corporation  had  been  first  judici- 
ally declared.  It  was  held  that  the  cor- 
poration was  dissolved  so  as  to  render 
the  individual  stockholders  liable  to 
creditors.  Penniman  v.  Briggs,  Hopk. 
Ch".  300,  affi'd  8  Cowen,  387.  "  For 
some  years  prior  to  the  filing  of  the  in- 
formation "  (in  State  Bank  v.  States,  i 
Blackf  267),  "  the  bank  had  been  in  a 
condition  of  absolute  insolvency.  Yet 
during  this  period  it  enjoyed  the  public 
confidence,  was  the  depository  of  the 
funds  of  the  Federal  government,  issued 
paper  to  a  large  amount,  made  divi- 
dends among  the  stockholders,  and 
strenuously  resisted  any  interference  or 
inquiry  on  the  part  of  the  legislature  as 
an  infringement  of  its  chartered  rights. 
It  was  proved  at  the  trial  that  the  in- 
debtedness of  the  bank  amounted  to 
$373,000,  and  that  it  had  at  the  same 
time  $31  in  specie,  and  noother  availa- 
ble funds."  Harper,  Chancellor,  in 
State  v.  Bank  of  South  Carolina,  i 
Spears  S.  C.  433. 
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creed  that  "the  said  corporation  be,  and  the  same  is  hereby 
dissolved."  It  was  claimed  that  the  corporation  ceased  to 
exist  for  any  purpose,  before  the  commencement  of  pro- 
ceedings under  the  United  States  bankrupt  act ;  that  the 
bankrupt  law  did  not  authorize  process  in  bankruptcy 
against  defunct  corporations  or  deceased  individuals,  or 
undertake  to  administer  on  their  estates  ;  that  it  acted  only 
on  the  living,  and  had  no  dealings  with  the  dead,  unless 
they  died  after  the  decree  in  bankruptcy.  It  was  held,  how- 
ever, that  the  corporation  still  existed  for  the  purpose  of 
being  proceeded  against  in  bankruptcy.  The  court  said : 
"The  phrase,  '  dissolving  a  corporation,'  is  used  sometimes 
as  synonymous  with  the  annulling  of  the  charter  or  termi- 
nating the  existence  of  the  corporation,  and  sometimes  as 
meaning  merely  a  judicial  act  which  alienates  the  property 
and  suspends  the  business  of  the  corporation  without  ter- 
minating its  existence.  This  is  paralysis,  not  necrosis, — a 
suspension  of  corporate  action,  not  a  cessation  of  corporate 

life A  corporation   may,  for  certain  purposes,    be 

considered  so  far  dissolved  as  to  be  incapable  of  injury  to 
the  public,  and  yet  as  retaining  all  the  vitality  which  may 
be  essential  for  the  protection  of  the  rights  of  others.  This 
doctrine  has  been  applied  in  several  cases  in  the  State  of 
New  York  in  the  construction  of  a  statute  of  that  State 
concerning  manufacturing  corporations,  which  provided 
that,  for  all  debts  due  and  owing  by  the  company  at  the 
time  of  its  dissolution,  the  persons  composing  such  com- 
pany should  be  individually  responsible.  Under  this  statute, 
where  an  insolvent  corporation  suffered  its  property  to  be 
sacrificed,  the  annual  elections  were  omitted,  and  no  act 
was  done  manifesting  an  intention  to  continue  the  corpo- 
rate functions,  the  court,  for  the  sake  of  the  remedy  against 
the  individual  members  and  in  favor  of  creditors,  presumed 
a  virtual  surrender  of  the  corporate  rights,  and  a  dissolution 
of  the  corporation.     Yet,  in  these  cases,  the  courts  of  New 
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York  did  not  decide  that  the  companies  had  lost  all  their 
rights,  or  were  defunct  corporations;  but  only  that,  even 
if  they  had  a  right  to  reorganize  themselves  and  were  so 
far  in  being,  the  case  had  happened  in  which  they  were  dis- 
solved for  the  purposes  of  remedial  action  by  their  credit- 
ors. In  the  case  of  Folger  v.  The  Columbian  Ins.  Co.,^  is 
to  be  found  perhaps  the  most  perfect  compendium  of  the 
law  on  this  subject.  In  that  case,  the  Supreme  Court  of 
New  York  had  adjudged  that  the  Columbian  Insurance 
Company  '  be  and  is  hereby  dissolved.'  But  the  Supreme 
Court  of  Massachusetts  did  not  hesitate  to  inquire  whether 
the  judgment  thus  obtained  in  New  York  and  relied  on  in 
Massachusetts  was  rendered  by  a  court  having  jurisdiction 
of  the  cause  and  the  parties,  and  to  decide  that,  to  decree 
an  absolute  and  final  dissolution  of  a  corporation  at  the  suit 
of  an  individual,  was  no  part  of  the  general  jurisdiction  of 
a  court  of  law  or  chancery,  and  could  only  be  justified  by 
express  statute  ;  and  then,  after  examining  the  provisions 
of  the  statutes  of  New  York  upon  which  the  proceedings 
were  based,  to  say  that,  notwithstanding  the  Supreme  Court 
of  New  York  had  adjudged  the  corporation  dissolved,  and 
Chancellor  Walworth  had  decided  that  such  proceedings 
had  effected  a  virtual  dissolution  of  the  corporation,  yet 
that  it  did  not  extinguish  its  franchise,  terminate  its  legal 
existence,  or  render  it  incapable  of  being  sued  at  law  or  in 

equity This  doctrine  in  relation  to  the  extinction  of 

a  corporation  is  not  a  novel  one;  for  in  1628  it  was  ad- 
judged, upon  the  authority  of  earlier  cases,  in  the  case  of 
Hayward  v.  Fulcker,*  that  a  dean  and  chapter  were  not  dis- 
solved by  a  surrender  to  the  king  of  all  their  possessions, 
rights,  liberties,  privileges,  and  hereditaments,  which  they 
had  in  right  of  their  incorporation."  ^ 

'  99  Mass.  267.  charter  of  a  bank  expires  when  an  in- 

'  Sir  Wm.  Jones,  i66.  junction  restraining  it  from  transacting 

'Matter  of  Independent  Ins.  Co.,  i  business  is  made  perpetual.     Dane  v. 

Holmes,    103.     In   Maine,   under  the  Young,  6i  Me.  i6o. 

statute  of  1857,  ch.  47,  sec.  46,  the 
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§  424.  Legislative  control  over  public  corporations. — When 
an  act  of  incorporation  is  a  grant  of  political  power,  to  be 
enaployed  in  the  administration  of  government,  or  when  the 
whole  resources  of  the  institution  are  public  funds,  the 
charter  is  completely  within  the  control  of  the  legislature. 
Such  corporations  are  in  no  way  the  result  of  contract ; 
while  it  is  otherwise  as  to  those  through  which  the  legisla- 
ture seeks  to  accomplish  some  public  purpose  through  the 
instrumentality  of  a  second  party,  who  is  to  advance  money, 
labor,  or  property.  Where  a  State  bank  is  to  be  employed 
in  the  administration  of  the  government,  and  its  funds  ex- 
clusively public,  the  control  of  the  legislature  over  its  charter 
necessarily  embraces  a  like  control  over  each  of  its  provis- 
ions, and  authorizes  the  legislature  to  take  from  the  bank 
any  power  or  capacity  that  has  been  conferred,  whenever,  in 
the  exercise  of  its  constitutional  discretion,  the  public  exi- 
gencies seem  to  require  it.^ 

The  power  to  adopt  from  time  to  time  regulations  calcu- 
lated to  guard  against  the  evils  and  mischiefs  attendant 
upon  the  practice  of  medicine  and  surgery  by  ignorant  and 
incompetent  persons,  is  a  part  of  the  political  power  vested 
in  the  legislature ;  and  where  an  act  incorporating  a  board 
of  medical  examiners  makes  it  their  duty  to  grant  licenses 
to  practicing  physicians  who,  upon  examination,  shall  be 
found  qualified,  on  their  paying  to  the  treasurer  of  the  cor- 

'  State  V.  Curran,  7  Engl.  Ark.  32.  for  the  benefit  of  the  public,  falls  under 

As  the  right  of  Virginia  to  legislate  for  two  heads :  ist,  where  municipal,  chari- 

that  part  of  the  District  of  Columbia  table,  religious,  or  eleemosynary  cor- 

which  was  ceded  by  her  to  the  United  porations,  public    in    their    character, 

States  continued  until  the  27th  of  Feb-  have  abused  their  franchises,  perverted 

ruary,  1801,  the  act  of  that  State  incor-  the  purposes  of  their  organization,  or 

porating  the  Bank  of  Alexandria  was  a  misappropriated  their  funds ;  2d,  where 

public  law.     Young  v.  Bank  of  Alex-  private  corporations,  chartered  for  def- 

andria,  4  Cranch,  384.     Interference  by  inite   and  limited    purposes,  have  ex- 

the  United  States  with  a  corporation  ceeded  their  powers,  and  are  restrained 

on  the  ground  that  the  government,  as  or  enjoined  from  the  further  violation 

parens  patrim,   is   a   trustee  invested  of  the  limitation  to  which  their  powers 

with  power  to  enforce  the  proper  use  are  subject.     United  States  v.  Union 

of  the  property  and  franchises  granted.  Pacific  R.R.  Co.,  98  U.  S.  569. 
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poration  ten  dollars,  and  imposes  a  fine  on  such  as  shall 
practice  without  a  license,  one-half  of  which  tine  is  for  the 
use  of  the  faculty  of  the  board,  the  corporation  thereby 
acquires  no  vested  inviolable  right.  These  provisions  are 
introduced  not  for  the  regulation  or  promotion  of  private 
purposes  or  interests,  but  for  the  attainment  alone  of  a 
public  end.  The  granting  of  licenses  by  the  board  is  not  a 
franchise,  nor  property,  but  a  duty ;  and  the  allowance  to 
the  faculty  of  the  fees  for  licenses,  and  a  portion  of  the  fine 
for  practicing  without  a  license,  is  merely  an  incident  of  a 
public  regulation.  Hence,  a  subsequent  act  incorporating 
an  university  which  provides  that  a  diploma  given  to  a 
graduate  shall  confer  on  him  the  right  to  practice  without 
having  obtained  a  license  from  the  board,  is  not  uncon- 
stitutional.^ 

The  legislature  has  the  absolute  control  over  municipal 
corporations  to  create,  change,  modify,  or  destroy  them  at 
pleasure.*  It  may  leave  the  organization  of  a  new  county 
to  a  vote  of  the  people,  and  in  such  a  case  an  option  is 
given  to  the  inhabitants  to  organize  or  not ;  or  it  may 
create  a  county  and  require  the  inhabitants  in  express  terms 
to  organize  it ;  and  the  neglect  of  the  citizens  to  obey,  will 
not  defeat  the  law.  The  creation  of  a  municipal  corpora- 
tion depends  in  no  degree  upon  the  assent  or  dissent  of  the 


'  Regents    of   University  of  Md.  v.  charter  of  a  municipal  corporation  may 

Williams,  9  Gill  &  Johns.  365.  be  vacated  and  annulled  and  the  cor- 

'  Marietta  v.  Fearing,  4  Ohio,  427  ;  poration  be  dissolved  by  an  act  of  the 
Paterson  v.  Society,  etc.,  24  N.  J.  (4  legislature,  yet  the  existing  debts  or 
Zab.)  385  ;  Matter  of  Clinton  St.,  2  obligations  of  the  corporation  are  not 
Brewster  Pa.  599 ;  Underbill  v.  Trus-  thereby  abrogated  or  lessened.  Amy 
tees,  etc.,  17  Cal.  172;  San  Francisco  v.  Selma,  77  Ala.  103.  Private  corpo- 
V.  Canavan,  42  Id.  541 ;  Stilz  v.  Indian-  rations  cannot  be  compelled  by  law  to 
apolis,  55  Ind.  515  ;  Girard  v.  Philadel-  receive  anything  but  legal  tender  in 
phia,  7  Wall,  i ;  People  v.  Chicago,  Ji  payment  of  debts  due  them;  but  the 
111.  58  ;  New  Orleans  v.  Cazelar,  27  La.  legislature  has  power  to  enact  that 
Ann.  156;  North  Yarmouth  v.  Skill-  taxes,  collected  by  public  corporations 
ings,  45  Me.  133  ;  Barnes  v.  District  of  for  public  purposes,  may  be  paid  other- 
Columbia,  91  U.  S.  540.     Although  the  wise.  Bush  v.  Shipman,  4  Scam.  111.  186. 
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inhabitants  of  the  particular  locality,  unless  such  a  condi- 
tion be  contained  in  the  law.  Nor  will  a  public  corpora- 
tion be  dissolved  although  its  whole  body  of  magistracy  is 
gone,  and  the  day  of  election  has  passed,  so  that  it  can  pro- 
ceed no  further  by  its  own  power ;  the  corporation  in  such 
case  simply  remaining  dormant.^  Money  appropriated  to 
a  county  by  the  legislature  for  purposes  of  internal  im- 
provement is,  until  it  has  been  actually  expended  by  the 
county,  subject  to  legislative  control,  and  may  be  appor- 
tioned to  another  county  formed  in  part  from  the  county 
to  which  the  appropriation  was  originally  made.^  By  the 
charter  of  a  town  the  legislature  conferred  upon  it  the  sole 
power  to  grant  licenses  to  sell  vinous  and  spirituous  liquors 
within  the  corporate  limits,  and  to  appropriate  the  money 
arising  therefrom  to  city  purposes.  Under  the  rule  that 
the  charters  of  such  corporations  may  be  repealed,  modi- 
fied, or  amended  at  the  pleasure  of  the  legislature  so  far  as 
relates  to  the  political  rights  and  powers  of  the  corporators, 
it  was  held  that  although  the  legislature  might  repeal  the 
power  of  granting  the  licenses  or  prohibit  its  exercise,  yet 
that  an  act  could  not  continue  the  franchise  and  at  the 
same  time  prevent  its  exercise,  or  divert  the  advantage  to 
be  derived  from  it  to  another  purpose  than  the  one  pointed 
out  by  the  charter,  because  that  would  invade  the  private 
interests    of   the  corporation.'^     A  municipal  corporation 


'  People  V.  Wren,  4  Scam.  269 ;  Ber-  ury  of  the  parent  county,  a  subsequent 
lin  V.  Gorham,  34  N.  H.  266.  See  St.  legislature  cannot  by  enactment  corn- 
Louis  V.  Allen,  13  Mo.  400.  pel  a  division  of  such  funds.     But  an 

'  County  of  Rockland  v.  County  of  assent  to  such  an  arrangement  by  the 

Lawrence,  12   111.  i.     It  is  not  in  the  representative  body  of  the  county  to  be 

power  of  the  legislature  to  create  a  charged,  will  be  binding  on  the  county, 

debt  from  one  corporation  to  another  Hampshire  v.  Franklin,  16  Mass.  76. 
without  the  consent  express  or  implied        "  Aberdeen  Female  Academy  v.  Ab- 

of  the  party  to  be   charged.     Hence  erdeen,  13  Smedes  &  Marsh,  645,  cit- 

when  a  part  of  a  county  is  set  off  to  ing  and  following  Bailey  v.  New  York, 

form  a  new  county  without  anything  3   Hill,   539,     The    act    of    Congress 

being  said  in  the  act  with  reference  to  which  enabled  the  inhabitants  of  the 

a  disposition  of  the  funds  in  the  treas-  territory  of  Indiana  to  form  themselves 
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may  be  enabled  to  acquire  property  by  its  own  means  and 
for  its  own  purposes  or  for  those  of  the  corporators,  in 
which  case  the  legislature  cannot,  in  the  exercise  of  its 
power  over  the  corporation,  divert  such  property  from  the 
uses  of  those  at  whose  expense  and  for  whose  benefit  it 
was  purchased.  A  city  may  contract  with  individuals  or 
other  corporations  with  respect  to  its  peculiar  interests ; 
and,  if  abolished  as  a  corporation,  the  State  will  not  there- 
by become  the  beneficial  owner  of  rights  of  property  be- 
longing to  the  city,  which  will  remain  subject  to  the  uses 
for  which  the  city  lawfully  acquired  or  appropriated  it. 
Where  a  city  donated  property  to  an  incorporated  univer- 
sity, it  was  held  that  when  the  ownership  of  the  city  ceased, 
the  property  was  no  longer  public  in  a  local  sense,  the  city 
being  a  donor  the  same  as  if  a  private  individual  had  been 
the  giver ;  that  although  the  legislature  had  power  to 
amend  or  repeal  the  charter  of  the  city,  it  had  no  power 
thereby  to  affect  the  original  relation  of  the  city  as  a  donor 
to  the  university.^ 

A  ferry  franchise  is  partly  public  and  partly  private.  So 
far  as  the  accommodation  of  passengers  is  concerned,  it  is 
public,  while  so  far  as  it  requires  capital  and  produces  rev- 
enue, it  is  private.  The  State  may  legislate  touching  it  so 
far  as  it  is  public.     Thus  laws  may  be  passed  to  punish 


into  a  State,  provided  that  the  section  Louisville,  15  B.  Mon.642.    See  Milner 

numbered   sixteen   in   every  township  v.  Pensacola,  2  Woods,  632  ;  Gas  Co. 

should  be  granted  to  the  inhabitants  of  v.  San  Francisco,  9  Cal.  453  ;  De  Voss 

such  township  for  the  use  of  schools,  v.  Richmond,  18  Gratt.  338  ;  New  Or- 

It  was  held  that  although  the  legisla-  leans,  etc.,  R.R.  Co.  v.  New  Orleans, 

ture  of  Indiana,  after  it  became  a  State,  26  La.  Ann.  478  ;    Park  Commrs.  v. 

had  power  to  change  those  Congres-  Detroit,  28  Mich.  228  ;  East  Hartford 

sional  townships   at    pleasure,   yet    it  v.  Hartford  Bridge  Co.,  10  How.  511  ; 

could  not  thereby  divest  the  inhabitants  People  v.  Kerr,  27N.  Y.  188;  Matter 

of  the  Congressional  townships  of  their  of  Boston  &  Albany  R.R.  Co.,  53  Id. 

exclusive  right  to  the  sixteenth  section  574 ;  Clinton  v.  Cedar  Rapids  &  Mo. 

of  land  granted  to  them,  or  to  its  pro-  R.R.  Co.,  24  Iowa,  455  ;  Pa.  R.R.  Co. 

ceeds   in   case  it  was  sold.     State  v.  v.  New  York,  etc.,  R.R.  Co.,  23  N.  J. 

Springfield,  6  Ind.  83.  Eq.  157. 
'  City  of  Louisville  v.  University  of 
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neglect  or  misconduct  in  conducting  the  ferry  in  order  to 
secure  the  safety  of  passengers  from  danger  and  imposition. 
But  the  State  cannot  take  away  the  ferry  when  it  has  been 
once  unconditionally  granted  and  vested  in  the  corporation, 
nor  deprive  it  of  its  legitimate  rents  and  profits.  The  fran- 
chise may,  however,  be  forfeited  by  nonuser  or  misuser 
judicially  ascertained  ;  and  the  government  may,  in  the  ex- 
ercise of  the  sovereign  [.ower  of  eminent  domain,  resume 
the  property  for  public  use,  on  making  a  just  compensa- 
tion.^ 

Statutes  of  a  State  cannot  divest  a  church  of  property 
acquired  by  it  by  purchase  or  by  ordination  previous  to  the 
American  Revolution.^  The  dissolution  of  the  regal  gov- 
ernment no  more  destroyed  the  rights  of  churches  to  pos- 
sess and  enjoy  property  which  belonged  to  them  than  it  did 
the  right  of  any  other  corporation  or  individual  to  its  or 
his  own  property.  If  real  estate  be  purchased  or  secured 
under  a  treaty,  the  extinguishment  of  the  treaty  no  more 
affects  such  rights,  than  the  repeal  of  a  municipal  law  af- 
fects rights  acquired  under  it.^ 

§  425.  Inviolability  of  charter  of  private  corporation. — Al- 
though, as  we  have  just  seen,  a  municipal  corporation  being 
created  for  public  purposes  alone,  is,  under  proper  limita- 
tions, within  legislative  control,  yet  the  charter  of  a  private 
corporation  is  an  executed  contract  between  the  govern- 
ment and  the  corporators  which  the  legislature  has  no 
power  to  repeal,  impair,  or  alter,  against  their  consent.*    By 


'  Benson  v.  New  York,  10  Barb.  223.  hamton  Bridge  Co.,  3  Wall.  51  ;  Wil- 

See  Trustees  of  Schools  v.  Tatman,  13  mington  v.  Reid,  13  Id.  264  ;  Delaware 

111.  27.  R.R.  Tax,  18  Id.  206;  Erie  &  North- 

^  Terrett  v.  Taylor,  9  Cranch,  43.  east  R.R.  Co.  v.  Casey,  26  Pa.  St.  287  ; 

2  Society,    etc.,  v.  New    Haven,    8  Lothrop  v.  Stedman,  42  Conn.   583 ; 

Wheat.  464.  Allen  v.  Buchanan,  9  Phila.  283  ;  Ste- 

*  Dartmouth  College  v.  Woodward,  4  vens  v.  Rutland,  etc.,  R.R.  Co.,  29  Vt. 

Wheat.    518;    Bush    v.    Shipman,    4  545;    Zabriskie    v.    Hackensack,   etc., 

Scammon  (5  111.)  190;  BrufFet  v.  Gt.  R.R.  Co.,  18  N.  J.  Eq.  (3  C.  E.  Green) 

Western  R.R.  Co.,  25  111.  353 ;  Bing-  178  ;  Sinking  Fund  Cases,  99  U.  S.  737 ; 
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the  act  of  Maryland  of  1 812,  it  was  stipulated  by  the  State 
that  the  corporation  of  the  Regents  of  the  University 
should  continue  forever.  And  yet  the  act  of  1825  pro- 
fessed to  abolish  the  corporation,  and  declared  that  the  sev- 
eral faculties  should  thereafter  consist  of  the  professors 
alone,  which  was  a  peremptory  and  unconditional  dissolu- 
tion of  the  corporation,  made  by  its  terms  to  take  effect 
with  or  without  its  consent,  and  manifestly  passed  under 
the  mistaken  impression  that  no  consent  was  necessary.^ 
The  charter  of  St.  John's  College  provided  that  a  specified 
sum  of  money  should  be  annually  and  forever  thereafter 
given  and  granted  as  a  donation  by  the  public  to  the  use 
of  the  college.  Twenty-one  years  afterward  the  legislature 
passed  an  act  to  discontinue  the  donation,  and  ordered  that 
it  should  remain  in  the  State  treasury  subject  to  its  appro- 
priation by  the  legislature  for  literary  purposes.  It  was 
held  that  the  gift  constituted,  under  all  the  circumstances 
of  the  case,  a  contract  on  the  part  of  the  State  that  could 
not  be  legally  disregarded,  and  that  the  subsequent  act  was 
therefore  unconstitutional.^  A  corporation  was  indicted 
for  a  violation  of  a  statute  passed  in  1856  requiring  the 
corporation  to  make  and  forever  maintain  in  or  around  its 
dam  a  suitable  and  sufficient  fishway  for  the  usual  and  un- 
obstructed passage  of  fish,  under  a  penalty.  The  company 
was  incorporated  in  1848.  By  an  additional  act  in  1848 
the  corporation  was  authorized  to  increase  its  capital  stock 
upon  the  express  condition  that  the  corporation  should  be 
liable  for  damages  to  the  owners  of  fish-rights  existing 
above  its  dam,  incurred  by  the  stopping  or  impeding  the 
passage  of  fish  up  and  down  the  Merrimac  River  by  the 


Greenwood  v.  Freight  Co.,  105  Id.  13  ;  Williams,  9  Gill  &  Johns.  365.    The 

New  Orleans  Gas  Light  Co.  v.  Louisi-  act  of  1825  was  therefore  unconstitu- 

ana  Light,  etc.,  Co.,  115  Id.  650;  11  tional  and  void. 

Fed.  Rep.  277  ;  Cent.  L.  J.  of  Feb.  26,  =  St.  John's  College  v.  State,  15  Md. 

1886,  Vol.  22,  No.  9.  330. 
•  Regents  of  University  of  Md.  v. 


§  425  DISSOLUTION   OF   CORPORATIONS.  879 

dam,  and  an  adequate  and  constitutional  mode  of  assessing 
these  damages  was  prescribed  by  the  act.  The  act  also 
provided  that  it  should  take  effect  whenever  the  stock- 
holders at  a  legal  meeting  should  accept  the  provisions  of 
it,  and  file  an  authenticated  copy  of  their  vote  of  accept- 
ance in  the  office  of  the  secretary  of  state,  which  was  done. 
Soon  after  the  passage  of  the  act  the  damages  assessed,  as 
provided,  were  paid  by  the  corporation.  The  court  said  : 
"This  was  not  a  new  provision  requiring  the  better  per- 
formance of  a  pre-existing  duty.  It  was  substituting  a 
new  species  of  indemnity  to  parties  where  none  in  any 
form  existed  before,  either  by  an  action  of  tort  at  common 
law  or  by  a  claim  for  damages  under  any  statute.  Under 
these  circumstances,  it  appears  to  us,  especially  after  it  had 
been  acceded  to  by  the  company,  and  after  they  paid  a 
large  sum  of  money  in  pursuance  of  it,  that  this  enact- 
ment has  in  it  all  the  elements  of  a  contract  executed  by 

one  party  and  binding  on  the  other The  rule  is 

that  where  under  a  power  in  a  charter  rights  have  been 
acquired  and  become  vested,  no  amendment  or  alteration 
of  the  charter  can  take  away  the  property  or  rights  which 
have  become  vested  under  a  legitimate  exercise  of  the  pow- 
ers granted."^  Where  a  resolution  of  the  common  council 
of  a  city  authorizes  the  construction  of  a  railroad  over 
routes  designated  in  the  articles  of  association  of  a  railroad 
company  upon  certain  conditions  which  are  accepted  by  the 
company,  it  constitutes  a  contract  which  the  company  is 
bound  to  fulfil,  and  which  the  common  council  cannot  re- 
scind without  adequate  cause.  The  company  is  invested 
with  a  right  of  property  in  the  franchises  of  which  it  can- 
not be  deprived  without  its  consent  or  against  its  will,  and 
the  common  council  has  no  right  to  annul  or  impair  the 
grant.  ^  

'  Corn.  V.  Essex  Co.,  13  Gray,  239.        potations  take  property  subject  to  all 

'  Brooklyn  Cent.  R.R.  Co.  v.  Brook-    the  incidents  which  the  general  laws 

lyn  City  R.R.  Co.,  32  Barb.  358.    Cor-    of  the  land  attach  to  it.    An  injunc- 
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Two  railroad  companies  cannot  by  consent  of  tlie  legis- 
lature given  subsequently  to  subscriptions  to  the  stock  con- 
solidate without  the  consent  of  the  shareholders.  Although 
if  the  State  consents  to  the  consolidation  the  act  of  the 
companies  in  making  it  will  not  be  void,  yet  it  will  effect 
so  great  a  change  in  the  companies  it  will  discharge  non- 
consenting  stockholders.^  Such  consolidation  will  not  nec- 
.essarily  dissolve  the  corporation,  but  only  entitle  stock- 
holders who  do  not  consent  to  withdraw.  When  the  char- 
ter of  a  railroad  company  provides  that  should  the  company 
at  any  time  desire  an  amendment  of  the  charter  it  shall  be 
lawful  for  the  legislature  to  make  it,  the  most  reasonable 
construction  of  the  act  is  that  it  contemplated  amendments 
that  will  facilitate  the  building  of  the  road,  and  not  such  as 
will  in  effect  create  a  new  company  for  a  different  under- 
taking.^ Although  the  charter  of  a  corporation  provides 
that  it  shall  not  be  revoked,  annulled,  altered,  limited,  or 
restrained  without  the  consent  of  the  corporation,  except 
by  due  process  of  law,  the  legislature  has  the  right  at  all 
times  to  inquire  into  the  doings  of  the  corporation  and  the 
manner  in  which  the  privileges  and  franchises  conferred 


tion  neither  violates   nor  impairs  the  '  McCrary  v.   Junction  R.R.  Co.,  9 

obligation  of  the  charter  contract  on  Ind.  358. 

the  part  of  the  State,  because  the  prop-  ^  Booe  v.  Junction  R.R.  Co.,  10  Ind. 
erty  enjoined  is  presumed  to  be  held  by  93.  If  a  Masonic  grand  lodge  makes 
the  corporation  in  fraud  of  the  rights  changes  in  the  working  of  the  Order 
of  the  State.  The  right  of  a  State  to  exceeding  its  powers,  the  subordinate 
cause  by  statute  banking  companies  to  lodges  are  not  bound,  unless  they  regu- 
be  restrained  from  the  use  of  their  fran-  larly  and  understandingly  assent  to  the 
chises,  upon  bill  or  information  filed  alteration.  When  the  grand  lodge 
and  before  a  dissolution,  has  been  re-  takes  action  on  such  alterations,  the 
peatedly  sustained  by  the  courts.  Com-  subordinate  lodges  should  be  informed 
mercial  Bank  v.  State,  4  Smedes  &  distinctly  of  what  is  proposed  to  be 
Marsh,  439.  A  provision  in  the  char-  done,  and  have  an  opportunity  to  in- 
ter of  a  bank  for  summary  process,  by  struct  their  representatives  in  the  mat- 
which  the  claims  of  a  bank  may  be  en-  ter,  otherwise  they  will  not  be  holden, 
forced  against  its  debtors,  is  not  a  right  though  their  proxies  acting  under  or- 
but  a  remedy,  and,  as  such,  subject  to  dinary  powers  assented.  Smith  v. 
the  will  of  the  legislature.  Bank  of  Smith,  3  Dessaus.  Ch.  557. 
Columbia  V.  Okely,  4  Wheat,  235. 
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may  have  been  used  and  employed,  and  to  pass  any  laws 
which  may  be  deemed  more  effectual  to  secure  the  rights 
of  the  corporation  and  to  compel  the  performance  of  its 
duties  and  liabilities.  The  remedy  in  such  case  as  to  the 
mode,  the  time  when,  and  the  courts  where  it  shall  be  en- 
forced, is  not  in  any  way  placed  beyond  legislative  control, 
and  it  should  be  alike  in  substance  for  all  persons  and  cor- 
porations under  the  same  circumstances.^  A  remedial  stat- 
ute with  reference  to  the  construction  of  a  railroad  applies 
to  railroad  corporations  which  were  chartered  before  its 
enactment,  as  well  as  to  those  of  a  subsequent  date,  unless 
the  corporation  had  actually  entered  upon  the  construction 
of  its  road  under  pre-existing  laws.  The  exercise  of  police 
power  is  always  necessarily  retained  by  the  people  in  their 
sovereign  capacity  for  the  security  of  the  public,  and  it  can- 
not be  taken  from  them  by  legislative  enactment  or  char- 
tered immunities.^ 

§  426.  Reservation  by  legislature  of  power  to  repeal  or 
change  charter. — If  the  power  to  repeal  a  charter  be  reserved, 
the  exercise  of  the  power  is  merely  carrying  out  the  con- 
tract according  to  its  terms,  and  the  State  is  exercising  its 
rights,  not  forfeiting  those  of  the  corporation.  The  power 
to  repeal  is  something  reserved  absolutely,  so  that  the  fran- 
chises of  the  corporation  may  be  revoked  whenever  the 
legislature  shall  think  proper.  It  is  sometimes  reserved 
conditionally,  to  be  exercised  only  upon  the  happening  of 

'  Gowen  v.  Penobscot  R.R.  Co.,  44  provisions  which  are  omitted.    Neither 

Me.   140;    Howard  v.  Kentucky,  etc.,  will  such  provisions  exonerate  the  com- 

Ins.  Co.,   13  B.  Men.  282.     Provisipns  pany  from  duties,  liabihties,  and  obli- 

in  a  statute  inconsistent  with  those  of  gallons  imposed  upon  similar  corpora- 

a   subsequent   one   are   ordinarily   re-  tions  by  a  general  statute  to  which  no 

garded   as    repealed  without  any  re-  reference  is  made  in  the  charter,  unless 

pealing  clause.     But  the  simple  intro-  the  provisions  of  the  general  statute  are 

Suction  into  a  private  statute,  like  that  inconsistent  with  those  of  the  charter, 

of  a  railroad  charter,  of  a  portion  of  the  Pratt  v.  Atlantic,  etc.,  R.R.  Co.,  42 

provisions  which  are  found  in  a  public  Me.  579. 

and  general  statute  previously  enacted,  =  Veazil  v.  Mayo,  45  Me.  560. 
cannot  be  treated  as  a  repeal  of  other 
VOL.  II.— 56 
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a  certain  event,  in  whicii  case  the  charter  is  repealable  when 
the  event  happens.  If  there  is  a  reservation  of  the  right  to 
repeal  a  charter  when  certain  conditions  are  violated,  and 
the  violation  is  committed,  a  repeal  will  not  be  breaking 
the  bargain,  but  keeping  it ;  not  impairing,  but  enforcing 
the  obligation  of  the  contract.  The  most  that  can  be  said 
is,  that  the  repeal  is  void  if  it  comes  before  the  event.  If 
the  corporators  desire  to  contest  the  validity  of  the  repeal- 
ing act,  they  must  at  least  prove  that  the  event  did  not 
occur.  Nor  is  the  legislature  estopped  from  exercising  its 
power  of  repeal  by  the  fact  that  a  decree  has  been  obtained 
against  the  corporation  at  the  suit  of  the  attorney-general 
for  a  violation  of  its  charter.  This  power  of  the  legislature, 
which  is  a  part  of  the  contract,  cannot  be  taken  away  by 
rules  of  court.  For  the  same  offence  the  charter  might 
have  been  forfeited  on  quo  warranto  ;  but  the  State  is  not 
obliged  to  submit  to  have  the  machinery  of  a  court  inter- 
posed between  it  and  its  rights.^  A  provision  in  a  general 
statute  that  the  charter  of  every  corporation  that  shall  there- 
after be  granted,  shall  be  subject  to  alteration,  suspension, 
or  repeal,  in  the  discretion  of  the  legislature,  is  as  operative 
upon  all  companies  incorporated  after  its  enactment,  as  if  it 
were  repeated  in  their  respective  charters,  although  there  be 
no  reference  to  it  in  a  given  case  in  the  particular  charter.** 


'  Erie  R.R.  Co.  v.  Casey,  26  Pa.  St.  Cush.  424.  The  East  Boston  Ferry 
287  ;  Hyatt  v.  Whipple,  37  Barb.  595  ;  Company  was  incorporated  in  1852. 
McLaren  v.  Pennington,  i  Paige  Ch.  Some  years  afterward  the  legislature 
102.  See  Donworth  v.  Coolbaugh,  5  passed  an  act  limiting  the  rate  of  toll 
Clarke  Iowa,  300.  As  the  legislature  that  ferries  should  charge  railroad  corn- 
may,  in  pursuance  of  a  right  reserved,  panies  the  cars  of  which  crossed  a 
alter  or  repeal  the  charter  of  a  corpora-  ferry.  It  was  held  that  the  act  was 
tion  without  impairing  the  obligations  constitutional  by  virtue  of  a  statute  in 
of  a  contract,  the  same  thing  may  be  existence  when  the  ferry  company  was 
done  by  the  people  when  they  establish  chartered,  reserving  the  right  to  amend, 
the  fundamental  law  of  the  State.  Mat-  etc.,  and  that  the  act  fixed  the  rate  of 
ter  of  the  Reciprocity  Bank,  22  'N.  Y.  toll  which  the  ferry  company  could 
9  ;  S.  C.  29  Barb.  369.  exact  for  passengers  crossing  the  ferry 

'  Suydam   v.   Moore,   8   Barb.  358 ;  in  the  cars.     Parker  v.  Metrop.  R.R. 

Roxbury  v.  Boston,  etc.,  R.R.  Co.,  6  Co.,  109  Mass.  506. 
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Hence  an  act  passed  under  such  circumstances  after  the  in- 
corporation of  a  mutual  insurance  company  declaring  that 
in  such  companies  the  net  profits  should  be  taken  to  be  the 
excess  of  a  dividend  over  six  per  cent,  annually,  payable  by 
the  companies  respectively  to  the  holders  of  the  guaranty 
capital  stock  actually  paid  in,  is  constitutional  though  the 
by-laws  of  a  company  provide  that  seven  per  cent,  paid  to 
the  holders  of  the  guaranty  capital  stock  shall  be  taken  and 
estimated  exclusively  as  expenses,  and  not  as  profits.* 
Upon  a  bill  in  equity  by  one  of  the  creditors  of  the  Chelsea 
Bank  against  a  part  of  the  stockholders  to  recover  from 
them  individually  the  amount  of  two  bank  notes,  it  appeared 
that  the  charter  of  the  bank  expressly  entitled  it  to  all  of 
the  powers  and  privileges,  and  subjected  it  to  all  of  the 
duties  and  liabilities  specified  in  the  36th  chapter  of  the 
revised  statutes,  which  declared  that  the  holders  of  stock  in 
any  bank  when  its  charter  expired  should  be  liable  individ- 
ually for  the  payment  and  redemption  of  all  bills  issued  by 
the  bank  and  remaining  unpaid  in  proportion  to  the  stock 
respectively  held  by  them  at  the  time  of  the  dissolution  of 
the  charter ;  and  that  each  bank  should  be  subject  to  all 
of  the  liabilities  mentioned  in  the  44th  chapter.  The  latter 
provided  that  all  acts  of  incorporation  passed  after  a  certain 
date  should  be  subject  to  amendment,  alteration,  or  repeal 
at  the  pleasure  of  the  legislature,  but  that  no  act  of  incor- 
poration should  be  repealed  except  for  some  violation  of  its 
charter,  or  other  default,  when  the  charter  contained  an 
express  clause  limiting  the  duration  of  the  same.  The 
Chelsea  Bank  was  incorporated  in  1836  to  continue  until 
185 1.  In  1837  an  act  was  passed  repealing  the  charter. 
It  was  held  that  chapters  36  and  44  constituted  a  part,  and 
must  govern  the  construction  of  the  contract  with  the 
bank,  as  much  so  as  if  they  had  been  recited  verbatim  in 

'  Mass.  Genl.  Hospital  v.  State,  etc.,  Assoc.  Co.,  4  Gray,  227.    See  Bangor, 
c,  R.R.  Co.  V.  Smith,  47  Me.  34. 


etc, 
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its  charter  ;  that  the  reservations  in  those  chapters  were  not 
conditions  repugnant  to  the  grant,  but  only  limitations  of 
it ;  that  the  legislature  had  power  to  repeal  the  charter,  and 
the  act  of  1837  was  valid  and  effectual  for  that  purpose; 
that  the  proceedings  of  the  legislature  inquiring  into  and 
ascertaining  whether  existing  facts  rendered  its  action  ex- 
pedient and  necessary,  were  in  no  proper  sense  judicial  acts  ; 
that  although  the  statute  provided  for  the  nominal  exist- 
ence of  the  corporation  after  its  dissolution  for  the  purpose 
of  closing  its  concerns,  yet  from  the  time  of  the  repeal  of 
its  charter,  billholders  and  other  creditors  became  entitled 
to  all  of  the  remedies  against  the  officers  and  stockholders 
provided  in  the  36th  chapter.^  A  general  banking  law  under 
which  a  bank  was  organized,  provided  that  no  shareholder 
should  be  personally  liable  for  any  corporate  debt  unless 
the  articles  of  association  signed  by  him  declared  to  the 
contrary.  Another  section  of  the  law  reserved  the  right  at 
any  time  to  alter  or  repeal  it.  It  was  held  that  the  fact 
that  the  articles  of  association  of  a  bank  contained  a  clause 
that  the  shareholders  should  not  be  liable  in  their  individual 
capacity  for  any  contract,  debt,  or  engagement  of  the  bank, 
could  not  be  regarded  as  a  contract  with  the  State  in  any 
legal  sense,  there  being  no  authority,  necessity,  or  propriety 
on  the  part  of  the  bank  for  introducing  such  a  provision  in 
its  articles  ;  that  the  articles  were  dependent  upon  and  be- 
came a  part  of  the  law  under  which  the  bank  was  organized, 
and  subject  to  alteration  or  repeal  the  same  as  any  other 
part  of  the  general  system ;  and  hence  that  no  contract  of 
the  bank  was  impaired  by  a  change  in  the  State  constitu- 
tion imposing  personal  liability  on  the  stockholders.** 

A  reservation  of  power  to  revoke  charters  of  incorpora- 
tions does  not  authorize  the  legislature  to  exercise  its  au- 
thority in  this  respect  from  whim  or  caprice,  or  without 
any  cause,  but  only  after  examination  upon  grounds  stated.' 

'  Crease  v.  Babcock,  23  Pick.  334.  '  Delaware   R.R.   Co.    v.   Tharp,    5 

"  Sherman  v.  Smith,  I  Black.  587,         Harring.  Del.  454. 
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A  deprivation  of  power  by  a  legislative  repeal  in  the  exer- 
cise of  a  right  reserved,  is  different  from  the  case  of  a  cor- 
porate charter  in  which  no  right  of  repeal  is  reserved,  and 
a  forfeiture  is  claimed  for  misuser  or  nonuser.  In  Indiana 
the  act  of  1855,  by  which  the  act  of  1852  was  repealed, 
gave  an  option  to  banks  which  had  been  doing  business 
under  the  latter  act  to  continue  such  business  upon  com- 
plying with  certain  conditions.  As  a  bank  which  failed  to 
conform  to  the  requirements  of  the  act  of  1855  had  no 
power  to  do  a  general  banking  business  in  its  corporate  ca- 
pacity after  that  act  came  into  force,  it  was  held  not  correct 
to  say  that  the  power  of  sucTi  a  bank  continued  until  a  for- 
feiture was  judicially  declared.^  An  act  incorporating  a 
bank  provided  that  if  the  corporation  should  fail  to  go  into 
operation,  or  should  abuse  or  misuse  its  privileges,  the  leg- 
islature should  have  power  to  annul  the  charter.  It  was 
held,  that  although  the  judicial  tribunals  might  vacate  the 
charter  without  any  previous  reservation  of  a  right  to  repeal 
it,  upon  ascertaining,  by  a  proper  issue,  that  the  privileges 
of  the  corporation  had  been  abused  or  misused,  yet  that 
when  the  legislature  had  reserved  the  right  to  inquire  into 
and  find  the  facts,  however  legitimate  it  might  have  been 
for  the  bank  to  prove  before  the  legislature  that  it  had 
never  abused  or  misused  its  privileges,  yet  it  was  forever 
estopped  in  a  court  of  justice  by  a  legislative  decision,  the 
investigation  upon  the  result  of  which  the  legislature  re- 
served the  right  of  repeal,  being  a  rightful  subject  of  legis- 
lation in  which  the  corporation  had  acquiesced  by  accepting 
the~  charter.^      

'  Wilson  V.  Tesson,  12  Ind.  285.  A  done  by  a  corporation  or  its  officers, 
general  or  special  statute  directing  a  shall  constitute  a  forfeiture  of  the  char- 
suit  for  forfeiture  to  be  brought,  is  ter,  the  discretion  of  the  State  is  exer- 
not  necessary  in  order  that  the  will  cised,  and  its  will  that  the  forfeiture 
of  the  State  may  be  known  as  to  shall  be  claimed  expressed.  State  v. 
whether  or  not  a  forfeiture  shall  be  Southern  Pacific  R.R.  Co.,  24  Texas, 
claimed  ;    for  whenever  the  State  de-  80. 

Clares,  by  its  legislature,  that  a  partic-  '  Miners'  Bank  v.  United  States,  I 

ular  act  of  misfeasance  or  nonfeasance  Greene,  Iowa,  553. 
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Every  grant  of  a  sovereign  power  is,  in  case  of  ambigu- 
ity, to  be  construed  strictly  against  the  grantee,  and  in  fa- 
vor of  the  government.  The  rights  of  the  public  are  not, 
therefore,  presumed  to  have  been  surrendered  to  a  corpo- 
ration, except  so  far  as  an  intention  to  surrender  them 
clearly  appears  in  the  charter.  Where  the  constitution  or 
a  general  statute  provides  that  every  act  of  incorporation 
passed  under  it  shall,  at  all  times,  be  subject  to  amendment 
or  repeal,  at  the  pleasure  of  the  legislature,  it  reserves  to 
the  legislature  authority  to  make  any  alteration  in  a  char- 
ter granted  subject  to  it,  that  will  not  defeat  or  substantially 
impair  the  object  of  the  grant,  or  any  rights  which  have 
vested  under  it,  and  that  the  legislature  may  deem  neces- 
sary to  secure  that  object,  or  other  public  or  private  rights. 
Hence,  if,  in  a  charter  to  maintain  a  dam  across  a  stream, 
no  express  authority  is  given  to  maintain  the  dam  without 
a  fishvvay,  the  terms  and  provisions  of  the  charter  do  not 
preclude  the  inference  that  the  legislature  contemplated  the 
construction  of  a  dam  with  a  suitable  passage  for  fish,  so 
as  not  unnecessarily  to  impair  the  public  right  in  that  re- 
gard ;  and  if  the  corporation  should  not  make  a  proper 
fishway,  it  might  be  compelled  to  do  so  by  more  specific 
legislation.  And,  though  the  charter  provides  that  the 
corporation  shall  pay  damages  to  the  owners  of  fishing 
rights  above  the  dam,  which  it  does,  this  does  not  provide 
compensation  for  injuries  caused  by  the  construction  and 
maintenance  of  the  dam  to  fishing  rights  in  the  river  below, 
and  the  legislature  may  require  the  corporation  to  construct 
a  suitable  fishway  around  its  dam,  if  such  a  fishway  is  nec- 
essary to  protect  fishing  rights  which  have  not  been  com- 
pensated.^   

'  Commissioners  v.Holyoke,  etc.,  Co.,  ing  tlie  francliise,  with  a  provision  ex- 

104  Mass.  446.     The  Supreme  Court  of  empting  the  corporation  from  all  obli- 

the  United  States,  in  affirming  this  de-  gation  to  construct  a  fishway  for  the 

cision,  said :  "  A  charter  may  be  grant-  free  passage  of  fish  ;   for  the  enterprise 

ed  to  build  a  dam  across  a  river  whose  of  erecting  a  dam  to  create  power  to 

whole  course  is  within  the  State  grant-  operate  mills,  is  so  far  public  in  its  na- 
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Where  the  charters  of  railroad  companies  are  subject  by 
a  general  law  to  alteration,  amendment,  or  repeal,  and  it 
has  been  enacted  that  certain  specific  changes,  required  for 
public  safety  and  convenience,  shall  be  made  in  railroad 
beds,  and  in  their  crossings  and  connections,  it  is  a  neces- 
sary consequence  of  the  exercise  of  this  authority  by  the 
legislature,  that  it  shall  prescribe  by  whom,  in  what  manner, 
and  under  whose  supervision  the  work  shall  be  done,  and 
in  what  proportion  the  companies  affected  shall  defray  the 
expense.  Being  ordered  and  done  for  the  common  bene- 
fit, it  is  reasonable  and  lawful  that  the  several  companies 
shall  be  required  to  contribute  a  fair  and  just  proportion  of 
the  cost.  In  such  case,  no  contract  is  violated,  and  no  prop- 
erty taken  for  public  use  without  compensation.^  One  of  the 
most  obvious  reasons  for  reserving  to  the  legislature  the  right 
to  alter,  amend,  or  repeal  the  charters  of  railroad  corpora- 
tions, is,  to  enable  it  to  compel  an  unwilling  corporation  to 
perfect  and  extend  its  connections  with  other  railroads,  as  the 
convenience  of  the  public  may  from  time  to  time  require. 
In  a  case  in  Massachusetts  the  court  said  :  "  The  Boston 
and  Albany  Railroad  Company  must,  of  necessity,  have  a 
passenger  station  in  Worcester  ;  and  it  is  obviously  import- 
ant to  the  public  that  all  the  other  railroads  named  shall 
be  connected  with  it.     At  any  rate,  the  legislature  was  the 


ture  that  it  is  competent  for  the  legis-  throughout  its  whole  course,  from  its 

lature  to  exercise  the  power  of  eminent  source  to  its  confluence  with  tide  water, 

domain  to  accomplish  the  purpose,  if  Damages,  it  is  true,  were  to  be  paid  to 

suitable  provision  is  made  to  compen-  the   owners  of  fish  rights  above  the 

sate  the   owners   of  the   property,   or  dam,  and  the  court  here,  in  respect  to 

rights  condemned  under  that  power,  that   matter,   concurs   with   the   State 

Butitisdoubtful  whether  the  legislature  court  that  the  meaning  is  satisfied  by 

of  a  State  can  make  a  contract  with  regarding  it  as  providing  for  a  partial 

such   a  corporation,  authorizing  it  to  interruption  and  injury  of  those  rights, 

construct  a  dam  across  a  river  flowing  and  not  as  contemplating  their  utter 

through   two    or   more  States,  which  destruction."     Holyoke  Co.  v.  Lyman, 

shall  permanently  exempt  the  grantees  15  Wall.  500. 

from  all  such  obligation,  and  destroy  '  Fitchburg  R.R.  Co.  V.  Grand  June- 
forever  the  rights  of  fishery  in  the  river  tion  R.R.  Co.,  4  Allen,  198. 


888  DISSOLUTION   OF   CORPORATIONS.  §  426 

exclusive  judge  as  to  that  matter,  and  an  amendment  of 
the  several  charters  so  as  to  secure  such  an  object,  was  a 
reasonable  exercise  of  its  reserved  right.  The  compensa- 
tion for  the  outlay  is  in  the  tolls  received  from  travelers 
and  others."  ^  If  a  railroad  company  refuses  to  provide 
reasonable  accommodation  for  the  public  in  any  locality  on 
the  line  of  its  road,  the  legislature  may  alter  and  modify  the 
discretionary  power  which  the  charter  confers  on  the  direct- 
ors so  as  to  make  the  duty  imperative.  Whether  a  proper 
ground  for  interference  is  presented  in  a  particular  case,  is 
a  matter  for  the  consideration  of  the  legislature,  and  its  de- 
termination will  be  conclusive.*  Grants  beneficial  to  a  cor- 
poration will  be  presumed  to  have  been  accepted  by  it.^  A 
general  corporation  law  provided  that  "  the  legislature  may 
at  any  time  alter,  amend,  or  repeal  this  act ;  but  such  alter- 
ation or  amendment  shall  not  operate  as  an  alteration  or 
amendment  of  the  corporate  rights  of  companies  formed 
under  it,  unless  specially  named  in  the  act  so  altering  or 
amending  this  act."  It  was  held  that  the  foregoing  restric- 
tion was  inserted  solely  for  the  protection  of  corporations, 
and  could  not  be  properly  construed  as  intended  to  prevent 
the  legislature  by  general  amendment  from  removing  any 
restrictions,  or  releasing  or  diminishing  any  obligation  or 
burden  imposed  upon  corporations  by  the  general  act.* 
The  charter  of  a  corporation  may  be  made  liable  to  repeal 
by  an  amendment  accepted  by  the  corporation,  notwith- 


'  Worcester  v.   Norwich,  etc.,  R.R.  to  alter,  amend,  or  repeal  the  charter 

Co.,  109  Mass.  103.  at  pleasure.   When,  therefore,  the  legis- 

^  Com.   V.   Eastern   R.R.    Co.,    103  lature  afterward  restored  to  the  society 

Mass.  254.  the  untrammelled  right  to  tax  the  pews 

'  Bangor,  etc.,  R.R.  Co.  v.  Smith,  47  according  to  the  tenor  of  the  deeds  of 

Me.  34.  the  pewholders,  it  impaired  no  obliga- 

*  People  V.  Grand  Blanc,  etc.,  P.  R.  tion  of  contract  contained  in  either  the 

Co.,  10  Mich.  400.     Upon  the  incorpo-  deeds  or  charter,  and  derogated  from 

ration  of  a  religious  society,  the  charter  no  right  or  interest  of  the  pewholders  of 

required  the  assent  of  a  majority  of  the  a  fixed  or  permanent  character.   Bailey 

pewholders  to  the  validity  of  every  pew  v.  Trustees  of  Meth.  Epis.  Church,  6 

tax,  but  the  legislature  reserved  power  R.  I.  491. 
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Standing  the  charter  was  before  irrepealable.^  A  remedy 
may  be  changed  or  wholly  taken  away  by  the  legislature 
after  the  commencement  of  a  suit.  In  Maine,  by  the 
statute  of  1 83 1,  the  legislature  reserved  the  right  in  certain 
cases  to  declare  the  charters  of  banks  forfeited.  In  1841 
an  act  repealed  the  charter  of  the  Frankfort  Bank,  and  pro- 
vided for  the  appointment  of  receivers,  previous  to  which 
an  action  against  the  bank  was  commenced  and  its  property 
attached.  It  was  held  that  the  creditors  of  the  bank  could 
not  object  to  the  constitutionality  of  the  act  dissolving  the 
corporation  for  causes  which  under  the  charter  were  suffi- 
cient for  the  purpose  ;  that  as  the  bank  had  ceased  to  exist 
excepting  so  far  that  the  receivers  could  prosecute  any  suit 
pending  in  its  name,  there  was  no  party  whom  the  plaintiff 
could  prosecute  or  take  judgment  against  unless  in  a  court 
of  equity ;  and  that  the  obligation  of  the  contract  between 
the  plaintiff  and  the  bank  was  not  impaired  by  the  repeal 
of  its  charter,  but  only  the  mode  of  obtaining  indemnity 
changed.^  The  right  reserved  in  a  charter  by  the  legisla- 
ture to  .alter  or  repeal  it,  is  a  right  to  change  it  as  between 
the  original  parties  and  such  others  only  as  have  been  per- 
mitted, by  mutual  consent,  to  share  in  its  privileges  and 
benefits ;  not  to  compel  them  to  operate  in  conjunction 
with  others.  Hence,  an  act  which  increases  the  number  of 
trustees  of  a  corporation  without  the  consent  of  the  corpo- 
rators, and  names  the  persons  to  fill  the  positions,  is  void. 


'  Mobile,  etc.,  R.R.  Co.  v.  State,  29  power  of  the  legislature  to  alter  or  re- 
Ala.  573.  peal  a  corporate  charter;  the  existence 

°  Read  v.   Frankfort   Bank,   23  Me.  of  the  power  not  depending  in  any  de- 

318.     By  the  constitution  in  force  when  gree  upon  the  mere  form  or  manner  of 

a  bank  charter  was  granted,  the  assent  its  exercise.     If  it  were  otherwise,  the 

of  two-thirds  of  the  members  elected  to  same  argument  would  apply  if,  by  an- 

each  branch  of  the  legislature  was  made  other  change   in  the  constitution,  the 

requisite   to   every   bill  creating,  con-  legislature  should  be  made  to  consist  of 

tinuing,  altering,  or  renewing  any  body  only  one   house   or  branch  instead  of 

politic  or  corporate.     When   under  a  two.     Matter  of  the  Reciprocity  Bank, 

subsequent  constitution  this  provision  29  Barb.  369 ;   29  N.  Y.  9 ;    State   v. 

was  changed,  it   did   not    affect    the  Southern  Pacific  R.R.Co.,  24  Texas,  80. 
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If  in  such  a  case  the  old  trustees  had  been  displaced,  and 
new  ones  appointed  in  their  stead,  the  change  for  every  sub- 
stantial practical  effect  would  not  have  been  more  radical.^ 
Although  it  is  not  necessary  that  there  should  be  an  exact 
conformity  between  the  act  creating  and  the  one  repealing 
a  corporate  charter  so  far  as  the  name  is  concerned,  yet 
there  should  be  such  a  correspondence  as  to  leave  no  doubt 
of  the  intention  of  the  legislature.  Where  the  charter 
named  an  institution  as  "  The  President,  Directors,  and 
Company  of  the  Oakland  County  Bank,"  it  was  held  that 
the  charter  was  not  repealed  by  an  act  repealing  the  charter 
of  "  The  Bank  of  Oakland  County."  ^ 

§  427.  Grounds  of  forfeiture  of  corporate  franchises. — The 
right  of  a  corporation  to  exist,  and  its  authority  in  that 
capacity  to  conduct  the  particular  business  for  which  it  is 
created,  are  granted  subject  to  the  condition  that  the 
privileges  and  franchises  conferred  upon  it  shall  not  be 
abused  or  so  employed  as  to  defeat  the  ends  for  which  it  is 
established,  and  that  when  so  abused  or  misemployed  they 
may  be  withdrawn  or  reclaimed  by  the  State,  in  such  way 
and  by  such  modes  of  procedure  as  are  consistent  with 
law.  Although  no  such  condition  be  expressed  in  the  char- 
ter, it  is  necessarily  implied  in  every  grant  of  corporate 
existence.^  Constant  and  wilful  violations  of  the  funda- 
mental conditions  on  which  a  charter  has  been  granted  en- 
title the  State  to  repeal  it.  Abuses  of  this  character  are  of 
such  magnitude,  and  affect  the  public  so  injuriously,  that, 
when  wilfully  persisted  in,  it  becomes  a  duty  of  high  ob- 
ligation on  the  part  of  those  in  authority  rigidly  to  enforce 
the  forfeiture.*  In  an  action  brought  to  dissolve  a  hospital 
society,  it  appeared  from  the  charter  that  the   particular 


'Sage  V.  Dillard,  15B.  Mon.  340.  *Com.  v.  Commercial  Bank,  28  Pa. 

'  People  V.  Oakland  County  Bank,  i     St.  383.     See  Atty.  Genl.  v.  Petersburg, 
Doug.  Mich.  282.  etc.,  R.R.  Co.,  6  Ired.  461. 

'Chicago  Life  Ins.  Co.  v.  Needles, 
113  U.  S.  574,  per  Harlan,  J. 
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business  and  object  of  the  association  was  to  ameliorate 
the  sufferings  of  invalid  women,  by  furnishing  gratuitous 
treatment  and  advice  to  outdoor  patients,  and  by  providing 
skilful  medical  and  surgical  treatment  in  the  hospital,  which 
should  include  every  appliance  and  remedial  agent  that 
promised  to  promote  and  hasten  recovery,  upon  such  con- 
ditions as  would  render  the  benefits  available  to  those  for 
whom  they  were  designed,  regardless  of  the  nationality  or 
religious  opinions  of  the  applicant ;  and  to  train  and  educate 
respectable  intelligent  women  theoretically  and  practically 
in  all  that  pertained  to  the  duties  of  a  professional  nurse. 
It  was  further  proved  that  the  defendant  having  received 
from  the  State,  under  a  statute  making  appropriations  to 
certain  public  charitable  institutions,  the  sum  of  $7,500, 
adopted  a  resolution  that  $2,500  be  appropriated  to  pay 
one  Thompson  for  services  rendered  the  societ)^  and  dFrect- 
ed  the  treasurer  to  pay  the  same  from  any  funds  belonging 
to  the  society;  that  under  the  resolution  $2,500,  being  a 
part  of  the  $7,500  appropriated  by  the  State,  was  paid  to 
the  person  referred  to  in  the  resolution,  although  he  ren- 
dered the  society  no  service  except  ^o  ^ssist  in  inducing  the 
legislature  to  grant  the  appropriation  ;  that  such  payment 
was  made  under  a  collusive  and  corrupt  agreement  with  the 
treasurer  of  the  society,  who  was  one  of  the  trustees,  that 
Thompson  should  be  paid  by  the  defendant  whatever  sum 
should  be  appropriated  in  excess  of  the  sum  of  $5,000  ;  and 
that  the  $2,500  were  paid  Thompson  under  the  resolution, 
which  was  passed  by  the  trustees  in  confirm^^l^pn  of  the  acts 
of  the  treasurer  and  Thompson,  which  were  wefrknown  to 
each  of  the  trustees  at  the  time.  It  was  held  that  the  cor- 
poration had  been  guilty  of  such  an  abuse  of  its  powers  as 
to  have  forfeited  its  charter.^     To  constitute  a  forfeiture 


1  People  V.  Dispensary  &  Hospital  fraud,  notwithstanding  such  restoration 
Soc,  7  Lansing,  304.  The  court  will  will  cause  a  dissolution  of  the  corpora- 
render  a  decree  compelling  a  corpora-  tion.  Matter  of  White  Mts.  R.R.  Co., 
tion  to  restore  property  acquired  by  50  N.  H.  50. 
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there  must  have  been  wilful  abuse  or  improper  neglect ; 
something  more  than  accidental  negligence,  excess  of  power, 
or  mere  mistake  in  the  mode  of  exercising  an  acknowl- 
edged power.^  Though  a  single  act  of  wilful  nonfeasance 
may  be  a  ground  of  forfeiture,  this  will  not  be  so  in  respect 
to  an  act  of  nonfeasance  not  committed  wilfully,  and  not 
producing  or  tending  to  produce  mischievous  consequences 
to  any  one,  and  not  contrary  to  the  particular  requirements 
of  the  charter.  A  substantial  performance  of  the  condi- 
tions or  duty  is  all  that  is  required. 

The  grant  to  a  corporation  being  made,  as  we  have  seen, 
on  an  implied  pledge  that  the  conditions  of  it  shall  be  ful- 
filled, when  the  public  is  affected  by  the  breach  of  a  con- 
dition, it  is  a  violation  on  the  part  of  a  corporation  of 
its  duty.  The  State  is  not  required  to  prove  an  actual  in- 
jury. It  is  a  sufficient  cause  of  forfeiture  if  the  act  be  such 
as  in  the  nature  of  things  is  calculated  to  produce  injury.'' 
It  was  objected  to  the  constitutionality  of  an  act  incorpo- 
rating an  aqueduct  company  for  the  purpose  of  supplying 
a  village  with  water,  that  there  was  not  an  express  provis- 
ion in  the  charter  requiring  the  company  to  supply  all  fam- 
ilies and  persons  who  should  apply  for  water,  on  reasonable 
terms ;  that  the  company  might  act  capriciously  and  op- 
pressively, and  that  by  furnishing  some  houses  and  lots, 
and  refusing  a  supply  to  others,  it  might  thus  give  a  value 
to  some  lots  and  deny  it  to  others.  To  the  foregoing,  the 
court  replied  that  this  would  be  a  plain  abuse  of  the  com- 
pany's franchise ;  that  by  accepting  the  act  of  incorpora- 
tion, it  undertook  to  discharge  all  the  public  duties  required 
by  the  charter.^  A  turnpike  corporation  made  a  convey- 
ance of  a  portion  of  its  road  to  a  town,  and  afterward 
ceased  to  keep  that  portion  of  the  road  in  repair.     The 

'State  V.  Merchants' Ins.,  etc.,  Co.,  'CommercialBankv.  State,  6Smedes 

8  Humph.  235.     See  Harris  v.  Miss.  &  Marsh,  599. 

Valley,  etc.,  R.R.Co.,51  Miss.  602;  Com.  "  Lumbard  v.  Stearns,  4  Cush.  60. 
V.  Franklin  Ins.  Co.,  115  Mass.  278. 
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legislature  had  previously  relieved  the  corporation  from  the 
maintenance  of  a  part  of  the  road  originally  laid  out,  and 
permitted  the  receipt  of  the  usual  tolls  for  the  residue. 
But  the  corporation  assumed  to  abandon  the  repair  and 
maintenance  of  a  further  portion  of  the  road,  and,  the  more 
effectually  to  relieve  itself,  made  the  sale.  It  was  held  that 
as  it  was  a  wilful,  deliberate  act,  putting  it  out  of  the 
power  of  the  corporation  to  perform  its  duty  in  the  future, 
and  a  continued  purpose  and  plan  to  escape  a  plain  duty, 
and  to  throw  off  the  burden  of  furnishing  the  considera- 
tion for  which  the  franchise  was  granted,  the  charter  must 
be  declared  forfeited.^ 

At  common  law,  the  failure  to  comply  with  a  material 
condition  of  the  charter,  either  express  or  implied,  is  a 
ground  of  forfeiture.  Of  this  character  is  the  failure  of  a 
bank  to  redeem  its  notes  which  it  has  put  in  circulation. 
When  it  fails  to  do  this,  it  ceases  to  discharge  the  obliga- 
tion imposed  upon  it  by  its  creation,  and  to  answer  the 
ends  for  which  it. was  instituted  ;  and  unless  there  be  some 
express  exemption  extended  to  it  for  such  failure,  the  State 
may  resume  the  grant*  The  objects  of  a  corporation  as 
expressed  in  its  charter  were,  the  promotion  of  education 
and  science,  the  conducting  of  experiments  in  agriculture, 
the  testing  of  soils,  and  the  cultivation  of  trees.  It  was 
authorized  to  locate  a  college  for  these  purposes,  and  to 
purchase  both  personal  and  real  property  ;  but  not  to  hold 
at  any  one  time  more  than  five  thousand  acres  of  land. 
The  corporation  bought  property,  located  its  college,  and 
did  what  was  required  by  its  charter  ;  but  five  years  subse- 
quent to  its  organization  it  sold  and  transferred  all  of  its 
property,  and  ceased  to  maintain  a  college  or  to  perform 
any  of  its  duties.     The  college  buildings  with  the  grounds. 


'  State  V.  Pawtuxet  Tump.  Corp.,  8    Spears,  433  ;  Planters'  Bank  of  Miss.  v. 

R.I.  182.  State,  7  Smedes  &  Marsh,  163.    See 

'  State  V.  Bank  of  South  Carolina,  I     State  v.  Commercial  Bank,  ioOhio,S39. 
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the  apparatus  and  the  library,  were  transferred  to  the 
State,  and  the  rest  of  the  property  to  private  individuals, 
The  president  and  trustees  afterward  only  held  five  meet- 
ings, and  nearly  fifteen  years  were  allowed  to  elapse  with- 
out their  holding  any.  In  an  action  by  the  attorney-gen- 
eral to  obtain  a  dissolution  of  the  corporate  existence,  it 
was  not  contended  by  him  that  the  mere  lapse  of  time,  or 
the  mere  fact  of  the  sale  of  the  corporate  property,  or.  the 
mere  failure  of  the  corporation  to  elect  officers,  would  ipso 
facto  work  a  dissolution ;  but  that  the  absolute  abandon- 
ment by  the  corporation  of  all  of  its  duties,  and  all  of  the 
objects  for  which  it  was  created,  during  nearly  nineteen 
years,  should  be  deemed  by  the  court  sufficient  grounds  for 
declaring  its  dissolution.  Judgment  of  dissolution  with 
costs  was  rendered,  notwithstanding  the  pendency  of  a  suit 
by  the  corporation  for  the  recovery  of  real  estate  conveyed 
to  the  State  several  years  previous.^  The  ordinary  business 
of  an  insurance  company  was  to  insure  vessels,  goods,  and 
to  take  all  marine  and  inland  navigation  risks,  to  lend 
money  on  bottomry  and  respondentia,  and  to  make  fire  in- 
surances. The  board  of  directors  of  the  company  hav- 
ing resolved  that  the  company  should  cease  to  take  any 
risks  after  a  specified  day,  and  directed  the  executive 
officers  to  cancel  all  policies  and  liquidate  all  outstanding 
liabilities  as  speedily  as  possible,  the  resolution  was  carried 
into  effect,  and  for  more  than  a  year  prior  to  the  presenta- 
tion of  a  petition  for  the  appointment  of  a  receiver  no  new 
policy  had  been  issued,  nor  any  new  risk  taken,  except  in 
two  or  more  instances  in  pursuance  of  an  agreement  of  the 
company  to  that  effect  contained  in  open  policies  which 
were  outstanding  at  the  date  of  the  resolution.  Only  six 
risks  were  outstanding  during  the  year.  The  company  had 
maintained  the  form  of  its  corporate  organization ;  but  it 


'  State  V.  "Pipher,  28  Kansas,    127.    See  Valley  Bank,  etc.,  v.  Ladies'  Cong, 
Sewing  Soc,  lb.  423. 
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had  employed  no  clerks  or  agent,  paid  no  salaries  or  office 
rent,  and  its  board  of  directors  had  not  been  convened  since 
the  passage  of  the  resolution.  It  was  held  that  the  com- 
pany had  suspended  its  ordinary  and  lawful  business  for 
one  year  within  the  meaning  of  the  statute  providing  that 
in  such  case  it  should  be  adjudged  to  be  dissolved.  The 
court  said  :  "  Under  our  system  of  creating  corporations 
by  special  acts  of  legislation,  ostensibly  for  the  public  ben- 
efit, the  judgment  of  the  legislature  is  exercised  upon  the 
necessity  and  propriety  of  the  corporate  grant  at  the  time 
and  place  where  it  is  sought,  and  one  important  element  in 
such  judgment  is  the  extent  of  previous  outstanding  cor- 
porate franchises  of  the  same  class  and  character.  It  is 
obvious  that  no  accurate  knowledge  on  this  subject  would 
be  attainable,  and  no  judicious  legislation  could  be  expected, 
if  corporations  created  by  existing  and  former  acts  were  at 
liberty  to  cease  transacting  business  and  again  to  resume  it 
whenever  they  pleased.  From  these  considerations,  and 
the  public  objects  and  purposes  of  their  creation,  it  follows 
that  the  charters  of  these  corporations  imply  and  require 
that  they  shall  perform  the  business  for  which  they  are  in- 
stituted; and  an  entire  omission  to  commence  business,  and 
a  substantial  suspension  of  the  same  after  it  is  commenced, 
are  alike  violations  of  the  provisions  of  their  acts  of  incor- 
poration."^ The  better  opinion  is  that  a  destruction  of 
bridges  which  by  not  being  restored  leaves  a  turnpike  road 
impassable  for  any  considerable  length  of  time,  presents 
such  a  state  of  non-repair  as  will  work  a  forfeiture  at  com- 
mon law.^  It  is  not  a  sufficient  answer  to  an  allegation 
that  the  defendant,  a  turnpike  company,  failed  to  keep  its 
bridges  over  the  streams  crossing  its  road  in  good  order 
and  repair,  that  the  act  incorporating  the  company  and  giv- 
ing it  power  to  erect  bridges  is  permissive  only,  and  not 


'  Matter  of  Jackson  Marine  Ins.  Co.,        ''People  v.    Hillsdale    &    Chatham 
4  Sandf.  Ch.  559.  Tump.  Co.,  23  Wend.  254. 
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mandatory.  If  the  bridges  are  an  essential  part  of  the 
road,  and  the  road  would  be  impassable,  it  is  a  part  of  the 
defendant's  duty,  having  erected  them,  to  keep  them  in  re- 
pair.^ On  a  scire  facias  against  a  turnpike  company  to 
forfeit  its  charter  for  neglect  to  keep  its  road  and  bridges 
in  repair,  it  is  no  defense  that  a  charter  having  been  granted 
to  a  railroad  company  to  construct  its  line  near  to  and  par- 
allel with  the  turnpike,  the  income  derived  from  persons 
and  property  passing  upon  the  latter  has  been  insufficient  to 
keep  the  turnpike  in  good  order  and  repair.  "  It  might 
have  been  very  proper  for  the  State  when  chartering  the 
railroad  to  have  provided  for  compensation  for  the  pros- 
pective loss  to  the  turnpike  company,  as  has  frequently 
been  done  in  other  States  under  similar  circumstances  ; 
but  this  was  a  question  resting  entirely  with  the  legislature 
of  the  State,  and  their  action  is  conclusive  on  the  subject. 
There  is  another  answer  to  the  defense  in  this  case,  even 
assuming  that  the  charter  of  the  turnpike  company  con- 
tained exclusive  privileges  that  forbade  the  legislature  of 
the  State  incorporating  the  railroad  company.  The  rem- 
edy was  not  in  neglecting  to  repair  the  road  and  at  the 
same  time  collecting  the  tolls.  It  was  in  restraining  by 
proper  proceedings  the  railroad  company  from  construct- 
ing its  road.  The  breach  of  the  contract  on  the  part  of 
the  State  furnished  no  excuse  for  the  turnpike  com- 
pany in  disregarding  its  part  of  it,  which  was  a  burden, 
to  wit,  the  repairs,  while  at  the  same  time  insisting  upon 
the  observance  of  the  part  beneficial,  to  wit,  the  collec- 
tion of  the  tolls."  ^  If  an  act  incorporating  a  bank  au- 
thorizes its  location  in  a  particular  county,  the  establish- 
ment of  an  agency  in  another  locality  at  which  the  banking 
business  is  carried  on,  is  a  violation  of  the  charter.^    When 


'  Washington,   etc..   Tump.   Co.    v.  "  People  v.  Oakland  County  Bank,  I 

Maryland,  19  Md.  239.  Doug.  Mich.  282.    In  New  York  it  is 

'  Turnpike  Co.  v.  State,  3  Wall.  210,  provided  by  statute  that  if  any  corpora- 

per  Nelson,  J.  tion  does  not  organize  and  commence 
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a  Statute  makes  it  the  duty  of  a  corporation  to  keep  its 
principal  place  of  business  within  the  State  to  an  extent 
necessary  to  the  fullest  jurisdiction  and  visitorial  power  of 
the  State  and  its  courts,  a  neglect  of  this  duty  and  an  abuse 
and  misuser  of  the  corporate  powers,  privileges,  and  fran- 
chises in  these  respects  will  be  a  ground  for  judgment  of 
forfeiture  of  the  charter.^  The  charter  of  a  company, 
formed  for  the  object  of  purchasing  and  making  a  profit 
of  land  and  of  working  mines,  provided  that  ^100,000  of 
the  capital  should  be  subscribed,  and  half  of  that  sum  be 
paid  in  within  twelve  months,  and  that  the  corporation 
should  not  begin  business  until  it  had  been  certified  to  the 
board  of  trade  by  three  directors  that  the  required  capital 
had  been  subscribed  and  ^50,000  paid.  The  company 
commenced  business  without  the  payment  of  the  ^50,000, 
but  three  of  the  directors  sent  to  the  board  of  trade  a  cer- 
tificate falsely  stating  that  such  payment  had  been  made. 
It  was  held  that  the  sending  of  the  certificate  and  com- 
mencing business  without  the  prescribed  capital  rendered 
the  charter  liable  to  forfeiture.^  Where  a  statute  requires 
the  cashier  of  a  bank  to  make,  verify,  and  transmit  to  the 
auditor  of  the  State  an  account  of  its  condition,  the  neg- 
lect and  refusal  of  the  bank  to  do  so  or  cause  it  to  be  done 
will  be  a  ground  of  forfeiture  of  the  corporate  franchises.^ 

The  safe  investment  of  the  surplus  capital  and  other 
funds  of  an  insurance  company  which  are  not  needed  to 
pay  losses  or  to  loan  upon  securities,  the  settlement  and 
adjustment  of  losses,  the  collection  or  payment  of  debts 
due  to  or  by  the  company,  and  the  conversion  of  the  cor- 
porate property,  securities,  and  effects  into  money  when 


the  transaction  of  its  business  within  '  Eastern  Archipelago  Co.  v.  Reg., 

one  year  from  the  date  of  its  incorpora-  23  L.  J.  N.  S.  Q.  B.  82 ;  22  Eng.  L.  & 

tion,  its  corporate  powers  shall  cease.  Eq.  328. 

N.  Y.  Rev.  Sts.,  7th  Ed.,  p.  iS3i,sec.  7.  'State  v.   Seneca  County  Bank,  5 

'  State  V.  Milwaukee,  etc.,  R.R.  Co.,  Ohio  St.  171. 
45  Wis.  579. 
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necessary  for  the  corporate  purposes,  are  merely  incidental 
to  the  ordinary  business  of  the  company  for  the  transaction 
of  which  it  is  incorporated.  The  exercise  of  some  of  those 
incidental  powers  by  the  officers  of  the  corporation  during 
the  time  when  the  corporate  business  remains  suspended 
will  not  prevent  a  dissolution  of  the  corporation  upon  a 
proper  application  for  that  purpose.^  It  was  alleged  in  a 
complaint  against  a  railroad  company  and  admitted  by  the 
answer  that  the  corporation  became  insolvent  thirteen  years 
previous  ;  that  it  had  surrendered  its  property  to  creditors  ; 
that  it  had  remained  insolvent  ever  since  ;  had  not  paid  its 
debts,  and  had  entirely  suspended  its  business  ;  and  that  an- 
other corporation  with  the  same  general  object  had,  under 
the  authority  of  the  State,  organized  and  was  in  operation 
in  its  stead.  It  was  held  that  a  judgment  declaring  the 
corporation  dissolved,  appointing  a  receiver,  and  making 
an  injunction  against  it  perpetual  was  proper.^  In  Con- 
necticut a  statute  provided  that  the  Superior  Court,  as  a 
court  of  equity,  might,  on  the  application  of  any  stock- 
holder in  any  corporation  organized  under  the  laws  of  the 
State,  wind  up  the  affairs  of  the  corporation  and  dissolve  it 
whenever  it  should  appear  to  the  court  that  the  corporation 
had  voted  to  wind  up  its  affairs  or  had  abandoned  the  busi- 
ness for  which  it  was  organized,  and  had  neglected  for  an 
unreasonable  time  to  wind  up  its  affairs  and  distribute  its 
effects  among  its  stockholders.  The  Superior  Court  hav- 
ing found  that  a  corporation  was  liable  to  dissolution  on 
the  latter  grounds,  it  was  held  not  a  defense  that  a  decree 
in  bankruptcy  had  been  rendered  against  the  corporation  by 
the  District  Court  of  the  United  States  in  Massachusetts ; 
nor  that '  the  corporation  existed  not  only  by  the  laws  of 
Connecticut,  but  also  by  those  of  Massachusetts,  Rhode 
Island,  and  New  York ;  nor  that  the  acts  and  omissions 


'  Ward  V.  Sea  Ins.  Co.,  7  Paige  Ch.        '  People  v.  Northern  R.R.  Co.,  53 
294.  Barb.  98. 
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charged  as  abandonment  of  the  corporate  business  were  in- 
voluntary and  forced  upon  the  corporation  by  legal  pro- 
ceedings.^ 

§  428.  When  a  judgment  of  forfeiture  will  not  be  rendered. — 
Although  a  general  assignment  by  a  corporation  is  not  of 
itself  either  a  dissolution  of  the  corporation,  or  a  surrender 
of  its  franchises,  yet  it  may  deprive  it  of  the  power  to  com- 
ply with  the  terms,  fulfil  the  purposes,  and  perform  the 
conditions  upon  which  its  charter  was  granted,  and  thus 
prove  a  ground  of  forfeiture  for  nonuser.  A  reasonable 
discretion  must  of  necessity  be  allowed  a  corporation  in  the. 
exercise  of  the  powers  on  which  its  very  nature  depends, 
and  each  case  must  therefore  rest  somewhat  on  its  own  cir- 
cumstances.^ The  right  to  improve  and  extend  the  navi- 
gation of  a  river  is  a  franchise,  the  manner  of  doing  it  be- 
ing the  mode  of  exercising  the  franchise.  If  there  are 
various  alternative  modes  authorized  by  the  charter,  subject, 
each  of  them,  to  be  changed  at  the  will  of  the  corporation, 
no  experimental  trial  of  one  of  the  modes  will  work  a  for- 
feiture of  the  right  to  resort  to  the  others.  So  long  as  the 
charter  remains  in  force,  the  very  employment  of  some  one 
of  the  authorized  modes  of  improvement  is  a  practical  ex- 
ercise of  the  franchise.^     On  an  information  against  a  rail- 


'  Hartford  v.  Boston,  Hartford  &  '  Chesapeake,  etc..  Canal  Co.  v.  Bait., 
Erie  R.R.  Co.,  40  Conn.  524.  In  New  etc.,  R.R.  Co.,  4  Gill  &  Johns,  i.  A 
York  the  act  of  1825,  Session  Laws,  petition  for  the  dissolution  of  a  corpora- 
p.  450,  sec.  6,  provided  that  whenever  tion  stated  that  one-half  of  the  shares 
any  incorporated  company  should  for  of  the  corporate  stock  was  owned  by  the 
one  year  have  suspended  its  ordinary  petitioners ;  that  the  parties  differed  con- 
business,  the  corporation  should  be  cerning  the  management  of  the  cor- 
deemed  to  have  surrendered  its  porate  affairs ;  and  that  the  petitioners 
rights,  privileges,  and  franchises,  and  were  convinced  that  if  the  methods  and 
to  be  dissolved ;  that  is  to  say,  an  in-  plans  advocated  by  the  other  parties  in 
formation  might  be  filed  and  pursued  relation  to  the  management  of  the  cor- 
to  judgment  of  dissolution,  not  that  poration  were  carried  out,  the  result 
the  corporation  would  be  deemed  at  an  would  be  its  financial  ruin.  What 
end  without  such  a  proceeding.  the  methods  and  plans  were  the  peti- 

'  State     V.    Commercial    Bank,     13  tion    did    not    state;    neither  was    it 

Smedes  &  Marsh,  569.  shown  that,  on  account  of  disagree^ 
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road  company  praying  that  the  company  might  be  com- 
pelled to  show  cause  why  its  rights,  privileges,  franchises, 
and  liberties  should  not  be  adjudged  to  be  forfeited  by  rea- 
son of  its  neglect  and  refusal  to  run  passenger  trains  on  a 
branch  road,  it  appeared  that  the  company  had  built  and 
maintained  in  good  condition  that  portion  of  its  road  ;  that 
it  had  been  used  for  the  transportation  of  freight,  so  as  to 
meet  the  public  wants  and  demands  ;  that  the  company  had 
been  ready  to  carry  any  passengers  for  a  reasonable  com- 
pensation, and  that  none  had  applied  who  had  not  been 
transported ;  that  there  was  not  sufficient  business  to  pay 
the  expenses  of  running  regular  passenger  trains ;  that  the 
want  of  passenger  business  had  been  caused  by  the  estab- 
lishing, under  the  authority  of  the  legislature,  of  a  compet- 
ing line  for  the  transportation  of  passengers  over  a  horse 
railroad ;  and  that,  for  these  reasons,  the  company  discon- 
tinued the  running  of  regular  trains  over  the  branch  road,  and 
gave  public  notice  of  this  discontinuance.  It  was  held  that 
as  the  running  of  regular  trains  over  the  branch  road  had 
been  fairly  tried  and  proved  disastrous,  the  company  had 
discharged  its  duty,  and  the  information  must  be  dismissed. 
The  court  said  :  "  Upon  a  line  of  railroad  of  much  travel, 
and  where  the  public  convenience  required  frequent  trains 
for  the  carriage  of  goods,  a  corporation  would  not  dis- 
charge its  duty  by  furnishing  trains  wholly  inadequate  to 
meet  the  public  wants  ;  much  less  if  it  wholly  neglected  or 
failed  to  make  any  provision  whatever  to  meet  the  public 
wants.  We  are  not  prepared  to  say  that  such  neglect  and 
failure  would  not  be  deemed  such  a  dereliction  of  legal 
duty  on  the  part  of  the  corporation  as  to  involve  the  loss 
of  its  franchises.  But  it  is  plain  that  the  power  to  judge 
of  what  is  necessary  or  reasonable  in  the  premises,  is,  except 


ment,  or  for  any  other  reason,  a  dis-  poration.  It  was  held  that  the  petition 
solution  of  the  corporation  would  be  was  insufficient.  Matter  of  Pyrolusite 
beneficial  to  the  interests  of  the  cor-    Manganese  Co.,  29  Hun,  429. 
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where  the  legislature  has  expressly  intervened,  in  the  first 
instance  in  the  corporation.  It  is  clear  also  that  the  duty 
required  is  not  more  than  to  meet  and  suppl}'  the  public 
wants.  These  are  measured  by  the  business  actually  done, 
or  what  could  be  clearly  shown  would  be  done  if  increased 
facilities  were  granted.  There  is  nothing  in  the  language 
of  the  statute  requiring,  nor  can  any  just  implication  from 
the  powers  and  privileges  conferred  upon  the  corporation 
require,  that  trains  for  passengers  or  freight  should  be  pro- 
vided which  are  not  wanted,  or  which  the  business  upon 
the  road  would  utterly  fail  to  support.  Yet  such  is  in  sub- 
stance the  claim  made  by  the  commonwealth  through  the 
attorney-general.  It  is  contended  that  the  duty  is  not  rela- 
tive, but  absolute ;  that  it  is  not  to  be  measured  by  the  pub- 
lic wants  and  exigencies  at  the  time,  but  is  to  be  performed 
at  all  hazards,  or  at  any  sacrifice,  unless  or  until  the  legisla- 
ture shall  interpose  to  relieve  the  corporation  from  its  per- 
formance.    This  position  cannot  be  sustained."^ 

Under  a  statute  assuming  that  if  a  certain  distance  of  a 
plank  road  is  completed,  it  will  be,  as  far  as  it  goes,  a  pubHc 
benefit,  and  may  be  used  by  the  company  for  tolls,  making 
it  liable  to  forfeit  for  the  non-completion  of  only  so  much 
as  remains  incomplete,  a  total  failure  can  only  be  claimed 
for  a  neglect  to  complete  the  smallest  distance  allowed  as  a 
toll  road,  and  a  partial  forfeiture  for  non-completion  must 
be  confined  to  the  parts  unfinished  for  a  sufficient  length. 
When,  however,  the  act  points  out  what  is  essential  to  com- 


'  Com.  V.  Fitchburg  R.R.  Co.,  12  this  idea  or  policy  as  to  the  mode  in 
Gray,  180.  "The  railroad  contem-  which  railroads  were  to  be  used  was 
plated  in  the  earliest  legislation  on  the  abandoned  before  any  of  the  railroads 
subject  in  Massachusetts,  was  but  an  were  constructed  and  put  into  opera- 
iron  turnpike,  the  use  of  which  was  to  tion."  Ibid.,  per  Thomas,  J.,  referring 
be  paid  for  by  tolls  collected  of  per-  to  Sts.  of  Mass.  of  1829,  chs.  26,  93; 
sons  traveling  upon  it.  It  apparently  of  1830,  ch.  4;  of  1831,  ch.  56;  Bos- 
was  not  anticipated  that  railroad  com-  ton  &  Lowell  R.R.  Co.  v.  Salem  & 
panics  were  to  become  themselves  the  Lowell  R.R.  Co.,  2  Gray,  28. 
carriers  of  goods  and  passengers.    But 
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pleteness,  no  part  of  the  road  can  be  deemed  completed 
which  has  not  been  laid  out  and  constructed  as  the  statute 
directs.  A  plank  road  company  was  bound  by  the  act  in- 
corporating it  to  complete  five  consecutive  miles  of  its  road 
before  it  was  entitled  to  exact  toll.  Upon  the  fulfilment, 
however,  of  this  condition,  the  right  to  toll  on  the  part  fin- 
ished became  vested,  and  could  not  be  forfeited  or  affected 
by  a  failure  of  the  company  to  construct  the  balance,  or 
any  other  portion  of  the  road.  By  one  section  of  the  act 
the  company  was  to  cease  to  be  a  body  politic  if  within  two 
years  it  had  not  commenced  making  its  road,  and  expended 
on  it  ten  per  cent,  of  the  capital  stock.  By  another  section, 
if  the  road  was  not  finished  in  ten  years,  the  company  was 
to  forfeit  all  right  to  so  much  of  it  as  was  not  completed  in 
a  continuous  line.  It  was  held  that  to  establish  a  forfeiture  of 
the  franchise  of  the  entire  road  it  must  be  shown  that  no  five 
consecutive  miles  of  it  had  been  constructed,  and  that  if  it 
was  sought  to  forfeit  a  part  of  the  franchise,  it  must  be  made 
to  appear  specifically  what  part  was  not  made  in  accordance 
with  the  charter.  Neither  could  the  franchise  of  five  miles  of 
completed  road  be  forfeited  on  account  of  the  balance  of 
the  road  not  being  kept  in  repair,  if  there  was  no  complaint 
in  this  respect  as  to  the  five  miles.  An  act  passed  subse- 
quently to  the  incorporation  of  the  company  providing  that 
the  road  should  be  kept  in  more  perfect  condition  than 
was  required  by  the  original  act,  and  imposing  a  forfeiture 
of  the  whole  franchise  for  a  violation  of  the  new  provision, 
was  held  unconstitutional.^ 

It  is  not  a  ground  for  the  forfeiture  of  the  charter  of  a 
bridge  company,  that  the  company  did  not  demand  and  col- 
lect from  every  passenger  the  full  tolls  fixed  by  the  charter, 
but  made  a  regulation  by  which  passengers  paid  by  the  year 
a  much  less  sum  than  their  tolls  would  amount  to  if  they 
paid  by  the  trip,  in  consequence  of  which  the  surplus  fund. 


People  V.  Jackson,  etc.,  P.  R.  Co.,  9  Mich.  285. 
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by  which  the  bridge  was  to  be  made  free,  was  not  properly 
increased,  and  the  enfranchisement  of  the  bridge  was  post- 
poned ;  nor  that  the  company  refused  to  allow  the  relator 
to  pass  at  the  commuted  rates  of  toll,  the  penalty  being  by 
fine  for  taking  more  toll  than  the  law  allowed,  and  not  by 
forfeiture  of  the  charter ;  nor  that  the  company  had  not 
rendered  to  the  legislature  the  periodical  accounts  required 
by  its  charter,  the  State  during  the  time  complained  of 
owning  about  one-half  of  the  stock,  and  being  therefore  it- 
self a  party  to  the  omission ;  nor  that  when  the  company 
was  about  to  build,  and  wanted  a  piece  of  ground  for  an 
abutment,  it  did  not  obtain  the  land  in  the  mode  prescribed 
by  the  charter,  but  made  a  bargain  for  it  with  the  owner 
that,  as  the  consideration,  he  and  his  family  should  pass  toll 
free  for  forty  years  ;  nor  that  the  company  borrowed  money 
to  complete  the  bridge,  the  stock  not  being  sufficient  for 
that  purpose  and  the  charter  not  forbidding  it.^ 

§  429.  Waiver  of  forfeiture. — If  the  legislature  with  a  dis- 
tinct knowledge  of  a  breach  of  duty  by  a  corporation  thinks 
proper  by  an  act  to  remit  the  penalty,  or  to  continue  the 
corporate  existence,  or  to  deal  with  the  corporation  as  law- 
fully existing  notwithstanding  the  known  default,  such  con- 
duct will  be  taken  to  be  intended  as  a  declaration  that  the 
forfeiture  is  not  insisted  on,  but  that  previous  defaults  are 


'  Com.  V.  Allegheny  Bridge  Co.,  20  each  vessel  could  open  the  draw.  The 
Pa.  St.  185.  In  Com.  v.  Breed,  4  Pick,  court  said  that  any  delay  would  subject 
460,  the  question  was  whether  the  the  company  to  a  penalty,  but  would 
charter  of  a  drawbridge  company  had  not  be  cause  of  forfeiture.  Courts  pro- 
been  forfeited.  The  act  required  that  ceed  with  extreme  caution  in  proceed- 
the  draw  should  be  attended  by  proper  ings  which  have  for  their  object  the 
persons  at  the  expense  of  the  proprie-  forfeiture  of  corporate  franchises,  which 
tors,  and  a  penalty  was  provided  for  will  be  visited  only  for  ji  plain  abuse  of 
any  delay  that  might  be  caused  by  a  power  by  which  the  corporation  fails  to 
failure  to  raise  it.  No  person  was  kept  fulfil  the  design  and  purpose  of  its  or- 
at  the  draw,  but,  by  a  general  under-  ganization.  State  v.  Commercial  Bank, 
standing  with  the  coasters  that  it  would  10  Ohio,  535;  Com.  v.  Commercial 
be  more  convenient  for  them,  the  key  Bank,  28  Pa.  St.  383 ;  Harris  v.  Miss. 
or  crank  was  left  there,  so  the  crew  of  Valley,  etc.,  R.R.  Co.,  51  Miss.  602. 
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waived.^  The  legislature  by  a  public  act  recognized  the  ex- 
istence of  a  corporation,  supplied  trustees  in  the  places  of 
such  as  had  died  or  absented  themselves,  and  authorized  the 
corporation  to  continue.  It  was  held  that  this  act  was  a 
waiver  of  all  previous  forfeitures,  and  that  as  the  then  ex- 
isting members  acquiesced,  their  assent  cured  all  irregulari- 
ties.^ The  Chesapeake  and  Ohio  Canal  Company  was  in- 
corporated by  concurrent  acts  of  Congress,  and  of  the  legis- 
latures of  the  States  of  Maryland,  Pennsylvania,  and  Vir- 
ginia. It  also  succeeded  by  purchase  and  assignment  to  all 
of  the  rights  and  privileges  of  the  Potomac  Company,  which 
had  been  incorporated  long  prior  to  the  incorporation  of 
the  assignee  company.  The  Baltimore  and  Ohio  Railroad 
Company  was  chartered  subsequent  to  the  incorporation  of 
the  Chesapeake  and  Ohio  Canal  Company,  but  previous  to 
the  full  surrender  to  the  latter  company  by  the  Potomac 


•  Atty.  Genl.  v.  Petersburg,  etc.,  R.R. 
Co.,  6  Ired.  456;  State  v.  Bank  of 
Charleston,  2  McMuUan,  441  ;  Enfield 
Bridge  Co.  v.  Conn.  River  Co.,  7  Conn. 
28 ;  People  v.  Phoenix  Bank,  24  Wend. 
431 ;  Com.  Bank  of  Natchez  v.  State, 
6  Smedes  &  Marsh,  Miss.  599 ;  Bait.  & 
Ohio  R.R.  Co.  V.  Marshall  Co.,  3  West 
Va.  319 ;  Ormsby  v.  Vt.  Copper  Mining 
Co.,  65  Barb.  360 ;  Com.  v.  Union  Ins. 
Co.,  5  Mass.  230 ;  Folger  v.  Columbian 
Ins.  Co.,  99  Id.  267,  274 ;  Rice  v.  Nat. 
Bank,  126  Id.  300 ;  Briggs  v.  Cape  Cod 
Ship  Canal  Co.,  137  Id.  71 ;  Boston 
Glass  Manf.  Co.  v.  Langdon,  24  Pick. 
49;  Heard  v.  Talbot,  7  Gray,  113; 
Matter  of  N.  Y.  Elevated  R.R.  Co.,  70 
N.  Y.  338  ;  State  v.  Godwinsville,  etc.. 
Road  Co.,  44  J^.  J.  496 ;  Basshor  v. 
Dressel,  34  Md.  503  ;  In  re  Mechanics' 
Society,  31  La.  Ann.  627 ;  Central, 
etc.,  R.  Co.  V.  People,  5  Colorado,  39 ; 
Kanawha  Coal  Co.  v.  Kanawha,  etc., 
Coal  Co.,  7  Blatchf.  391  ;  Cent.  Cross- 
town  R.R.  Co.  V.  Twenty-third  St.  R.R. 


Co.,  54  How.  Pr.  186;  People  v.  Otta- 
wa Hydraulic  Co.,  1 1 5  111.  281.  Persons 
in  possession  of  corporate  franchises 
will  be  considered  as  rightfully  corpora- 
tors against  every  one  but  the  sover- 
eign ;  that  is,  when  it  is  shown  that  a 
charter  has  been  granted,  those  in  pos- 
session and  actually  in  the  exercise  of 
corporate  rights  will  be  deemed  right- 
fully there  against  all  who  have  treated 
or  acted  with  them  in  their  corporate 
character.  So,  when  it  is  shown  that 
a  charter  has  been  granted  upon  a  prec- 
edent condition,  and  persons  are  found 
in  the  quiet  possession  and  exercise  of 
corporate  rights,  the  precedent  con- 
dition will  be  taken  as  performed  as 
against  all  but  the  sovereign  ;  especi- 
ally when  the  charter  leaves  it  to  others 
to  declare  the  fact  of  performance,  and 
they  make  the  declaration.  Tar  River 
Nav.  Co.  v.  Neal,  3  Hawks  N.  C. 
520. 
"  State  V.   Vincennes   University,    5 

ind.  ^^. 
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Company  of  its  rights  and  interests.  The  charter  of  the 
Potomac  Company  was  an  act  creating  a  corporation  to  open 
and  extend  the  navigation  of  the  river  Potomac.  The  pre- 
amble stated  that  the  extension  of  the  navigation  of  that 
river  from  tide  water  to  the  highest  place  practicable  on 
the  north  branch  would  be  of  great  public  utility,  and  that 
it  might  be  necessary  to  cut  canals  and  construct  locks  and 
other  works  on  both  sides  of  the  river.  The  4th  section  of 
the  act  authorized  the  president  and  directors  to  agree  with 
any  person  or  persons  on  behalf  of  the  company  to  cut  such 
canals  and  to  do  such  other  things  as  they  should  judge  neces- 
sary for  opening,  improving,  and  extending  the  navigation 
of  the  river,  and  to  prosecute  the  work  from  place  to  place 
and  from  time  to  time,  upon  such  terms  and  in  such  man- 
ner as  they  should  see  fit.  It  appeared  that  there  were  in 
the  valley  of  the  Potomac  on  the  Maryland  shore  between 
forty  and  fifty  miles  of  narrow  difficult  passes,  along  which 
the  canal,  if  made  without  reference  to  a  railroad,  would 
have  to  be  supported  by  an  embankment  constructed  in  the 
bed  of  the  river  many  feet  below  the  usual  low-water  mark, 
and  that  if  the  railroad  had  a  choice  of  location,  a  canal 
there  would  be  impracticable.  The  railroad  company  filed 
a  bill  for  an  injunction  prohibiting  the  canal  and  Potomac 
companies  from  making  any  contract  with  or  receiving  any 
conveyance  from  any  of  the  parties  to  the  agreement  before 
made  by  them  with  the  agent  of  the  railroad  company  for 
any  lands  or  any  interest  in  lands  owned  by  them  and  lying 
within  the  limits  of  the  actual  location  of  the  railroad  as  sur- 
veyed and  marked  out  by  its  engineers.  It  was  held  that 
the  Potomac  Company  had  an  unlimited  discretion  coexten- 
sive with  the  geographical  limits  of  its  charter  to  make  a 
canal  from  place  to  place  for  opening,  improving,  and  ex- 
tending the  navigation  of  the  river  ;  that  its  charter  being  a 
contract  between  the  company  and  the  States  of  Maryland 
and  Virginia,  the  obligation  of  which  could  not  without  its 


906  DISSOLUTION    OF    CORPORATIONS.  §  429 

consent  be  impaired  by  any  act  of  the  legislature  of  either  of 
the  States,  nor  by  the  concurrent  acts  of  both,  consistently 
with  the  Constitution  of  the  United  States,  the  charter  of 
the  railroad  could  not  take  away  or  diminish  the  prior  and 
paramount  right  of  the  Potomac  Company  to  select  and 
appropriate  any  lands  in  the  valley  of  the  Potomac  for  the 
site  of  a  canal  wherever  it  should  think  proper.  There  be- 
ing no  difference  in  principle  between  a  law  that  in  terms 
impaii's  the  obligation  of  a  contract,  and  one  that  produces 
the  same  result  in  the  construction  and  practical  execution 
of  it ;  that  the  canal  company  as  the  assignee  of  the  Poto- 
mac Company  occupied  its  place,  and  was  invested  with  the 
same  prior  and  paramount  right  that  was  originally  granted 
and  vested  in  the  Potomac  Company  ;  that  the  charter  of  the 
Potomac  Company  was  not  limited  in  its  duration,  but  ex- 
pressly made  perpetual  by  its  terms,  defeasible  only  on  fail- 
ure by  the  corporation  to  accomplish  within  the  time  limited 
what  was  required  to  be  done ;  that  if  the  States  that 
granted  it  had  chosen  to  take  advantage  of  the  non-per- 
formance of  the  condition,  the  charter  might  have  been 
avoided  or  forfeited  by  scire  facias  or  quo  warranto,  but 
that  not  having  done  so,  the  franchise  endured  notwith- 
standing the  breach  of  the  condition  ;  that  the  two  States 
upon  whose  pleasure  alone  the  continuance  of  the  corpora- 
tion depended,  by  the  act  to  incorporate  the  canal  company 
conclusively  remitted  to  the  Potomac  Company  any  abuse 
or  neglect  of  its  franchises,  and  treated  the  latter  as  a  sub- 
sisting corporation  in  the  possession  of  all  of  its  original 
powers,  by  requiring  its  assent  to  the  charter  of  the  canal 
company,  and  by  declaring  that  upon  the  surrender  and 
transfer  by  the  Potomac  Company  to  the  canal  company  of 
its  charter,  all  the  rights  and  powers  therein  granted  to  the 
Potomac  Company  should  be  vested  in  the  canal  company, — 
not  the  rights  and  powers  then  held  by  the  Potomac  Com- 
pany,— but  all  that  had  been  granted,  and  which  must  have 
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been  considered  as  then  subsisting.^  Where  the  charter 
of  a  bank  provided  that  unless  a  certain  sum  therein 
named  was  paid  in  within  two  years,  the  act  of  incorpora- 
tion should  be  void,  it  was  held  that  it  would  be  unreason- 
able and  unjust  seven  years  after  granting  the  charter  to 
oust  the  corporation  from  its  franchises  for  this  reason, 
even  if  there  was  evidence  of  the  non-payment  of  the  sum 
pursuant  to  the  requirement.^  The  charter  of  a  turnpike 
company  made  it  the  duty  of  the  corporation  to  lay  before 
the  legislature,  at  the  end  of  every  six  years  after  the  set- 
ting up  of  any  toll-gate,  an  account  of  the  expenditures  and 
profits  of  the  road,  under  the  penalty  of  forfeiting  the  privi- 
leges of  the  act.  Toll-gates  were  erected  on  the  road  in  1806 ; 
but  no  account  was  laid  before  the  legislature  until  1830,  and 
at  the  end  of  the  several  terms  of  six  years  terminating  in 
1836  and  1842,  which  accounts  were  accepted  by  the  legis- 
lature as  sufficient  and  satisfactory  ;  and  in  1833  the  legis- 
lature passed  an  act  authorizing  the  corporation  to  change 
the  route  of  its  road  in  certain  places.  It  was  held  that 
the  reception  of  the  accounts,  and  the  passage  of  the  act  of 
1833,  constituted  a  waiver  of  the  pre-existing  ground  of 
forfeiture.  The  court  said :  "  The  legislature  did  not  ex- 
pressly declare  that  they  recognized  the  corporation  as  in 
existence,  or  confirmed  its  privileges,  but  we  think  no  other 
construction  can  be  given  to  their  proceedings.  It  is  a 
reasonable  doctrine  that  a  breach  of  condition  may  be 
waived.  It  is  an  important  element  in  the  law  relating  to 
landlord  and  tenant.  There  is  as  much  reason  for  consid- 
ering the  acts  of  a  legislative  body  a  waiver  of  forfeiture, 
as  there  is  for  giving  that  effect  to  the  act  of  a  landlord. 
The  State  can  claim  no  exemption  from  the  ordinary  rules 
which  govern  contracts,  and  there  is  not  to  be  one  law  for 
them,  and  another  for  private  persons.     The  legislature  ac- 


'  Chesapeake  &  Ohio  Canal  Co.  v.        '  People  v.  Oakland  County  Bank,  i 
Baltimore,   etc.,    R.R.   Co.,   4   Gill  &     Doug.  Mich.  282. 
Johns.  I. 
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cepted  the  accounts  laid  before  them  in  1830  and  the  sub- 
sequent years  as  sufficient  and  satisfactory ;  that  is,  they 
were  satisfied  with  the  accounts  as  a  sufficient  compliance 
with  the  charter.  The  act  of  1833  is  an  equally  clear 
waiver  of  a  forfeiture.  Notwithstanding  what  had  occur- 
red, they  authorized  the  corporation  to  alter  the  route  of 
their  road.  The  act  is  susceptible  of  no  other  construction 
in  this  regard  than  that  the  legislature  intended  to  waive 
any  forfeiture  consequent  on  the  prior  omissions  of  the 
corporation.  If  they  had  intended  to  insist  on  any  for- 
feiture, the  act  certainly  would  not  have  been  made.  The 
act  was  intended  to  be  beneficial  to  the  corporation.  But 
it  would  not  have  been  so,  unless  they  retained  the  other 
corporate  powers  necessary  to  enable  them  to  carry  into 
effect  the  purposes  of  the  act." ' 

If  by  the  terms  of  the  charter  the  franchise  is  forfeited 
absolutely  on  failure  to  perform  a  condition,  the  doctrine  of 
the  waiver  of  a  forfeiture  by  the  legislature  by  subsequent 
legislative  acts  is  inapplicable.* 

§  430.  The  fact  of  forfeiture  cannot  be  tried  collaterally.— It 
cannot  be  shown  in  defense  to  the  action  of-  a  corporation 
that  the  plaintiff  has  forfeited  its  corporate  rights  by  mis- 
user or  nonuser.  Advantage  can  be  taken  of  such  for- 
feiture only  on  process  in  behalf  of  the  State  instituted  di- 
rectly against  the  corporation  for  the  purpose  of  avoiding 
the  charter  or  act  of  incorporation  ;  and  individuals  cannot 
avail  themselves  of  it  in  collateral  suits  until  it  is  judicially 
declared.*      Although    nonuser  and   abandonment    of    its 

'  State  V.  Fourth   N.  H.  Turnpike  Grange,  etc.,  R.R.  Co.   v.   Rainey,  7 

Co.,  15  N.  H.  162.    See  People  v.  Fish-  Coldwell  Tenn.  420. 

kill  P.  R.  Co.,  27  Barb.  460 ;  Central  ^  State  v.  Fourth   N.   H.   Turnpilce 

Crosstown  R.R.  Co.  v.  Twenty-third  Co.,  supra. 

StreetR.R.  Co.,  54How.Pr.  168;  Mat-  'Thompson    v.    N.   Y.   &    Harlem 

terofN.Y.  Elevated  R.R.  Co.,  70  N.Y.  R.R.  Co.,  3  Sandf.  Ch.  625,  Central 

327;  Matter  of  the  Mechanics' Soc,  31  Crosstown  R.R.  Co.  v.  Twenty-third 

La.  Ann.  627;  White's  Creek  Tump.  StreetR.R.  Co.,  j«/ra/ Matter  of  N.  Y. 

Co.  V.  Davidson,  3  Tenn.  Ch.  396  ;  La  Elevated  R.R.  Co.,  supra  ;  N.J.  South- 
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business  by  a  corporation  may  be  a  gross  disregard  of  the 
duty  imposed  on  the  corporate  body  by  law,  and  an  essen- 
tial violation  of  the  terms  and  conditions  implied  from  the 
contract  entered  into  with  the  government  by  the  accept- 
ance of  the  charter,  and  upon  due  proceedings  had,  might 
be  a  sufficient  ground  upon  which  to  decree  a  forfeiture  of 
corporate  rights  and  privileges,  it  does  not  constitute  any 
valid  ground  upon  which  the  exercise  by  the  corporation  of 
any  of  the  powers  conferred  by  its  charter  can  be  defeated 
or  denied  by  third  persons  in  collateral  proceedings.  "  This 
results  from  the  very  nature  of  an  act  of  incorporation. 
It  is  not  a  contract  between  the  corporate  body  on  the 
one  hand,  and  individuals  whose  rights  and  interests  may 
be  affected  by  the  exercise  of  its  powers  on  the  other. 
It  is  a  compact  between  the  corporation  and  the  govern- 
ment from  which  it  derives  its  powers.  Individuals,  there- 
fore, cannot  take  it  upon  themselves  in  the  assertion  of 
private  rights  to  insist  on  breaches  of  the  contract  by  the 
corporation  as  a  ground  for  resisting  or  denying  the  exer- 
cise of  a  corporate  power.  That  can  be  done  only  by  the 
government  with  which  the  contract  was  made,  and  in  pro- 
ceedings duly  instituted  against  the  corporation.  It  would 
be  a  great  anomaly  to  allow  persons  nOt  parties  to  a  con- 
tract to  insist  on  its  breach  and  enforce  a  penalty  for  its 
violation ;  but  it  would  be  against  public  policy,  and  lead  to 
confusion  of  rights,  if  corporate  powers  and  privileges  could 
be  disputed  and  defeated  by  every  person  who  might  be  ag- 


ern  R.R.  Co.  v.  Long  Branch  Commis-  when  there  has  been  for  a  sufficient 

sioners,  39  N.  J.  28;  Crump  v.  U.  S.  length  of  time  an  entire   nonuser  of 

Mining  Co.,  7  Gratt.  352  ;  Hamilton  v.  corporate  franchises  and  a  neglect  to 

Annapolis  R.R.  Co.,  i   Md.  Ch.  107 ;  choose    corporate   officers.      But  it  is 

Connecticut,  etc.,  R.R.  Co.  v.  Bailey,  24  upon  the  ground  alone  of  a  presumed 

Vt.  465 ;  Irvine  v.  Lumberman  Bank,  surrender  of  the  charter,  that  evidence 

2  Watts  &  Serg.  204 ;  Dyer  v.  Walker,  of  nonuser  of  corporate  franchises  can 

40  Pa.  St.  157;  West  V.Carolina  Ins.  be    received.     Brandon    Iron    Co.  v. 

Co.,  31  Ark.  476.    It  is  probably  true  Gleason,  24  Vt.  228. 
that  a  legal  surrender  may  be  presumed 
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grieved  by  their  exercise.  Therefore,  it  has  often  been  held 
that  a  cause  of  forfeiture,  however  great,  cannot  be  taken 
advantage  of  or  enforced  against  corporations  collaterally  or 
incidentally,  or  in  any  other  mode  than  by  a  direct  proceed- 
ing for  that  object  in  behalf  of  the  government."  ^  In  an 
action  by  a  canal  corporation  against  an  individual  to  re- 
cover tolls  the  defendant  cannot  introduce  evidence  to  show 
that  he  has  sustained  damage  in  his  business  from  the  fail- 
ure of  the  plaintiff  to  construct  the  canal  in  the  manner  re- 
quired by  the  act  of  incorporation  ;  it  being  a  failure  of  duty 
by  reason  of  which  the  defendant  has  suffered  no  injury 
peculiar  to  himself,  but  one  which  can  only  be  redressed  by 
a  public  prosecution.  "  If,"  said  the  court,  "  the  canal  was 
opened,  and  toll  claimed,  and  the  public  did  not  interfere, 
and  the  defendant  used  the  canal,  he  thereby  subjected  him- 
self to  the  payment  of  the  toll.  By  demanding  the  toll 
the  plaintiff  claims  to  have  complied  with  the  conditions 
and  provisions  of  the  act  of  incorporation  ;  and  the  defend- 
ant, by  using  the  canal,  is  estopped  to  deny  the  right  of  the 
corporation  to  the  toll,  although  it  might  be  proceeded 
against  by  quo  warranto  for  the  repeal  and  dissolution  of 
the  charter,  or  by  indictment  for  a  misdemeanor  in  not 
keeping  the  canal  in  repair."  ^ 


'  Heard  v.  Talbot,  7  Gray,  113.     See  defendants  to  dig  their  canal  of  the 

Rex  V.  Amery,  2  Term  Rep.  515  ;  Same  depth  required  by  their  act  of  incorpo- 

V.  Pasmore,  3  Id.  199;  Terret  v.  Taylor,  ration,  and  also  from  its  filling  up  and 

9  Cranch,  43  ;  Slee  v.  Bloom,  5  Johns,  the  want  of  deepening  and  cleansing. 

Ch.  366 ;  S.  C.  19  Johns.  456  ;  Vernon  Parsons,  C.  J.,  in  delivering  the  opin- 

Soc.  V.  Hill,  6  Cowen,  23  ;  McLaren  v.  ion  of  the  court  on  a  motion  in  arrest 

Pennington,  i   Paige  Ch.  102  ;  Chesa-  of  judgment,  held  the  action  maintain- 

peake,  etc.,   Canal  Co.   v.  Bait.,  etc.,  able,  not  on  the  ground  that  the  plain- 

R.R.  Co.,  4  Gill  &  Johns,  i.  tiff  sustained  damage  by  means  of  the 

^  Proprs.  of  Quincy  Canal  v.  New-  original  failure  of  the  proprietors  to 

comb,   7    Mete.   276.      In   an    action  make  the  canal  of  the  required  depth, 

against  the  proprietors  of  a  canal  to  but  on  account  of  their  neglect  of  duty 

recover  damages  sustained  in   conse-  in   not   keeping  it  cleansed   and  free 

quence  of  the  canal  not  being  suflRcient  from   obstructions  after  it   had   been 

to  pass  a  raft,  the  declaration  averred  made.     The  plaintiff  proved  not  merely 

a  loss  arising  from  the  failure  of  the  damage  arising  from  the  fact  that  the 
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When  a  company  never  had  any  corporate  existence  so 
as  to  enable  it  to  take  and  hold  property  in  a  corporate 
name,  that  fact  may  be  inquired  into  in  a  collateral  pro- 
ceeding. And  so,  if,  professing  such  existence,  it  acquires 
for  a  particular  purpose  in  a  corporate  name  the  property 
of  another,  as  it  has  no  power  as  such  to  take,  neither  can 
it  transfer,  and  the  sufificiency  of  a  transfer  made  by  it  may 
be  inquired  into  collaterally.  Again,  when  a  corporation 
as  a  legal  and  necessary  consequence  of  certain  acts  has 
ceased  to  exist,  and  an  individual  claims  that  he  has  thereby 
been  injured,  or  that  certain  benefits  have  resulted  to  him, 
he  may,  by  averring  these  facts,  have  his  remedy,  and  need 
not  in  the  first  instance  commence  a  proceeding  and  have 
it  declared  that  t he-existence  of  the  corporation  has  termi- 
nated. If  the  original  company  has  lost  its  identity  by  be- 
coming merged  in  a  new  organization,  it  may  be  treated  as 
at  an  end.  It  cannot  thus  relieve  itself,  or  perhaps  the  cor- 
porators individually,  from  responsibility  to  those  to  whom 
it  or  they  are  indebted,  but  it  may  by  the  act  of  merger  be- 
come so  situated  as  to  be  estopped  from  claiming  that  it 
remains  undissolved.  Where,  on  the  other  hand,  a  corpo- 
ration had  an  existence,  and  has  committed  no  act  which 
per  se  works  a  forfeiture  or  dissolution,  and  the  inquiry  is 
whether  there  have  been  such  irregularities  in  its  proceed- 
ings or  such  failure  to  comply  with  the  terms  of  its  charter 
or  the  law  under  which  it  was  organized  as  to  work  a  for- 
feiture, the  courts  of  another  State  cannot  determine  the 
question  either  in  a  direct  or  collateral  proceeding.  A 
judgment  of  forfeiture  must  first  be  obtained  in  the  State 
which  conferred  the  corporate  powers.'' 


canal  was  not  constructed  of  the  re-  lost.    Riddle  v.  Proprs.  of  Locks  and 

quired  depth,  but  also  that  he  entered  Canals,  7  Mass.  169. 

It  with  a  raft,  and  that,  owing  to  the  '  Carey  v.  Cincinnati,  etc.,  R.R.  Co., 

shallowness    of    the    water,  his    raft  5  Iowa,  357.     A  general  statute  of  an- 

grounded,  and  being    detained    there  other  State  providing  for  the  incorpo- 

during  a  storm  a  part  of  his  raft  was  ration   of  companies  may  be  proved 
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§  431.  Judicial  determination  of  forfeiture. — Every  corpo- 
ration is,  in  legal  contemplation,  supposed  to  be  created  on 
account  of  the  benefit  which  the  public  at  large  or  some 
particular  section  or  class  of  the  community  will  derive 
from  the  exercise  of  its  corporate  powers,  as  well  as  for  the 
individual  benefit  of  the  stockholders.  As  already  stated, 
if  an  act  of  incorporation  fixes  a  definite  time  in  which  the 
charter  shall  expire,  when  the  time  arrives,  the  corporation 
is  dissolved.^     But  when  the  continuance  of  the  corpora- 


by  the  production  of  the  printed  vol- 
ume of  laws  purporting  to  be  published 
under  the  authority  of  the  State  gov- 
ernment, which  is  prima  facie  evi- 
dence. Proof  that  the  company  at- 
tempted an  organization  under  this 
statute,  transacted  business  as  a  corpo- 
ration de facto,  and  that  the  certificate 
of  shares  of  stock  in  the  company  re- 
cite that  the  company  was  organized 
under  the  general  laws  of  such  other 
State,  is  sufficient,  in  the  absence  of 
anything  to  the  contrary,  to  authorize 
a  finding  that  the  company  was  duly 
incorporated,  in  a  case  in  which  the 
fact  is  only  collaterally  in  issue.  Bar- 
rett V.  Mead,  10  Allen,  337. 

'  Although  a  corporation,  by  omit- 
ting to  perform  a  duty  imposed  by  its 
charter,  or  to  comply  with  its  provis- 
ions, does  not  ipso  facto  lose  its  cor- 
porate character  or  cease  to  be  a  cor- 
poration, but  simply  exposes  itself  to 
the  hazard  of  being  deprived  of  its 
corporate  franchises  by  the  judgment 
of  the  court  in  an  action  instituted  for 
that  purpose  by  the  attorney-general, 
yet  the  legislature  has  the  power  to 
provide  that  a  corporation  may  lose 
its  corporate  existence  without  the  in- 
tervention of  the  courts  by  any  omis- 
sion of  duty,  or  violations  of  its  charter, 
or  default  as  to  limitations  imposed. 
When  the  language  used  shows  that 
the  legislature  intended  to  make  the 
continued  existence  of  the  corporation 


depend  upon  its  compliance  with  a  par- 
ticular provision  of  the  act,  in  case  of 
non-compliance  its  rights  are  to  be 
deemed  forfeited  and  terminated, 
whether  the  corporation  is  organized 
under  a  general  or  special  law.  Brook- 
lyn Steam  Transit  Co.  v.  Brooklyn,  78 
N.  Y.  524.  Where  an  act  incorporat- 
ing a  railroad  company  provides  that 
the  company  shall  begin  the  construc- 
tion of-its  road  and  expend  thereon  ten 
per  cent,  of  its  capital  within -a  specified 
time  after  its  articles  of  association  are 
filed  in  the  office  of  the  secretary  of 
state,  and  finish  its  road  within  a  time 
named,  the  existence  of  the  corporation 
is  determined  by  the  omission  to  com- 
ply with  either  of  the  prescribed  con- 
ditions. In  such  case  an  action  or  ju- 
dicial procedure  is  not  necessary  to 
declare  or  complete  a  forfeiture  of  the 
charter  and  loss  of  corporate  powers. 
The  statute  executes  itself,  and  the 
non-existence  of  the  corporation  may 
be  alleged  in  opposition  to  an  applica- 
tion by  it  to  appropriate  land  under  the 
law  authorizing  the  taking  of  private 
property  for  public  use.  Matter  of 
Brooklyn,  etc.,  R.R.  Co.,  72  Id.  245. 
In  such  case  the  leasing  by  the  com- 
pany of  a  portion  of  its  road  to  another 
company  with  the  right  to  lay  rails 
thereon,  the  tracks  when  constructed 
to  be  operated  and  maintained  by  the 
lessee  for  its  exclusive  use  and  benefit, 
is  not  a  user  by  the  lessor  of  its  fran- 
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tion  beyond  a  fixed  time  is  made  to  depend  upon  the 
performance  of  a  given  condition,  the  non-performance 
of  the  condition  is  a  mere  ground  of  forfeiture  which 
can  be  taken  advantage  of  only  by  the  State,  although  it 
be  provided  that  upon  failure  to  comply  with  the  condi- 
tion the  corporation  shall  be  dissolved.  In  such  case  a 
corporation  is  entitled  to  a  trial  in  due  course  of  law 
before  its  charter  can  be  taken  away.  It  has  been  truly 
said  that  "  a  franchise  is  a  valuable  privilege  and  is  prop- 
erty in  contemplation  of  law,  and  the  body  possessing  it 
is  as  much  entitled  to  a  judicial  determination  of  its  right 
or  want  of  right  to  hold  it  as  a  natural  person  is  of  his  right 
to  his  lands  or  goods."  ^  To  effect  a  dissolution,  therefore,  for 
an  alleged  cause  of  forfeiture,  there  must  be  a  judgment  of 
a  court  of  competent  jurisdiction  declaring  the  corporation 
dissolved.*     An  act  declaring  a  forfeiture,  if  beyond  legis- 


chise  within  the  ttieaning-  of  the  char- 
ter. Id.  8i,  69.  In  New  York,  under 
the  act  providing  that  for  all  debts  due 
and  owing  by  a  manufacturing  corpo- 
ration at  the  time  of  its  dissolution  the 
persons  then  composing  it  should  be 
individually  responsible  to  the  extent 
of  their  respective  shares  of  stock,  it 
was  held  that  the  dissolution,  in  order 
to  subject  the  shareholders,  might  be 
shown  short  of  judicial  proceedings  for 
that  purpose ;  that  the  corporation  hav- 
ing ceased  to  act,  and  being  without 
funds  and  indebted,  it  was  to  be 
deeined  dissolved  so  far  as  to  give  the 
remedy  to  creditors ;  and  that  such  a 
dissolution  sub  modo  being  proved,  the 
liability  of  the  stockholders,  as  declared 
by  the  act,  became  absolute.  Bank  of 
Poughkeepsie  v.  Ibbotson,  24  Wend. 
473.  In  an  action  against  stockhold- 
ers, the  petition  alleged  the  organiza- 
tion of  the  corporation  under  the  laws 
of  the  State,  that  at  a  time  mentioned 
the  corporation  became  wholly  insol- 
vent and  bankrupt,  that  it  presented  its 
VOL.  II. — 58 


petition  to  the  United  States  District 
Court,  and  was  in  that  month  declared 
a  bankrupt,  and  that  it  was  totally  with- 
out funds  and  means  to  exercise  its  cor- 
porate powers.  The  answer  admitted 
the  total  want  of  funds  and  means  and 
absolute  destitution  of  assets,  but  de- 
nied the  legal  inference  that  the  corpo- 
ration was  thereby  dissolved  within  the 
meaning  of  the  statute.  It  was  held 
that  there  had  been  such  a  dissolution 
as  afforded  creditors  a  remedy  against 
the  individual  shareholders.  State  Sav- 
ings Assoc.  V.  Kellogg,  52  Mo.  583. 

'  AGNEW,  J.,  in  Allen  v.  Buchanan, 
9  Phila.  283.  See  Baltimore  v.  Pitts- 
burg, etc.,  R.R.  Co.,  I  Abb.  U.  S.  9. 

2  Matter  of  Long  Island  R.R.  Co.,  19 
Wend.  37 ;  Ward  v.  Sea  Ins.  Co.,  7 
Paige  Ch.  294;  Barclay  v.  Talman,  4 
Edw.  Ch.  123;  Kincaid  v.  Dwinnelle, 
59  N.  Y.  548 ;  Sturges  v.  Vanderbilt, 
73  Id.  384;  Hollingshead  v.  Wood- 
worth,  35  Hun,  410;  Cosenback  V.  Salt 
Springs  Nat.  Bank,  53  Barb.  506; 
Master  Stevedores  Assoc,  v.  Walsh,  2 
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lative  authority,  cannot  be  strengthened  by  reciting  facts 
which  might  judicially  work  a  forfeiture,  unless  those  facts 
have  been  judicially  passed  upon.  An  act  may  recite  a 
judgment  of  forfeiture  as  a  proper  foundation  for  any  leg- 
islation warranted  by  such  judgment ;  but  the  question  of 
forfeiture  upon  condition  broken  is  strictly  judicial,  and 
the  legislature  cannot  constitutionally  know  either  that  the 
facts  exist,  or  their  legal  effect.^  A  charter  provided  that 
it  might  be  altered  or  repealed  if  it  should  be  made  to  ap- 
pear to  the  legislature  that  there  had  been  a  violation  of 


Daly,  14;    Cartan  v.  Father  Mathew, 
etc.,  Soc,  3  Id.   20 ;    Northeast  R.R. 
Co.  ■).  Casey,  26  Pa.  St.  301 ;    Com.  v. 
Pittsburg,  etc.,  R.R.  Co.,   58  Id.  46  ; 
La  Grange  &   Memphis  R.R.  Co.   v. 
Rainey,  7  Coldw.  Tenn.  420 ;  Baker  v. 
Backus,  32  III.  79 ;  Brandon  Iron  Co. 
V.  Gleason,  24  Vt.  228 ;   Williams  v. 
Lowe,   4   Nebraska,  382 ;    Kennebec, 
etc.,  R.R.  Co.  V.  Kendall,  31  Me.  470; 
State  V.  Cent.  Ohio  Mut.  Relief  Assoc, 
29  Ohio  St.  399  ;  State  v.  New  Orleans 
Gas  Light  Co.,  2  Rob.  La.  529 ;  West- 
cott  V.  Minnesota,  etc.,  Co.,  23  Mich. 
145  ;  State  v.  Vincennes  University,  5 
Ind.  77  ;  Barren  Creek  Ditching  Co.  v. 
Beck,  99  Id.  247 ;   Enfield  Toll  Bridge 
Co.  V.  Conn.  River  Co.,  7  Conn.  28; 
Spencer  v.  Champion,  9  Id.  536 ;  Nat. 
Pahquioque  Bank  v.  First  Nat.  Bank 
of  Bethel,  36  Conn.  325 ;    Atlanta  v. 
Gate  City  Gas  Light  Co.,  71  Ga.  106; 
Deitweiler  v.  Breckenkamp,  83  Mo.  45. 
See  Perrin  v.  Granger,  30   Vt.    595 ; 
Pentz  V.  Citizens'  Fire,  etc.,  Ins.  Co., 
35  Md.  73.     When  a  railroad  company 
obtains    a  franchise  to   construct   its 
road  through  the  streets  of  a  city,  upon 
the  condition  that  the.  road  shall  be 
completed  witliin  a  specified  time,  that 
condition   is  a  condition   subsequent, 
and  nothing  short  of  a  judicial  decision 
upon  the  question  involved  can  deprive 
the  company  of  the  franchise,  or  impair 


its  rights  of  property  in  it.  Brooklyn 
Cent.  R.R.  Co.  v.  Brooklyn  City  R.R. 
Co.,  32  Barb.  358. 

'  State  V.  Adams,  44  Mo.  570.    Where 
a  statute  provides  that  if  a  corporation 
suspends  its  ordinary  business  for  one 
whole  year  it  shall  be  adjudged  to  be 
dissolved,  the  object  of  the  law  is  not 
to  put  an  immediate  end  to  the  corpo- 
ration for  all  purposes  at  the  termina- 
tion of  the  time,  so  as  to  deprive  its 
creditors  of  all  rights  and  remedies  by 
suit   against  the  corporation ;   but  to 
enable  the  creditors  and  all  others  who 
are  interested  in  having  the  surrender 
of  the  corporate  privileges,  and  a  dis- 
solution  of  the  corporation  judicially 
declaimed,  to  take  the  proper  proceed- 
ings for  that  purpose.     Until  a  judg- 
ment upon  a  gua  warranto,  or  a  de- 
cree of  court,  therefore,  has  declared  a 
surrender  of  the  corporate  franchises, 
and  the  dissolution  of  the  corporation, 
any  creditor  is  at  liberty  to  proceed  by 
suit  against  the  corporation  in  the  same 
manner  as  if  the  alleged  surrender  by 
nonuser  had  not  occurred,  and  a  judg- 
ment against  the  corporation,  and  an 
execution  and  sale    of  the    corporate 
property  under  it,  before  any  such  pro- 
ceedings are  instituted,  will  be  valid. 
Mickles   v.  Rochester    City  Bank,   11 
Paige  Ch.  118. 
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some  of  its  provisions.  It  was  held  that  the  determination 
whether  a  corporation  had  violated  its  charter  was  not 
within  the  province  of  the  legislature,  and*  hence  that,  in 
the  absence  of  a  judicial  determination,  an  act  which  simply 
declared  that  the  charter  was  repealed,  was  void.*  A  rail- 
road company  having-  been  incorporated,  the  name  of  the 
company  was  subsequently  changed  by  an  act  of  the  legis- 
lature to  The  Great  Western  Railroad  Company.  After- 
ward an  act  was  passed  incorporating  "The  Great  Western 
Railroad  Company  of  1859,"  and  conferring  on  it  "  all  the 
privileges,  powers,  rights,  and  franchises,  at  any  time  before 
possessed  by  the  Great  Western  Railroad  Company."  The 
court,  in  holding  that  an  action  brought  against  the  Great 
Western  Railroad  Company  of  1859,  to  recover  damages 
for  the  breach  of  a  contract  on  the  part  of  the  Great  West- 
ern Railroad  Company,  previous  to  the  incorporation  of 
the  former,  could  not  be  maintained,  said  that  the  forfeit- 
ure by  a  private  corporation  of  its  charter  was  a  question 
for  the  courts,  and  not  the  legislature  ;  that  the  power  of 
the  legislatures  of  the  several  States  resembled  in  this  re- 
spect the  prerogative  of  the  king  of  Great  Britain,  who 
may  create,  but  cannot  dissolve,  a  corporation,  or,  without 
its  consent,  alter  or  amend  its  charter ;  that,  therefore,  the 
act,  so  far  as  it  was  designed  to  declare  a  forfeiture  of  the 
Great  Western  Railroad  Company,  and  to  dissolve  that 
body,  was  inoperative  and  void  ;  that  if  the  old  corporation 
had  sold  and  transferred  all  of  its  property  to  the  new  one, 
the  charter  and  franchises  would  still  have  remained,  and 
COUI4  not  have  been  sold  unless  authorized  by  the  legisla- 
ture ;  that  the  sale  of  the  rolling  stock  and  personal  prop- 
erty of  the  road  would  not  produce  a  disorganization  of  the 
corporation,  which  might  exist  after  its  property  was  gone  ; 
that  if  there  was  a  cause  of  forfeiture,  that  must  be  deter- 
mined judicially  to  make  it  effectual ;    and  that,  as  the  old 


1  Flint,  etc.,  P.  R.  Co.  v.  Woodhull,  25  Mich.  90. 
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company,  so  far  as  the  record  disclosed,  was  still  in  exist- 
ence, it  should  have  been  sued,  and  not  the  new  company.^ 

§  432.  Equity  jurisdiction. — A  court  of  equity  has  no  power 
at  common  law  to  dissolve  a  corporation  and  sell  its  prop- 
erty at  the  suit  of  an  individual  in  his  own  behalf  and 
name  ;  though  it  may  hold  trustees  of  a  corporation  ac- 
countable for  an  abuse  of  trust,  or  grant  equitable  relief 
against  a  corporation  at  the  suit  of  an  individual  when  it 
would  be  done  on  similar  grounds  against  a  private  person.* 
Nor  can  a  corporation  be  enjoined  at  the  suit  of  the  attor- 
ney-general from  the  exercise  of  unlawful  power,  unless  the 
acts  are  injurious  to  the  public,  and  call  for  prompt  sup- 
pression. The  Suprferrie  Court  of  Massachusetts,  in  a 
comparatively  recent  case,  said  :  "  The  only  cases  in  which 
informations  in  equity  in  the  name  of  the  attorney-general 
have  been  sustaiined  by  this  court,  are  of  two  classes.  The 
one  is  of  public  nuisances  which  affect  or  endanger  the 
public  safety  or  convenience,  and  require  immediate  judicial 
interposition,  like  obstructions  of  highways  or  navigable 
waters.  The  other  is  of  trusts  for  charitable  purposes, 
where  the  beneficiaries  are  so  numerous  and  indefinite  that 
the  breach  of  trust  cannot  be  effectively  redressed  except 
by  suit  in  behalf  of  the  public.  If  there  are  any  other  cases 
to  which  this  form  of  remedy  is  appropriate,  that  of  a  pri- 
vate trading  corporation,  whose  proceedings  are  not  shown 
to  have  injured  or  endangered  a;ny  public  or  private  rights, 
and  are  objected  to  solely  upon  the  ground  that  they  are 
not  authorized  by  its  act  of  incorporation,  and  are  there- 


•  Bruffet  V.  Great  Western  R.R.  Co.,  Co.,  52  Id.  637  ;  Buffalo,  etc.,  R.R.  Co, 

35  111.  353.  V.  Cary,  26  N.  Y.  75  ;  Denike  v.  N.  Y., 

^  State  V.    Merchaiits'   Ins.    Co.,    8  etc.,  Lime  Co.,  80  Id.  599 ;    Baker  v. 

Humph.  Tenn.  235 ;  Bayless  v.  Ome,  i  Administrator,  etc.,  32  111.  79 ;   Neall 

Freeman  Miss.  Ch.  161 ;  Strong  v.  Mc-  v.  Hill,  16  Gal.  145  ;   Gaylord  v.  Fort 

Cagg,  55  Wis.  624;   Bangs  v.  Mcln-  Wayne,  etc.,  Co.,  6  Bissell,  286;  Atty. 

tosh,  23  Barb.  591 ;  Howe  v.  Deuel,  43  Genl.  v.  Tudor    Ice  Co.,   104  Mass. 

Id.  504 ;  Doyle  v.  Peerless  Petroleum  239 ;  Atty.  Genl.  v.  Clarendon,  17  Ves. 

Co.,  44  Id.  239 ;  Belmont  v.  Erie  R.R.  491. 
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fore  against  public  policy,  is  not  one  of  them.""^  In  a  suit 
brought  in  the  New  York  court  of  chancery  by  the  at- 
torney-general, the  court,  in  denying  a  motion  made  by 
him  for  an  injunction  to  restrain  the  defendant  from  exer- 
cising the  privilege  of  banking,  without  authority,  said  : 
"  If  a  charge  be  of  a  criminal  nature,  or  an  offence  against 
the  public,  and  does  not  touch  the  enjoyment  of  property, 
it  ought  not  to  be  brought  within  the  direct  jurisdiction  of 
this  court,  which  was  intended  to  deal  only  in  matters  of 
civil  right  resting  in  equity,  or  where  the  remedy  at  law 


'  Atty.  Genl.  v.  Tudor  Ice  Co.,  104 
Mass.  244.  In  Wisconsin,  in  Atty. 
Genl.  V.  Railroad  Cos.,  35  Wis.  425, 
tiie  court  said  that  there  was  an  un- 
broken line  of  decisions  of  the  most  re- 
spectable authority,  covering  some  half 
a  century,  most  of  them  going  on  ex- 
cess or  abuse  of  corporate  franchises, 
seeming  to  establish  the  jurisdiction  of 
courts  of  equity  in  this  country,  as  con- 
clusively as  it  is  established  in  England, 
of  private  suits  to  restrain  private  wrong 
arising  from  excess  or  abuse  of  power 
by  corporations.  "  In  such  cases,"  said 
the  court,  "  public  wrong  may  be  con- 
;sidered  only  as  an  aggregation  of  pri- 
vate wrongs.  And  the  jurisdiction 
once  established  to  enjoin  private  wrong 
in  each  case  at  the  suit  of  the  person 
wronged,  it  is  almost  a  logical  necessity 
to  admit  the  other  branch  of  the  juris- 
diction, to  enjoin,  at  the  suit  of  the 
State,  such  a  wrong  common  to  the 
whole  public,  as  interests  the  State, 
-and  could  be  remedied  by  private  per- 
sons by  a  vast  multitude  of  suits,  only 
burdensome  to  each,  and  impracticable 
■for  very  number,  more  conveniently, 
effectually,  and  properly  represented  by 
the  attorney-general  as  parens  pairia. 
But  jurisdiction  of  informations  of  this 
nature  has  sometimes  been  denied 
-here  ;  courts  of  equity  in  this  country, 
singularly  enough,   being   sometimes 


more  timid  to  control  corporate  power, 
and  less  willing  to  protect  the  public 
against  corporate  abuses,  than  the 
English  Chancery.  In  both  branches 
of  the  jurisdiction,  it  proceeds  as  for 
quasi  nuisance,  and  it  is  difficult  to 
understand  why  the  jurisdiction  should 
be  asserted  as  to  private  nuisance,  and 
denied  as  to  public  nuisance ;  why,  for 
the  same  cause,  individuals  should  have 
a  remedy  denied  to  the  aggregate  of 
individuals  called  the  public.  But,  as 
we  remarked  before,  in  this  regard  the 
judicial  voice  in  America  is  less  certain 
in  tone  than  in  England.  We  should 
be  willing  to  follow  the  Enghsh  rule  in 
this  State,  unless  there  were  a  prepon- 
derance ofAmerican  authority  against 
it.  But,  fortunately,  we  find  this  whole- 
some jurisdiction  sustained  by  the  great 
weight  of  authority,  and,  with  modern 
experience,  we  deem  it  only  a  question 
of  time  when  it  must  be  universally  as- 
serted and  exercised."  See  Spooner 
v.  McConnell,  i  McLean,  337 ;  Atty. 
Genl.  V.  Hudson  R.R.  Co.,  i  Stockton, 
526 ;  Atty.  Genl.  v.  N.  J.  R.R.  Co.,  2 
Green  N.  J.  Ch.  136;  Buck  Mountain 
Coal  Co.  V.  Lehigh  Coal  &  Nav.  Co., 
50  Pa.  St.  91 ;  Sparhawk  v.  Union,  etc., 
■R.R.  Co.,  54  Id.  401  ;  Bigelow  v.  Hart- 
ford Bridge  Co.,  14  Conn.  578 ;  State 
V.  New  Haven,  etc.,  Co.,  45  Id.  331. 
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was  not  sufficiently  adequate.  If  the  defendants  are  carry- 
ing on  banking  operations  contrary  to  law,  they  ought, 
undoubtedly,  to  be  restrained  ;  but  I  cannot  be  of  opinion 
that  the  operation  is  such  a  mischief  or  public  nuisance  as 
to  require  the  immediate  and  extraordinary  process  of  this 
court  to  abate  it.  When  the  question  is  whether  a  corpo- 
ration has  forfeited  its  charter,  or  usurped  a  franchise,  or 
has  broken  a  penal  law,  this  court  is  not  the  proper  tribu- 
nal to  sustain  the  prosecution  or  inflict  the  punishment."^ 
A  bill  was  filed  by  a  stockholder  against  an  insurance  com- 
pany, alleging,  among  other  things,  that  the  company  had 
violated  its  charter,  and  praying  for  an  injunction  to  re- 
strain it  from  further  operations,  and  for  the  appointment 
of  a  receiver  of  all  of  its  property  and  effects,  with  a  view, 
after  the  payment  of  debts,  to  a  distribution  among  the 
stockholders,  in  fact  to  dissolve  the  corporation  and  wind 
up  its  affairs.  The  vice-chancellor  held  that  if  the  parties 
stood  in  the  relation  of  partners  to  each  other,  or  as  cestui 
que  trust  and  trustee,  he  should  have  no  doubt  of  the  au- 
thority and  duty  of  the  court ;  but  that  the  corporation 
was  not  a  trustee  of  the  stockholders,  nor  did  the  parties 
occupy  the  relative  position  of  partners,  and  that  a  court 
of  equity  had  no  power  to  interfere  with  the  chartered 
rights  and  franchises  of  a  corporation.  On  appeal,  this 
view  of  the  common  law  jurisdiction  of  a  court  of  equity 
over  a  corporation  for  the  breach  of  its  charter  was  sus- 
tained by  the  chancellor.*    A  national  bank  having  failed  to 

'  Atty.  Gen),  v.  Utica   Ins.   Co.,  2  by  which  the  corporation  is  enabled  to 

Johns.  371.     See  Atty.  Genl.  v.  Bank  surrender  its  franchises  under  proper 

of  Niagara,  Hopkins  Ch.  354.  supervision,    as    corporations    always 

» Verplanck  v.  Mercantile  Ins.  Co.,  i  could  do  in  England,  but,  as  in  this 

Edw.  Ch.  84 ;  2  Paige  Ch.  438.     See  country,  cannot  be  done  unless  some 

Hodges  V.  New  England  Screw  Co.,  i  provision  is  made  by  law.     Receivers 

R.  I.  312.     A  proceeding  in  equity  for  are  not  appointed  until  the  corporation 

the  voluntary  dissolution  of  a  corpora-  ceases   to  exist,  and  they  are  vested 

tion,  up  to  the  point  of  dissolving  the  with  all  the  rights  and  property  of  the 

corporate  body,  is  not,  strictly  speak-  corporation  for  every  purpose  except 

ing,  a  suit  or  cause,  but  a  proceeding  carrying  on  its  business.     Cady  v.  Knit 
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redeem  its  notes,  the  controller  of  the  currency  declared  the 
bonds  deposited  with  the  government  to  secure  the  circula- 
tion forfeited,  appointed  a  receiver,  who  took  possession  of 
the  assets,  and  the  affairs  of  the  bank  were  being  wound 
up.  A  creditor  presented  his  claim  to  the  receiver,  who  dis- 
allowed it,  and  he  thereupon  brought  a  suit  on  it  against 
the  bank.  The  suit  was  defended  by  the  receiver  on  the 
ground  that  the  proceedings  of  the  controller  in  the  prem- 
ises had  produced  a  forfeiture  of  the  franchises  and  a  dis- 
solution of  the  corporation,  and  that  therefore  no  suit  could 
be  maintained  against  it  even  to  determine  the  validity  of  a 
demand  by  a  creditor.  It  was  held  that  the  defense  was 
opposed  to  the  well-settled  principles  and  analogies  of  the 
common  law,  and  not  sustained  by  any  of  the  provisions  of 
the  currency  act.^  Where  the  complainant  is  a  bondholder 
and  stockholder  of  a  railroad  company  which  has  been  con- 
solidated with  other  railroad  companies,  a  court  of  equity 
has  not  jurisdiction  to  put  an  end  by  its  decree  to  the  ex- 
istence of  the  consolidated  company  on  the  ground  that  it 
had  its  origin  in  a  fraudulent  design,  and  was  created  to 
answer  a  fraudulent  purpose,  that  the  proceedings  for  con- 
solidation were  defective,  and  that  therefore  the  consolida- 
tion was  not  in  fact  legally  effected.^  In  Indiana,  the  act 
of  1852  provided  that  whenever  any  judgment  against  a 
corporation  should  remain  unpaid  for  the  space  of  one  year 
after  its  rendition,  and  execution  was  not  stayed  by  appeal 
or  supersedeas,  the  circuit  court  of  the  proper  county  should 
have  power  to  declare  the  franchises  of  such  corporation 
forfeited,  and  to  appoint   a  receiver.     This  act  was  held 


Goods  Manf.  Co.,  48  Mich.  133 ;  In  re  claim  of  a  creditor  which  has  been  re- 
New  South  Meeting  House,  13  Allen,  jected  either  by  the  controller  or  re- 
497.  ceiver.  Green  v.  Walkill  Nat.  Bank,  7 
'  Nat.  Pahquioque  Bank  v.  First  Nat.  Hun,  63.  See  Kennedy  v.  Gibson,  8 
Bank  of  Bethel,  36  Conn.  325;  affi'd  Wall.  506;  Turner  v.  Bank  of  Keokuk, 
14  Wall.  383.    In  such  a  case  both  the  26  Iowa,  262. 

bank  and  receiver  may  be  made  de-  '  Terhune  v.  Midland  R.R.  Co.,  38 

fendants  to  an  action  to  establish  the  N.  J.  Eq.  423. 
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prospective  in  its  operation,  and  not  applicable  to  corpora- 
tions in  existence,  which  had  previously  been  subject  to  no 
proceedings  for  non-payment,  other  than  those  applicable 
to  natural  persons.^  In  New  York,  laws  were  passed  at  an 
early  day  to  provide :  First,  for  suits  in  equity  against  cor- 
porations to  restrain  improper  acts,  and  to  dissolve  them  in 
certain  cases  on  the  prosecution  of  the  attorney-general,  or 
of  injured  persons  interested  as  creditors  ;  second,  to  en- 
able the  directors  or  other  managers  of  a  corporation  to 
proceed  by  petition  to  have  it  dissolved  whenever  by  rea- 
son of  insolvency  or  other  cause  the  corporate  business 
could  not  be  continued  to  the  advantage  of  the  parties  con- 
cerned ;  the  former  being  adverse  to  the  corporate  interests, 
and  a  proceeding  in  the  ordinary  character  of  a  bill  of  com- 
plaint or  information  by  a  complaining  party  against  the 
corporation  as  a  defendant,  while  the  latter  was  on  behalf 
of  the  corporation  itself  to  become  relieved  from  corporate 
responsibility  in  the  future.*      In   1846  the  legislature  of 


'  Aurora,  etc.,  Turnpike  Co.  v.  Holt-  cause,  and,  unless  altered  or  revoked, 

house,  7  Ind.  59.  operated   a  virtual  dissolution   of  the 

'It  was  said,  in  Bank  Commrs.  v.  corporation;  that  it  was  not  a  common 

Bank  of  Buffalo,  6  Paige  Ch.  497,  that  law  receivership,  but  that  the  receiver ' 

as  the  statute  of  New  Yorkrelating  tP  was  a  statutory  assignee  vested  with 

proceedings  in  equity  against  corpora-  nearly  all  of  the  powers  and  authority 

tions   contemplated  the  making  of  a  of  the  assignee  of  an  insolvent  debtor, 

final  decree  on  a  bill  or  petition  against  The  court  pointed  out  the  difference 

the  corporation  that  was  to  deprive  it  between  such  a  receiver  and  a  receiver 

of  all  of  its  property  and  powers,  and  as  under    another    section   of  the    same 

a  receiver  appointed  in  such  a  proceed-  statute,  and  under  an  earlier  statute, 

ing  unless  restrained  in  his  powers  by  which  were  strictly  common   law  re- 

the  order  appointing  him  was  vested  ceivers,  such  as  are  usually  appointed  in 

with  the  corporate  property  and  effects,  suits  between  party  and  party,  and  who 

and  authorized  to  distribute  the  surplus  have  no  powers  except  such  as  are  con- 

among  the  stockholders  after  payment  ferred  upon  them  by  the  order  of  their 

of  the  debts  of  the  corporation,  it  fol-  appointment  and  the  course  and  prac- 

lowed  that  a  final  order  or  decree  for  tice  of  the  court.     After  the  appoint- 

the  appointment  of  such  a,  receiver  was  ment  of  such  a  statutory  receiver,  the 

a  virtual  dissolution  of  the  corporation,  answer  of  the  corporation   under   tlie 

In  an  earlier  case  the  same  court  held  corporate  seal  is  of  no  effect,  the  cor- 

that  the  order  appointing  such  a  re-  poration  being  virtually  dissolved   by 

ceiver  was  in  effect  a  final  order  in  the  the  appointment,  the  statute  substitut- 
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Tennessee  passed  an  act  giving  the  courts  of  chancery  of 
the  State  jurisdiction  to  decree  forfeitures  for  nonuser  or 
abuse  of  corporate  franchises  ;  in  cases  of  disability  created 
by  a  surrender  of  them ;  and  for  other  causes.  The  8th 
section  of  the  act  provided  that  it  should  be  lawful  for  the 
attorney-general  to  file  a  bill  in  the  nature  of  a  bill  in  equity 
in  the  court  of  chancery  or  circuit  court  to  restrain  by  in- 
junction any  corporation  from  assuming  or  exercising  any 
franchise  not  granted  ;  to  bring  the  directors,  managers,  and 
officers  of  a  corporation,  or  the  trustees  of  a  fund  given 
for  public  or  charitable  purposes,  to  an  account  for  the 
management  and  disposition  of  the  property  confided 
to  their  care,  and  to  remove  such  officers  and  trustees 
upon  proof  of  misconduct ;  to  secure  for  the  benefit  of 
all  interested  the  property  or  funds  ;  to  set  aside  or  re- 
strain improper  alienations ;  and  generally  to  compel  the 
performance  of  duty.^  The  statute  of  Rhode  Island,^  au- 
thorizing the  court  to  intervene  by  injunction,  and  through 
a    receivership   to    wind   up   the   affairs  of   a  bank  when 


ing  the  receiver  for  the  corporation  as  business  not  allowed  by  the  charter,  is 

to   all  of  the   corporate   property  and  applicable  only  when  the  purpose  is  not 

effects.     Verplanck  V.  Mercantile  Ins.  to  dissolve  the  corporation  by  a  judicial 

Co.,  2  Paige  Ch.  438.     See  Davenport  decision,  but   to   preserve   it   in  order 

V.    City  Bank   of   Buffalo,   9   Id.   12  ;  that   its  functions  may  be  performed, 

Ward  v.  Sea  Ins.  Co.,  7  Id.  294.  and  that  it  may  not  be  able  to  abuse  or 

'  See  State  v.  Merchants'  Ins.  Co.,  8  transcend  its  powers.     Atty.  Genl.  v. 

Humph.   235.      In   Louisiana,   an   act  Petersburg,  etc.,  R.R.  Co.,  6  Ired.  456. 

provides  a  remedy  against  usurpation.  An  injunction  may  be  granted  against 

intrusion  into,  or  the  unlawful  holding  a  corporation  indebted  to  the  plaintiff 

or  exercising  of  a  public  office  or  fran-  in  a  suit  in  equity  to  restrain  the  corpo- 

chise  in  the  State  ;  and  the  State  may  ration  from  taking  any  proceedings  for 

restrain  by  injunction  persons  who  have  its  own  dissolution,  or  for  the  appoint- 

joined  in  the  avowed  purpose  of  doing  ment  of  a  receiver  of  its  effects,  or  for 

what  is  prohibited  by  law  from  carry-  the    distribution   of   them   among  its 

ing  into  effect  their  unlawful  purposes,  stockholders  or  any  other  persons,  and 

and   from  interfering  with  its   agents  from  making  any  distribution  or  trans- 

in  the  execution  of  the  legislative  will,  fer  of  any  of  its  effects.     Fish  v.  Union 

State  V.  Fagan,  22  La.  Ann.  545.     A  Pacific  R.R.  Co.,  10  Blatchf.  518. 

bill  in  equity  to  restrain  by  injunction  a  "  Rev.  Sts.,  ch.  126,  sec.  47,  pp.  290, 

corporation  from  assuming  or  exercis-  291. 
ing  any  franchise,  or  transacting  any 
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it  was  so  managing  its  concerns  that  the  public,  or  those 
having  funds  in  its  custody,  were  in  danger  of  being  de- 
frauded, did  not  intend  that  the  bank  commissioners  should 
suppose,  or  that  the  court  should  find,  in  order  to  justify 
the  action  of  either,  a  formed  design  on  the  part  of  the 
managers  of  a  bank  to  cheat  its  creditors,  but  danger 
that  the  creditors  might  be  defrauded  by  the  manage- 
ment of  the  bank.  The  statute,  looking  to  the  power 
of  banks  to  issue  bills  as  currency,  and  the  wide  credit 
in  this  way  so  easily  obtained  by  them,  to  their  power 
to  discount  with  its  attendant  power  of  inviting  and,  in 
one  sense,  of  compelling  deposits  as  implied  conditions 
of  accommodations  by  discount,  regarded  them  as  institu- 
tions which  required  constant  supervision  and  control,  lest, 
without  any  original  formed  design  on  the  part  of  the  di- 
rectors, the  bill-holders  and  depositors  might  by  the  mode 
of  management  be  in  danger  of  being  defrauded.^  In  Mas- 
sachusetts a  bank  was  incorporated  in  1836  to  exist  until 
1 85 1.  In  1839  ^"  ^*^t  was  passed  providing  for  the  appoint- 
ment of  commissioners,  a  majority  of  whom  were  author- 
ized, in  case  they  were  of  opinion  upon  examination  that 
any  bank  was  insolvent  or  had  exceeded  its  pov/ers,  to 
apply  to  a  judge  of  the  court,  who  should  issue  an  injunc- 
tion to  restrain  the  corporation  from  further  proceeding 
with  its  business  in  whole  or  in  part  until  a  hearing  could 
be  had.  It  was  held  that  the  injunction  contemplated  was 
not  the  adjudication  of  a  forfeiture,  nor  an  entire  suspen- 
sion of  the  corporate  functions,  and  as  it  might  occasion 
only  an  inconsiderable  interruption,  it  could  not  be  deemed 
in  any  just  sense  a  diminution  of  the  time  for  which  the 
bank  was  incorporated.' 

§  433-   Proceedings  to  enforce  forfeiture.— To  enforce  the 
forfeiture  by  a  corporation  of  its  charter,  proceedings  for 


'  Bank  Commrs.  V.  R.  I.  Cent.  Bank,        "Com.   v.  Farmers',  etc.,   Bank,  21 
5  R.  I.  12.  Pick.  542. 
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that  purpose  must  be  instituted  by  the  State,  and  unless 
the  power  to  institute  such  proceedings  be  expressly  dele- 
gated by  law,  the  State  alone  possesses  it.^  But  to  change 
the  rule  a  special  act  is  not  necessary.  A  general  law  may 
authorize  such  suits  at  the  instance  of  private  parties,  or 
power  may  be  conferred  upon  the  governor  of  the  State  to 
cause  the  proceedings  to  be  brought  whenever  he  consid- 
ers that  the  public  interests  so  require.*  In  New  York  a 
statute  provided,  among  other  things,  that  all  actions  and 
proceedings  against  a  corporation  when  the  relief  sought,  or 
which  could  be  granted  therein,  was  the  dissolution  of  the 
corporation  or  the  removal  or  suspension  of  a  director, 
should  be  brought  by  the  attorney-general  in  the  name  of 
the  people  of  the  State.^  Before  the  passage  of  this  act  the 
courts  of  the  State  had  been  divided  on  the  question 
whether  or  not  an  action  to  dissolve  a  corporation  could  be 
maintained  by  a  stockholder  when  the  corporation  had  re- 
mained insolvent  for  a  year,  or  for  that  length  of  time  had 
neglected  or  refused  to  pay  and  discharge  its  notes  or  other 


'  Atchafalaya  Bank  v.  Dawson,  13  ing  alone  upon  the  duty  of  the  defendant 
La.  O.  S.  497 ;  State  v.  Fagan,  22  La.  to  maintain  its  works  in  good  order. 
Ann.  545  ;  Grand  Gulf  Bank  v.  Archer,  It  was  held  that  the  plaintiff  was  not 
8  Sm.  &  Marsh,  151 ;  N.  J.  Southern  the  proper  party  to  enforce  this  duty  of 
R.R.  Co.  V.  Long  Branch  Commrs.,  39  the  defendant  to  the  public  in  the  ab- 
N.  J.  28.  Private  persons  cannot,  in  sence  of  special  injury  to  the  plaintiff; 
the  absence  of  special  laws,  compel  the  that  is,  any  injury  special  in  its  opera- 
performance  of  a  duty  to  the  public,  tion,  resulting  from  a  failure  to  perform 
when  their  interests  are  only  in  com-  some  specified  duty  to  the  plaintiff,  or 
mon  with  the  public.  A  bill  in  equity  to  make  compensation  for  the  injury 
was  filed  by  the  Buck  Mountain  Coal  resulting  from  the  neglect,  as  contra- 
Company  against  the  Lehigh  Coal  and  distinguished  from  injury  to  the  plain- 
Navigation  Company  to  compel  the  tiff  in  common  with  the  whole  public 
latter  to  repair  or  reconstruct  its  works,  in  the  loss  of  a  convenient  and  valuable 
and  to  compensate  the  plaintiff  for  highway.  Buck  Mt.  Coal  Co.  v.  Le- 
loss  sustained  in  transporting  coal  to  high  Coal  &  Nav.  Co.,  50  Pa.  St.  91. 
market  by  reason  of  the  non-repair  See  Spooner  v.  McConnell,  i  McLean, 
of  such  works.     No  contract  relation  337. 

of  any  kind  was  alleged  to  exist  be-        ^  State  v.  Consolidation  Coal  Co.,  46 

tween  the  parties,   the  claim   of  the  Md.  I. 
plaintiff  to  equitable  interposition  rest-        '  Act  of  N.  Y.  of  1870,  ch.  151,  sec.  2. 
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evidences  of  debt,  or  for  a  year  had  suspended  its  ordinary 
and  lawful  business.^  A  turnpike  cpnipany  may  be  pro- 
ceeded against  by  the  State  for  a  forfeiture  of  its  charter 
although  a  creditor  of  the  corporation  has  levied  upon  the 
franchise  and  acquired  a  right  to  the  tolls  for  ninety-nine 
years.  A  creditor  need  not  be  made  a  party  to  such  a  pro- 
ceeding, the  State  knowing  no  adverse  party  but  the  cor- 
poration.® If  it  is  claimed  that  a  corporation  has  forfeited 
its  rights  by  misfeasance  or  nonfeasance,  such  forfeiture 
must  be  shown  by  the  pleadings.  The  legal  presumption  is 
otherwise.^  When  an  act  requires  the  grounds  to  be  set 
forth  on  which  a  forfeiture  is  alleged  to  have  been  incurred, 
the  information,  like  an  indictment  or  declaration,  should 
state  with  certainty  to  a  common  intent  facts  and  circum- 
stances which  constitute  the  offence  in  its  substance 
whether  of  misfeasance  or  nonfeasance  ;  so  that  on  its  face, 
if  true,  it  may  be  seen  that  there  is  a  specific  ground  in 
fact,  and  not  by  conjectural  inference,  on  which  a  for- 
feiture ought  to  be  adjudged.*  If  the  ground  of  forfeiture 
is  that  a  turnpike  company  has  neglected  to  keep  its  road 
in  repair,  it  should  be  alleged  that  the  company  has  per- 
mitted the  road  to  get  into  such  a  condition  as  makes  it 
dangerous  or  inconvenient  to  travelers,  it  not  being  suffi- 
cient merely  to  aver  that  the  company  has  not  kept  and 
maintained  its  road  in  the  manner  particularly  required  by 


'  Wilmersdoerffer  v.  Lake  Mahopac  ^members  according  to  their  legal  in- 

Imp.  Co.,  18  Hun,  38.7.  terest  therein,  the  burden  rests  on  the 

"  Com.  V.  Tenth  Mass.  Tump.  Co.,  5  petitioners  to  make  out  a  clear  case  of 

Cush.  Sog.  the  inexpediency  and  impracticability 

*  Atty.  Genl.  v.  Bank  of  Michigan,  of  a  longer  continuance  of  the  cor- 
Harrington  Mich. _Ch.  315.  Where  the  porate  trusts.  /»  r«  New  South  Meet- 
prayer  of  the  petition  is  that  the  corpo-  ing  House,  13  Allen,  497. 
ration  may  be  dissolved,  a  receiver  of  *  Atty.  Genl.  v.  Petersburg,  etc.,  R.R. 
its  property  and  assets  be  appointed  Co.,  6  Irgd.  456;  People  v.  Hilisdale  & 
with  authority  to  sell  the  real  estate,  Chathan  Turnp.  Co.,  23  Wend.  254; 
and,  after  payment  of  the  corporate  State  v.  Columbia,  etc.,  Turnp.  Co.,  2 
debts,  that  a  decree  be  rendered  for  a  Sneed  Tenn.  2.54. 
distribution  of  the  surplus  among  the 
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the  charter  in  regard  to  its  width  and  the  construction  of 
its  bed.'  It  is  not  an  answer  to  an  information  asfainst  a 
turnpike  company  for  nonfeasance,  that  individuals  have  a 
private  action  ;  or  that  the  gates  of  the  company  may  be 
thrown  open  by  public  officers  ;  or  that  the  company  is 
liable  to  a  penalty.^  Upon  the  question  whether  the  charter 
of  a  bridge  corporation  ought  to  be  forfeited,  it  was  held 
that  evidence  of  the  receipi:s,  expenses,  and  cost  of  the 
bridge  since  the  last  return  made,  and  as  to  the  mode  in 
which  the  bridge  had  been  managed,  how  far  it  had  accom- 
modated the  public  wants,  how  far  it  was  necessary  to  ac- 
complish the  future  wants  of  the  public,  and  how  much  the 
proprietors  had  received  and  expended,  was  proper.^  "  To 
form  a  sufficient  foundation  for  a  judgment  of  ouster  for 
the  forfeiture  of  any  franchise  not  originally  usurped,  but 
legally  vested,  the  verdict  must  expressly  find  the  party 
guilty  of  an  unlalwful  holding  by  reason  of  some  misuser 
or  neglect  going  to  pervert  or  destroy  the  object  of  the 
grant,  or  else  of  some  misdemeanor  in  the  trust  injurious 
to  the  public.     This  should  be  made  to  appear  affirmatively 


'  People  V.  Bristol,  etc.,  Tump.  Co.,  nature  of  a  quo  warranto,  calling  upon 
23  Wend.  222.  On  a  proceeding  in  the  certain  parties  to  show  cause  by  what 
nature  of  a  (fuo  warranto  against  a  warrant  they  maintained  a  bridge 
turnpike  company,  the  defendant  al-  across  a  navigable  river  and  exacted 
leged  that,  after  the  charter  was  grant-  toll  from  passengers,  the  defendants 
ed,  the  company  constructed  its  road,  answered  that  they  were  authorized  to 
which  was  approved  by  commissioners  do  so  by  an  act  of  the  legislature,  with 
appointed  by  the  governor  of  the  State,  which  they  had  in  all  respects  complied:, 
who  gave  the  company  a  license  to  Issue  having  been  taken  upon  exact 
maintain  a  turnpike  and  demand  tolls,  and  literal  conformity  with  the  statute, 
It  was  held  that  a  reply  that  the  road  and  found  against  the  defendants,  it 
had  not  at  any  time  within  seven  years  was  held  that  the  plaintiffs  were  en- 
after  the  company  v^as  incorporated  titled  to  judgment  of  ouster ;  that  if 
been  kept  faced  with  g[ravel  or  broken  the  defendants  were  compelled  to  ad- 
stone  of  a  given  depth,  so  as  to  make  mit  a  departure,  they  should  have  put 
a  firm  and  even  surface,  as  required  by  the  justification  upon  the  record,  and 
the  charter,  was  sufficient,  notwith-  obtained  judgment  directly  upon  it. 
standing  the  approval  and  license.  People  v.  Thompson,  21  Wend.  235 
Ibid.,  COWEN,  J.,  dissenting.  reversed  23  Id.  537. 

'  Ibid.    On  an  information  in    the  '  State  v.  Barron,  58  N,  H.  370. 
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on  the  record.  But  that  can  only  be  done  by  the  ground 
or  reason  of  forfeiture  being  charged  and  expressly  found, 
either  generally  as  to  the  unlawful  holding,  or  specially  as 
to  some  particular  fact,  conclusively  showing  a  forfeiture 
and  consequent  unlawful  holding."  ^ 

§  434.  Effect  of  dissolution. — An  action  against  a  corpo- 
ration abates  with  its  dissolution  when  no  statutory  au- 
thority at  the  time  exists  for  the  subsequent  continuance 
of  the  action.  After  the  dissolution  of  the  corporation  the 
power  to  proceed  judicially  against  it  in  the  action  is  wholly 
divested.  A  judgment  thereafter  recovered  is  not  con- 
clusive against  any  party,  and  is  not  within  the  provision 
of  the  Federal  Constitution  declaring  that  full  faith  and 
credit  shall  be  given  in  each  State  to  records  and  proceed- 
ings of  every  other  State.*  A  defunct  corporation,  like  a 
natural  person  who  dies,  cannot  be  brought  into  court  l^y 


'  Thompson  v.  People,  23  Wend.  537, 
per  Verplanck,  Senator.  A  plea  in 
abatement  to  an  action  by  a  corpora- 
tion that  the  charter  has  been  forfeited 
by  misuser  or  nonuser,  must  show  that 
the  forfeiture  has  been  judicially  de- 
clared. "  In  the  case  of  an  individual, 
it  is  sufficient  to  aver  his  death.  The 
cause  or  manner  of  his  death  need  not 
be  averred.  Not  so  with  a  corporate 
body  that  has  no  natural  existence,  but 
which  exists  only  by  operation  of  law. 
The  death  of  an  individual  is  a  simple 
fact.  The  dissolution  of  a  corporation 
is  a  matter  of  law  arising  from  the 
facts  ;  and  the  facts  that  lead  to  the 
legal  conclusion  that  the  corporation  is 
dissolved,  must  be  averred  in  the  plea." 
John  V.  Farmers' &  Mechanics'  Bank, 
2  Blackf.  Ind.  367,  per  HOLMAN,  J. 

'McCuUoch  V.  Norwood,  58  N.  Y. 
563  ;  Matter  of  Norwood,  32  Hun,  196  ; 
Muma  V.  Potomac  Co.,  8  Pet.  284; 
City  Ins.  Co.  v.  Commercial  Bank,  68 
111.  348  ;  Thornton  v.  Railroad  Co.,  123 


Mass.  32  ;  Muscatine  Turn  Verein  v. 
Funck,  18  Iowa,  469;  Saltmarsh  v. 
Planters',  etc..  Bank,  17  Ala.  761  ; 
Dobson  v.  Simonton,  86  N.  C.  492 ; 
Terry  v.  Merchants',  etc..  Bank,  66  Ga. 
177  ;  Miami  Exporting  Co.  v.  Gano, 
13  Ohio,  269;  Bank  of  La.  v.  Wilson, 
19  La.  Ann.  i ;  Bank  of  Miss.  v. 
Wrenn,  3  Smedes  &  Marsh,  791 ;  In- 
graham  V.  Terry,  11  Humph.  572; 
Merrill  v.  Suffolk  Bank,  31  Me.  57. 
See  Grand  Gulf  Bank  v.  JefFers,  12 
Smedes  &  Marsh,  486 ;  Fish  v.  Union 
Pacific  R.R.  Co.,  10  Blatchf.  518 ; 
Piatt  V.  Archer,  9  Id.  559 ;  Kansas 
City  Hotel  Co.  v.  Sauer,  65  Mo.  279 ; 
Hart  V.  Boston,  etc.,  R.R.  Co.,  40 
Conn.  524.  A  judgment  at  common 
law,  in  the  absence  of  a  statute  on  the 
subject,  against  a  dead  person,  either 
natural  or  artificial,  is  void,  and  the 
fact  that  service  may  have  been  ob- 
tained or  the  suit  commenced  before 
the  death  of  the  party,  makes  no  differ- 
ence in  this  respect. 
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process  served  upon  persons  who  were  officers  or  agents 
when  the  corporation  was  in  existence.  All  such  agencies, 
except  as  provided  by  statute,  cease  with  its  dissolution, 
and  its  property  is  then  to  be  administered  in  accordance 
with  the  statutory  provisions.^  This  was  the  rule  from  the 
earliest  period  of  the  common  law  to  the  seventeenth  year 
of  the  reign  of  Charles  II.,  when  the  British  ParHament 
passed  the  first  act  modifying  the  common  law  on  the  sub- 
ject.'' In  Greeley  v.  Smith,^  Story,  J.,  said  :  "  I  cannot 
distinguish  between  the  case  of  a  corporation  and  the  case 
of  a  private  person  dying />endenie  lite.  In  the  latter  case, 
the  suit  is  abated  at  law  unless  it  is  capable  of  being  re- 
vived by  the  enactment  of  some  statute,  as  is  the  case  as  to 
suits  pending  in  the  courts  of  the  United  States,  when,  if 
the  right  of  action  survives,  the  personal  representative  of 
the  deceased  party  may  appear  and  prosecute  or  defend  the 
suit.  No  such  provision  exists  as  to  corporations,  nor  in- 
deed could  exist,  without  reviving  the  corporation  pro  hac 
vice,  and,  therefore,  any  suit  pending  against  it  at  its  death 
abates  by  mere  operation  of  law."  In  a  suit  against  a 
national  bank  to  enforce  the  collection  of  a  demand,  the 
Supreme  Court  of  the  United  States,  in  a  subsequent  case, 
said  :  "  With  the  forfeiture  of  its  rights,  privileges,  and 
franchises,  the  corporation  was  necessarily  dissolved,  as  the 
decree  adjudged.  Its  existence  as  a  legal  entity  was  there- 
upon ended,  and  it  was  then  a  defunct  institution,  and  judg- 
ment could  no  more  be  rendered  against  it  in  a  suit  pre- 
viously commenced,  than  judgment  could  be  rendered 
against  a  dead  man  dying  pendente  lite.  This  is  the  rule 
with  respect  to  all  corporations  whose  chartered  existence 
has  come  to  an  end,  either  by  lapse  of  time  or  decree  of 
forfeiture,  unless,  by  statute,  pending  suits  be  allowed  to 
proceed   to   judgment    notwithstanding   such    dissolution. 

'  Dobson  V.  Simonton,  supra. 

'See  Life  Assoc,  of  Am.  v.  Fassett,  102  111.  315. 

3  3  Story,  657. 
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The  prolongation  of  life  for  this  specific  purpose  as  much 
requires  legislative  enactment,  as  does  the  original  crea- 
tion of  the  corporation.  No  such  enactment  is  found 
in  the  act  of  Congress  authorizing  the  creation  of  na- 
tional banks,  and  prescribing  their  powers,  nor  is  there  any 
provision  elsewhere,  that  we  are  aware  of,  which  would 
prevent  the  dissolution  of  the  corporation  from  work- 
ing the  abatement  of  a  suit  pending  against  it  at  the 
time."*  In  Michigan,  it  was  enacted  that  "All  corpo- 
rations whose  charters  shall  expire  by  their  own  limitation 
or  shall  be  annulled  by  forfeiture  or  otherwise,  shall  never- 
theless continue  to  be  bodies  corporate  for  the  term  of  three 
years  after  the  time  when  they  would  have  been  so  dissolved, 
for  the  purpose  of  prosecuting  and  defending  suits  by  or 
against  them,  and  of  enabling  them  gradually  to  settle  and 
close  their  concerns,  to  dispose  of  and  convey  their  property, 
and  to  divide  their  capital  stock ;  but  not  for  the  purpose 
of  continuing  the  business  for  which  such  corporations  have 
been  or  may  be  established."  "The  dissolution  of  a  cor- 
poration by  a  decree  of  the  court,  or  by  the  expiration  of  its 
charter  or  otherwise,  shall  not  abate  any  suit  or  proceeding 
in  favor  of  such  corporation  which  shall  have  been  pending 
at  the  time  of  such  dissolution  ;  but  all  such  suits  or  pro- 
ceedings may  be  continued  by  the  receivers  who  shall  have 
been  appointed  for  such  corporation  by  the  court,  or  by  the 
trustees  on  whom  the  estate  and  effects  of  such  corporation 
shall  have  devolved  in  the  name  of  such  corporation,  or  in 
the  names  of  such  receivers  and  trustees  Who  may  be  sub- 
stituted as  plaintiff  under  the  direction  of  the  court  in  which 
the  suit  shall  be  pending,  and  subject  to  such  order  as  the 
court  may  deem  expedient  in  relation  to  the  payment  or 
security  of  costs."*     In  Illinois  an  act  was  passed  in  1869 

■  'Nat.  Bank  v.  Colby,  21  Wall.  609.        »Genl.  Sts.  of  Mich.,  ch.  55,  sec.  8; 
See  McCuUoch  v.  Norwood,  36  N.  Y.    lb.,  ch.  118,  sec.  35. 
Super.  Ct.  (4  Jones  &  Spencer)    180; 
58  N.  Y.  563. 
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providing  that  all  corporations  created  by  special  acts  or 
under  general  laws,  and  whose  charters  or  acts  of  incorpora- 
tion might  have  expired  for  any  reason  whatever,  should 
continue  their  corporate  capacity  during  the  term  of  two 
years  for  the  sole  purpose  of  collecting  the  debts  due  such 
corporations  and  selling  and  conveying  the  property.^  In 
Alabama  the  dissolution  of  a  corporation  does  not  affect  its 
right  to  sue  and  be  sued  until  a  lapse  of  five  years  after  such 
dissolution.^  Statutes  similar  to  the  foregoing  exist  in 
several  of  the  States.^ 

Notwithstanding  upon  the  repeal  of  a  charter  by  the 
legislature  the  corporation  may  cease  to  exist  so  that  no 
judgment  can  afterward  be  rendered  against  it  in  an  action 


'  Session  Laws  of  III.,  p.  i.  See  Ram- 
sey V.  Peoria  Marine,  etc.,  Ins.  Co.,  55 
III.  311 ;  St.  Louis,  etc..  Coal  &  Mining 
Co.  V.  Sandoval  Coal,  etc, Co., 1 1 1  Id.32. 

'^  Rev.  Code  of  Ala.,  sec.  1775.  Some 
time  before  the  passage  of  an  act  re- 
pealing the  charter  of  a  society,  a  per- 
son agreed  to  purchase  of  the  corpora- 
tion one  share  of  its  stock,  and  pay  for 
the  same  the  sum  of  one  hundred  dol- 
lars ;  but  after  the  passage  of  the  re- 
pealing act  he  refused  to  comply  with 
his  agreement,  on  the  ground  that  the 
repeal  had  destroyed  the  corporation. 
In  an  action  brought  by  the  corporation 
to  recover  the  sum  agreed  to  be  paid,  the 
court  below  rendered  judgment  against 
the  plaintiff.  Held  error,  the  corpora- 
tion having  done  nothing  to  vitiate  the 
contract  of  sale,  and  there  being  no  ex- 
press or  implied  warranty  against  a  re- 
peal of  the  act  of  incorporation.  Tusca- 
loosa Scientific,  etc.,  Assoc,  v.  Green, 
48  Ala.  346. 

^  In  Massachusetts,  by  an  act  of  the 
24th  of  June,  1812,  eh.  57,  all  banks 
incorporated  under  the  authority  of  the 
State  the  corporate  powers  of  which 
were  limited  by  law  to  or  at  any  time 
before  the  last  day  of  October  then 
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next  ensuing,  were  authorized  to  re- 
main corporations  until  the  first  Mon- 
day of  October,  1816,  and  no  longer, 
for  the  sole  purpose  of  enabling  such 
banks  to  settle  their  concerns  and  di- 
vide their  capital.  See  Crease  v.  Bab- 
cock,  10  Mete.  525  ;  Folger  v.  Chase, 
18  Pick.  66  ;  Mariners'  Bank  v.  Sewall, 
50  Me.  220;  Lea  v.  American,  etc., 
R.R.  Co.,  3  Abb.  Pr.  N.  S.  i  ;  Musca- 
tine Turn  Verein  v.  Funck,  18  Iowa, 
469;  Stetson  v.  City  Bank,  12  Ohio  St. 
577  ;  Blake  v.  Portsmouth,  etc.,  R.R. 
Co.,  39  N.  H.  435  ;  Ingraham  v.  Terry, 
1 1  Humph.  572  ;  Michigan  State  Bank 
V.  Gardner,  1 5  Gray,  362 ;  Campbell  v. 
Miss.  Bank,  6  How.  Miss.  674 ;  Herron 
v.  Vance,  17  Ind.  595  ;  Welch  v.  St. 
Genevieve,  i  Dillon,  130.  A  bank  hav- 
ing offered  to  surrender  its  charter,  an 
act  accepting  the  surrender  provided 
that  the  bank  shoOld  continue  for  three 
years  for  the  sole  purpose  of  collecting 
what  was  owing  it,  paying  its  debts, 
closing  up  its  business,  and  choosing 
directors  for  ■such  purposes.  It  was 
held  that  a  cashier  appointed  by  direct- 
ors so  chosen' was  legally  authorized  to 
act  in  that  capacity.  Cooper  v.  Curtis, 
3oUe.:4&8. 
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at  law,  such  repeal  does  not  impair  the  obligation  of  con- 
tracts made  by  the  corporation  during  its  existence,  or  pre- 
vent its  creditors  or  stockholders  from  asserting  their  rights 
in  a  court  of  equity.  Upon  the  repeal  of  the  charter  of  a 
railroad  company,  the  corporation  was  by  statute  continued 
a  body  corporate  for  the  term  of  three  years  for  the  pur- 
pose of  prosecuting  and  defending  suits  by  or  against  it, 
closing  its  concerns,  disposing  of  and  conveying  its  property, 
and  dividing  its  capital  stock.  The  same  statute  provided 
that  a  court  of  equity  might,  on  the  application  of  a  creditor 
or  stockholder,  at  any  time  within  the  three  years  appoint 
a  receiver,  whose  powers  should  continue  as  long  as  the 
court  deemed  necessary,  to  take  charge  of  the  corporate 
property,  collect  the  debts,  prosecute  and  defend  suits,  and 
do  all  other  acts  in  the  final  settlement  of  the  unfinished 
business  that  the  corporation  might  have  done  if  in  being. 
No  application  having  been  made  for  the  appointment  of 
a  receiver,  it  was  held  that  the  corporation  at  the  expiration 
of  the  three  years  ceased  to  have  any  such  existence  that  a 
valid  judgment  could  be  rendered  against  it  in  an  action  at 
law.^  Although  a  forfeiture  at  common  law  does  not  oper- 
ate to  divest  the  title  of  the  owner  until  by  a  judgment  in 
a  suit  instituted  for  that  purpose  the  rights  of  the  State 
have  been  established,  yet  it  is  otherwise  when  the  forfeiture 
is  declared  by  a  statute.  In  the  latter  case,  the  title  to  the 
thing  forfeited  immediately  vests  in  the  State  upon  the 


'  Thornton  v.  Marginal  Freight  R.R.  act,  which  has  committed  an  act  of 

Co.,  123  Mass.  32.     See  Heath  v.  Bar-  bankruptcy,  and  is  in  existence  when 

more,   50  N.   Y.   302 ;  Von  Glahn  v.  the   petition   against  it    is  filed,   and 

De  Rosset,  81  N.  C.  467 ;  Life  Assoc,  when  the  papers    are  served   on    its 

of  Am.  V.  Fassett,  102  111.  315;  Mar-  officer,  cannot  oust  the  jurisdiction  of 

iners'  Bank  v.   Sewall,   50  Me.   220 ;  the  bankruptcy  court  to  proceed  on  the 

Lothrop  V.  Stedman,  13  Blatchf.  134;  return  day  to  an  adjudication  of  bank- 

Tuscaloosa,  etc.,  Assoc,  v.  Green,  48  ruptcy,  because  a  decree  dissolving  the 

Ala.  346;  Herron  v.  Vance,   17  Ind.  corporation  has  been  made  after  such 

595  ;  Blake  v.  Portsmouth,  etc.,  R.R.  service   and  before  such   return   day. 

Co.,  39  N.  H.  435.    A  corporation,  sub-  Piatt  v.  Archer,  9  Blatchf.  559. 
ject  to  the  provisions  of  the  bankruptcy 
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commission  of  the  offence  or  the  happening  of  the  event  for 
which  the  forfeiture  is  declared,  or  at  such  other  time  and 
upon  such  other  condition  as  the  statute  may  name.^  In 
an  action  upon  a  poHcy  of  insurance  on  a  vessel  from  New 
York  to  St.  Bartholomew,  and  from  thence  back  to  New 
York,  with  liberty  to  touch  and  trade  at  Martinique,  it  ap- 
peared that  the  vessel  stopped  on  her  outward  voyage  at 
Martinique,  discharged  her  cargo,  and  was  taking  on  a  re- 
turn cargo,  when  she  was  driven  on  shore  by  a  storm  and 
lost.  The  plaintiff  having  obtained  a  verdict  for  a  total 
loss,  a  new  trial  was  granted  on  the  ground  that  if  the  cargo 
which  had  been  taken  on  was  intended  for  the  United  States, 
it  was  a  violation  of  the  non-intercourse  law,  by  which  the 
vessel  was  forfeited,  and  the  property  immediately  vested 
in  the  United  States,  so  that  the  owners  no  longer  had  an 
insurable  interest  in  her.^  In  an  action  against  the  Ameri- 
can Art  Union  by  a  subscriber  to  it,  the  complaint  alleged 


'  Oakland  V.  Oakland,  etc.,  R.R.  Co.,         'Fountain   v.  Phoenix   Ins.  Co.,    n 
45  Cal.  365.     See  Dane  v.  Young,  61  Johns.  293.     In  an  action  of  trespass 
Me.  160;  Chesapeake,  etc.,  Canal  Co.  against   the  governor  of    an   English 
V.  Bait.,  etc.,  R.R.  Co.,  4  Gill  &  Johns,  colony  for  seizing  a  vessel  and  cargo,  the 
I.     In  U.  S.  V.  Grundy,  3  Cranch,  337,  property  of  the  plaintiff,  the  defendant 
Chief  Justice  Marshall  said  :  "  It  has  pleaded  that  before  tlje  seizure  the  ves- 
been  proven  that  in  all  forfeitures  ac-  sel  and  cargo  had  violated  the  naviga- 
cruing  at  common  law  nothing  vests  in  tion  act,  and  had  thereby  become  for- 
the  government  until  some  legal  step  feited  to  the  government.     The  plain- 
shall  be  taken  for  the  assertion  of  its  tiff  replied,  that,  without  any  sentence 
rights,  after  which  for  many  purposes  of  condemnation   by  a  court    having 
the  doctrine  of  relation  carries  back  the  competent  jurisdiction,  the  defendant 
title  to  the  commission  of  the  offence ;  had  sold  and  disposed  of  the  vessel  and 
but  the  distinction  taken  by  the  counsel  cargo  and  converted  the  same  to  his 
for  the  United  States  between  forfeit-  own  use.    A  demurrer  to  the  replication 
ures  at  common  law  and  those  accru-  was  sustained  on  the  ground  that  by 
ing  under  a  statute,  is  certainly  a  sound  the  forfeiture,  which  the  demurrer  ad- 
one.     When  a  forfeiture  is  given  by  a  mitted,  the  title  was  divested,  and  the 
statute,  the  rules  of  the  common  law  plaintiff  could  not  therefore  maintain 
may  be  dispensed  with,  and  the  thing  the  action,  although  the  defendant  had 
forfeited  may  either  vest  immediately,  not    proceeded    to    a    condemnation, 
or  on  the  performance  of  some  particu-  Wilkins    v.    Despard,   5    Term   Rep. 
lar  act,  as  shall  be  the  will  of  the  legis-  112. 
lature." 
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that  the  defendant  was  engaged  in  the  distribution  of  art 
to  its  subscribers  by  means  of  a  lottery  or  game  of  chance, 
and  that  unless  it  was  restrained  from  making  the  distribu- 
tion, the  personal  property  of  the  association  would  be  for- 
feited and  lost  to  its  members.  The  court  said :  "  The 
entire  property,  if  the  annual  distribution  is  a  noxious  lot- 
tery, before  the  complaint  was  filed,  was,  in  my  judgment, 
vested  in  the  State.  It  was  vested  by  force  of  the  forfeit- 
ure which  the  statute  declares  of  all  property  that  shall  be 
offered  for  sale  or  distribution  contrary  to  its  provisions, — 
a  forfeiture  which,  by  the  express  words  of  the  law,  may 
attach  as  well  before  as  after  the  determination  of  the 
chance  upon  which  the  distribution  depends."^ 

The  dissolution  of  a  corporation  puts  an  end  to  the 
transferable  nature  of  the  stock.  It  reduces  the  interests 
of  the  stockholders  to  a  mere  equitable  right  to  their  sev- 
eral distributive  shares  of  the  corporate  funds,  upon  princi- 
ples of  equal  justice  and  equity  among  all  the  stockholders. 
In  an  action  against  the  trustees  or  directors  of  a  joint 
stock  corporation,  by  a  stockholder,  the  complaint  alleged 
the  dissolution  of  the  corporation  by  the  defendants,  pur- 
suant to  the  articles  of  association,  and  that,  in  breach  of 
their  duty,  and  in  fraud  of  the  rights  of  the  plaintiff  and 
other  stockholders,  the  defendants  transferred  the  good- 
will of  the  corporate  business  and  a  large  portion  of  the 
property  to  another  corporation,  and  refused  to  distribute 
the  assets  among  the  stockholders.  It  appeared  that  a 
majority  of  the  stockholders  consented  to  the  sale  and 
transfer  of  the  good-will  and  property  before  the  joint  stock 
association  was  dissolved,  and  that  the  dissolution  was  made 
to  carry  the  arrangement  into  effect.  It  was  held  that  the 
defendants,  as  trustees,  were  bound  to  exercise  their  powers 
and  discharge  their  duties  according  to  the  known  princi- 
ples of  law,  by  converting  the  assets  into  money,  and  dis- 


>  Bennett  v.  Am.  Art  Union,  5  Sandf.  614.    See  Borland  v.  Lewis,  43  Cal.  369. 
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tributing  the  proceeds  among  the  stockholders;  that  the 
plaintiff,  as  against  any  misconduct  of  the  trustees,  might 
insist  upon  his  rights  with  as  much  propriety  as  if  he  had 
owned  a  majority  of  the  stock  ;  that  any  misconduct  of  the 
trustees  to  the  injury  of  the  plaintiff,  gave  him  a  right  of 
action  therefor,  notwithstanding  they  had  acted,  as  they 
believed,  in  the  interest  of  all  of  the  stockholders,  and  in 
good  faith  ;  and  that,  as  the  defendants  had  been  guilty  of 
a  breach  of  trust,  they  were  liable  to  the  plaintiff  for  dam- 
ages.^ If  any  of  the  stockholders  are  indebted  to  the  cor- 
poration, such  indebtedness  must  first  be  applied  toward, 
or  in  part  payment  of,  their  distributive  shares.  This  right 
to  a  distributive  share  of  the  fund  being  a  mere  chose  in 
action,  the  owner  cannot  assign  it  to  a  third  person  so  as 
to  give  the  latter  any  greater  or  other  interest  than  the  as- 
signor himself  possessed.^ 

§  435.  Rights  of  creditors  and  corporators. — By  the  strict 
rule  of  the  English  common  law,  upon  the  dissolution  or 
civil  death  of  a  corporation,  its  real  estate  reverts  to  the 

'  Frothingham  v.  Barney,  6  Hun,  366.  a  person  in  refusing  to  fulfil  a  contract 

^  James  v.  Woodruff,   10  Paige  Ch.  with  a  corporation."     Green's  Brice  s 

541  ;  afifi'd  2  Denio,  574.     "  A  dissolu-  Ultra  Vires,  2d  Am.  Ed.  803.     There  is 

tion  is   probably  in  every  case  a  re-  a  distinction  between  the  invalidity  of  a 

scission  of  every  contract,  whether  by  contract  resulting  from  the  want  of  ca- 

or  with  a  corporation.     The  corpora-  pacity  to  make  it,  and  that  arising  from 

tion,    whether  absolutely    defunct    or  its  being  in  violation  of  law,  or  contrary 

merely  in  abeyance,  as  on  the  making  to  public  policy.     In  the  former  case, 

of  a  winding-up  order,  is  non-existent  only  the  immediate  parties  to  it,  or  the 

to  the  extent  that  no  further  rights  can  stockholders  who  are  parties  by  repre- 

be  acquired  by  or  against  it.    Contracts  sentation,  hold  such  a,  legal  position  in 

are  rescinded,  but  the  rescission  is  a  relation  to  it  as  to  entitle  them  to  raise 

breach  of  them,  not  an  excuse  for  their  the  question  of  validity ;   while,  in  the 

non-performance.      Consequently,  the  latter,  any  person  standing  in  a  relation 

parties  thereto  affected  by  such  breach  of  interest  to  the  subject-matter  of  the 

are  entitled  to  damages  for  the  breach,  contract,  and  to  be  affected  by  its  op- 

and  can  enforce  such  damages  against  eration,  may  set  up  and  insist  on  such 

the  assets  like  other  creditors.     Ap-  fatal  vice  in  it,  for  the  purpose  of  clear- 

parently,  however,  nothing  short  of  an  ing  himself  from  the  consequences  of 

actual  order  for  dissolution — no  pecu-  its  being  carried  into  effect.    See  Vt. 

niary  embarrassment,  however  great —  &  Canada  R.R.  Co.  v.  Yt.  Cent.  R.R, 

works  sueh  a  rescission,  or  will  justify  Co.,  34  Vt.  2. 
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original  owners  or  their  heirs,  its  personal  property  vests  in 
the  crown,  and  all  debts  due  to  or  from  it  are,  by  opera- 
tion of  law,  extinguished.  The  instances  which  support 
the  dictum  in  reference  to  the  land,  consist  of  the  statutes 
and  judgments  which  followed  the  suppression  of  the  mili- 
tary and  religious  orders  of  knights,  whose  lands  returned 
to  those  who  had  granted  them,  and  did  not  fall  to  the  king 
as  an  escheat ;  or  of  cases  of  dissolution  of  monasteries  and 
other  ecclesiastical  foundations,  upon  the  death  of  all  of 
their  members ;  or  of  donations  to  public  bodies,  such  as  a 
mayor  and  commonalty.  Blackstone  says  :  "  When  a  cor- 
poration is  dissolved,  the  lands  and  tenements  revert  to  the 
person  or  his  heirs  who  granted  them  to  the  corporation  ; 
for  the  law  doth  annex  a  condition  to  every  such  grant, 
that  if  the  corporation  be  dissolved,  the  grantor  shall  have 
the  lands  again.  The  grant  is  only  during  the  life  of  the 
corporation,  which  may  endure  forever  ;  but  when  that  life 
is  determined  by  the  dissolution  of  the  body  politic,  the 
grantor  takes  it  back  by  reversion,  as  in  the  case  of  every 
other  grant  for  life.^  The  debts  of  a  corporation,  either  to 
or  from  it,  are  totally  extinguished  by  its  dissolution ;  so 
that  the  members  thereof  cannot  recover  or  be  charged 
with  them  in  their  natural  capacities."*     This  harsh  and  in- 


'  This  is  the  doctrine  advanced  by  a  corporation,  its  debts  became  ex- 
Coke.  Co.  Litt.  13  b.  And  see  2  tinct,  was  held  to  be  in  force  in  North 
Cruise,  493 ;  Colchester  v.  Seaver,  3  Carolina.  Fox  v.  Horah,  i  Ired.  Eq. 
Burr.  1866.  358 ;  Mallory  v.  Mallett,  6  Jones  N.  C. 

'  I  Blk.  Com.  484.     It  was  said  by  345.      See  Hopkins   v.  Whitesides,    i 

Sir  Fletcher  Norton,  in  his  argument  Head.  Tenn.  31  ;  Robinson  v.  Lane,  19 

in  the  case  of  Colchester  v.   Seaver,  Ga.  337.     In  Mississippi,  in  Commer- 

supra,  that  the  goods  and  chattels  went  cial  Bank  v.  Chambers,  8  Smedes  & 

to  the  crown.     Kyd  says :  "  What  be-  Marsh,  9,  it  was  contended  that  even 

comes  of  the  personal  estate  is,  per-  without  the  interposition  of  the  legisla- 

haps,  not  decided,  but  probably  it  vests  ture,  the  debts  to  and  from  the  bank 

in  the  crown."     2  Kyd  on  Corp.  516.  would  have  survived  its    dissolution  ; 

See  State  Bank  v.  State,  i  Blackf.  Ind.  that    these    commercial    corporations 

267 ;  State  v.  Bank  of  South  Carolina,  should  be   regarded   as   partnerships, 

I    Spears  S.   C.  433.      The  common  and  the  fund  or   property  owned  by 

law  doctrine  that,  on  the  dissolution  of  them  a  trust  fund  which  equity  would 
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equitable  rule  has  not  been  favored  by  the  courts  or  legis- 
laturesx)f  this  country,  and  it  is  doubtful  whether  it  was 
ever  adopted  to  the  fullest  extent  here.  "  The  rule  of  the 
common  law  has,  in  fact,  become  obsolete.  It  has  never 
been  applied  to  insolvent  or  dissolved  moneyed  corpora- 
tions in  England.  The  sound  doctrine  now  is,  as  shown 
by  statutes  and  judicial  decisions,  that  the  capital  and  debts 
of  banking  and  other  moneyed  corporations,  constitute  a 
trust  fund  and  pledge  for  the  payment  of  creditors  and 
stockholders,  and  a  court  of  equity  will  lay  hold  of  the  fund 
and  see  that  it  be  duly  collected  and  applied."  ^  It  was 
held,  in  an  early  case,  by  the  Supreme  Court  of  the  United 
States,  that  the  creditors  of  a  corporation,  after  its  dissolu- 
tion, might  enforce  their  claims  against  any  corporate 
property  not  in  the  hands  of  bona  fide  purchasers.*  The 
same  court  subsequently  said:  "The  withdrawal  of  the 
charter — that  is,  the  right  to  use  the  corporate  name  for 
the  purposes  of  suits  before  the  ordinary  tribunals — is  such 
a  substantial  impediment  to  the  prosecution  of  the  rights 
of  the  parties  interested,  whether  creditors  or  debtors,  as 
would  authorize  equitable  interposition  in  their  behalf 
within  the  doctrine  of  chancery  precedents.  ....  The  ac- 


appropriate   to  the   payment   of  their  of  would  revert  to  the  donor,  or  origi- 

debts.     To  this  the  court  repUed  that  nal  owner,  yet  that  that  was  only  true 

it  might  be  deemed  the  settled  doctrine  as  to  such  estate  as  remained  in  the 

that,  on  the  dissolution  of  a  banking  corporation  at  the  moment  of  its  dis- 

corporation,  the  debts  •  to  and  from  it  solution,  and  did  not  apply  to  such  as 

were  extinguished,  not  by  any  implied  had  been  divested  out  of  it,  either  by 

condition  in  the  contracts,  but  from  its  own  act,  or  by  the  act  of  law. 
necessity,  because  there  was  no  person        '  2  Kent's  Com.  307.     See  Bank  of 

in  whose  favor  or  against  whom  they  Miss.  v.  Duncan,  56  Miss.  166;  Coulter 

could  be  enforced.     But  see  Commer-  v.    Robinson,   24   Id.    278 ;    Curry  v. 

cial  Bank  v.  State,  4  Smedes  &  Marsh,  Woodward,  53  Ala.  371  ;    Newfound- 

439.     In  North  Carolina,  it  was  said,  land  R.R.,  etc.,  Co.  v.  Schack,  40  N.J. 

in  State  v.  Rives,  5  Ired.  297,  that,  al-  Eq.  222  ;  Com.  v.  Boston,  9  Gray,  451 ; 

though  it  was  generally  true  that  upon  Matter  of  Woven  Tape  Skirt  Co.,   8 

the  expiration  of  a  corporation,  or  its  Hun,    508;    Lathrop   v.   Stedman,    13 

dissolution,  unless  otherwise  provided  Blatchf.  134. 
by  statute,  the  real  estate  undisposed        "^  Murtma  v.  PotomacCo.,  8Pet.28i. 
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quisitions  of  real  property  by  a  trading  corporation  are 
commonly  made  upon  a  bargain  and  sale,  for  a  ful^pnsid- 
eration,  and  without  conditions  in  the  deed ;  and  nW;ondi- 
tions  are  implied  in  law  in  reference  to  such  conveyances. 
The  vendor  has  no  interest  in  the  appropriation  of  the 
property  to  any  specific  object,  nor  any  reversion  where 

the  succession  fails If  the  claims  of  the  creditors 

are  irresistible,  those  of  the  stockholders  are  not  inferior,  at 
least  against  the  parties  who  claim  to  hold  the  corporate 
property.  The  money,  evidences  of  debt,  lands,  and  per- 
sonalty acquired  by  the  corporation  were  purchased  with 
the  capital  they  lawfully  contributed  to  a  legitimate  enter- 
prise conducted  by  legislative  authority.  The  enterprise 
has  failed  under  circumstances,  it  may  well  be,  which  en- 
title the  State  to  withdraw  its  special  support  and  encour- 
agement ;  but  the  State  does  not  affirm  that  any  cause  for 
the  confiscation  of  the  property  or  for  the  infliction  of  a 
heavier  penalty  has  arisen.  It  is  a  case,  therefore,  in  which 
courts  of  chancery,  upon  their  well-settled  principles,  would 
aid  the  parties  to  realize  the  property  belonging  to  the  cor- 
poration and  compel  its  application  to  the  satisfaction  of 
the  demands  which  legitimately  rest  upon  it."^  The  legis- 
lature of  New  York  at  an  early  day,  soon  after  the  act  au- 
thorizing the  creation  of  manufacturing  corporations,  took 
measures  to  remedy  the  injustice  of  the  common  law  rule 
by  the  statute  of  April  9,  181 1,**  which  was  re-enacted  in 
the  revision  of  1830,  providing  that  upon  the  dissolution 
of  any  corporation,  unless  other  persons  should  be  ap- 
pointed by  the  legislature  or  other  competent  authority, 
the  directors  or  managers  of  the  affairs  of  such  corporation 
should  be  the  trustees  of  the  creditors  and  stockholders  of 
the  dissolved  corporation,  with  power  to  settle  its  concerns. 


'  Bacon  v.  Robertson,  18  How.  480,        '■'  i  N.  Y.  Rev.  Laws,  148 ;  N.  Y.  Rev. 
per  Campbell,  J.    See  Life  Assoc,  v.    Sts.,  7th  Ed.,  pp.  1531,  1532. 
Fassett,  102  111.  315. 


§  435  DISSOLUTION    OF   CORPORATIONS.  937 

collect  and  pay  the  outstanding  debts,  and  divide  among 
the  st^kholders  the  moneys  and  other  property  that  should 
remai^ftfter  the  payment  of  necessary  expenses.  Chan- 
cellor Walworth,  in  an  opinion  delivered  by  him  in  the 
New  York  Court  for  the  Correction  of  Errors  in  1835  in 
a  case  not  reported,^  said :  "  The  statutory  provision,  al- 
though rather  obscure  in  its  terms,  evidently  was  intended 
to  reach  the  real  as  well  as  the  personal  property  of  manu- 
facturing companies  which  had  been  authorized  to  incorpo- 
rate themselves  under  the  general  act  passed  a  few  days 
before."  The  same  view  is  taken  in  Kent's  Commenta- 
ries, in  which  it  is  said  :  "This  is  a  just  and  wise  provision, 
and  gets  rid  altogether  of  the  inequitable  consequences  of 
the  rule  of  the  common  law."*  In  Owen  v.  Smith,^  it 
was  contended  that  the  New  York  act  only  reached  the 
personal  property  and  effects  of  the  corporation  owned  by 
it  at  the  time  of  its  dissolution,  and  that  the  rule  of  the 
common  law  still  applied  to  the  real  estate  which  reverted 
to  the  original  grantors  as  before.  It  was  held,  however, 
that  the  real  as  well  as  the  personal  property  of  an  extinct 
corporation  vested  in  the  receiver  to  be  administered  for 
the  benefit  of  the  creditors  and  stockholders.  The  court 
said  :  "  There  is  nothing  in  the  act  to  restrict  the  term  to 
personalty,  and  the  equity  of  the  creditors  and  stockholders 
is  the  same  in  respect  to  all  species  of  property.  In  some 
corporations,  as  manufacturing  corporations — as  in  the  cor- 
poration in  question — the  principal,  if  not  the  entire  prop- 
erty may  be  in  realty,  and  there  is  no  reason  why  that 
should  be  confiscated  from  the  stockholders  any  more  than 


'  Ducro  V.  Spriggs.  Rexford  v.  Knight,  1 1  Id.  308  ;  Brook- 

"^  2  Kent's  Com.  308,  Note  C.    See  lyn   Park   Commrs.  v.  Armstrong,  45 

McLaren  v.  Pennington,  i   Paige  Ch.  Id.  234;  Towar  v.  Hale,  46  Barb.  361  ; 

102;  James  v.  Woodruff,  10  Id.   541,  Plitt  v.   Cox,  43  Pa.  St.  486;  Halde- 

affi'd  2  Denio,    574;    Erie,  etc.,  R.R.  man  v.  Pennsylvania  R.R.  Co.,  50  Id. 

Co.  V.  Casey,  26  Pa.  St.  287  ;  Powell  425  ;  Dingley  v.  Boston,  100  Mass.  544. 

V.  North  Missouri  R.R.   Co.,  42  Mo.  ^  ji  Barb.  641. 

63  ;  Heath  v.  Barmore,  50  N.  Y.  302  ; 
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the  personal  property  of  a  defunct  banking  corporation 
should  be  taken  from  its  stockholders.  The  time  of  the 
passage  of  the  act  would  seem  to  indicate  that  protection 
to  creditors  and  stockholders  in  manufacturing  corpora- 
tions was  chiefly  in  the  mind  of  the  legislature  at  the  time 
of  its  passage,  and,  in  that  case,  real  property  would  not 
have  been  excluded.  The  term  '  property '  must  be 
deemed  and  taken  to  have  been  used  in  its  general  and 
popular  sense,  and,  so  used,  it  includes  both  lands  and 
chattels." 

While  it  is  manifest  that  by  its  dissolution  a  corporation 
ceases  to  exist  and  can  sustain  the  relations  of  neither  cred- 
itor nor  debtor  toward  others,  and  hence  debts  to  or  from  it 
become  extinct  at  law,  it  is  nevertheless  inequitable  that 
creditors  should  remain  unpaid  when  there  are  funds  of  the 
defunct  corporation  which  ought  to  be  applied  in  payment, 
simply  for  want  of  some  legal  being  intervening  between 
the  creditors  and  debtors  of  the  corporation  with  ca- 
pacity to  make  the  collection  and  adjustment.  Act- 
ing upon  the  maxim  that  trusts  shall  not  fail  for  want  of  a 
trustee,  and  regarding  the  property  of  a  dissolved  corpora- 
tion as  belonging  to  its  creditors  to  the  extent  of  their  re- 
spective claims,  a  court  of  equity  will  collect  the  assets, 
though  there  be  no  strict  legal  owner  to  assert  his  right, 
and  will  appropriate  and  distribute  them  among  the  cred- 
itors and  stockholders.  In  a  late  case  in  North  Carolina 
the  court  said  :  "  When  a  natural  person  dies,  his  rights  and 
responsibilities  devolve  upon  his  personal  representative, 
and  survive  and  vest  in  him  for  a  space  sufficient  to  allow 
of  all  adjustment  of  his  unsettled  business  relations  and  the 
distribution  of  the  residue  of  his  personal  estate  among 
those  entitled.  But  for  this  provision  of  law,  the  same 
impediments  would  be  met  and  the  same  consequences 
flow  from  the  death  of  a  natural  person  as  of  that  of  the 
ideal  entity  embodied  in  a  corporation.     The  want  of  a 
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representative  in  tlie  latter  case  with  legal  capacity  to  act 
obstructs  the  calling  in  and  appropriation  of  its  resources 
and  means  to  discharge  its  obligations,  and  it  is  to  supply 
this  defect  that  equity  interferes  and  enforces  the  appro- 
priation." ^  The  creditors  may  enforce  their  claims  against 
any  property  belonging  to  the  corporation  which  has  not 
passed  into  the  hands  of  a  bona  fide  purchaser.  The  prop- 
erty itself  is  affected. with  the  trust.  And  if  the  capital 
stock  should  be  divided,  leaving  any  debts  unpaid,  every 
stockholder  receiving  his  share  of  the  capital  stock  would  in 
equity  be  held  liable p^o  rata  to  contribute  to  the  discharge 
of  such  debt  out  of  the  funds  in  his  hands.*  The  directory  of 
a  literary  institution  borrowed  money  under  an  agreement 
that  the  indebtedness  thus  incurred  should  not  create  a  lien 
on  the  property  of  the  institution,  but  that  the  lenders 
should  look  for  repayment  only  to  the  rents  of  the  institu- 
tion and  the  aid  rendered  it  by  the  State.  The  debts  were 
reduced  by  this  means  about  one-half,  when  the  buildings 
were  consumed   by  fire,  and  no  rents  were  afterward  re- 


'  Von  Glahn  v.  De  Rosset,  81  N.  C.  be  affected  by  it.     Com.  v.  Farmers', 

467.     See  McCoy  v.  Farmer,  65  Mo.  etc.,  Bank,   21    Pick.    542;    Nashville 

244;  Acklin  V.  Paschal,  48  Texas,  147  ;  Bank    v.   Petway,    3    Humph.   Tenn. 

St.    Phillip's     Church    v.    Zion,    etc.,  522. 

Church,  23  S.  C.  297 ;  Bank  of  Miss.  ^  Story's  Eq.  Juris.,  sec.  1252 ;  Cur- 

V.  Duncan,  56  Miss.  i66.     It  is  a  le-  son  v.  African  Co.,  i  Vernon,  121  ;  S.  C. 

gitimate  exercise  of  legislative  power,  Skinner  Rep.  84;  Wood  v.  Dummer,  3 

in  case  either  of  violation  by  a  corpora-  Mason,  308  ;   Broughton  v.  Pensacola, 

tion  of  its  charter  or  of  its  insolvency,  93  U.  S.  (3  Otto)  266  ;    Shamokin  Val- 

to  provide  a  proper  mode  of  ascertain-  ley,  etc.,  R.R.  Co.  v.  Malone,  85  Pa,, 

ing  the  facts  by  a  judicial  inquiry,  in  St.  25  ;  Hastings  v.  Drew,  50  How^.  Pr. 

order  to  secure  the  assets  of  the  de-  254;    Woodfork    v.    Union    Bank,    3 

linquent  institution  for  the  payment  of  Coldw.  Tenn.  488  ;  Gaff  v.  Flesher,  33 

all  of  its  creditors  and  an   equal   dis-  Ohio  St.  107.    Upon  the  same  principle 

tribution  of  the  surplus,  if  there  be  any,  courts  of  equity  interfere  to  restrain  the 

among  the  stockholders.    The  mode  of  officers  of  a  corporation  from  applying 

proceeding  to  be  directed  is  a  matter  the  corporate  property  to   any  illegal 

of  legislative  discretion,  subject  only  to  purpose,    and    to    compel    restitution 

the  condition  that  it  be  fair  and  impar-  when  any  illegal  application  has  been 

tial,  and  calculated  to  secure  and  pre-  made.    Fisk  v.  Union  Pacific  R.R.  Co., 

serve  the  rights  of  all  of  the  parties  to  10  Blatchf.  518. 
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ceived,  no  school  being  kept,  nor  the  buildings  re-erected. 
There  had  been  subsequent  to  the  fire  no  election  of 
directors  or  officers,  and  the  corporation  had  ceased  to  use 
its  franchises  and  privileges.  A  decree  for  the  payment  of 
the  indebtedness  by  a  sale  of  the  corporate  property  was 
affirmed.^ 

It  being  a  part  of  the  settled  policy  of  the  law,  at  least 
so  far  as  domestic  corporations  are  concerned,-  that  upon 
their  dissolution,  however  that  may  be  effected,  they  shall 
be  regarded  as  still  existing  for  the  purpose  of  settling  their 
affairs,  and  having  their  property  applied  to  the  payment  of 
their  just  debts,  there  is  no  good  reason  why  the  same 
policy  should  not,  as  far  as  practicable,  be  extended  to 
foreign  corporations  having  property  here.  Where  an  at- 
tachment was  sued  out  in  Illinois  and  levied  on  land  in  that 
State  belonging  to  a  foreign  corporation,  it  was  held  that 
the  attachment  became  an  existing  lien  and  security  for  the 
attaching  creditors'  claim,  which  could  not  be  defeated  by 
a  decree  dissolving  the  corporation  and  appointing  a  re- 
ceiver, but  that  the  corporation  would  be  regarded,  not- 
withstanding the  decree,  as  still  existing  for  the  purposes 
of  enforcing  the  attachment  lien  by  judgment  and  execu- 
tion.® When  a  State  invests  capital  in  a  corporation,  it 
becomes  chargeable  with  the  trusts  and  subject  to  the  uses 
declared  by  the  charter  to  the  same  extent,  and  for  the 
same  reasons,  as  if  contributed  by  private  persons.  A 
State  by  becoming  interested  with  others  in  a  corporation. 


'  Morss  V.  Harpeth  Academy,  7  Heis-  The  appointment  and  bonding  of  re- 

kdl  Tenn.  283.  ceivers  does  not  work  such  a  disability 

°  Life  Assoc,  of  Am.  v.  Fassett,  102  of  the  corporate  property  that  it  can-r 

111.315.     If  it  is  attempted  to  wind  up  not  be  attached.     Until  the  property 

the  concerns  of  a  corporation  the  pro-  is  taken  in  charge  by  the  receivers,  the 

visions  of  law  calculated  to  apprise  all  summary  jurisdiction  of  the  court  canr 

interested  of  the  fundamental  changes  not  be  interposed  to  punish  those  who, 

about  to  be  made  in  its  government  may  acquire  a  lien  on  it.or  on  portions  of 

must   be  complied  with,  in   order  to  it.byexecution  or  attachment.  Farmers' 

give  legal  efficacy  to  the  acts  done.  Bank  v.  Beaston,  7  Gill  &  Johns.  421. 
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or  by  owning  all  of  the  capital  stock,  does  not  impart  to 
the  corporation  any  of  its  privileges  or  prerogatives.  It 
lays  down  its  sovereignty  so  far  as  respects  the  transactions 
of  the  corporation,  and  exercises  no  power  or  privilege  in 
respect  to  them  not  derived  from  the  charter ;  and  a  law 
authorizing  or  requiring  such  a  corporation  to  transfer  its 
property  to  its  sole  stockholder,  leaving  its  debts  unpaid, 
would  impair  the  obligation  of  its  contracts.^  The  dissolu- 
tion of  a  corporation  does  not,  however,  infringe  the  con- 
stitutional provision  designed  to  preserve  and  protect  the 
obligation  of  contracts,  notwithstanding  it  may  deprive 
creditors  of  all  opportunity  to  collect  their  debts.  The 
consistency  of  a  dissolution  with  the  constitution  is  main- 
tained upon  the  idea  that  all  persons  deal  with  the  corpora- 
tion in  reference  to,  and  in  contemplation  of,  its  liability 
to  dissolution.* 

It  seems  scarcely  necessary  to  say,  though  the  proposi- 
tion hr.s  been  disputed,  that  the  transfer  or  conveyance  by  a 
corporation  which  is  solvent  at  the  time,  in  good  faith,  of 
property  previous  to  dissolution,  will  not  afterward  subject 
such  property  to  the  claims  of  creditors.     A  bill  in  equity 


'  Curran  v.  State,  1 5  How.  304 ;  S.  C.  injury  to  the  claim  of  the  State.  Bank 
7  Engl.  Ark.  321.  In  New  Hampshire  of  U.  S.  v.  Com.,  17  Pa.  St.  400. 
it  is  provided  by  statute  that  no  repeal  ^  Mumma  v.  Potomac  Co.,  8  Pet.  281 ; 
by  the  legislature  of  the  charter  of  any  Mobile,  etc.,  R.R.  Co.  v.  State,  29  Ala. 
corporation  "  shall  take  away  or  im-  573 ;  Washington,  etc.,  Turnp.  R.  v. 
pair  any  remedy  given  against  such  Maryland,  19  Md.  239.  Whenacorpo- 
corporation,  its  members  or  officers,  ration  is  in  embarrassed  circumstances, 
for  any  liability  which  shall  have  been  and  in  a  country  in  which  the  corpora- 
previously  incurred."  Rev.  Sts.  of  N.  tion  exists  there  is  no  constitutional 
H.,  ch.  146,  sec.  26 ;  Ch.  48,  sec.  2,  of  prohibition  forbidding  the  passing  of 
Laws  of  1847;  Comp.  Laws,  319,  45.  laws  impairing  the  obligation  of  con- 
When  a  bank  accepts  a  charter'  one  of  tracts,  a  statute  may  compel  individual 
the  provisions  of  which  is  that  it  shall  bondholders  of  a  domestic  corporation, 
pay  the  State-  a  bonus,  the  bank  can-  if  agreed  to  by  a  majority  of  them,  to 
not  by  making  an  assignment,  or  by  accept  a  compromise  for  the  benefit  of 
any  act  of  its  own  to  which  the  State  all  of  the  bondholders.  Such  statutes 
is  not  a  party,  absolve  itself  from  its  are  on  a  footing  with  bankrupt  acts, 
obligation.  The  lawfulness  of  the  Canada  Southern  R.R.  Co.  v.  Gebhard, 
assignment  may  be  conceded  without  109  U.  S.  527. 
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was  filed  against  a  manufacturing  corporation,  seeking  to 
subject  dividends  previously  paid  to  the  stockholders  to  the 
satisfaction  of  judgments.  There  was  no  allegation  in  the 
bill  that  the  corporation  was  insolvent  when  the  dividends 
were  declared,  or  that  there  was  fraud  or  collusion  to  the 
injury  of  the  complainants.  At  the  time  the  dividends 
were  made  the  corporation  was  doing  a  profitable  business, 
and  the  property  was  amply  sufficient  for  the  payment  of 
the  corporate  indebtedness.  The  factory  was  afterward  de- 
stroyed by  fire,  and  the  corporation  reduced  from  a  state  of 
prosperity  to  insolvency.  It  was  held  that  creditors  had 
no  right  to  compel  the  stockholders  to  refund  the  dividends 
for  the  benefit  of  the  former.^  A  railroad  company,  not 
being  indebted  in  any  considerable  amount,  sold  certain  of 
its  lands  not  then  needed  for  railroad  purposes  to  one  N. 
The  officers  of  the  company  who  took  a  leading  part  in 
negotiating  the  sale  were  charged  to  have  been  interested 
in  the  purchase,  and  to  have  furnished  N.  the  means  for 
effecting  it.  Shortly  after  it  was  made,  N.  conveyed  the 
property  for  the  original  consideration  to  M.,  one  of  the 
officers  referred  to,  who,  retaining  one-third  part,  conveyed 
the  other  two-thirds  to  L.  and  K.,  all  of  them  being  directors 
of  the  company,  and  members  of  the  executive  committee. 
The  company  did  not  question  the  fairness  of  the  transac- 
tion. On  a  bill  in  equity  filed  by  subsequent  creditors  to  sub- 
ject the  lands  to  the  satisfaction  of  their  judgments,  the  main 
inquiry  was  whether  the  sale  to  N.,made  before  the  railroad 
company  became  indebted  to  the  complainants,  and  when,  for 
anything  that  appeared  to  the  contrary,  it  was  solvent,  even 
though  made  for  the  use  and  benefit  of  its  officers,  could  be  set 
aside  at  the  instance  of  the  complainants  for  the  purpose  of 
subjecting  the  lands  to  sale  under  their  execution.  The 
court  in  answering  this  question  in  the  negative,  said  :  "  It 
is  a  well-settled  principle  of  law,  that  if  an  individual,  being 


'  Reid  V.  Eaton  Manf.  Co.,  40  Ga.  < 


§  435  DISSOLUTION    OF   CORPORATIONS.  943 

solvent  at  the  time,  without  any  actual  intent  to  defraud 
creditors,  disposes  of  property  for  an  inadequate  considera- 
tion, or  even  makes  a  voluntary  conveyance  of  it,  subse- 
quent creditors  cannot  question  the  transaction.  They  are 
not  injured.  They  gave  credit  to  the  debtor  in  the  status 
which  he  had  after  the  voluntary  conveyance  was  made. 
....  It  is  contended,  however,  by  the  appellant,  that  a  cor- 
poration debtor  does  not  stand  on  the  same  footing  as  an 
individual  debtor ;  that  whilst  the  latter  has  supreme  domin- 
ion over  his  own  property,  a  corporation  is  a  mere  trustee, 
holding  its  property  for  the  benefit  of  its  stockholders  and 
creditors  ;  and  that  if  it  fail  to  pursue  its  rights  against  third 
persons,  whether  arising  out  of  fraud  or  otherwise,  it  is  a 
breach  of  trust,  and  creditors  may  come  into  equity  to  com- 
pel an  enforcement  of  the  corporate  duty.  We  do  not  concur 
in  this  view.  It  is  at  war  with  the  notions  which  we  derive 
from  the  English  law  with  regard  to  the  nature  of  corporate 
bodies.  A  corporation  is  a  distinct  entity.  Its  affairs  are 
necessarily  managed  by  officers  and  agents,  it  is  true ;  but  in 
law  it  is  as  distinct  a  being  as  an  individual  is,  and  is  en- 
titled to  hold  property,  if  not  contrary  to  its  charter,  as  ab- 
solutely as  an  individual  can  hold  it  Its  estate  is  the  same, 
its  interest  is  the  same,  its  possession  is  the  same."  ^ 


'  Graham  v.  Railroad  Co.,  102  U.  debts  of  the  former  one,  in  the  absence 
S.  (12  Otto)  148.  When,  with  refer-  of  proof  that  the  new  charter  was  but 
ence  to  liability  of  corporate  property  a  reincorporation  or  continuation  of  the 
to  the  payment  of  debts,  the  question  charter  of  the  old  bank.  Story,  J., 
is,  whether  the  charter  created  a  new  said :  "  It  is  certainly  true  that  a  cor- 
corporation  or  merely  continued  the  poration  may  retain  its  personal  iden- 
existence  of  an  old  one,  such  a  con-  tity  although  its  members  are  perpetu- 
struction  must  be  given  to  the  terms  of  ally  changing ;  for  it  is  its  artificial 
the  charter  as  is  consistent  with  the  character,  powers,  and  franchises,  and 
legislative  intent,  and  the  intent  of  the  not  the  natural  character  of  its  mem- 
corporators.  The  charter  of  a  bank  bers,  which  constitute  that  identity, 
being  about  to  expire,  a  new  bank  was  And  for  the  same  reason  corporations 
incorporated  with  the  same  name,  the  may  be  different,  although  the  names, 
same  officers,  and  a  major  part  of  the  the  officers,  and  the  members  of  each 
same  stockholders.  It  was  held  that  are  the  same.  An  insurance  company 
the  new  bank  was  not  liable  for  the  composed  of  the  same  natural  persons 
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As  the  assets  of  a  corporation  are  a  trust  fund  for 
the  security  of  the  creditors,  they  should  be  distributed 
equally,  without  giving  one  set  of  creditors  any  prefer- 
ence over  the  others.^     In  Rundel  v.  Life  Assoc,  of  Amer- 


and  officers,  and  with  the  same  name 
as  an  existing  incorporated  bank,  would 
still  be  a  different  corporation  from  the 
bank.  The  similarity  of  name,  of 
officers,  or  of  members,  or  even  of  ob- 
jects, cannot  then,  per  se,  establish  the 
identity  of  corporations  created  at  dif- 
ferent times  by  different  charters,  and 
having  a  distinct  independent  being. 
And  one  corporation  may  transact  the 
business  and  pay  the  debts  of  another 
corporation  without  thereby  merging 
in  the  latter  its  distinct  corporate  ex- 
istence." Bellows  V.  Hallowell  &  Au- 
gusta Bank,  2  Mason,  31.  A  charter 
having  been  granted  to  one  Mead  to 
construct  a  turnpike  road,  after  doing 
some  work  upon  it,  he  forfeited  the 
charter.  Subsequently  another  turn- 
pike company  was  incorporated  under 
an  act  which  provided  that  the  work 
done  by  Mead  should  be  valued,  and 
that  a  certificate  for  stock  in  the  new 
company  to  the  amount  of  the  valua- 
tion should  be  issued  to  him,  which 
was  done.  A  meeting  of  the  stock- 
holders was  had,  and  directors  and  a 
president  elected.  No  money  was  paid 
by  the  stockholders,  nothing  more  was 
done,  and  the  enterprise  again  failed 
through  lapse  of  time.  Mead  was  one 
of  the  directors.  On  a  bill  in  equity 
filed  by  Mead  to  compel  the  new  com- 
pany to  pay  him  the  amount  of  the 
valuation  for  the  work  done  by  him 
under  the  first  charter,  the  court,  in 
holding  that  he  was  not  entitled  to  the 
relief  asked,  said :  "  If  such  a  claim 
could  be  maintained  in  any  case,  it 
surely  cannot  be  in  one  like  this.  Mead 
performed  no  labor,  and  expended  no 
money  in  any  contract  with  this  corpo- 
ration on  the  faith  of  the  stock  sub- 


scribed by  others.  The  work  done  by 
him  was  under  a  previous  charter  to 
himself,  and  for  his  own  benefit,  and  he 
could  hold  no  one  liable  for  it.  It  was 
lost  by  his  own  fault  in  not  complying 
with  his  charter.  But  the  equitable 
provision  was  inserted  in  the  new 
charter  for  his  benefit  so  far  as  to  make 
him  a  stockholder  to  the  extent  of  his 
demand  for  work  done.  Upon  the 
failure  of  the  second  charter,  he  was  in 
no  worse  condition  than  before,  and 
could  have  no  legal  or  equitable  de- 
mand against  any  one.  Nor  is  there 
any  principle  upon  which  he  can  be  re- 
lieved upon  the  ground  that  the  new 
board  of  directors  did  not  do  their  duty 
in  going  on  with  the  road.  He  was 
one  of  the  board,  and  as  much  in  fault 
as  the  others  if  the  charter  was  lost  by 
want  of  action  on  their  part."  Hop- 
kins V.  Whitesides,  i  Head.  Tenn.  31. 
'Sawyer  v.  Hoag,  17  Wall.  610; 
Bradwell  v.  Farwell,  1  Holmes,  433  ; 
Marr  v.  Bank  of  West  Tennessee,  4 
Cold w.  471 ;  Smith  v.  Lansing,  22  N. 
Y.  521 ;  Allen  v.  Montgomery  R.R. 
Co.,  II  Ala.  451 ;  San  Francisco,  etc., 
R.R.  Co.  V.  Bee,  48  Cal.  398  ;  Lex- 
ington, etc.,  Ins.  Co.  v.  Page,  17  B. 
Mon.  412;  Richards  v.  New  Hamp- 
shire Ins.  Co.,  43  N.  H.  263 ;  Turnbull 
V.  Prentiss  Lumber  Co.,  55  Mich.  387  ; 
Bewcr  v.  Mich.  Salt  Assoc,  58  Id.  351 ; 
Haywood  v.  Lincoln  Lumber  Co.,  64 
Wis.  639.  See  Catlin  v.  Eagle  Bank, 
6  Conn.  233  ;  Ringo  v.  Biscoe,  13  Ark. 
563.  A  statute  provided  that  all  se- 
curities belongingto  a  corporation  de- 
posited with  the  receiver  should  be  con- 
verted into  cash  by  him  with  the  least 
possible  delay,  and  that  within  a  cer- 
tain time  of  his  appointment  he  should 
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ica/  the  defendant  was  a  mutual  life  insurance  corporation 
created  by  and  domiciled  in  the  State  of  Missouri,  but  trans- 
acting extensive  business  in  Louisiana  and  other  States ;  and 
it  had  a  large  fund  in  Louisiana  in  the  hands  of  a  receiver.  The 
corporation  had  been  dissolved,  and  the  defendant,  W.,  who 
upon  its  dissolution  was  vested  by  the  charter  with  all  of  its 
property,  and  was  charged  as  superintendent  with  the  duty 
of  winding  up  its  affairs,  was  in  possession  of  the  corporate 
assets  in  Missouri  under  a  decree  rendered  in  a  previous  case. 
The  complainants  urged  that,  as  to  the  funds  in  the  hands 
of  the  receiver,  the  Louisiana  creditors  had  a  preference  for 
payment,  or  at  least  the  right  to  have  the  funds  retained  by 
him  as  security  that  the  amount  due  them  would  be  paid. 
The  superintendent,  W.,  insisted  that  under  the  law  creating 
the  corporation  the  whole  of  the  assets  upon  its  dissolution 
passed  into  his  hands.  The  Louisiana  creditors  were  such 
only  by  virtue  of  being  members  of  the  corporation.  As 
members  they  had  assented  to  the  laws  of  Missouri  creating 
the  corporation,  which  laws,  upon  the  dissolution  of  the 
corporation,  controlled  the  settlement  of  its  affairs.  The 
court  said :  "  There  must  be  a  common  method  by  which 
the  amount  due  by  or  to  each  policy-holder  shall  be  ascer- 
tained, and  this  must  be  done  by  a  common  representative. 
This  is  the  contract  to  which  the  plaintiffs  bound  them- 
selves when  they  subjected  themselves  to  the  operation  of 
the  organic  law  of  the  corporation  by  becoming  members 
of  it.  They  cannot,  therefore,  now  ask  the  court  to  pro- 
tect them  in  the  exercise  of  a  right  which  they  expressly 


declare  a  dividend  of  the  cash  in  his  direct  a  reference  for  the  apportion- 

hands   among  the  creditors ;    that  if  ment  of  the  unsatisfied  debts  among 

any  debts  remained  unsatisfied  within  the  stockholders.     It  was  held  that  the 

thirty  days  after  declaring  such  divi-  accountable  assets  in  the  hands  of  the 

dend,  which  was  called  the  first  divi-  receiver  were  to  be  actually  converted, 

dend,  he  should  render  an  account  of  and  go  into  the  first  dividend,  before 

his  proceedings  including  the  names  of  resorting  to  the  personal  liability.  Mat- 

the  stockholders.     Upon  this  report  ter  of  the  Reciprocity  Bank,  22  N.  Y.  9. 

being  made,  the  justice  was  required  to  '  4  Woods  C.  C.  94. 
VOL.  II.— 60 
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relinquished.  The  effect  which  is  wrought  by  this  con- 
tract and  assent  to  the  laws  of  the  State  of  Missouri,  makes 
the  territorial  extent  of  the  authority  of  the  superintendent 
to  administer,  coextensive  with  the  authority  of  an  assignee 
in  bankruptcy,  or  a  receiver  of  a  national  bank,  springing 
from  the  territorial  effect  of  a  national  law.  The  decree 
must,  therefore,  be  for  the  defendant  as  superintendent, 
directing  the  receiver  to  turn  over  to  him  all  the  property 
of  the  corporation,  to  be  administered  under  the  laws  of 
the  State  of  Missouri,  and  remitting  the  complainants  to 
the  court  which  decreed  the  dissolution.  It  must  provide 
that,  before  this  is  done,  all  the  expenses  of  the  adminis- 
tration up  to  this  time,  including  the  compensation  of  the 
receiver  and  the  costs  in  this  cause,  be  paid  by  the  defend- 
ant as  trustee."  ^ 

§  436.  Renewal  of  corporate  powers. — It  may  be  important 
to  determine  whether  a  reorganization  of  a  corporate  body 
takes  place  after  its  dissolution,  or  merely  during  the  sus- 
pension of  the  original  body,  and  whether  the  statute  re- 
vives an  old  or  creates  a  new  corporation.  To  ascertain 
this,  the  terms  of  the  charter  creating  a  new  corporation 
must  be  considered,  and  a  construction  given  them  consist- 
ent with  the  legislative  intent,  and  the  intent  of  the  corpo- 
arators.  Corporations  may  be  different,  although  the  names, 
the  officers,  and  the  members  of  each  are  the  same.  The 
similarity  of  name,  or  even  of  objects,  cannot /^r  se  estab- 
lish the  identity  of  corporations  created  at  different  times 
by  different  charters,  and  having  a  distinct,  independent 
being  ;  and  one  corporation  may  transact  the"  business  and 
pay  the  debts  of  another  corporation,  without  thereby 
merging    in    the    latter    its  distinct  corporate  existence.*' 

'  Reed  v.  Boston  Machine  Co.,  140  ''  Bellows  v.  Hallowell   &  Augusta 

Mass.  454.     See  Brewster  v.  Burnett,  Bank,  2  Mason,  31.     The  Bank  of  the 

125  Mass.   68;    Am.  Tube  Works  v.  State  of  Missouri,  by  reorganizing  un- 

Boston  Machine  Co.,  139  Id.  5;   Kent  der  the  act  of  Congress  making  pro- 

V.  Bornstein,  i?  Allen,  342.  vision  for  a  national  currency,  (U.  S. 
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When  the  corporation  is  dissolved,  or  its  corporate  existence 
terminated  by  the  expiration  of  the  time  for  which  it  was 
created,  it  cannot,  at  least  without  the  consent  of  the  corpo- 
rators, be  revived/  The  mere  act  of  creating  a  corporation 
by  complying  with  the  simple  requirements  of  the  law  on 
that  subject  does  not,  when  the  franchise  has  never  been 
used,  and  all  rights  under  it  have  been  abandoned,  occasion 
such  a  legal  disability,  in  the  persons  who  have  formed  it, 
to  create  a  new  corporation  for  different  purposes,  though 
under  the  same  name,  as  will  make  all  acts,  though  done 
in  fact  in  the  exercise  of  the  new  franchise,  regarded,  in  the 
eye  of  the  law,  as  having  been  performed  under  the  old  and 
abandoned  one,  because  the  formality  of  a  technical  disso- 
lution of  the  first  corporation  was  not  observed ;  nor  the 
acts  of  the  new  corporate  body  be  deemed  to  have  been 
done  under  the  first  franchise,  because  the  second  corpora- 
tion was  organized  before  a  copy  of  the  certificate  was  filed 
in  the  office  of  the  secretary  of  state.^ 

It  is  sometimes  difficult  to  determine  whether  or  not  a 
corporation  is  a  new  and  independent  body,  or  an  old  one, 


Sts.  at  Large,  ch.  lo6,  p.  112,  sec.  44,)  company.     The  shareholders  were  re- 

neither  lost  any  of  its  assets,  nor  es-  quested  to  assent  to  the  proposal  by 

caped  any  of  its  liabilities  ;  the  change  signing  a  form  of  approval  containing 

being  a  transition,  and  not  a  new  crea-  the  terms  of  the  plan,  and  the  plan  was 

tion.     Coffey  v.  Nat.  Bank  of  Missouri,  carried  out  by  resolutions  passed  at  an 

46  Mo.  140.     See  Grocers'  Nat.  Bank  extraordinary  meeting  of  the  company, 

V.  Clark,  48  Barb.  26  ;  Thorp  v.  Weg-  duly  confirmed  at  a  subsequent  meet- 

geforth,  56  Pa.  St.  82 ;    State  v.   Nat.  ing,  and  by  a  deed,  to  which  the  liq- 

Bank  of  Bait.,  33  Md.  75.  uidators  of  the  old  company  and  the 

'  People  V.  Manhattan  Co.,  9  Wend,  two  companies  were  parties.  It  was 
381 ;  Farrington  v.  Tennessee,  95  U.  S.  held  that,  as  the  creditors  of  the  old 
679 ;  Sinking  Fund  Cases,  99  Id.  700 ;  company  were  not  parties  to  the  ar- 
Ireland  v.  Palestine,  etc.,  Tump.  Co.,  rangement,  a  shareholder  who  had 
19  Ohio  St.  369.  See  Cross  v.  Peach  signed  the  circular  expressing  his  as- 
Bottom  R.R.  Co.,  90  Pa.  St.  392.  sent  to  the  plan,  and  exchanged  his 

"  Hyde  v.  Doe,  4  Sawyer,  133.     The  shares,  was  not  entitled  to  treat  the  in- 

reconstruction  of  an  insolvent  company  stalments  paid  upon  his  debentures  as 

was  attempted,  on  the  basis  of  forming  being  in  reduction  of  his  liability  to  the 

a  new  company,  to  assume  the  liabili-  old  company.     Jeaffreson,  ex  parte,  L. 

ties  and  take  •  the  assets  of  the  old  R.  11,  Eq.  109. 
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with  new  and  superadded  powers  and  privileges.  But  when 
it  is  settled  that  it  is  a  new  creation,  it  follows,  in  the  ab- 
sence of  any  provision  in  the  statute  creating  it  to  that  ef- 
fect, that  it  is  not  liable  for  the  debts  of  the  old  cor- 
poration.^ An  agreement  was  entered  into  between  the 
bondholders,  all  of  the  stockholders,  and  most  of  the  unse- 
cured creditors  of  a  railroad  company,  reciting  the  default 
of  the  company  in  paying  interest,  and  the  threatened  sale 
of  its  property,  and  that,  for  the  protection  of  their  several 
and  respective  interests  in  the  property  from  loss  and  sac- 
rifice, they  desired  to  unite  for  the  purpose  of  bidding  on 
the  property,  should  it  be  offered  for  sale,  and  of  purchas- 
ing it  for  and  on  their  respective  accounts,  and  to  organize 
a  new  company.  It  proceeded  to  classify  the  parties  to 
the  contract  according  to  the  nature  of  their  several  claims, 
and  stated  the  sum  each  should  pay  toward  the  purchase  of 
the  property,  and  the  character  of  the  bonds  the  bondhold- 
ers should  be  entitled  to  in  the  corporation  to  be  formed, 
and  the  shares  of  the  capital  stock  therein,  to  which  each 
member  should  be  entitled.  It  was  held  that  the  agree- 
ment was  not  illegal  or  improper,  and  that  it  did  not  estab- 
lish a  constructive  trust  on  the  part  of  the  new  corporation 
for  the  discharge  of  the  liabilities  of  the  old  company.*  In 
Wisconsin,  the  first  section  of  a  statute  under  which  a  cor- 
poration was  organized,  was  as  follows :  "  Any  person, 
company,  or  association,  which  shall  have  or  may  become 


'  Marshall  v.  Western  N.  C.  R.R.  A  mere  change  in  the  corporate  name 
Co.,  92  N.  C.  322.  See  Railroad  Co.  does  not  affect  the  rights  or  liabilities 
V.  Rollins,  82  N.  C.  523 ;  Young  v.  of  a  corporation.  If  the  act  of  the  leg- 
Rollins,  85  Id.  485 ;  Dobson  v.  Simon-  islature  making  the  change  reserves 
ton,  86  Id.  492 ;  Code  of  N.  C,  sees,  these  liabilities  and  rights,  the  reserva- 
667,  668.  In  Texas,  the  purchasers  of  tion  is  no  more  than  the  affirmation  of 
the  property  of  a  railroad  company  what  the  law  would  have  implied  in  its 
succeed  to  all  the  company's  rights,  absence.  Trustees  of  University  v. 
powers,  and  privileges,  and  may  con-  Moody,  62  Ala.  389. 
tinue  business  in  its  name.  Acres  v.  "  Pennsylvania  Transp.  Co.'s  Appeal, 
Moyne,  S9  Texas,  623.  See  Houston,  loi  Pa.  St.  576.  See  Smith  v.  Chicago 
etc.,  R.R.  Co.  V.  Shirley,  54  Id.  125.  &North  Western  R.R.  Co.,  18  Wis.  17. 
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the  owner  or  assignee  of  the  rights,  powers,  privileges,  and 
franchises  of  any  company,  association,  or  corporation, 
created  or  organized  by  or  under  the  laws  of  this  State,  by 
purchase  or  sale  under  a  mortgage  sale,  or  on  any  bankrupt 
sale,  or  on  any  sale  in  any  bankrupt  proceedings,  or  on  any 
sale  under  any  judgment,  order,  decree,  or  proceedings  of 
any  court  in  this  State,  including  the  United  States  courts, 
shall  be  entitled  to,  and  may  at  any  time  within  two  years 
after  such  purchase,  reorganize  under  the  charter  or  act  of 
incorporation  or  law  under  which  such  company  or  associa- 
tion was  created  or  organized,  and  shall  have  the  same 
rights,  powers,  privileges,  and  franchises,  such  company, 
association,  or  corporation  had  or  was  entitled  to  at  the 
time  of  such  purchase  ©r  sale."  ^  It  was  held  that  there 
was  nothing  in  the  act  which  furnished  any  ground  for  the 
proposition  that  the  new  company  had  succeeded  to  the 
liabilities  of  the  old  one,  unless  it  was  the  provision  that 
the  purchasers  of  the  franchise  might  reorganize  under  the 
charter  of  the  original  company  ;  but  the  court  was  of  the 
opinion  that  all  this  provision  meant  was  that  the  new  cor- 
poration might  use  the  machinery  of  the  original  charter  to 
perfect  its  organization.  ** 


'St.  of  Wis.  of  1872,  ch.  115,  sees,  with  the  old  one  as  regarded  debts, 

1788,  1789.     See   Robinson   v.  Phila.,  liabilities,   etc. ;   and   this   though   the 

etc.,  R.R.  Co.,  28  Fed.  Rep.  340.  name  and  the  constitution  of  the  body 

'  Neff  V.  Wolf  River  Boom  Co.,  50  politic  were  altered  by  the  new  charter. 
Wis.  585.  See  Slight  v.  Gutzlass,  35  The  usual  practice  upon  such  seizure 
Wis.  675.  At  common  law  a  judgment  was,  for  the  crown  to  appoint  a  awz'oj-, 
of  seizure  in  a  quo  warranto  informa-  who  discharged  all  the  functions,  du- 
tion  or  proceeding  against  the  fran-  ties,  etc.,  of  the  corporation  until  the 
chisesofacorporation,  either  by  charter  restitution  of  the  franchise  or  the  re- 
or  prescription,  did  not  operate  to  dis-  vival  of  the  corporation.  Such  revival 
solve  the  corporation,  but  only  to  sus-  was  a  continuation  of  the  old  corpora- 
pend  its  regular  operation  during  the  tion,  and  the  revived  corporation  was 
pleasure  of  the  crown,  and,  notwith-  obliged  to  take  the  act  or  charter  of  re- 
standing  such  judgment  of  seizure,  the  vival  with  all  of  the  debts,  liabilities,  and 
corporation  could  be  revived  by  a  new  rights  of  action  of  the  old  one,  though 
charter  which  would  operate  to  make  there  might  be  additional  powers  and 
the  new  body  in  all  respects  identical  regulations  contained  in  the  charter  of 
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"The  inhibition  of  the  constitution  which  preserves 
against  the  interference  of  a  State  the  sacredness  of  con- 
tracts, applies  to  the  liabilities  of  municipal  corporations 
created  by  its  permission  ;  and  although  the  repeal  or  modi- 
fication of  the  charter  of  a  corporation  of  that  kind  is  not 
within  the  inhibition,  yet  it  will  not  be  admitted,  where  its 
legislation  is  susceptible  of  another  construction,  that  the 
State  has  in  this  way  sanctioned  an  evasion  of  or  escape 
from  liabilities  the  creation  of  which  it  authorized.  When, 
therefore,  a  new  form  is  given  to  an  old  municipal  corpora- 
tion, or  such  a  corporation  is  reorganized  under  a  new 
charter,  taking  in  its  new  organization  the  place  of  the  old 
one,  embracing  substantially  the  same  corporators  and  the 
same  territory,  it  will  be  presumed  that  the  legislature  in- 
tended a  continued  existence  of  the  same  corporation, 
although  different  powers  are  possessed  under  the  new 
charter,  and  different  officers  administer  its  affairs ;  and  in 
the  absence  of  express  provision  for  their  payment  other- 
wise, it  will  also  be  presumed  in  such  case  that  the  legisla- 
ture intended  that  the  liabilities  as  well  as  the  rights  of 
property  of  the  corporation  in  its  old  form  should  accom- 
pany the  corporation  in  its  reorganization."  ^ 

revival.     Grant  on  Corp.  300,  303,  304 ;  mon  law  principles,  independent  of  any 

Lea  V.  Am.  Atlantic  &  Pacific  Catial  statute   establishing   a  different    rule, 

Co.,  3  Abb.  Pr.  N.  S.  i.  upon  the  dissolution  of  a  corporation 

'  Broughton  v.  Pensacola,  93  U.  S.  the  debts  due  to  and  from  it  were  ex- 

266,  per  Field,  J.   See  Milner  v.  Pensa-  tinguished;  that  the  act  of  1 844  was  a 

cola,  2  Woods,  632.    A  town  was  in-  new  creation,  a  new  act  of  incorpora- 

corporatedin  1821.    In  1 841  an  act  was  tion,  and  not  a  mere  continuation  of 

passed  repealing  the  charter  of  1821  the  former  charter ;  that  a  corporation 

and  all  acts  amending  the  same.     In  which    had    been    actually  dissolved, 

1844  the  act  of  1841  was  repealed,  and  using  the  word  dissolution  in  its  true 

the  act  of  1821   and  its  amendments  sense  to  signify  extinction,  could  not  be 

were  revived  and  declared  to  be  in  full  revived ;  and  that  it  was  error  for  the 

force.     An  action  having  been  brought  court  below  to  charge  that  the  act  of 

to  recover  a  debt  due  from  the  town  at  1844  was  a  revival  of  the  corporation  of 

the  time  of  the  repeal. of  the  charter  in  1821,  and  that  as  such  it  was  a  revival 

1841,  it  was  held  that  the  act  of  repeal,  of  all  of  the  liabilities  of  such  corpora- 

Vvhen  accepted  by  the  corporation,  con-  tion.   Port  Gibson  v.  Moore,  13  Smedes 

stituted  a  dissolution ;  that  upon  com-  &    Marsh,    157.     See    Colchester    v. 
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When  there  is  a  purchase  at  a  mortgage  foreclosure  sale, 
the  property  and  franchises  of  an  older  corporation  does 
not  operate  to  bind  the  new  corporation  to  abide  by  or  per- 
form the  contracts  of  the  old  one,  unless  they  are  a  lien 
upon  the  property  and  franchises  purchased.^  The  object 
of  the  statute  of  Michigan  of  1859,  i"  relation  to  mortgages 
against  railroad  companies,  was  to  place  a  railroad  and  its 
appurtenances  sold  under  a  mortgage  under  the  entire  con- 
trol of  the  new  stockholders  and  their  representatives,  freed 
from  all  debts  not  secured  by  lien  or  mortgage,  under  the 
same  conditions,  and  with  the  same  rights,  as  if  they  had 
been  the  original  stockholders  of  a  road  which  was  not 
burdened  with  debt*  In  Connecticut,  irrespective  of  legis- 
lative or  judicial  authority  in  the  special  instance,  the  effect 
of  foreclosure  is  to  vest  absolutely  the  property  of  the 
mortgagor  in  the  mortgagee.  It  simply  cuts  off  the  right 
of  redemption  existing  in  the  mortgagor,  and  thereafter 
the  mortgagee  stands  with  reference  to  the  mortgaged 
property  in  the  same  relation  as  did  the  mortgagor.  He 
has  the  title  of  the  former  owner  of  the  equity,  and  nothing 
more.  He  holds  the  property  subject  to  all  charges,  duties, 
pledges,  and  equities  existing  prior  to  the  execution  of  the 
mortgage  deed.* 

Seaber,   3  Burr.   1866;   Colchester  v.  property  under  a  mortgage,  to  join  the 

Brooke,  7  Q.  B.  339 ;  Commercial  Bank  new  company  thus  formed,  see  Vatable 

V.  Lockwood,  2  Harring.  Del.  8 ;  Exe-  v.    New  York,  Lake  Erie,  etc.,   R.R. 

ter  Bank  V.  Rogers,  7  N.  H.  21  ;  Union  Co.,   96  N.  Y.   49,  reversing  s.   C.  11 

Canal  Co.  v.  Young,  i  Wharton  Pa.  Abb.  N.  C.  133. 

410;   Frankfort  Bank  v.  Johnson,  23        ''Cook  v.  Detroit,  etc.,  R.R.  Co.,  43 

Me.  322.  Mich.    349.     See    Hammond   v.    Port 

1  Menasha  V.  Milwaukee  &  Northern  Royal,  etc.,  R.R.  Co.,  15  S.  C.  10;   s. 

R.R.  Co.,  52  Wis.  414 ;   Lake  Erie  &  C.  16  Id.   567 ;   Thornton  v.  Waba.sh 

Western  R.R.  Co.  v.  Griffin,  92  Ind.  R.R.  Co.,  81  N.  Y.  462  ;   Harpending 

487.    See  Oilman  v.  Sheboygan,  etc.,  v.  Munson,  91  Id.  650 ;  Child  v.  New 

R.R.  Co.,  37  Wis.  317  ;    Sts.  of  Wis.  York,  etc.,  R.R.  Co.,  129  Mass.  170. 
of  1878,  sec.  1820;  Sappington  v.  Little        '  Gates  v.  Boston  &  N.  Y.  Air  Line 

Rock,  etc.,  R.R.  Co.,' 37  Ark.  23.    As  R.R.  Co.,  53  Conn.  333.     It  was  said 

to  the  right  of  a  stockholder  of  a  rail-  by  the  Supreme  Court  of  the   United 

road  company,  upon  the  reorganization  States,  in  Shaw  v.  Railroad  Co.,  100 

of  the  company  after  the  sale  of  its  U.  S.  605,  per  Waite,  Ch.  J.,  that 


952 


DISSOLUTION   OF   CORPORATIONS. 


§436 


When  the  members  of  a  corporation  form  a  new  corpo- 
rate body,  and  the  property  of  the  old  is  transferred  to  the 
new  corporation  in  order  to  hinder,  delay,  and  defraud  the 
creditors  of  the  former,  the  property  thus  fraudulently  con- 
veyed may  be  taken  on  execution  as  that  of  the  original 
body  ;  but  the  new  corporation  may  be  treated  as  having 
been  lawfully  created  by  its  bona  fide  creditors.^ 


"  The  power  of  the  courts  ought  never 
to  be  used  in  enabHng  railroad  mort- 
gagees to  protect  their  securities  by 
borrowing  money  to  complete  unfinish- 
ed roads,  except  under  extraordinary 
circumstances.  It  is  always  better  to 
do  what  was  done  here  whenever  it 
can  be ;  that  is  to  say,  reorganize  the 
enterprise  on  the  basis  of  existing 
mortgages  as  stock,  or  something 
which  is  equivalent,  and  by  a.  new 
mortgage  with  a  lien  superior  to  the 
old,  raise  the  money  which  is  required, 
without  asking  the  courts  to  engage  in 


the  business  of  railroad  building.  The 
result,  so  far  as  incumbering  the  mort- 
gage security  is  concerned,  is  the  same 
substantially  in  both  cases ;  while  the 
reorganization  places  the  whole  enter- 
prise in  the  hands  of  those  immediately 
interested  in  its  successful  prosecution." 
See  Canada  Southern  R.R.  Co.  v.  Geb- 
hard,  109  U.  S.  527. 

'  Booth  V.  Bunce,  33  Barb.  137.  See 
Blair  v.  St.  Louis,  etc.,  R.R.  Co.,  22 
Fed.  Rep.  36 ;  Mason  v.  Pewabic,  etc., 
Co.,  25  Id.  882;  San  Francisco,  etc., 
R.R.  Co.  V.  Bee,  48  Gal.  398. 
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r  The  Azures  refer  to  the  iaires^ 
ACTION. 

may  be  brought  in  the  name  of  corporation  on  contract  made  by 
agent,  466. 

president  of  corporation  cannot  bring,  without  proof  of  authority, 
466. 

when  statute  directs  that  all  actions  shall  be  brought  by  treasurer, 
he  may  sue  for  causes  of  action  which  accrued  before  he  was  ap- 
pointed, 466. 

may  be  brought  by  insurance  broker,  466. 

cannot  be  brought  by  one  or  more  stockholders  against  officer  for 
breach  of  official  duty,  466. 

corporation  may  call  its  officers  to  account  for  wilful  abuse  of  their 
trust,  467. 

right  to  maintain,  incident  to  all  corporations,  II.,  564. 
deemed  for  the  purposes  of  suing  and  being  sued,  a  citizen  of  the 
State,  II.,  565. 

will  be  presumed  to  have  been  properly  instituted  by  corporation, 
II.,  565,  566. 

trustees  of  school  lands  must  prove,  under  the  general  issue,  that 

they  are  a  corporation,  II.,  566. 
by  book  account,  II.,  566. 

may  be  maintained  for  words  falsely  and  maliciously  spoken  or 
written,  II.,  566,  567. 

right  of,  does  not  extend  to  case  contrary  to  known  policy  of  State, 

II.,  567- 
cannot  maintain  in  foreign  State,  what  it  could  not,  by  its  charter, 

do  at  home,  II.,  567. 
may  be  maintained  by  corporation,  for  salvage,  II.,  568. 
right  of  corporation  to  bring  in  another  State,  II.,  568,  et  seq.  and 

note. 
rule  as  to  corporation  taking  title  to  land  in  State  other  than  the 

one  in  which  it  is  incorporated,  II.,  570. 
on  contract,  decided  by  the  laws  governing  it,  as  its  domicile,  II., 

571. 
nature  of  plea  of  "  alien  enemy,"  II.,  572. 
by  and  against  a  stockholder  individually,  II.,  581,  et  seq. 
when  an  action  can  be  maintained  against  corporation  on  a  con- 
tract not  under  seal,  II.,  593,  594. 
a  State  may  be  sued  when  it  becomes  a  member  of  a  corporation, 

II.,  594. 
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corporation  suable  for  tortious  acts  of  its  agents,  express  or  im- 
plied, II.,  595,  596. 

what  will  warrant  an  action  against  a  foreign  corporation,  II.,  597, 

598,  and  note. 
in  the  United  States  courts,  II.,  600,  et  seq. 

ACTS  AND  DECLARATIONS. 

by  officer  in  discharge  of  duty  admissible  against  principal,  473, 474. 
corporation, not  bound  by  estimate  of  officers  made  to  stockholders, 

of  corporate  liabilities,  574,  575. 
admission  of  indebtedness  by  the  corporation  beyond  the  scope  of 

authority  of  the  president  or  treasurer,  475. 
declarations  of  cashier  not  within  scope  of  ordinary  duties,  not 

binding,  475,  476. 
fraudulent  president  or  cashier  of  bank  chargeable  with  constructive 

notice  of  the  management  of  its  affairs,  476. 
president  or  cashier  cannot  release  a  debt,  476. 
declarations  of  individual  corporators  or  directors  not  admissible 

against  corporation,  477. 
representation  of  agent  as  to  extrinsic  fact,  within  his  knowledge, 

478. 
declarations  of  agent  confined  to  period  of  transacting  business,  479. 
declarations  of  cashier  of  a  bank  that  stock  is  a  trust  fund,  admis- 
sible, 479,  480. 
must  be  original  and  not  hearsay  evidence,  480. 
in  action  for  personal  injury,  exclamations  of  pain  admissible,  480. 
how  far  books  and  records  of  corporation  evidence  against  it,  480. 

AGENTS. 

officers  are,  322. 

president  and  managers  of  railroad  company,  may  appoint,  to  pur- 
chase locomotives,  323. 
subordinate,  may  be  appointed  by  board  of  directors,  323. 
how  appointed,  322,  323. 

authority  of,  must  be  proved  otherwise  than  by  mere  acts,  323,  324. 
records  of  corporation  best  evidence  as  to  money  expended  by 

plaintiff,  324,  325. 
general  reputation  and  acts  of,  324,  325. 
prima  facie  evidence  of  election  of  director,  326. 
authority  inferred  from  the  general  character  of  acts,  326-328. 
vote  of  corporation  presumed  from  other  acts,  327,  note. 
authority  to  act  in  a  class  of  cases,  may  be  conferred  by  a  single 

resolution,  331,  note. 
must  have  authority  to  contract,  or  be  an  adoption  of  contract,  329, 

330- 
directors  contracting  under  seal  of  company  no  illegality  being 

shown,  excess  of  authority  is    matter  between  directors  and 

shareholders,  332,  note. 
presumption  where  officers  of  corporation  openly  exercise  a  power, 

331.  336. 
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secretary  of  joint  stock  company  is  the  servant  of  the  directors, 

332,  note. 
neglect  to  notify  parties  of  withdrawal  of  authority  of  agent,  estops 

the  principal  from  denying  such  authority,  333,  note. 
presumption   where   officers   of  a  corporation    openly  exercise   a 

power,  331,  336. 
acts  of  officers  de  facto  binding  on  corporation,  345-347. 
ratification  equivalent  to  a  precedent  authority,  347-361,  350,  note. 
when  assent  of  corporation  to  act  presumed,  352,  353. 
adopting  part  of  act  of,  is  ratification  of  whole,  358. 
ratification  of  acts  from  long  silence,  360,  361. 
may  be  authorized  by  a  less  number  of  directors  than  is  required  to 

constitute  a  board,  363,  note. 
I      when  authority  of  agent  a  personal  trust  it  cannot  be  delegated, 

361-365. 
directors  convened  as  a  board  may  in  general  delegate  to  agent 

any  act  they  can  perform,  365-367. 
Il  general  rule  as  to  liability  on  written  instruments,  367. 
where  sealed  instrument  is  executed  by  agent  for  principal,  368. 
where  authority  is  given  to  two  or  more  agents  to  do  an  act,  all 
'      must  concur,  370. 
distinction  between  a  general  and  special  agent,  370. 
distinction  between  contracts  with  private  agents,  and  those  with 

public  agents,  370. 
sealed  instrument,  though  executed  informally,  will  bind  principal, 

when  such  was  the  intention,  370-375. 
corporation  bound,  when  relation  of  principal  and  agent  known, 

375.  384- 
agent  when  acting  for  himself  is  personally  liable,  3S4-388. 
power  limited  to  cases  which  seem  to  prove  its  existence,  388,  389. 
when  person  who  in  making  a  contract  acts  as  agent  of  both  par- 
ties, the  contract  is  voidable  in  equity,  393. 
corporation  liable  for  fraud  of,  committed  in  the  course  of  his 

employment,  389-393. 
principal  liable  for  conduct  of  several  joint  agents  within  the  scope 

of  his  employment,  389,  390. 
when  commits  acts  in  relation  to  matter  foreign  to  agency,  princi- 
pal not  liable,  391-393. 
personally  liable  for  fraud,  393,  396. 

vendor  guilty  of  fraud,  only  liable  to  his  vendee,  396,  note, 
contracts  of  corporation  may  be  impeached  for  misrepresentation 

of,  396-399- 
when  authority  depends  upon  some  act  outside  of  power  within  his 

knowledge,  principal  bound,  397,  398. 
when  agent  liable  for  misrepresentation,  399,  400. 
corporation  liable  for  torts  of,  400,  403. 
corporation  not  liable  for  wilful  trespass  of,  when  not  ratified,  403, 

404. 
corporation  liable  for  negligence  of,  404-413. 
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liability  of  corporation  in  case  of  special  deposit,  406, 407,  408,  note. 

reasonable  care  and  diligence  defined,  411. 

causes  of  delay  which  will  excuse  a  carrier,  411,  412. 

where  injury  is  caused  by  co-employ^,  412,  413. 

liability  of,  for  negligence,  414,  415. 

not  liable  for  negligence  of  sub-agent  whom  he  has  necessarily 
employed,  415,  416. 

rule  as  to  fiduciary  relation,  417,  et  seq. 

director  may  take  from  the  corporation  security  for  debt  due  him, 
426,  427. 

option  of  corporation  to  avoid  sale  of  its  property,  must  be  exercised 
within  reasonable  time,  427,  428. 

when  power  to  act  in  particular  case  is  defined,  it  cannot  be  done 
otherwise,  428. 

general  power  of  directors,  431,  et  seq. 

power  of  president  to  bind  the  corporation  by  contracts,  443. 

president  may  in  general  employ  and  dismiss  counsel,  449,  note. 

authority  to  contract  for  transportation  of  freight  with  approval  of 
president,  means  that  the  agent  can  do  so,  unless  the  president 
objects,  449. 
. 1     may  in  general  employ  an  attorney,  449. 

cashier  is  agent  of  corporation  within  the  scope  of  his  powers,  450. 

power  and  disability  of  teller  of  bank,  456. 

power  and  disability  of  secretary,  459. 

power  and  disability  of  superintendent,  459. 

not  confined  to  place,  481. 

liability  of  corporation  for  acts  of,  II.,  376,  et  seq.  and  notes. 

ratification  by  corporation,  II.,  384,  et  seq. 

corporation  precluded  from  denying  that  accommodation  note  in- 
dorsed by,  was  business  paper,  II.,  392,  393. 

principal  liable  for  acts  of,  done  wilfully  within  the  scope  of  em- 
ployment, II.,  515,  et  seq. 

when  agent  is  at  liberty  from  employment,  and  pursuing  own  ends 
exclusively,  principal  not  liable,  II.,  520,  521. 

AMALGAMATION. 

meaning  of,  555,  556. 

must  be  with  assent  of  all  of  the  members,  556. 

provisions  of  constating  instruments  must  be  strictly  followed,  556. 

corporation  may  transfer  its  assets  without  the  consent  of  its  cred- 
itors, 557. 

a  new  corporation  cannot  be  substituted  as  a  debtor  against  the 
will  of  the  creditor,  557. 

AMOTION. 

nature  and  power  of,  II.,  544,  545. 

causes  for  which  a  corporation  may  be  removed,  II.,  545,  546. 
proceedings  in  removal  from  office,  II.,  546. 

officer  to  be  removed  need  not  be  summoned  if  oresent  at  meeting, 
II.,  547. 
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AyiOTlOn— continued. 

members  must  be  summoned  to  meeting,  with  notice  of  the  busi- 
ness to  be  brought  before  it,  II.,  548. 

when  the  amotion  must  be  preceded  by  conviction,  II.,  549. 

when  a  creditor  may  maintain  an  action  for  the  removal  of  direct- 
ors, II.,  549,  550. 

waiver  of  objections  to  proceedings  in,  II.,  563. 

ANSWER. 

must  answer  all  the  allegations  of  the  bill,  II.,  631. 

by  corporation  under  the  common  seal  without  oath,  II.,  631. 

by  individual  stockholder,  though  in  name  of  corporation,  II.,  632. 

denial  of  existence  of  corporation,  at  common  law,  II.,  635,  636. 

ASSESSMENT  AND  CALLS. 

when  capital  stock  and  number  of  shares  are  fixed,  there  cannot  be, 
until  all  of  the  shares  are  taken,  II.,  26,  27. 

when  a  call,  by  the  terms  of  subscription,  is  a  contract,  II.,  27. 

cannot  be  for  general  use  of  company  when  subscription  specifies  it 
shall  be  expended  on  a  particular  section,  II.,  28. 

reasonable  discretion  in  fixing  allowed,  II.,  91. 

upon  paid  stock,  II.,  91,  92. 

when  corporation  has  power  to  levy,  II.,  92,  93,  94. 

where  business  is  contemplated  when  a  certain  amount  is  sub- 
scribed, assessments  may  be  called  as  soon  as  the  amount  is  real- 
ized, II.,  94,  note. 

sale  for  non-payment  of  assessments  must  be  made  in  conformity 

with  statute,  II.,  94  and  note. 
power  to  call  assessments  may  be  exercised  by  courts,  II.,  95. 
when  subscriber  liable  to  call  without  notice,  II.,  96. 
notice  through  a  circular  or  by  publication  in  newspaper,  II.,  97. 
when  notice  must  be  personal,  II„  97. 

■when  statute  specifies  how  a  demand  should  be  made  for  payment 

of  instalments,  II.,  97. 
notice  to  pay  subscriptions  necessary  to  subject  to  penalty,  II.,  98. 
waiver  of  notice  of  future  calls,  II.,  99. 

notice  of  sale  of  shares  for  non-payment  of  assessments,  II.,  99. 
when  a  corporation  instead  of  declaring  shares  forfeited  procures 

other  subscriptions,  it  loses  its  right,  II.,  113. 

fact  that  assignee  took  no  active  part  in  issuing  calls  will  not  relieve 
subscriber,  II.,  114. 

upon  property  in  general,  II.,  319,  et  seq. 

ministerial  acts  of  assessors  void  if  not  in  accordance  with  law, 
II.,  328. 

voluntary  payment  will  not  affect  right  to  recover  illegal  assess- 
ment, II.,  322. 

in  case  of  banking  corporations,  II.,  322,  rf  seq. 

of  railroad  property,  II.,  324,  et  seq. 

must  be  according  to  some  fixed  rate  or  rule  of  apportionment,  II., 
329,  et  seq. 

what  must  be  averred  in  suit  objecting  to  assessment,  II.,  331. 


958  INDEX.  .  ^'■t/rZ.Vf 

ASSESSMENT  AND  Ch'LLS^continued. 

railroad  property  may  be  assessed  differently  from  other  kinds, 

II-  333- 
assessment  of  foreign  insurance  companies,  534. 
assessment  of  several  gas  companies  of  the  State  in  proportion  to 

amount  invested  by  each,  II.,  334. 
general  policy  of  law  is  against  double  taxation,  II.,  334,  et  seq. 

ASSESSORS. 

ministerial  acts  of,  void  if  not  in  accordance  with  the  law,  II.,  328. 

ASSIGNEE. 

in  a  suit  by,  holder  of  unauthorized  stock  cannot  set  it  off  against 
what  he  paid  for  his  valid  stock,  II.,  131,  132,  note. 

ATTACHMENT. 

provisions  of  act  must  be  strictly  complied  with,  II.,  141,  142,  note. 
until  transfer  is  recorded,  there  is  no  such  change  of  possession  as 
will  prevail  against  an  attaching  creditor,  II.,  141. 

AYLIFFE. 

corporation  defined  by,  3. 

BACHELOR. 

meaning  of  title,  49,  note. 

BAILOR  AND  BAILEE. 

corporation  cannot  be  made  bailee  of  another  man's  goods  without 
its  consent,  431. 

BANKING. 

banks  are  corporations,  though  their  charter  is  limited  to  term  of 
years,  13,  note. 

when  first  introduced,  49. 

term  from  what  derived,  49,  50. 

first  regular  banking  establishment  known  in  Europe,  50.     , 

Bank  of  Venice,  Table  of  Exchange,  Chamber  of  St.  George,  or  Bank 
of  Genoa,  Bank  of  Amsterdam,  Bank  of  Hamburg,  Bank  of  Rot- 
terdam, Bank  of  Stockholm,  Bank  of  England,  and  Bank  of  Paris, 
50. 

history  of  joint  stock  banking  in  England,  50,  51,  and  note. 

Bank  of  North  America,  and  Bank  of  United  States,  52. 

history  of  banking  in  the  State  of  New  York,  52-54,  note. 

bank  not  liable  on  unauthorized  indorsement  of  cashier,  453,  455. 

cashier  cannot  assign  non-negotiable  note  without  permission,  455. 

BEQUEST. 

executory,  limited  to  use  of  corporation  to  be  created,  valid,  649. 

BILL  IN  EQUITY. 

by  corporation  for  protection  of  exclusive  right,  II.,  574. 
corporation  may  protect  itself  by  bill  of  interpleader,  in  paying 

dividend,  as  decreed,  II.,  576. 
name  of  corporation  is  a  trade-mark,  and  will  be  protected  by  a 

court  of  equity,  II.,  576,  577. 
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BILL  IN  'EQ^JITY— continued. 

the  right  of  a  corporation  to  its  name  is  shown  by  the  record,  IL, 
576. 

names  of  persons  embodied  in  corporate  name,  implies  an  agree- 
ment that  names  may  be  continued  to  be  so  used,  IL,  577. 

if  corporation  refuses  to  bring  suit  for  wrongful  use  of  its  name, 
the  bondholder  may  do  so,  making  the  corporation  the  defend- 
ant, II. ,  577. 

by  stockholder  against  corporation,  IL,  577,  et  seq. 

will  lie  by  stockholder  against  corporation  for  breach  of  trust,  II., 
578. 

an  injunction  cannot  be  maintained  against  directors  for  allowing 
a  fraudulent  account,  except  in  case  of  irreparable  injury  to 
plaintiff,  II. ,  579. 

when  directors  are  alleged  to  be  under  the  influence  of  the  defend- 
ant, it  is  not  necessary  to  show  that  the  plaintiff  demanded  an 
action  against  him,  II. ,  580. 

by  and  against  a  stockholder  individually,  IL,  581,  et  seq. 

stockholder  must  object  to  act  of  corporation,  before  it  is  com- 
mitted, IL,  582,  583. 

cannot  be  maintained  by  private  party  without  special  injury  to 
him,  IL,  583. 

an  adjudication  in  bankruptcy  against  a  corporation  will  excuse  the 
bringing  of  a  suit,  IL,  583,  584. 

by  minority  of  shareholders  against  corporation,  IL,  584. 

by  stockholders  against  directors  and  officers,  IL,  585,  et  seq. 

injunction  against  officers  for  continued  commission  of  acts  con- 
trary to  law,  IL,  586,  587. 

unreasonable  delay  by  stockholders  to  prosecute  a  claim,  is  a  bar  to 
relief,  IL,  589. 

receiver  appointed  when  governing  body  of  corporation,  divided, 
IL,  589. 

against  a  corporation  by  third  persons,  II. ,  589,  et  seq. 

BILLS  OF  LADING. 

liability  of  corporation  when  fraudulently  issued,  XL,  407,  408. 

BOARD  OF  BROKERS. 

is  a  voluntary  association  united  for  convenience  in  the  conduct  of 

its  business,  34,  35. 
of  the  city  of  New  York,  35,  note. 
seat  in,  not  subject  to  levy  and  sale  on  execution,  IL,  658. 


BOND. 


when  directed  by  statute  without  prescribing  its  form,  it  may  be 
taken  in  the  name  of  individual  members,  336. 

acceptance  and  approval  of  cashier's  bond  by  directors,  may  be  pre- 
sumed from  circumstances,  336. 

cashier's  bond  not  void  because  directors  to  examine  and  approve 
were  his  sureties,  337. 

cashier's  bond  not  void  because  obligor  neglected  to  be  sworn,  337. 

condition  has  reference  to  honesty  and  not  to  ability,  337. 

how  far  condition  of,  binding,  337-339- 
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BOND — contintted. 

duration  of,  339,  Tiote. 

liability  of  sureties  on,  340,  343. 

release  of  sureties  on,  343. 

contract  of  suretyship  void  for  misrepresentation  or  concealment, 
344- 

terms  and  conditions  in,  prescribed  by  statute,  must  be  strictly  fol- 
lowed, 624,  625. 

BOOK. 

what  deemed  a  sufficient  subscription  book,  II.,  6,  7. 

formal  assignment  of  stock  by  corporation  not  necessary,  7. 

when  name  appears   on   book  presumption   is   that  the  party  is 

owner  of  the  stock,  II.,  34. 
signing  book  in  blank,  authorizes  the  filling  up  of  the  blank,  II.,  34. 
when  county  subscribes  there  need  not  be  formal  subscription  on 

the  books  of  the  company,  II.,  34. 

BOOK  OF  MINUTES. 

is  evidence  against  subscriber  for  stock,  II.,  5,  note. 

BY-LAWS. 

definition  and  importance,  232. 

power  to  make  included  in  the  very  act  of  incorporation,  232,  233. 

of  municipal  corporations,  usually  termed  ordinances,  233. 

when  given  by  charter  have  the  same  binding  force  as  statute,  233. 

power  to  make  may  be  restricted,  233,  235. 

in  the  absence  of  some  law  to  the  contrary,  power  to  make  belongs 

to  members,  233,  234. 
power  to  make  as  to  certain  specified  objects  may  be  conferred  on 

select  body,  234. 
power  to  adopt  implies  power  to  repeal,  234. 
when  authority  is  given  by  the  charter  to  make,  it  must  be  strictly 

followed,  235. 
one  who  has  voluntarily  become  a  member  cannot  object  to,  235. 
rules  and  statutes  of  eleemosynary  corporations  cannot  be  altered 

by  members,  235. 
trustees  of  eleemosynary  corporations  may  have  power  given  them 

to  make  new  statutes,  235. 
must  not  be  in  violation  of  the  constitution,  236. 
can  only  be  a  rule  of  future  action,  236,  237. 
part  may  be  void  and  the  rest  valid,  239. 
must  be  reasonable,  239-240. 

preferred  stock  cannot  be  created  by — by  majority,  241. 
what  by-laws  deemed  proper,  241,  et  seg.  and  note,  242. 
to  avoid  by-law  the  inconvenience  must  be  deemed  probable,  245. 
in  general  restraint  of  trade  are  void,  248,  249. 
reasonably  regulating  trade  are  valid,  249,  note. 
may  be  good  when  supported  by  custom,  although  in  restraint  of 

trade,  250. 
cannot  restrain  right  of  alienation,  251,  252. 
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cannot  impose  a  forfeiture  or  extraordinary  penalty,  252-254. 

may  impose  a  lien  on  stoclc  for  debts  of  company,  261,  262,  note. 

particular  form  of  transfer  prescribed  by,  not  essential,  271. 

cannot  unreasonably  interfere  with  transfer  of  shares,  269. 

how  proved,  272. 

officer  presumed  to  have  knowledge  of,  273. 

where  charter  does  not  require  clerk  to  be  sworn,  by-law  providing 
that  he  shall  take  an  oath,  directory,  273. 

persons  dealing  with  agents  chargeable  with  knowledge  of  their 
authority,  273. 

are  evidence  to  show  duties  and  liability  of  officer,  273. 

how  far  binding  on  third  persons,  273,  274. 

when  third  person  entitled  to  special  notice  of  it,  274, 

should  be  construed  to  effectuate  the  intention  of  the  framers,  275. 

that  all  meetings  shall  be  notified  by  clerk,  means  special  meet- 
ings, 275. 

regulating  the  transfer  of  shares,  275,  276. 

when  it  involves  a  franchise,  276,  277. 

in  inflicting  penalty  may  exercise  reasonable  discretion,  277. 

whether  unreasonable  and  therefore  unlawful,  to  be  determined  by 
court,  277,  278. 

when  language  is  ambiguous  it  is  to  be  construed  by  jury,  278. 
CALLS. 

when  by  terms  of  subscription,  a  contract,  II.,  27. 

cannot  be  for  general  use  of  company,  when  subscription  specifies 
it  shall  be  expended  on  a  particular  section,  II.,  28. 

future  cannot  be  mortgaged,  660,  661. 

CAPITAL  STOCK. 

is  a  trust  fund  for  protection  of  creditors,  II.,  120,  121,  and  note. 

stock  is  not  subjected  to  liability  when  it  is  taken  in  good  faith  by 
a  contractor  for  work,  II.,  138. 

shares  of  stock  which  are  fully  paid  cannot  be  held  liable,  II.,  138, 
139,  140. 

stockholders  by  voting  for  increase  of  stock  may  be  liable  to  cred- 
itors, II.,  141. 

if  stock  is  pledged,  delivery  is  essential  as  against  creditors,  II.,  141. 

where  third  parties  have  dealt  with  corporation,  there  need  not  be 
express  assent  of  stockholders,  IL,  140,  141,  note. 

when  mode  of  attaching  stock  for  satisfaction  of  debts  is  pre- 
scribed by  statute,  it  must  be  strictly  complied  with,  II.,  141,  142, 
note. 

when  any  portion  is  retired,  the  surplus  must  be  distributed  among 
the  stockholders,  II.,  152,  153,  note. 

when  deemed  capital  and  when  income,  II.,  169,  et  seq. 

proceeds  of  real  estate  taken  by  right  of  eminent  domain  belong  to 
capital,  IL,  172. 

money  derived  from  sale  of  rights,  franchises,  and  permanent  prop- 
erty, II.,  172. 
VOL.  II.— 61 
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legacy  from  income  of  stock  in  land  company,  II.,  172. 
of  railroad  company  regarded  as  personal  estate,  XL,  327. 

CARRIER. 

causes  of  delay  in  carrying  goods,  which  will  excuse,  411,  412. 
See  Common  Carrier. 
CASHIER. 

acceptance  and  approval  of  bond  of,  presumed  from  circumstances, 

336. 
bond  not  void  because  parties  to  approve  were  his  sureties,  337. 
neglecting  to  be  sworn  does  not  invalidate  bond,  337. 
condition  of  bond  of,  how  far  binding,  337,  338,  339. 
when  carrying  out  an  order  of  the  directors,  acts  as  an  officer,  367, 
is  an  agent  of  the  corporation  within  the  scope  of  his  powers,  450. 
is  the  executive  officer  of  the  bank  through  whom  the  moneyed 

operations  of  it  are  conducted,  450,  451. 
he  may  certify  a  check,  451. 

nature  of  liability  of  bank  on  certified  check,  452. 
may  select  its  depositors,  452,  453. 

bank  not  liable  on  unauthorized  indorsement  of  cashier,  453,  455. 
cannot  assign  a  promissory  note  not  negotiable,  without  permission 

of  bank,  455. 
cannot  pledge  assets  without  permission  of  bank,  455. 
cannot  assume  debt  of  third  person,  455,  456. 
no  right  to  release  a  debt,  456. 
cannot  bind  bank  by  declarations  not  within'his  ordinary  duties, 

456. 
has  no  lien  on  funds  in  bank  for  his  salary,  465. 
for  the  time  being  may  bring  action,  466. 
admission  of  indebtedness  of  corporation  beyond  the  scope  of  his 

authority,  475. 
cannot  release  debt,  476. 
admission  that  stock  of  bank  is  a  trust  fund,  479,  480. 

CEMETERY. 

forbidding  interments  in  lawful,  522,  523. 

CERTIFICATE  OF  SHARES. 

assignment  of,  II.,  85,  86. 

only  confers  an  equitable  title,  II.,  86,  87,  and  note. 

when  in  addition  to  certificate,  corporation  has  recognized  stock- 
holder, II.,  87,  88. 

when  the  corporation  has  notice  that  the  holder  of  a  certificate  is 
not  the  real  owner,  it  is  liable  to  true  owner,  II.,  88,  89. 

when  certilicate  forged,  vendor  liable  to  vendee,  II.,  89,  90. 

when  a  fraudulent  issue  of  stock,  bona  fide  holder  has  a  right  of 
action  against  corporation,  II.,  89. 

innocent  holder  of  fraudulent  certificate  for  value,  may  hold  it,  II., 
89,  note. 

transfer  by  tender  of,  with  power  of  attorney,  II.,  21 1,  etseq.  and  note. 
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absence  of,  does  not  create  a  lien  on  stock,  II.,  225. 
misnomer  of  corporation  in,  may  be  explained,  625. 

CHARITABLE  USE. 

devise  or  bequest  to  be  derived  from  civil  law,  641. 

has  been  sustained  in  equity,  642,  645,  646. 

in  what  States  valid,  642,  643. 

when  valid  in  New  Yorlc,  643,  644. 

not  sustained  when  indefinite  or  uncertain,  646,  648. 

CHARITY. 

meaning  of,  642. 

CHARTER. 

must  be  accepted,  129,  130. 
must  be  accepted  as  offered,  131. 
acceptance  must  be  by  majority,  133,  134. 
by  a  vote,  134,  135. 

may  be  inferred  from  acts,  134,  et  seq. 
proof  of  user,  139,  140,  141. 

when  presumed  that  a  precedent  condition  has  been   performed, 
142,  143. 

construction  of,  as  to  right  to  vote,  182,  183. 

directions  of,  as  to  appointment  of  agents,  must  be  followed,  323. 

power  to  fix  compensation  of  officers,  does  not  carry  with  it  the 

right  to  talte  away  fees,  465. 
should  be  construed  according  to  its  spirit  and  meaning,  482-484. 
the  fair  and  natural  import  of  it  should  govern,  484-487. 
where  a  city  is  made  the  terminus  of  a  railroad,  487,  488. 
contemporaneous  documents  and  parol  testimony  to  explain  it,  489. 
incidental  powers  are  implied,  489,  490. 
power  implied  must  be  necessary  to  enjoyment  of  some  right,  490, 

491. 
rights  of  third  persons  not  permitted  to  be  encroached  upon,  491, 

492. 
words  of  permission  to  do  an  act,  how  to  be  construed,  492,  493. 
grants  of  franchises  and  exemptions  in  charters,  construed  in  favor 

of  public,  493,  495. 
ambiguity  in  grant  must  receive  a  liberal  construction,  493. 
general  right  to  lay  out  highway,  how  restricted,  495. 
grant  of  privilege  to  dig  minerals,  or  of  a  public  road,  bridge,  or 

ferry,  is  not  exclusive,  496-498. 
effect  of  grant  of  right  to  sell  charter,  498. 
when  charter  which  is  to  continue  "until  the  first  day  of  January  " 

expires,  498. 
is  contract  which  cannot  be  changed  by  legislature  unless  power 

reserved,  498-503. 
the  doctrine  that  charter  is  a  contract  disapproved,  499,  500,  note. 
grant  to  public  corporation  which  State  cannot  impair,  503,  504. 
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when  public  privilege  is  conveyed,  grantee  is  bound  to  render  ser- 
vice to  the  public,  505,  506. 
State  not  restricted  in  power  to  protect  public  health,  morals,  or 

safety,  506. 
no  radical  change  can  be  made  in  charter  so  as  to  bind  individual 

corporators  without  their  consent,  50,-,  514. 
where  no  time  is  specified  for  continuance  of  business,  a  majority 

may  abandon  it,  509. 
stockholder  in  order  to  object  to  a  departure  from  original  inten- 
tion must  be  prompt,  515. 
amendment  may  be  made  which  simply  confers  additional  powers, 

515- 
whether  amendment  of  charter  material  to  be  determined  by  court, 

515- 
conditional  grant  cannot  be  impaired,  515,  516. 
where  privilege  is  mere  license,  it  may  be  withdrawn,  517,  518. 
obligations  imposed  for  the  public  benefit  may" be  released,  529,  530. 
general  legislative  power  over  remedy,  530,  531. 
amendment  of,  by  consent  of  corporation,  531,  532. 
effect  of  reservation  by  State  of  power  to  amend,  533,  534. 
number  of  votes  required  for  alteration  by  existing  constitution, 

sufficient,  534. 
State  cannot  reserve  right  to  invalidate  contracts  between  third 

parties,  534. 
question  of  repeal  is  one  of  legislative  intent,  535. 
where  general  act  contains  power  to  repeal,  it  embraces  subsequent 

charter,  although  it  contains  no  reservation,  S36-538. 
effect  of  clause  that  every  charter  "  shall  at  all  times  be  subject  to 

amendment,"  538,  539. 
legislature  the  judge  as  to  the  misuse  or  abuse  of  privileges,  539. 
corporation  cannot  by  vote  or  act  enlarge  its  chartered  authority, 

539.  540. 
accidental  increase  in  income  beyond  what  charter  prescribes  will 

not  divest  title,  540. 
bound  by  restrictions  of  charter,  although  individual  corporator 

may  do  the  same  thing  on  his  own  responsibility,  541. 
dealing  of  corporation  presumed  lawful,  541,  542. 
may  transact  business  anywhere,  unless  prohibited  by  charter  or 

local  laws,  543. 
locality  of  corporation  when  not  specified  in  charter,  377,  note. 

CHURCH. 

meaning  of  term,  76,  note. 

CITY. 

when  made  the  terminus  of  a  railroad,  487,  488. 

duty  to  keep  its  streets  and  bridges  in  repair,  II.,  491,  492. 

CLUBS. 

may  be  clothed  with  powers  of  partnerships,  as  that  each  is  bound 

by  the  acts  of  the  rest,  32. 
when  not  a  partnership,  but  a  matter  of  principal  and  agent,  32,  33. 
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joint  liability,  33,  34. 

liable  in  New  York  as  a  joint  stock  association,  34,  note. 

right  to  expel  member,  34,  note. 

COMMISSIONERS. 

power  of,  to  receive  subscriptions  must  be  strictly  pursued,  II.,  32,  33. 

doings  of,  appointed  to  receive  subscriptions  conclusive,  II.,  33,  34, 
note. 

to  receive  subscriptions,  power  of  ceases  when  directors  are  chosen, 
II.,  34,  note. 

COMMON  CARRIER. 

lien  on  goods  in  his  possession,  II.,  244,  246. 

relinquishment  of  possession  by,  is  an  abandonment  of  the  lien, 

II.,  244. 
no  lien  of,  for  back  freights,  II.,  246. 
goods  received  by  wrong-doer  cannot  be  detained  from  owner, 

II.,  246. 
interstate  commerce  act  applies  to,  II.,  303,  304,  note. 
causes  of  delay  which  will  excuse,  411,  412. 

COMMON  LAW. 

power  to  create  corporations  belonged  to  king  by,  97. 
when  the  nobles  exercised  the  power  of  creating  corporations,  98. 
when  corporation  originates  under,  it  must  be  governed  by,  103. 
corporation  may  be  created  in  disregard  of  the  rules  of,  103,  104. 
power  by,  to  take  and  convey  property,  627,  628. 

CONDUCTOR. 

has  no  power  to  change  arrangements  of  company  as  to  running 
trains,  II.,  382,  383. 

COLLECTOR  OF  TAXES. 

town  may  indemnify  in  collecting  taxes  raised  by  the  town,  462. 

CONSOLIDATION. 

definition,  557-561. 

whether  it  works  dissolution  of  former  corporations  depends  upon 
legislative  intent,  559-561. 

can  only  be  by  express  sanction  of  law,  562. 

provisions  of  act  authorizing  must  be  carefully  observed,  562. 

in  most  of  the  States,  of  railroad  companies,  is  provided  for  by  gen- 
eral statutes,  563. 

must  be  with  consent  of  all  incorporators,  or  by  right  of  eminent 
domain,  563. 

where  language  of  act  is  general,  it  may  be  by  vote  of  majority,  564. 

the  most  obvious  effect  is  the  formation  of  a  new  corporate  body,  564. 

it  would  be  within  a  right  reserved,  by  the  constitution  or  a  general 
law,  to  amend  or  repeal  all  private  charters  thereafter  granted,  565. 

new  corporation  succeeds  to  the  rights  and  obligations  of  the  sev- 
eral companies  from  which  it  is  formed,  565. 
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a  special  privilege  attached  to  one  of  the  companies  would  be  con- 
fined to  it,  566-569. 

power  to  subscribe  to  stock  may  be  exercised  in  respect  to  body 
formed  by  its  subsequent  union  with  other  corporations,  569,  570. 

debts  cannot  be  released  or  transferred  to  the  consolidated  body, 
570,  571- 

the  consent  of  creditors  to  the  consolidation  not  necessary,  571,  572. 

liabilities  of  each  company,  when  acting  separately,  exist  as  before, 
572. 

liens  upon  property  of  the  several  corporations  continue  after  their 
consolidation,  572. 

whether  the  old  corporations  are  dissolved,  and  the  new  corpora- 
tion takes  the  property  charged  with  a  lien  for  the  debts,  depends 
upon  agreement,  573. 

corporations  of  different  States  when  consolidated,  act  under  the 
charter  of  each  State,  573-576. 

when  railroad  companies  are  consolidated,  the  court  may  appoint  a 
receiver  for  the  whole  line,  577. 

jurisdictional  effect  of  consolidated  corporation  as  regards  the 
Federal  courts,  577. 

taxation  in  case  of,  II.,  354,  356. 

CONSTRUCTION. 

a  grant  of  corporate  power  is  governed  by  intention,  iii. 
whatever  can  be  fairly  and  reasonably  implied  may  be  included,  113. 
when  corporate  powers  enumerated,  exclusion  of  all  others  implied, 

the  general  rule  is  to  construe  charters  liberally,  1 14. 

CONTEMPT. 

liability  of  receiver  for,  II.,  709. 

CONTRACTOR. 

employer  not  liable  for  damage  caused  by  negligence  of,  II.,  504, 
505,  506. 

CONTRACTS. 

corporation  bound  by,  whether. express  or  implied,  II.,  361,  362. 

presumption  in  favor  of  validity  of,  II.,  363,  et  seq. 

when  performed  in  good  faith  and  full  benefit  of  it  obtained,  cannot 

be  objected  to,  II.,  367,  372. 
test  whether  a  demand  connected  with  an  illegal  transaction  is 

capable  of  being  enforced,  II.,  372,  note. 
liability  of  corporation  on  engagement  of  its  agent,  II.,  376,  et  seq. 

and  notes. 
ratification  by  corporation  of  acts  of  its  agent,  II.,  384,  et  seq. 
agreements  made  with  corporation  before  its  organization,  enforced, 

n.,  389. 390. 391- 

of  debtor  in  obligation  that  he  will  not  avail  himself  of  equities, 

II.,  390,  391,  note'. 
corporation  cannot  assume  debt  of  third  person,  except  in  case  of 

urgent  necessity,  II.,  391,  392,  393. 
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corporation  precluded  from  denying  that  accommodation  note  in- 
dorsed by  its  agent  was  business  paper,  II.,  392,  393. 

of  guaranty  of  bond  and  coupons,  II.,  398,  399. 

can  only  make  such  contracts  as  are  necessary  to  effectuate  the 
purposes  of  their  creation,  578. 

when  it  has  power  to  dispose  of  its  property  it  may  in  general  dis- 
pose of  any  interest  it  chooses,  579. 

municipal,  like  trading  corporation,  may  enter  into  any  contract, 
not  forbidden  by  the  constitution,  580. 

contract  by  railroad  company  for  delivery  of  passengers  and  freight 
beyond  its  road,  580-582. 

may  pay,  or  in  its  discretion,  fund  its  debts,  582. 

right  to  borrow  money  may  be  implied,  583,  584. 

may  take  usual  securities  and  evidences  of  debt,  584,  585. 

guaranty  of  bonds  by  railroad  company  of  cities  and  counties,  585. 

the  right  to  make  loans  and  provide  for  securing  the  same,  implies 
the  right  to  contract  for  insurance,  585. 

the  not  being  allowed  to  deal  in  commercial  paper,  will  not  pre- 
vent the  receiving  and  selling  notes  for  land,  585,  586. 

franchises  are  contracts  between  the  sovereign  power  and  the  pri- 
vate citizen,  487. 

may  be  binding  on  a  corporation,  though  an  abuse  of  corporate 
powers,  602,  606,  notes. 

directors  cannot  make  a  contract  in  which  they  have  a  personal  ad- 
verse interest,  610,  618. 

will  avoid  contract  of  member  where  interest  conflicts  with  duty, 
618,  619. 

contract  with  director  may  be  supported  when  there  is  a  full  dis- 
closure of  the  nature  of  his  interest,  620,  621. 

may  be  shown  from  corporate  acts,  624. 

when  mode  of  contracting  prescribed  by,  that  mode  must  be  ob- 
served, 624. 

prescribing  terms  on  which  railroad  company  shall  issue  bonds 
must  be  strictly  conformed  to,  625. 

latent  ambiguity  in,  may  be  explained,  625. 

parol,  must  be  made  by  agent,  625,  626. 

CORPORATE  BONDS. 

payable  to  bearer  are  negotiable  instruments,  II.,  393,  et  seq. 

county  bonds  with  coupons  attached  have  all  the  qualities  of  com- 
mercial paper,  II.,  398. 

coupon  bonds  payable  at  a  bank  with  interest  from  maturity,  II., 
398- 

contract  of  guaranty  of  bond  and  coupons,  II.,  398,  399. 

coupon  bonds  deposited  as  a  pledge,  II.,  399. 

distinction  as  to  the  right  to  issue  between  private  and  municipal 

corporations,  II.,  404,  405. 
when  there  is  fraud  or  irregularity  in  issuing,  corporation  may  be 

enjoined  from  proceeding,  II.,  405,  406. 
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what  may  be  shown  by,  II.,  645-647. 

right  of  stockholder  to  inspect  and  take  copies  of  the  names  of 
stockholders,  II.,  647. 

CORPORATION. 

definition  of,  3,  6. 

how  characterized  by  Bronson,  J.,  4,  note. 

different  kinds  of,  specified  by  Judge  Story,  5,  nate. 

associations  in  England  exempted  from   individual  liability,  not 

deemed  corporations,  5,  note. 
common  name  as  a  corporate  criterion,  6,  note. 
leading  purpose  of,  7,  note. 

are  deemed  civil  persons  or  institutions,  7,  9,  12,  note. 
essential  characteristic,  12. 

difference  between  natural  and  artificial  person,  13,  note. 
are  bound  by  their  contracts  the  same  as  an  individual,  13,  14. 
a  person  may  be  a  member  of  two  or  more  corporations  at  the 

same  time,  15,  16. 
difference  between  a  corporation  and  a  partnership,  17,  et  seq. 
powers  confided  to,  cannot,  in  general,  be  delegated,  21,  note. 
were  introduced  into  Rome  by  Numa,  43. 
were  called  universitates  or  collegia,  by  civil  law,  43. 
are  known  to  have  existed  in  time  of  Cicero,  43,  44. 
have  been  traced  to  the  laws  of  Solon,  44  and  note. 
college  was  by  the  Roman  law  a  corporation,  45,  46. 
Romans  had  no  notion  of  sole  corporations,  46. 
in  England  legal  principles  on  subject  were  borrowed  from  Roman 

law,  46. 
the  most  ancient  secular  corporations  established  by  the  king  were 

guilds,  46,  47,  and  note. 
East  India  Company  incorporated  in  1 599,  48. 
first  appearance  of  terms  of  corporation  and  incorporation  in  the 

reign  of  Henry  the  Fourth,  48. 
obscure  mention  of  academical  degrees  as  late  as  the  thirteenth 

century,  49. 
students  and  professors  at  Oxford  as  early  as  the  ninth  century,  49. 
banking  is  claimed  to  have  been  exercised  for  years  before  the 

Christian  era,  49. 
origin  of  the  word  bank,  49. 
Bank  of  Venice,  50. 
Table  of  Exchange,  50. 
Chamber  of  St.  George,  50. 
Bank  of  Amsterdam,  50. 
Bank  of  Hamburg,  50. 
Bank  of  Rotterdam,  50. 
Bank  of  Stockholm,  50. 
Bank  of  England,  50. 
Bank  of  Paris,  50. 
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joint  stock  banks  in  England,  50,  51. 
Bank  of  North  America  and  Bank  of  United  States,  52. 
history  of  banking  in  New  York,  52,  53,  54,  note. 
object  of  corporation  to  benefit  public,  53,  54. 
corporations  for  benefit  of  particular  trades  objected  to,  54,  note. 
when  consolidated  they  and  their  successors  are  considered  as  one 
person,  55,  56. 

public  corporations  are  under  absolute  control  of  legislature,  57. 

the  second  class  of  corporations  have  public  obligations  in  consid- 
eration of  certain  benefits  to  members,  57,  58. 

the  third  class  have  no  immediate  concern  with  the  public,  58. 

corporations  aggregate  have  consolidated  capital  and  consist  of 
many  persons,  59. 

in  Texas  and  Michigan,  59,  note. 

meaning  of  corporation  sole,  59-62. 

grant  to  aggregate  corporation  carries  a  fee  without  word  succes- 
sors, 63. 

at  common  law  sole  corporation  cannot  take  personal  property,  63. 

public  corporations  are  created  wholly  for  public  purposes,  64. 

it  is  public  when  the  whole  interest  is  in  the  government,  65,  66. 

it  is  private  when  the  whole  interest  is  not  public,  dd,  6y. 

a  railroad  corporation  is  private,  68. 

meaning  of  private  corporation  in  Vermont,  67,  note. 

private  corporation  should  be  cautiously  created,  68,  note. 

a  company  incorporated  to  supply  a  community  with  water  power 
is  of  a  quasi  public  character,  68,  69. 

State  may  have  reversionary  interest  in  private  corporation,  69. 

a  college  is  not  necessarily  a  public  corporation,  86,  note. 

when  a  college  is  not  the  instrument  or  agent  of  the  government, 
it  is  private,  69,  70. 

by  the  civil  law,  96. 

power  to  create  belonged  to  king  at  common  law,  97. 

in  United  States  can  only  be  created  by  sovereign  power,  98,  99. 

discretionary  power  to  create  cannot  be  reviewed  by  courts,  99,  100. 

how  in  general  created,  100. 

under  the  constitutions  of  Tennessee  and  Michigan,  loi. 

by  the  constitutions  of  Georgia  and  Pennsylvania,  loi  and  note. 

cannot  be  formed  in  New  York  under  special  act,  except  when 
purposes  cannot  be  otherwise  attained,  102. 

is  used  as  the  means  of  accomplishing  other  powers,  103. 

originating  under  common  law,  must  be  governed  by,  103. 

must  not  be  hostile  to  public  interest,  104. 

may  be  created  to  enforce  police  regulations,  104,  105. 

cannot  be  created  beyond  the  territorial  limits  of  the  State,  105, 
106,  and  note. 

how  far  territories  may  grant,  106. 

power  to  create  may  be  delegated,  107,  108,  109. 

no  particular  form  of  words  required  to  create,  109,  1 10. 
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intention  to  create  must  be  clear,  in. 

essential  steps  must  be  shown  to  have  been  performed,  123,  et  seq. 

there  need  not  be  exact  conformity  with  provisions  of  act,  127-129. 

how  formed  in  Texas,  Connecticut,  Arkansas,  and  Ohio,  124,  note. 

charter  must  be  accepted,  129,  130. 

must  be  accepted  as  offered,  131. 

acceptance  of  charter  must  be  by  majority,  133,  134. 
by  vote,  134,  135. 
•inferred  from  acts,  134,  et  seq. 

proof  of  user,  1 39-141. 

when  presumed  that  a  precedent  condition  has  been  performed,  142, 
143- 

when  in  operation  every  presumption  in  favor  of  the  legality  of  its 
existence,  143,  note. 

in  a  suit  between  a  corporation  and  an  individual,  fraud  in  obtain- 
ing charter  cannot  be  inquired  into,  143,  144,  note. 

by  prescription,  145. 

by  necessary  implication,  148-150. 

persons  dealing  with,  cannot  deny  its  existence,  150-152. 

proved  by  subscription,  152. 

commencement  of  suit  against,  how  far  proof  of,  152,  153. 

after  acting  as,  not  permitted  to  deny  it,  153, 154. 

denial  by  a  company  that  it  is  incorporated  may  prevent  its  claim- 
ing the  contrary,  1 54. 

recognized  by  State,  154-156. 

when  deemed  organized,  156-159. 

undertaking  incomplete  as  a  contract  until  organization,  163,  note. 

how  affairs  of  are  administered,  169,  170,  note. 

ratification  by,  of  unlawful  acts,  347-361. 

when  assent  of  to  act  presumed,  352,  353. 

adopting  part  of  the  act  of  agent  ratification  of  whole,  358. 

ratification  of  acts  of  agent  from  long  silence,  360,  361. 

bound,  when  relation  of  principal  and  agent  known,  375-384. 

liable  for  fraud  of  his  agent  committed  in  the  course  of  his  employ- 
ment, 389,  393. 

when  several  joint  agents  employed,  is  responsible  for  acts  of  each 
within  scope  of  his  employment,  389,  390. 

contracts  of,  may  be  impeached  for  misrepresentation  of  agent, 
396-399. 

liable  for  torts  of  its  agents,  400-403. 

not  liable  for  wilful  trespass  of  agent  not  ratified,  403, 404. 

liable  for  negligence  of  agent,  404-413. 

causes  of  delay  which  will  excuse  a  carrier,  41 1,  412. 

cannot  be  made  bailee  of  another  man's  goods  without  consent,  431. 

duty  of,  to  keep  its  principal  place  of  business  in  State  creating  it, 
544-' 

is  regarded  as  a  domestic  legal  entity  to  the  extent  of  the  govern- 
ment under  which  it  acts,  545. 
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cannot  lawfully  do  in  another  State  what  it  cannot  do  at  home,  546. 

laws  designed  to  enforce  a  merely  local  policy  not  recognized  by  the 
law  of  comity  of  another  State,  547,  548. 

State  may  interdict  foreign  corporation  from  conducting  business 
within  its  jurisdiction,  549. 

in  general  foreign  corporation  permitted  to  purchase  and  sell  prop- 
erty, 549,  550. 

consent  of  State  to  transaction  of  business  by  foreign  corporation 
maybe  conditional,  551-553. 

corporate  will  must  be  expressed  by  majority,  621-623. 

power  to  contract  by  the  civil  law,  579,  noie. 

power  to  take  and  convey  property  at  common  law,  627. 

objections  to  their  taking  and  conveying  land,  628,  629. 

cannot  hold  lands  in  joint  tenancy,  629. 

may  hold  land  in  common  with  natural  person,  629. 

may  purchase  and  hold  in  fee  though  limited  in  duration,  633. 

liability  of  on  engagement  of  its  agent,  II.,  376,  ei  seq.  and  notes. 

ratification  by  of  acts  of  its  agent,  II.,  384,  et  seq. 

agreements  made  with  before  its  organization,  enforced,  II.,  389, 
390.  391- 

caniiot  assume  debt  of  third  person  except  in  case  of  urgent  neces- 
sity, II ,  391,  392,  393. 

precluded  from  .denying  that  accommodation  note  indorsed  by  its 
agent  was  business  paper,  II.,  392,  393. 

where  there  is  fraud,  or  irregularity  in  issuing  corporate  bonds,  cor- 
poration may  be  enjoined  from  issuing,  II.,  405,  406. 

shareholders  may  so  conduct  as  to  become  personally  responsible 
for  the  corporate  debts,  II.,  411. 

personal  liability  of  shareholders  cannot  be  created  by  a  majority, 
II.,  412,  413. 

liability  of  stockholder  for  debts  of  corporation  in  nature  of  con- 
ditional suretyship,  II.,  413. 

liability  of  shareholder  to  be  ascertained  from  language  of  statute, 
II.,  414,  415,  416. 

shareholder  individually  liable  though  he  has  made  no  payment  on 
his  subscription,  II.,  416. 

member  who  disposes  of  his  interest  to  an  insolvent  to  escape 

liability,  held  liable,  II.,  416. 
shares  hypothecated  and  placed  in  name  of  transferee,  subjected  to 

liability,  II.,  417. 

repeal  of  statute  making  stockholders  personally  liable,  uncon- 
stitutional, II.,  417,  418. 

individual  liability  of  members  of  public  corporations,  II.,  418,419, 

420. 
personal  liability  of  stockholders,  how  enforced,  II.,  420,  etseq.  and 

notes. 
proof  required  to  charge  stockholders  personally,  II.,  423,  et  seq, 
liable  for  torts,  II.,  428,  429,  430,  and  note. 
cannot  commit  a  felony  by  any  positive  or  affirmative  act,  II.,  431, 

432- 
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may  compose  and  publish  a  libel,  II.,  432,  et  seg. 

action  for  malicious  prosecution  may  be  instituted  against,  II.,  438, 

et  seq. 
responsible  for  misrepresentation  of  agent,  II.,  442,  443. 
action  may  be  maintained  against  for  a  nuisance,  II.,  444,  445. 
may  be  indicted  for  a  nuisance,  II.,  445,  446,  447,  and  note. 
liable  to  employe  for  defective  machinery,  II.,  495,  et  seq. 
service  in  general  of  process  on,  II.,  605,  606. 
service  of  process  on  foreign  corporations,  II.,  607,  et  seq. 
appearance  by,  II.,  616. 
when  a  necessary  party,  II.,  623,  624. 
parties  defendants,  II.,  625,  626. 
declaration  or  complaint,  II.,  626-631. 
answer  of,  II.,  631,  632. 

misnomer  of,  how  taken  advantage  of,  II.,  633,  634. 
denial  of  existence  of,  II.,  635,  et  seg. 
proof  of  corporate  existence,  II.,  638-641. 
admission  of  incorporation,  II.,  641-643. 
admissibility  of  corporate  records,  II.,  645-648. 
presumptive  evidence,  II.,  648-650. 

COSTS. 

upon  a  judgment,  in  granting  or  refusing  a  mandamus,  II.,  834. 

COUPONS. 

when  statute  of  limitations  runs  on,  II.,  176. 

nature  and  validity,  II.,  399,  400,  401. 

not  barred  by  lapse  of  time,  unless  bond  is,  II.,  400. 

when  severed  from  bond  is  in  legal  effect  a  separate  bond,  II.,  401, 

402. 
holder  entitled  to  share  in  distribution  with  holders  of  remainder 

of  debt,  II.,  402,  403. 
upon  default  in  payment  of,  interest  on  interest  may  be  recovered, 

II.,  403,  note. 
need  not  be  demanded  until  demand  of  bond,  II.,  403. 

CREDITORS. 

debts  cannot  be  transferred  to  consolidated  corporation,  570,  571. 
consent  of  to  consolidation  not  necessary,  571,  572. 
when  consolidated,  liabilities  of  each  company  exist  as  before,  572. 
capital  stock  is  a  trust  fund  for  the  protection  of,  II.,  120,  122,  and 

note. 
may  before  judgment  file  a  bill  to  prevent  misapplication  of  trust 

fund,  II.,  125. 
when  company  not  bankrupt,  creditor  may  subject  debt  like  any 

other,  II.,  125,  126. 
members  of  a  manufacturing  company  only  liable  when  they  were 

such  when  a  legal  demand  made,  II.,  126,  note. 
private  arrangement  between  corporation  and  subscriber  releasing 

the  latter,  void  as  to  creditors,  II.,  127-130. 
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indebtedness  of  corporation  to  subscribers  cannot  be  set  off  against 

subscriptions  as  against  creditors,  II.,  131,  132. 
holder  of  unauthorized  stock  cannot  set  it  off  against  what  is  {)aid 

for  his  valid  stock,  in  a  suit  by  assignee  of  insolvent  corporation, 

II.,  131,  132,  noU. 
directors  not  permitted  to  exonerate  themselves,  and   sacrifice 

interest  of  other  creditors,  II.,  132,  133,  134,  and  note. 
corporation,  unless  forbidden,  may  prefer  one  creditor  to  another, 

II.,  134,  135. 
preferencesgiven  with  a  view  to  insolvency  void,  II.,  136, 137, 138,139. 
when  dividends  are  improperly  paid  out,  they  may  be  subjected 

to  the  judgment  of,  11.,  148. 

DAMAGES. 

measure  of,  for  refusal  to  transfer  shares,  II.,  187. 

corporation  liable  to,  for  every  wrong  it  may  commit,  11.,  430. 

may  be  liable  to,  for  libel,  II.,  432. 

for  malicious  prosecution,  II.,  438. 

malice  in  malicious  prosecution  may  be  implied,  II.,  441. 

liability  of  corporation  for  misrepresentations  of  agent,  II.,  442. 

in  case  of  nuisance,  II.,  444. 

corporation  may  be  indicted  for  nuisance,  II.,  445-450. 

for  interference  with  highv/ay  or  street,  II.,  451. 

for  injury  at  railroad  crossings,  II.,  455-457. 

for  interference  with  natural  flow  of  water,  II.,  458,  459. 

right  of  owner  of  land,  to  contiguity  to  navigable  stream,  II.,  460. 

for  negligent  construction  of  bridge,  II.,  462,  463. 

against  corporation  for  discharging  water  upon  plaintiff's  land,  II., 

463,  464. 
for  injury  causing  death  of  person,  II.,  464-467. 
for  forcibly  removing  passenger  from  public  conveyance,  II.,  467-475. 
against  common  carriers  for  loss  of  freight,  II.,  475-483. 
for  injury  of  passenger  by  railroad  accident,  II.,  484-491. 
duty  of  corporation  to  keep  its  works  in  a  safe  condition,  II.,  491-495. 
injury  of  employ^  from  defective  machinery,  II.,  495-498. 
injury  by  co-employ6,  II.,  498-500. 
injury  in  case  of  contributory  negligence,  500-504. 
done  by  contractor,  II.,  504-506. 
for  injury  done  by  receiver,  II.,  506-508. 

liability  of  guasi  corporations  for  neglect  of  duty,  II.,  508-513. 
gross  negligence  of  a  gratuitous  bailee,  II.,  513,  514. 
for  wilful  acts  of  agent,  II.,  515-522. 
for  negligent  injury  to  property,  II.,  522,  524. 
measure  of,"  in  case  of  personal  injury,  II.,  524-527. 
mental  suffering  as  an  element  of,  II.,  527,  532. 
where  injuries  cause  death,  II.,  532. 
exemplary  when  allowed,  II.,  536. 
exemplary  in  Missouri,  Mississippi,  and  Texas,  II.,  540,  541. 
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exemplary  in  Wisconsin,  II.,  541. 

in  New  York,  II.,  541,  542. 
DEATH. 

no  action  at  common  law  for  act  causing  death  of  person,  II.,  464. 

forms  of  proceedings  in  the  several  States  where  an  injury  results 

in,  II.,  465,  466. 
action  in  case  of,  under  Lord  Campbell's  act,  II.,  463,  note. 

DECLARATION  OR  COMPLAINT. 

in  suit  by  corporation  not  necessary,  as  a  rule,  to  aver  that  the 

plaintiff  is  incorporated,  II.,  627. 
when  foreign  corporation  sues,  the  legal  being  of  the  body  must  be 

averred,  II.,  627. 
complaint  of  foreign  corporation  need  not  in  general  set  out  the 

act  of  incorporation,  II.,  627. 

when  complaint  of  foreign  corporation  must  set  out  the  charter  at 
length,  II.,  627,  628. 

rule  in  New  York,  in  action  against  corporation,  II.,  627,  note. 

in  action  by  municipal  corporation  for  penalty  of  by-law,  II.,  628. 

when  name  of  corporation  is  changed  after  cause  of  action  arises, 
II.,  628. 

averment  of  the  existence  of  the  board  of  directors,  II.,  629. 

what  a  sufficient  averment  of  notice,  II.,  629. 

complaint  in  action  by  individual  for  injury  to  corporation,  II.,  629. 

in   action   against  stockholder  for  indebtedness   of   corporation, 
II.,  630. 

in  suit  in  equity  against  corporation,  II.,  630,  631. 

when  officer  is  made  defendant  for  discovery,  IL,  631. 
DEFINITION. 

a  corporation  is  a  body  created  by  law,  composed  of  several  per- 
sons, under  a  special  denomination,  3. 

corporation  defined  by  Ayliffe,  3. 

corporation  defined  by  Kyd,  3,  4. 

corporation  defined  by  Marshall,  C.  J.,  4;  Bronson,  J.,  4,  note ;  and 
Lindley,  4. 

not  essential  that  powers  of  corporation  should  be  equal  to  a  sim- 
ilar association,  5,  6. 

a  corporation  not  more  a  fiction  than  any  other  legally  organized 
body,  6. 

a  corporation  is  not  invisible  in  the  eyes  of  the  law,  6,  7. 

corporation  is  distinct  from  its  members,  7,  8. 

corporation  included  in  terms  of  description  appropriated  to  per- 
sons, 8,  9. 

the  property  of  a  corporation  is  legally  vested  in  itself,  10. 

officers  of  corporation  are  its  agents,  11. 
DEPOSIT. 

lien  on,  can  only  be  created  by  actual  existing  indebtedness,  II.,  242. 

when  special,  cannot  be  diverted  by  bank,  IT.,  243. 

corporation  liable  for  gross  carelessness  in  the  loss  of  a  special  de- 
posit, II.,  513. 
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cannot  authorize  transfer  of  stock  at  meeting  held  out  of  State, 
211,  note. 

may  make  contracts  out  of  State,  212. 

when  acting  as  board,  are  mere  agents,  212. 

when  every  member  must  participate  in  deliberations,  223. 

parol  evidence  of  choice,  325,  326. 

loans  and  discounts  presumed  to  have  been  made  by  authority  of, 
335- 

when  convened  as  a  board,  may  in  general  delegate  to  agent  the 
performance  of  any  act  they  can  do,  365,  367. 

liable  for  fraudulent  breach  of  trust,  395,  396. 

cannot  participate  in  the  benefits  of  a  contract  made  by  them,  422, 
424. 

may  deal  with  corporation  when  it  is  for  the  interest  of  the  corpo- 
ration, 424-427. 

when  not  proceeding  as  a  member  of  the  board  is  a  mere  agent, 
431.  432. 

all  legitimate  business  may  be  done  by  board,  without  express  sanc- 
tion of  stockholders,  432. 

less  than  number  agreed  cannot  do  any  responsible  act,  438,  439. 

are  held  to  the  strict  discharge  of  their  duties,  439-441. 

cannot  purchase  for  themselves  without  concurrence  of  corpora- 
tion, 441,  442. 

person  contracting  with  them  has  a  right  to  presume  that  they  are 
acting  lawfully,  443. 

cannot,  in  general,  assume  debt  of  third  person,  456. 

when  law  will  infer  that  director  is  to  be  paid,  461,  462. 

not  entitled  to  pay  for  the  discharge  of  official  duty,  463. 

when  authorized  to  manage  its  funds  in  their  discretion,  433,  434, 
435. 

may  assign  property  for  benefit  of  creditors,  435. 

contract  made  between  two  boards  having  some  of  the  directors  in 
common,  valid,  435,  436. 

cannot  enlarge  corporate  stock,  437,  438. 

have  no  power  to  wind  up  corporate  business  or  to  borrow  money, 
438. 

when  service  of  process  to  be  made  by  vote  of,  cannot  be  done  by 
direction  of  president,  463,  464. 

declarations  of  individual,  not  admissible  against  corporation,  477. 

may  migrate  from  one  sovereignty  into  another,  481. 

may  appoint  secretary  at  meeting  held  out  of  State,  481. 

cannot  make  agreement  in  which  they  have  a  personal  adverse  in- 
terest, 610-618. 

cannot  lawfully  benefit  any  particular  shareholder,  or  class  of  share- 
holders, 620. 

when  there  is  a  full  disclosure  of  nature  of  interest,  contract  of 
may  be  supported,  620,  621. 

when  entitled  to  compensation,  II.,  367. 

not  entitled  to  payment  for  services  rendered  in  line  of  their  duty, 
II-,  373.  374,  375- 
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contract  cannot  exempt  railroad  company  from  liability  for  wilful 
misconduct  6i.,  II.,  522. 

when  a  creditor  may  maintain  an  action  for  the  removal  of,  II.,  549, 
550. 

majority  of  must  be  present  to  form  a  quorum,  624. 

DISFRANCHISEM  ENT. 

meaning  and  nature  of,  II.,  550. 

power  of  corporation  to  expel  its  members,  II.,  551,  et  seq. 

when  party's  right  of  membership  is  threatened  by  unauthorized 
proceedings,  II.,  553. 

when  power  to  remove  a  member  cannot  be  delegated  by  corpora- 
tion to  the  directors,  II.,  554. 
ground  for  expulsion  of  members,  II.,  554,  et  seq. 
proceedings  upon  removal  of  members,  II.,  557,  et  seq. 
removal  of  members  of  unincorporated  societies,  II.,  561,  562. 
waiver  of  objections  to  proceedings  in,  II.,  563. 

DISSOLUTION  OF  CORPORATION. 

exercise  of  right,  II.,  835,  836. 

familiar  to  English  law  from  earliest  times,  II.,  835,  836. 

right  of  dissolution  at  one  time  denied,  II.,  837. 

power  of  private  business  corporation  to  dissolve  itself  recognized, 
II.,  837,  et  seq. 

when  method  of  dissolution  is  prescribed  by  statute,  that  method 
must  be  followed,  II.,  841,  et  seq. 

when  it  has  no  particular  method,  it  may  surrender  the  charter  with 
the  assent  of  the  stockholders,  II.,  843. 

corporation  cannot  endure  beyond  time  limited  in  act,  II.,  845. 

when  continuance  of  corporation  depends  upon  a  condition,  II.,  845. 

when  consent  of  all  of  the  corporators  necessary  to  a  dissolution, 
II.,  845. 

surrender  by  a  majority  of  corporators,  II.,  846,  et  seq. 

when  acts  of  majority  inconsistent  with  purpose  for  which  the 
body  was  organized,  II.,  851. 

majority  have  no  right  to  appropriate  corporate  property,  II.,  853, 
et  seq. 

radical  change  in  charter  should  be  passed  at  meeting  duly  con- 
vened, II.,  854,  855. 

surrender  of  charter  must  be  accepted  by  State,  II.,  855,  856. 

dissolution  by  death  of  members  or  loss  of  integral  part,  II.,  837, 
et  seq. 

non-existence  of  managers  does  not  imply  the  non-existence  of  the 
corporation,  II.,  860,  861. 

not  dissolved  by  ceasing  to  exercise  powers,  nor  by  disposal  of  cor- 
porate property,  II.,  863,  865. 

refusal  of  one  of  two  parties  to  be  bound  by  agreement  to  raise 
necessary  funds,  will  not  dissolve,  II.,  865,  806. 

mere  insolvency,  or  the  appointment  of  a  receiver,  will  not  dissolve, 
II.,  867-872. 

legislative  control  over  public  corporations,  II.,  873,  et  seq. 
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power  of  State  over  ferry  franchise,  II.,  876,  877. 

church  property  acquired  previous  to  the  American  Revolution,  II., 
877. 

inviolability  of  charter  of  private  corporation,  XL,  877,  H  seq. 
reservation  by  legislature  of  power  to  repeal  or  change  charter,  II., 
88 1,  et  seq. 

a  remedy  may  be  taken  away  after  commencement  of  suit,  II.,  889. 

grounds  of  forfeiture  of  corporate  franchises,  II.,  890,  et  seq. 

when  a  judgment  of  forfeiture  will  not  be  rendered,  II.,  899,  et  seq. 

waiver  of  forfeiture,  II.,  903,  et  seq. 

fact  of  forfeiture  cannot  be  tried  collaterally,  II.,  908,  et  seq. 

when  company  never  had  any  corporate  existence,  that  fact  may 

be  inquired  into  in  collateral  proceeding,  II.,  911^ 
judicial  determination  of  forfeiture,  II.,  912,  et  seq. 
equity  jurisdiction,  II.,  916,  et  seq. 
proceedings  to  enforce  forfeiture,  II.,  922,  et  seq. 
effect  of  dissolution,  II.,  926,  et  seq. 
rights  of  creditors  and  corporators,  II.,  933,  et  seq. 
renewal  of  corporate  powers,  II.,  946,  et  seq. 

DIVIDENDS. 

meaning  of,  II.,  142,  143. 

what  meant  as  net  earnings  as  a  general  proposition,  II.,  142-145. 

may  mean  the  net  earnings  after  deducting  every  expense,  II.,  146- 
148. 

when  improperly  paid  out,  may  be  subjected  to  satisfaction  of  judg- 
ment, II.,  148. 

officers  of  corporation  sole  judges  as  to  propriety  of  declaring,  II., 
148-154- 

after  it  has  been  declared,  directors  cannot  refuse  to  pay  it,  II.,  152. 

a  court  of  equity  may  conipel  corporation  to  declare,  II.,  1 54. 
i    profits  must  be  distributed  equally,  II.,  154,  155. 

right  of  preferred  shareholders,  II.,  156-158,  and  note. 

right  of  preference  shareholders  exclusively,  II.,  159-162. 

must  be  paid  in  legal  currency,  II.,  159. 

what  meant  by  guaranteed  dividend,  160,  note. 

stockholder  not  entitled  to  profits  until  a  dividend  has  been  de- 
clared, II.,  163-166. 

profits  must  be  declared  by  the  corporation,  II.,  163,  note. 

effect  of  vote  declaring,  to  be  paid  when  directed  by  board,  II., 
165,  166. 

purchaser  of  stock  takes  it  with  all  of  its  Incidents,  including  right 
to  future  dividends,  II.,  166,  et  seq. 

purchaser  of  stock  not  obliged  to  look  beyond  corporate  books, 
II.,  167. 

stock  contract  seller's  option,  II.,  168. 

the  buyer  of  stock  on  an  option,  not  ehtitled  to  dividend  until 
he  exercises  optiori,  II.,  169. 

whfen  there  are  two  dividends,  one  piayable  on  a  day  Certain,  and 
the  other  at  the  Option  of  the  agent,  II.,  169. 
VOL.  II.— 62 
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when  profits  deemed  capital,  and  when  income,  II.,  169,  ef  seq. 

legacy  from  income  of  stock  in  land  company,  II.,  172. 

stock  dividends  become  part  of  capital,  and  entitle  holder  to  vote, 

II.,  172,  173. 
when  statute  of  limitations  begins  to  run,  II.,  175. 
may  be  retained  by  a  corporation  toward  the  satisfaction  of  a  debt, 

II.,  177,  178. 
when  left  in  discretion  of  directors,  433. 

ECCLESIASTICAL  CORPORATIONS. 

what  are,  71. 

how  subdivided  previous  to  the  Reformation,  71. 

Church  of  England  an  ecclesiastical  institution,  71. 

right  to  present  or  collate  to  Episcopal  churches  before  the  Revolu- 
tion, 72. 

religious  establishment  of  England  in  colony  of  Virginia,  73,  74. 

repeal  of  statutes  as  unconstitutional,  74. 

right  of  legislature  to  all  the  property  of  the  Episcopal  churches, 
affirmed,  74. 

ELECTION. 

power  of  holding,  when  not  lodged  in  other  hands,  must  be  exercised 

by  the  corporation,  169. 
power  may  be  reposed  in  board  of  directors,  169. 
when  not  prescribed  in  charter,  must  be  regulated  by  by-laws,  170. 
unless  all  are  present,  must  be  due  notice  of,  171. 
meeting  for,  cannot  be  adjourned  at  pleasure,  172. 
a  by-law  cannot  exclude  an  integral  part  of  the  electors,  172. 
when  the  president  is  to  call  meetings,  but  refuses  to  do  so,  a  meeting 

otherwise  convened  cannot  elect  new  members,  173. 
when  usage  of  corporation  will  govern  in  holding,  173. 
information  to  remove  officer  on  the  ground  that  he  was  elected  at  an 

illegal  meeting,  need  not  allege  that  the  relators  would  have  voted 

against  him,  174. 
person  in  possession  of  a  regular  certificate,  when  entitled  to  vote,  174, 

175. 
when  person  not  entitled  to  vote,  unless  his  name  is  on  the  stock  book, 

175- 
remedy  where  old  stock  book  cannot  be  found,  176. 
remedy  in  a  court  of  equity  to  compel  a  proper  transfer,  176. 
where  stock  stands  on  the  books  in  the  name  of  a  trustee,  176. 
upon  death  of  stockholder  his  administrator  entitled  to  vote,  177. 
when  a  trustee  dies  the  trust  devolves  upon  his  representative,  177. 
pledgor  entitled  to  vote  when  stock  remains  in  his  name  on  the  books, 

177. 
members  cannot  vote  by  proxy  at  common  law,  177. 
voting  by  proxy  permitted  when  expressly  delegated  by  by-laws,  1 78-1 8 1 . 
affidavit  required  in  New  York  from  proxy,  when  challenged,  l8i.* 
the  word  "  present "  in  a  charter,  taken  to  mean  an  actual  presence,  181. 
power  to  elect  directors  when  given  by  statute,  182. 
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consti-uction  of  charter  as  to  right  to  vote,  182,  183. 
number  of  votes  allowed  each  share,  183,  184. 
what  meant  by  casting  vote,  184,  185. 
corporation  cannot  vote  on  its  own  stock,  185,  186. 
keeping  polls  open,  186. 
proof  of  result  of  election,  186,  187. 

by  omitting  to  vote,  stockholder  waives  the  right,  188,  189. 
to  set  aside  must  be  shown  that  if  improper  votes  received  were  re- 
jected, it  would  reduce  the  ticket  to  a  minority,  190. 
fraud  will  vitiate,  190,  191. 

when  a  court  of  equity  will  look  into  the  legality  of,  192. 
jurisdiction  of  the  Supreme  Court  of  New  York  to  inquire  into,  192,  193. 
how  far  the  taking  of  an  oath  material,  193,  194. 
failure  to  hold,  194,  195,  196. 

ELEEMOSYNARY  CORPORATIONS, 
definition,  85. 

Dartmouth  College  and  Vincennes  University  are,  85. 
what  impairs  the  obligation  of  the  contract,  87. 
Society  for  Propagation  of  Gospel  in  Foreign  Parts  is,  87. 
a  corporation  devoted  exclusively  to  the  education  and  support  of  the 

deaf  and  dumb,  and  supported  by  individuals,  is  a  charity,  87,  88. 
when  funds  are  derived  from  voluntary  donations,  and  the  inmates  are 

required  to  pay  when  they  are  able,  it  is  a  mere  charity,  88. 
an  association  to  aid  members  in  obtaining  insurances  and  providing 

funds  in  case  of  death,  is  not,  88. 
National  Savings  Bank  of  the  District  of  Columbia,  89. 
by-laws  of,  cannot  be  altered  by  founder  or  members,  235. 
trustees  of,  may  make  new  statutes,  235. 

EMINENT  DOMAIN. 

is  an  element  of  sovereignty,  664. 

power  of,  belongs  to  the  United  States  as  well  as  to  the  several  States, 
664. 

the  only  requisites  for  its  exercise  are  the  existence  of  the  necessity  and 
the  payment  of  just  compensation,  664. 

whether  private  property  required  to  be  taken,  to  be  determined  by  the 
law-making  power,  665. 

what  constitutes  a  public  use  is  a  question  for  the  courts,  665. 

shares  in  corporation  and  corporate  franchises  may  be  taken  by,  66; 

666. 
may  be  exercised  over  property  of  United  States,  667. 
to  apply  to  corporate  franchises  must  be  an  absolute  necessity,  667,  668. 
can  only  be  exercised  for  public  purposes,  668,  669. 
cannot  be  extended  by  implication,  670. 

private  property  cannot  be  taken  without  due  notice  to  the  owner,  67  f. 
when  general  public  notice  to  all  persons  interested  sufficient,  671. 
must  be  just  compensation  ascertained  and  paid,  671-674. 
not  a  taking  requiring  compensation  to  destroy  property  to  stop  the 

spread  of  fire,  673,  note. 


TTUniTY  The  figures  refer 

EMINENT  V)Qm.Km— continued. 

just  compensation  would  include  an  allowance  for  actual  depreciation 
of  owner's  other  property,  673,  674. 

owner  of  land  entitled  to  natural  flow  of  water  over  it,  675. 

in  case  of  railroad  through  street,  675,  676. 

construction  of  railroad  on  turnpike,  677. 

a  corporation  empowered  to  take  land  belonging  to  the  State  without 
compensation,  678. 

the  laying  of  a  highway  across  a  railroad  without  compensation  may  be 
authorized,  679. 

corporation,  the  property  of  which  is  taken,  entitled  to  compensation,  678. 

trees  on  land  taken  by  a  railroad  company  and  materials  removed  in 
grading  track  may  be  used  by  road,  679. 

where  land  is  acquired  compulsorily  by  railroad  company,  the  fee  re- 
mains in  owner,  679,  680. 

where  indebtedness  is  created  by  the  State  for  private  property  taken, 
it  is  liable  to  pay  interest,  678. 

grant  of  right  of  way  through  public  lands  subsequently  owned  as  min- 
ing grounds,  680,  681. 

when  land  taken  by  railroad  company  is  mortgaged,  681,  note. 

EQUITY. 

when  it  will  interfere  at  suit  of  stockholder,  II.,  618,  et  seq. 
stockholder  may  obtain  injunction  founded  on  a  right  existing  in  the 

corporation,  II.,  620,  623. 
in  a  suit  by  a  creditor  or  stockholder  against  directors  for  a  breach  of 
trust,  corporation  a  necessary  party,  II.,  623,  624. 

ESCROW. 

subscription  delivered  to  commissioner  appointed  to  receive  subscrip- 
tions is  not,  II.,  7,  note. 
when  subscription  held  as,  II.,  16,  17. 

EVIDENCE. 

of  corporate  existence  by  prescription,  145-148. 

by  necessary  implication,  148-150. 
persons  dealing  with  and  recognizing,  cannot  deny  the  existence  of  the 

corporation,  150-153. 
existence  of  corporation  proved  by  subscription,  152. 
commencing  suit  against  corporation,  how  far  proof  of  its  existence, 

152.  IS3- 
company  acting  as  corporation  not  permitted  to  deny  it,  153,  154. 
persons  denying  that  they  are  acting  as  a  corporation  not  permitted  to 

assert  it,  1 54. 
recognition  by  State  of  corporate  existence,  154-156. 
when  corporation  dates  from  its  organization,  156. 
proof  of  result  of  election,  186,  187. 
where  issue  is  joined  on  the  existence  of  a  corporation  in  a  suit  to  which 

it  is  a  party,  it  is  sufficient  to  produce  the  charter  and  to  show  user 

under  it,  II.,  638. 
proof  of  existence  of  corporation  formed  under  a  general  law,  II.,  639. 
in  action  by  a  railroad  company  to  enforce  payment  of  subscription  to 

its  stock,  JI„  639. 
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EVlDENCE-conimuecf. 

proof  of  foreign  corporation,  II.,  640,  641. 
admission  of  corporate  existence,  II.,  641-643. 
admissions  in  general,  II.,  643,  644. 
what  may  be  shown  by  corporate  records,  II.,  645,  647. 
presumptive,  II.,  648,  650. 

EXECUTION. 

at  common  law,  corporate  franchise  cannot  be  sold  by,  II.,  651,  652. 
corporate  franchise  must  be  sold  strictly  according  to  statute,  II.,  653. 
sale  of  shares  of  stock,  LI.,  653,  654. 
in  case  of  foreign  corporation,  II.,  654. 
property  exempt  from,  II.,  655,  ei  seg'. 
real  estate  of  a  city,  II.,  655. 
land  held  for  railroad  purposes,  II.,  656,  657. 
turnpike  company  not  subject  to,  II.,  658. 
seat  in  a  board  of  brokers  cannot  be  sold  on,  II.,  658. 
general  rule  as  to  liability  of  corporate  property  upon,  II.,  658,  ei  seq. 
money  of  corporation  in  bank,  separated  by  banker  from  contents  of 
vault  without  authority,  not  liable  to,  II.,  659,  note. 

member  of  corporation  may  attach  and  sell  corporate  property  on,  II., 
659. 

when  railroad  company  transfers  all  of  its  property  to  assignees  to  pay 

corporate  debts,  II.,  660,  661. 
whether  rolling  stock,  real  estate,  or  personal  property,  II.,  661,  662. 
when  a  corporation  is  summoned  as  a  garnishee,  II.,  662-664. 
sufficiency  of  officer's  return,  II.,  664,  665. 
when  special  statute  must  be  followed  in  sale,  II.,  665. 
where  a  railroad  which  has  become  insolvent  is  in  different  counties,  II., 

665. 

delay  after  levy  before  sale  beyond  the  time  fixed  by  statute,  II.,  666, 
note. 

in  proceedings  in  quo  warranto,  II.,  767. 

EXECUTORY  BEQUEST. 

limited  to  use  of  corporation  to  be  created,  valid,  649. 

FEDERAL  JURISDICTION. 

corporation  is  regarded  as  citizen  of  State  where  it  was  created,  543. 
jurisdictional  effect  of  consolidated   corporation   as   regards   Federal 
courts,  577. 
FERRY. 

grant  of,  does  not  prevent  legislature  from  granting  right  to  erect  toll 

bridge,  667,  note. 
power  of  State  over  franchise  of,  II.,  876,  877. 
forfeiture  of  franchise,  II.,  877. 

FIDUCIARY  RELATION. 

agent  cannot,  without  the  consent  of  the  principal,  act  for  himself,  417, 
principal  may  avoid  contract  of  agent  at  his  election,  417,  418. 
person  employed-  to  purchase  for  another  cannot  purchase  for  himselii 
418-422. 
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FIDUCIARY  'KE.l.KTlO^— continued. 

a  trustee  cannot  purchase  the  trust  estate,  418,  note. 

directors  cannot  participate  in  benefits  of  contract,  422-424. 

transaction  may  be  void  ab  initio,  423,  424. 

when  transaction  free  from  fraud  and  for  interest  of  corporation  may 
be  upheld,  424-426. 

option  to  avoid  sale  must  be  exercised  within  reasonable  time,  427,  428. 

FOREIGN  CORPORATION. 

may  plead  statute  of  limitations,  467,  468. 

is  regarded  as  a  domestic  legal  entity  to  the  extent  of  the  government 

under  which  it  acts,  545. 
cannot  lawfully  do  in  another  State  what  it  cannot  do  at  home,  546. 
laws  designed  to  enforce  a  merely  local  policy  not  recognized  by  the 

law  of  comity,  547,  548. 
State  may  interdict  from  conducting  business  within  jurisdiction,  549. 
in  general  permitted  to  purchase  and  sell  property,  549,  550. 
consent  of  State  to  transaction  of  business  by,  may  be  conditional, 

551.  553- 
cannot  impose  tax  upon  merchandise  delivered  out  of  State  and  carried 

through  the  State,  553. 
business  of,  may  be  authorized  by  directors  at  meeting  held  away  from 

its  domicile,  555. 
can  be  sued  when  service  of  process  can  be  made  on  it,  II.,  597. 
may  be  sued  in  English  courts,  II.,  597. 
suits  against  in  New  York,  II.,  597,  598,  note. 
service  of  process  on,  II.,  607,  et  seq. 

under  the  New  York  Code,  II.,  611,  612. 

in  Massachusetts,  II.,  612. 

under  the  act  of  Congress  in  relation  to  the  District 

of  Columbia,  II.,  612. 
on  foreign  insurance  companies  in  Pennsylvania,  II., 

613. 
by  the  constitution  of  Alabama,  II.,  613,  note. 
by  the  constitution  of  Colorado,  II.,  614. 
on  foreign  insurance  companies  in  Indiana,  II.,  614. 
on  foreign  insurance  companies  in  Illinois,  II.,  614. 
in  Oregon,  II.,  615. 
in  courts  of  Admiralty,  II.,  615. 

FORFEITURE  OF  .STOCK. 

cannot  be  imposed  without  express  authority,  252-254. 

is  a  matter  of  strict  right  to  be  exercised  with  due  formalities,  II.,  112. 

may  be  resorted  to  by  corporation  at  its  election,  II.,  115. 

when  a  corporation  claims  a  forfeiture  it  must  specify  the  stock,  II.,  115. 

agreement  to  forfeit  stock  upon  non-payment  of  instalments,  is  in  the 

nature  of  a  penalty,  II.,  116. 
effect  of,  when  corporation  is  solvent,  II.,  1 16,  1 17, 
forfeiting  stock  does  not  relieve  from  payment  of  note,  II.,  117. 
corporation  by  selling  shares  not  precluded  from  maintaining  action  for 

deficiency,  II.,  117. 
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FORFEITURE  OF  ^TOQYi— continued. 

shares  which  have  been  forfeited  may  be  redeemed,  II.,  117,  118. 

collusion  in  forfeiture  of  stock,  II.,  1 18-130. 

rights  of  creditors  in  relation  to  unpaid  subscriptions,  II.,  120,  et  seq. 

FRANCHISE. 

grant  of,  is  a  charter,  no. 
when  a  by-law  involves,  276,  277. 
meaning  and  nature,  586,  587. 

not  in  general  the  subject  of  sale  and  transfer,  587-591. 
what  franchise  of  a  railroad  is  transferred  by  a  mortgage,  590-593, 
right  of  a  railroad  company  to  take  private  property  for  use  of  road  is 
not,  593,  594. 

whether  may  be  mortgaged  without  the  consent  of  the  legislature,  590, 

591,  note. 
sale  of,  is  a  surrender  of  the  old  charter,  and  the  grant  of  a  similar  one, 

594.  595- 
an  implied  power  to  mortgage  does  not  embrace,  II.,  247. 
taxation  of,  II.,  312,  et  seq. 
can  only  be  sold  on  execution,  according  to  statute,  II.,  653. 

FRAUD. 

will  vitiate  an  election,  190,  191. 

a  transfer  of  stock  made  for  a  fraudulent  purpose  will  be  enjoined,  190, 

191,  note. 
corporation  liable  for  fraud  of  its  agent  committed  in  the  course  of  his 

employment,  389-393. 
when  several  joint  agents  employed,  principal  responsible  for  conduct 

of  each  within  scope  of  his  employment,  389,  390. 
when  agent  in  committing,  acts  in  relation  to  matter  foreign  to  his 

agency,  principal  not  liable,  391,  392,  393. 
when  person  in  making  contract  acts  as  agent  of  both  parties,  contract 

voidable  in  equity,  393. 
agent  liable  for  fraud,  393-396. 

corporation  liable  for  false  representations  of  agent,  397,  398. 
corporation  responsible  to  third  person  for  misstatement  of  cashier  as 

to  depositor's  account,  398. 
responsibility  of  corporation  in  transfer  of  shares,  II.,  190,  et  seq. 
knowledge  and  fraud  of  transfer  agent,  knowledge  and  fraud  of  corpora- 
tion, II.,  193,  195. 
in  the  transfer  of  shares,  responsibility  of  corporation  for,  II.,  190,  et  seq. 
in  mortgage  executed  by  corporation,  will  defeat,  IL,  265,  266. 

FREIGHT. 

lien  of  common  carrier  on,  II.,  244,  245,  246. 

relinquishment  of  possession  by  carrier  an  abandonment  of  the  lien, 

II.,  244. 
lien  of  carrier  for  salvage  paid  by  him,  II.,  245. 
right  of  carrier  to  store,  II.,  245. 

lien  of  railroad  company  as  warehouseman,  II.,  245,  246. 
carrier  cannot  hold  goods  for  back  freight,  II.,  246. 
carrier  cannot  detain  goods  received  from  wrong-doer,  II.,  246. 
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GARNISHMENT. 

no  difference  in  being  summoned  by,  between  natural  persons  and  cor- 
porations, 11.,  662,  663. 

when  officer  of  corporation  may  be  proceeded  against  as  a  garnishee, 
II.,  663. 

property  of  a  corporation  liable  for  its  debts  wherever  found,  II.,  663. 

president  of  a  bank,  for  the  purpose  of  proceeding  by,  regarded  as  an 
individual,  II.,  663,  664. 

the  actual  control  of  the  funds  not'  in  the  possession  of  the  treasurer, 
II.,  664,  note. 

proceedings  in,  iiot  applicable  to  municipal  corporation,  II.,  664,  note. 

GENERAL  ASSIGNMENT. 

power  of  corporation  to  make,  579,  note. 
GIFT. 

of  shares  valid  by  delivery  of  certificates,  II.,  202,  203. 

GOVERNOR. 

duty  of,  59,  60. 

he  is  a  corporation  sole,  with  succession  in  office,  60,  note. 

GRANT. 

recognition  of  existence  of  corporation  by  acts  of  the  legislature,  154, 

155- 
act  amending  charter  is  legislative  recognition  of  the  validity  of  existing 

corporation,  155,  156. 
recognition  of  consolidated  corporation,  1 56. 
act  authorizing  purchase  of  property  from  a  corporation,  156. 
beneficial  to  corporation,  presumed  to  have  been  accepted,  155. 
GUARANTY. 

contract  of,  if  not  negotiable  at  law,  is  assignable  in  equity,  II.,  398. 
what  in  general  guarantor  contracts,  II.,  398. 

where  the  guarantor  is  liable  on  the  default  of  the  principal  debtor, 
without  the  use  of  the  ordinary  means  to  compel  payment  by  him, 
II-,  398.  399- 
liability  of  bank  for  fraud  in,  II„  408,  409. 

HIGHWAY. 

railroad  company  must  cross,  or  run  along,  at  its  peril,  II.,  451. 

if  corporation  alters  or  affects,  it  must  restore  it  to  its  former  condition, 

II..  451- 
town  may  prevent  railway  company  from  laying  railroad  on,  II.,  452. 
right  to  a  reasonable  use  of  street,  II.,  452,  453. 
if  injury  to  private  property  results  from  making  improvement  in  street 

corporation  is  liable,  II.,  453. 
noise,  smoke,  and  other  discomforts,  affecting  use,  of  street  by  railroad 

company,  not  actionable,  II.,  454. 
street  railroad  company  restrained  from  leaving  snow  heaped  up  along 

its  track,  XL,  455. 

trustees  of  village  agents  of  corporation,  II.,  455. 

legislature  may  authorize  the  use  of,  by  railroad  company,  677. 

where  land  used  as  a  canal,  is  transferred  by  legislature  to  a  railroad 
company,  678. 

laying  of,  across  a  railroad  track  authorized,  without  compensation,  679. 
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HOW  CONSTITUTED. 

corporation  may  be  composed  of  persons  in  their  political  capacity,  14, 

IS- 
may  be  chartered  by  different  States,  15,  16. 
a  person  may  be  a  member  of  two  corporations  at  the  same  time,  16. 

INFORMATION. 

for  quo  warranto  essential  averments  in,  II.,  754,  et  seq. 
charging  that  defendant  has  intruded  into  office,  II.,  757. 

INJUNCTION. 

extends  to  all  acts  contrary  to  law,  and  prejudicial  to  interest  of  com- 
munity for  which  there  is  no  adequate  redress  at  law,  11.,  592,  note. 
■when  stockholder  may  obtain  against  corporation,  II.,  618-624. 
INSOLVENT  CORPORATIONS. 

mode  of  closing  up  affairs  of,  at  common  law,  II.,  122-124,  note. 
when  capital  insufficient  for  the  payment  of  corporate  debts,  the  pay- 
ment of  future  dividends  will  be  enjoined,  II.,  123,  124. 

INSURANCE  BROKER. 

may  bring  action,  466. 
INTERSTATE  COMMERCE  ACT. 

to  what  it  applies,  II.,  303,  note. 

all  charges  must  be  reasonable  and  just,  II.,  3P3,  note. 

no  undue  or  unreasonable  preference  must  be  given,  II.,  303,  note. 

common  carrier  may,  in  special  cases,  be  authorized  to  charge  less  for 
longer  than  for  shorter  distances,  II.,  304,  note. 

pooling  of  freights  made  unlawful,  II.,  304,  note. 
JOINT  STOCK  COMPANIES. 

what  are,  35,  36. 

when  incorporated,  their  immediate  superintendence  is  delegated  to 
directors,  36. 

when  unincorporated,  they  are  a  species  of  partnerships,  36,  37,  and  note. 

unincorporated,  James,  L.  J.,  view  of,  37,  38. 

under  a  deed  of  settlement  in  England,  38,  39,  and  note. 

unincorporated  except  in  New  York,  39. 

transfer  of  member's  interest  does  not  work  a  dissolution  of  company,  39. 

for  trading  and  mining  in  California,  39,  40. 

when  the  general  law  of  partnership  must  prevail,  40,  41. 

need  not  be  a  written  subscription  in  New  York,  41,  note. 

in  England  a  general  officer  is  appointed  by  law  to  represent  company,  41 . 

may  be  membership  in,  without  a  certificate,  42,  note. 

statute  of  New  York  providing  for  its  contiBuance  after  death  of  mem- 
ber, 42,  note. 

the  acts  of  New  York  of  1849  ^"d  1851  remedying  inconveniences  of, 
41.  42,  43- 

in  Massachusetts  joint  stock  companies  and  corporations  are  converti- 
ble terms,  43. 

include  corporations  in  New  York,  43,  note. 

joint  stock  banks  in  England,  50,  51. 

legal  history  of  joint  stock  companies,  51,  52,  note. 
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JOINT  TENANCY. 

corporation  cannot  hold  lands  in,  639. 

JUDGMENT. 

in  quo  warranto,  II.,  765,  et  seq. 

JURISDICTION. 

contract  may  be  ultra  vires  without  being  illegal,  596,  597. 

by-laws  in  restraint  of  trade  are  outside  the  powers  of  every  corpora- 
tion, 597. 

when  a  contract  has  been  declared  void,  no  action  can  be  maintained 

upon  it,"  597,  598,  and  note. 
contracts  in  excess  of  the  powers  of  a  corporation  in  some  particulars 

may  be  valid,  600,  601. 
note  given  by  corporation  prohibited  from  giving  notes,  voidable,  602. 
when  executed  dealings  of  corporation  allowed  to  stand,  603,  et  seq. 
cardinal  principles  of  the  doctrine  of  ultra  vires,  609,  610. 
what  necessary  to  confer,  of  suits  in  United  States  courts,  II.,  600,  et  seq. 


KYD. 
LAND. 


LIBEL. 


corporation  defined  by,  3,  4. 

upon  what  the  right  of  a  foreign  corporation  to  take  title  to,  depends, 

II.,  S70. 
the  right  of  a  corporation  to  purchase  and  sell  property  in  another  State, 

is  subject  to  the  qualification  that  it  is  not  contrary  to  the  laws  of  the 

State,  II.,  570. 
when  a  corporation  is  created  with  power  to  take  land  in  another  State, 

its  capacity  to  exercise  the  right  rests  upon  the  principles  of  comity, 

11.,  571. 
contract  of  foreign  corporation  decided  by  the  law  of  its  domicile,  II.,  571. 


corporation  may  compose  and  publish,  II.,  432,  et  seq. 

previous  or  subsequent  publications  admissible,  II.,  437,  and  note. 

LICENSE. 

until  acted  upon,  may  be  withdrawn,  517.  518. 


LIEN. 


does  not  exist  at  common  law,  for  debts  in  favor  of  corporation,  254, 
255.     II.,  222. 

must  be  expressed  in  act  of  incorporation  or  in  by-laws  authorized  by 
it,  259,  et  seq.,  263.     II.,  222-224,  note. 

dividends  belonging  to  stockholder  pledged  toward  the  payment  of  his 
debts,  II.,  223,  note. 

note  given  a  corporation  for  premiums  of  insurance,  does  not  give  the 
company  a  lien  on  the  shares,  H.,  224. 

absence  of  stock  certificate  does  not  create,  II.,  225. 

may  be  created  by  special  contract,  II.,  225. 

established  by  usage  or  agreement,  264-266.     II.,  225,  226. 

by-law  asserting  lien  on  stock  for  debts  of  company,  261,  262,  note. 

meaning  of  the  word  "  indebted,"  264. 

when  it  embraces  all  debts,  II.,  226,  et  seq.  and  notes. 

interest  of  assignor  passes  to  the  assignee  subject  to  claim  of  corpora- 
tion against  assignor,  II.,  232,  et  seq. 
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L  lEN — continued. 

is  not  lost  by  assent  of  corporation  to  transfer  of  stock  to  assignee  for 

benefit  of  creditors,  II.,  237,  and  note. 
waiver  by  corporation  of  its  lien  on  stock,  II.,  238,  239,  240. 
of  bank  on  paper  transmitted  to  it,  II.,  240,  241,  242. 
of  bank  on  deposit  created  by  actual  existing  indebtedness,  II.,  242. 
a  special  deposit  cannot  be  diverted  by  bank,  II.,  243. 
of  common  carrier  on  freight,  II.,  244,  245,  246. 
no  lien  for  back  freights,  II.,  246. 

appointment  of  receiver  does  not  affect  priority  of,  II.,  267. 
mechanic's  lien  under  the  law  of  several  of  the  States,  II.,  268,  269. 
priority  of,  how  affected  by  mechanic's  lien,  II.,  269. 
on  stock,  under  national  currency  act,  267,  268. 
cashier  of  bank  has  no  lien  on  funds  of  bank  for  his  salary,  465. 
member  of  corporation  may  acquire  for  his  private  debt,  II.,  659,  660. 

LIMITATION   OF   ACTION. 

in  case  of  default  by  the  cashier  of  bank,  467. 

the  test  of  the  running  of,  467,  468. 

in  the  case  of  a  foreign  corporation  sued  in  New  York,  468. 

LIMITED   PARTNERSHIP. 

was  first  introduced  in  France,  25. 

States  in  which  permitted,  25. 

provisions  of  the  statutd  of  New  York  relative  to,  25-27,  note. 

LINDLEY. 

corporation  defined  by,  4. 

MACHINERY. 

when  it  belongs  to  freehold,  and  when  it  retains  the  character  of  per- 
sonalty, II.,  254,  255. 

MAJORITY. 

only  bind  as  to  acts  consistent  with  the  original  formation  of  the  cor- 
poration, 225,  et  seq. 

cannot  fundamentally  change  the  original  purpose  of  the  act  of  incor- 
poration, 228,  229. 

but  acts  of,  are  binding  unless  they  conflict  with  vested  rights,  230,  231. 

cannot  provide  by  by-law  for  creation  of  preferred  stock,  241. 

MALICIOUS   PROSECUTION. 

action  for,  may  be  instituted  against  corporation,  II.,  438,  et  seq. 
to  render  a  corporation  liable  for,  it  must  be  shown  that  power  was 
g^ven  to  it  to  engage  in  such  prosecutions,  II.,  438,  439,  note. 

MANDAMUS. 

not  in  general  granted  for  refusal  to  transfer  shares,  II.,  187,  188. 

MANUFACTURING  COMPANY. 

members  only  liable,  when  they  were  such  when  a  legal  demand  was 
made,  II,,  126,  note. 

MARSHALL,   C.  J. 

corporation  defined  by,  4. 
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MEETINGS. 

importance  of,  197. 

directors,  in  general,  only  agents  of  a  corporation  as  a  board,  197. 

special  directions  in  statute  as  to  calling  must  be  followed,  198,  205. 

all  of  the  members  must  be  notified,  199,  202. 

in  the  absence  of  statute  or  by-law  the  notice  must  be  reasonable,  199, 
200. 

when  a  statute  or  by-law  is  express  as  to  calling  of  meeting,  it  must  be 
followed,  200. 

trustees  of  religious  society  cannot  determine  when  meetings  shall  be 
held  unless  such  power  is  given  them,  200,  201. 

rule  as  to  different  kinds  of,  201. 

when  records  of  officers  are  not  proper  records  of  the  corporate  pro- 
ceedings, 202. 

when  stated  time  is  fixed,  it  will  be  presumed  that  every  member  has 
notice,  202,  203. 

waiver  of  notice,  203. 

when  charter  requires  special  notice  it  cannot  be  omitted,  203. 

an  adjourned  meeting  does,  not  require  notice,  204. 

notice  of,  should  in  general  be  personal,  written,  or  printed,  205. 

when  the  statute  provides  that  meetings  shall  be  convened  in  a  par- 
ticular manner,  the  mode  directed  must  be  followed,  205,  206. 

when  party  away  from  home,  notice  may  be  left  with  member  of  family, 
206. 

when  member  is  imbecile,  206. 

notice  of,  may  be  sent  by  mail,  207. 

notice  should  contain  date,  time  of  day,  place,  and  business,  207-209. 

when  notice  of,  may  be  served  on  Sunday,  208. 

when  business  to  be  transacted  is  important,  notice  should  be  specific, 
209,  210. 

corporate  acts  at  meeting  held  out  of  State  void,  210,  211. 

•when  corporation  is  created  by  the  concurrent  legislation  of  two  States, 

211  i 

by  directors,  may  be  held  out  of  State,  212. 

must  be  opened  and'  called  to  order  within  a  reasonable  time  of  that 

specified,  213,  214. 
when  summoned  for  a  special  purpose,  they  cannot  consider  any  other 

matter  without  the  consent  of  the  whole  body,  214. 
bound  by  the  will  of  the  majority,  214,  et  seq. 
rule  with  reference  to  quorum,  218,  «/  seq. 
when  all  are  required  to  be  present,  223,  224. 
separate  private-  action  of  members  insufficient,  224, 
by-law  requiring  all  meetings  to  be  notified  by  clerk,  refers  only  to 

special  meetings,  275. 

MEMBERS. 

general  rule  as  to  the  admission  of,  160. 

when  number  limited  by  charter,  vacancy  usually  filled  by  a  vote  of  cor- 
poration, 161. 
no  person  can  be  made  a  member  without  his  consent,  161. 
how  a  person  may  become  a  member  of  a  religious  society,  161,  162. 
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MEMBERS— conimued. 

withdrawal  from  religious  society,  162. 

in  the  case  of  trading  and  joint  stock  companies,  162,  163. 

when  the  contract  is  induced  by  fraud  it  will  not  be  enforced,  164. 

when  consideration  fails,  164. 

when  the  charter  authorizes  the  corporators  to  open  books  of  subscrip- 
tion, the  contract  must  be  in  writing,  164. 

what  amounts  to  a  subscription,  164,  165. 

piomise  to  subscribe  does  not  make  one  a  member,  165. 

when  articles  signed  are  incomplete,  there  must  be  further  assent.  165, 
166. 

effect  of  subscription,  166. 

where  agreement  to  take  shares  is  made  before  incorporation,  166, 167. 

party  may  be  holden  though  the  subscription  be  fraudulent,  167,  168. 

fraudulent  representations  of  agent  inducing  a  subscription  will  vitiate 
the  contract,  168. 

proof  of  membership,  168,  169. 

not  essential  that  there  be  a  certificate,  168. 

when  certificate  is  proof  of  membership,  169. 

time  and  mode  of  electing,  if  not  prescribed  in  charter,  are  regulated 
by  by-laws,  170. 

must  be  due  notice  of  election,  171. 

board  of  trustees  not  called  pursuant  to  by-laws,  no  power  to  elect  new 
members,  172. 

person  in  whose  name  stock  stands  on  the  book  entitled  to  vote,  175, 
176,  and  noie. 

when  real  owner  wishes  to  have  his  name  appear  on  the  books,  his 
remedy  is  in  equity,  176. 

when  stock  stands  on  the  books  in  the  name  of  a  trustee,  176. 

who  entitled  to  vote  upon  death  of  stockholder,  177. 

death  of  trustee  of  personal  property,  177. 

pledgor  entitled  to  vote  when  stock  remains  in  his  name  on  books,  177. 

cannot  vote  by  proxy  at  common  law,  177,  179,  180,  noU. 

may  vote  by  proxy  when  permitted  by  by-laws,  178,  180. 

oath  of  proxy  in  New  York,  181. 

irrevocable  power  of  attorney  to  vote  upon  stock,  181. 

special  qualification  of  voters,  182,  183. 

number  of  votes  allowed  each  share,  183,  184, 

what  meant  by  casting  vote,  184,  185. 

keeping  polls  open,  186. 

by  omitting  to  vote  waives  the  right,;  187-190. 

fraud  will  vitiate  an  election,  190,  191. 

an  agreement  to  combine  stock  for  the  purpose  of  terminating  mis- 
management, vahd,  191. 

jurisdiction  of  equity  to. pass  upon  validity  of  election,  192, 

in  New  York,  validity  of  election  of  directors  or  officers,  how  deter- 
mined, 192,  193, 

failure  to  hold  election,  194-196. 

power  of  corporation  to  expel,  II.,  551,  ei  seq. 
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when  a  party's  right  of  membership  is  threatened  by  an  unauthorized 

proceeding,  II.,  553,  554. 
when  power  to  remove  a  member  cannot  be  delegated  by  a  corporation 

to  the  directors,  II.,  554. 
ground  for  expulsion  of,  II.,  554,  et  seg. 
proceedings  upon  removal  of,  II.,  557,  et  seg. 
removal  of  members  of  unincorporated  societies,  II.,  561,  562. 
waiver  of  objections  to  proceedings  in  amotion    or  disfranchisement, 
II.,  563. 
MISNOMER. 

if  the  name  is  substantially  the  same  as  in  the  charter  it  will  be  suffi- 
cient, II.,  633. 
action  by  corporation  must,  in  general,  be  in  its  full  corporate  name, 

II.,  634. 
misnomer  of  a  corporation  not  a  ground  for  nonsuit,  II.,  634. 
objection  must  be  made  by  a  plea  in  abatement,  II.,  634. 
MISREPRESENTATIONS   OF    AGENT. 

corporation  responsible  for,  II.,  442,  443. 

a  defense  to  a  contract  that  it  was  obtained  by  fraud,  does  not  neces- 
sarily defeat  the  action,  II.,  443,  444. 
where  the  defense  rests  on  a  rescission  of  the  contract,  II.,  444. 

MORTGAGE. 

corporation  has  implied  power  to  give,  II.,  246. 

of  corporate  property,  construction  and  effect  of,  II.,  248,  et  seq. 

character  of  rolling  stock,  11.,  251,  et  seq.  and  note. 

when  machinery  belongs  to  freehold,  II.,  254,  255. 

of  after-acquired  property,  II.,  255,  et  seq.  and  notes. 

executed  out  of  the  State  valid,  II.,  262,  263,  note. 
X       fraud  in  by  corporation  will  defeat,  II.,  265,  266. 

corporation  may  take  to  secure  debts,  657,  658. 

power  to  sell  includes  power  to  mortgage,  658. 

security  by  a  pledge  may  be  given,  notwithstanding  express  authority 
to  mortgage,  658. 

power  to  mortgage  for  a  special  purpose,  will  not  take  away  the  right 
to  mortgage  for  other  purposes,  658. 

authority  to  mortgage  which  is  lacking,  may  be  given  after  the  mort- 
gage has  been  executed,  658. 
■  the  right  to  buy  or  sell  real  estate  or  to  borrow  money,  implies  the 
power  to  mortgage,  658,  659. 

mortgage  of  special  powers  and  franchises,  659,  note. 

mortgage  of  subsequently  acquired  property,  659,  661. 

of  land  in  another  State,  661. 

when  things  not  specified  in,  are  included,  661. 

when   executed   by  president  individually,   binding  on   corporations, 
661,  662. 

after-acquired  property  subject  to  lien  existing  on  it,  662. 

property  mortgaged  by  corporation  belongs  to  corporation  subject  to 
mortgage  lien,  662,  663. 

lease  of  property  mortgaged,  to  pay  amount  due,  663,  664. 
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MORTMAIN. 

definition  of  the  statutes  of,  633. 

object  of  introduction  of  statutes  of,  633,  634. 

statutes  of,  were  originally  only  directed  against  ecclesiastical  corpora- 
tions, 634. 

statutes  of,  make  no  mention  of  personal  property,  635. 
under  the  civil  law,  635. 

in  this  country,  restricted  to  Pennsylvania,  635. 

a  corporation  for  religious  or  charitable  purposes  restricted  from  acquir- 
ing land  in  territories,  635,  note. 
how  corporations  are  generally  restricted  in  this  countrj',  635. 

MUNICIPAL   CORPORATION. 

duty  to  keep  its  streets,  highways,  and  bridges  in  repair,  II.,  491,  492. 
right  of  action,  upon  what  based,  II.,  492. 

NAME. 

every  corporation  must  have,  114. 

variation  in,  may  be  explained  by  parol,  114,  115,  et  seg. 

less  strictness  is  required  in  contracts,  or  in  a  devise  or  bequest,  than 

in  actions,  1 1  J. 
a  variation  from  the  precise  name  of  a  corporation  may  be  shown  from 

the  instrument,  or  by  proper  averments,  115,  116. 
may  be  shown  by  what  name  the  corporation  is  generally  known  and 

called  by  the  parties,  118. 

where  a  corporation  is  sued  by  the  true  name,  but  the  execution  is 

issued  in  a  different  name,  the  variance  is  material,  118. 
where,   in   indictment  for  arson,  the  property  is  described  as  "The 

Phoenix  Mills  Co.,"  proof  that  it  is  "  The  Phoenix  Mills  of  Seneca 

Falls,"  is  fatal,  118. 
may  be  acquired  by  usage,  118. 
may  have  more  than  one,  118,  119. 
a  corporation  cannot  take  a  new  name,  119. 
may  be  changed  by  the  legislature,  119,  120. 
in  Maine  may  be  changed  by  vote  of  stockholders,  120. 
will  be  protected  the  same  as  a  trade-mark,  120. 
where  two  corporations  have  the  same,  122,  123. 
bill  in  equity  to  enjoin  wrongful  appropriation  of,  II.,  576,  577. 
when  persons  allow  their  pames  to  be  embodied  in  the  corporate  name 

the  law  will  imply  an  agreement  that  their  names  may  continue  to  be 

used,  IT.,  577. 

NATIONAL  BANKS. 

the  States  cannot  exercise  control  over  them,  548. 

NATURE  OF  CORPORATIONS. 

precise,  abstractly  considered  not  important,  i. 

collection  of  many  individuals  united  in  one  body  under  one  denomi- 
nation, I. 

a  political  person  capable,  like  a  natural  person,  of  enjoying  a  variety  of 
franchises,  I. 

a  franchise  possessed  by  one  or  more  individuals,  2. 

an  artificial  being  existing  only  in  contemplation  of  law,  2. 
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NATURE  OF  CORPORATIONS— c(7«/z««^^. 

an  artificial  being  composed  of  divers  constituent  members,  2. 

a  body  politic  formed  to  act  as  a  single  person,  2. 

a  society  created  by  the  sovereign  power,  2. 

a  legal  institution,  2. 

a  person  existing  only  in  contemplation  of  law,  2. 

may  be  a  corporation  here,  although  not  in  England,  5. 

NEGLIGENCE. 

corporation  liable  for,  404,  413. 

reasonable  care  and  diligence  defined,  411. 

causes  of  delay  which  will  excuse  a  carrier,  411,  412. 

where  injury  is  caused  by  co-employe,  412,  4I3. 

liability  of  agent  fornegligence,  414,  415. 

agent  not  in  general  liable  for  negligence  of  sub-agent,  415,  416. 

railroad  company  must  cross,  intersect,  or  run  across  streams  or  high- 
ways at  its  peril,  II.,  451. 

a  town  in  its  corporate  capacity  may  apply  to  a  court  of  equity  to  re- 
strain a  railroad  company  from  laying  a  railroad  on  a  highway,  II.,  452. 

street  railway  company  will  be  restrained  by  injunction  from  leaving 
snow  removed  from  its  track  heaped  up  between  the  track  and 
premises,  II.,  455. 

where  trustees  of  a  village  are  commissioners  of  highways,  they  are 
agents  of  the  corporation,  which  is  responsible  for  their  acts  or 
omissions,  II.,  455. 

duty  of  railroad  company  to  keep  its  line  across  a  highway  in  proper 
condition,  II.,  455,  456. 

duty  of  railway  company  in  constructing  and  maintaining  its  track,  to 
exercise  reasonable  care  and  skill,  II.,  456. 

an  obligation  devolves  upon  railroad  companies  to  warn  persons  of  the 
approach  of  trains,  II.,  457. 

negligence  of  flagman  to  give  warning,  II.,  457,  458. 

railroad  company  liable  for  the  negligent  construction  of  aculvert,  II.,  459. 

obstructing  the  natural  flow  of  surface  water,  II.,  461. 

negligent  construction  of  bridge  by  railroad  company,  11.,  463,  464. 

no  action  at  common  law  for  act  causing  death  of  person,  II.,  464. 

Lord  Campbell's  act  giving  a  right  of  action  to  the  personal  representa- 
tives of  a  party  killed,  II.,  465. 

proceedings  in  the  several  States  where  injury  results  in  death,  II., 
465-467. 

forcible  removal  of  passenger  from  public  conveyance,  II.,  467,  et  seq. 

liability  from  loss  of  freight  from,  II.,  475,  et  seq. 

injury  of  passenger  by  railroad  accident  from,  II.,  484,  et  seq. 

negligence  presumed  from  habits  of  intoxication  in  conductor,  II., 
484.  485- 

inability  of  bridge-keeper  to  read  and  write  does  not  imply  negligence 
in  the  discharge  of  his  duties,  II.,  485. 

injury  from,  of  drover  in  charge  of  stock,  who  pays  no  separate  fare, 
II.,  486,  487. 

death  of  mail  agent  by,  who  accepts  a  free,  pass,  II.,  487,  488. 

when  a  railroad  company  undertakes  to  carry  passengers  beyond  its 
chartered  line,  II.,  488,  et  seq. 
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duty  of  corporation  to  keep  its  works  in  a  safe  condition,  II.,  491, 
et  seq. 

railroad  company  not  liable  for  injury  caused  by  negligence  of  co- 
employe,  II.,  498. 

liability  of  company  for  injury  of  servant  not  employed  by  company  at 
the  time  of  injury,  II.,  500. 

contributor)'  negligence  exempts  company  from  liability,  II.,  500,  et  seq. 

employer  not  in  general  liable  for  negligence  of  contractor,  II.,  504-506. 

by  receiver  in  the  exercise  of  his  official  duties,  II.,  506-508. 

liability  o{  quasi  corporations  for  neglect  of  duty,  II.,  508,  et  seq. 

gross  carelessness  of  gratuitous  bailee,  II.,  513,  514. 

damages  for  injury  to  property,  II.,  522,  524. 

measure  of  damages  for  personal  injury,  II.,  524-527. 

mental  suffering  as  an  element  of  damages,  II.,  527,  et  seq. 

damages  where  injuries  cause  death,  II.,  532-536. 

exemplary  damages,  II.,  536,  et  seq. 

NET  EARNINGS. 

what  meant  as,  11. ,  144. 

NOTICE. 

to  call  meeting,  must  follow  statute,  198,  205. 

in  the  absence  of  statute  or  by-law,  it  must  be  reasonable,  199,  200. 

when  it  may  be  given  by  general  agent  of  corporation,  200. 

power  may  be  given  to  the  trustees  of  a  religious  society  to  give, 

200,  201. 

if  the  meeting  is  special,  each  member  must  be  personally  notified,  202. 

if  a  regular  stated  time  is  fixed,  it  will  be  presumed  that  every  member 
had,  202. 

waiver  of  notice  of  meeting,  203. 

when  it  does  not  appear  to  the  contrary,  it  will  be  presumed  that  notice 
of  meeting  was  given  to  all  of  the  members,  203. 

not  required  when  meeting  is  adjourned,  204. 

should  in  general  be  personal,  written,  or  printed,  205. 

when  the  act  directs  the  manner  of  calling  the  first  meeting,  the  corpo- 
ration has  an  implied  right  to  provide  for  the  calling  of  subsequent 
meetings,  205. 

the  medium  of  publication  may  be  material,  206. 

notice  when  party  is  away  from  home,  206. 

when  party  is  imbecile,  and  incapable  of  receiving  notice  in  fact,  206. 

pledgee  of  stock  not  to  be  regarded  for  the  purpose  of  notice,  as  the 
owner  of  it,  206. 

should  contain  date,  time  of  day,  pjace,  and  business  proposed  to  be 
transacted,  207-209. 

when  business  to  be  transacted  is  important,  the  notice  should  be  spe- 
cific, 209,  210. 

notice  to  individual  corporator  not  notice  to  corporation,  468-471. 

officers  may  bind  corporation  by  reception  of,  469,  470. 

notice  not  derived  officially  in  business  of  corporation,  not  available 
against  corporation,  470. 
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NOTICE — cpntinued. 

to  cashier  to  sue  maker  of  note,  is  notice  to  bank,  470, 471. 
to  agent  of  insurance  company  is  notice  to  the  company,  472. 
not  connected  with  duties  of  agent  ineffectual,  472,  473. 
knowledge  previous  to  agency,  473. 

NUISANCE. 

an  action  may  be  maintained  against  corporation,  notwithstanding  the 
works  are  lawful  and  useful,  II.,  444. 

by  a  railroad  company  which  permits  a  horse  killed  to  remain  on  the 

track,  1 1.,  444. 
action  may  be  maintained  against  railroad  company  for  noxious  and 

poisonous  smells  near  plaintiff's  premises,  II.,  445. 
if  damages  recovered  are  for  deterioration  of  plaintiff's  property,  such 

recovery  will  be  a  bar  to  further  prosecution  for  the  same  cause, 

n.,445. 
if  the  damages  are  for  annoyance,  merely,  a  similar  recovery  may  be 

had  at  every  term  of  court  during  the  continuance  of  the  nuisance, 

II.,  445. 

corporation  may  be  indicted  for,  II.,  445-447,  and  note,  448,  et  seq. 
action  against  railroad  company  for  peril  and  inconvenience  in  fright- 
ening teams,  II.,  451,  452. 

OFFICE. 

nature  and  power  of  amotion,  II.,  544,  545- 

power  of  removal  from,  conferred  upon  trustees,  II.,  545. 

causes  of  removal  of  corporator  from,  II.,  545,  546. 

when  a  corporator  may  be  removed  from  at  pleasure  without  notice,  II., 

546. 
procJeedings  in  removal  from,  II.,  546. 

if  there  be  a  resignation  there  must  be  an  acceptance,  II.,  546. 
as  a  rule,  an  officer  has  a  right  to  be  summoned,  II.,  547. 
there  need  not  be  a  summons  when  the  officer  has  left  the  corporate 

jurisdiction,  II.,  547. 
officer  to  be  removed  need  not  be  summoned  if  present  at  meeting  and 

heard  in  his  defense,  II.,  547,  548. 
members  must  be  summoned  to  the  meeting,  and  had  notice  of  the 

business,  II.,  548. 
when  conviction  must  precede  removal  from,  II.,  549. 
return  to  order  to  show  cause,  II.,  549. 
when  a  creditor  may  maintain  an  action  for  the  removal  of  directors, 

II.,  549,  550. 

OFFICERS. 

presumption  when  they  openly  exercise  a  power,  331-336. 

stockholder  cannot  maintain  action  against,  466. 

the  corporation  may  call  its  officers  to  account,  or  if  it  refuses  to  sue, 
the  stockholders  may  file  a  bill  making  the  corporation  a  party  de- 
fendant, 467. 

acts  and  declarations  of,  admissible  against  principal,  473,  474. 

corporation  not  bound  by  reports  of,  to  stockholders,  474,  475. 

acts  of  officers  de  facto  binding  on  corporation,  345-347. 
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OMNIBUS. 

liability  of  corporation  for  forcible  removal  from,  II.,  471,  472. 

PARTIES. 

when  the  corporation  should  bring  an  action,  II.,  616-618. 

when  suit  may  be  brought  by  stockholders,  II.,  617-620. 

what  should  appear  in  petition  filed  by  a  stockholder,  II.,  618,  619. 

a  single  stockholder  may  institute  legal  proceedings  against  the  corpo- 
ration, II.,  6ig,  620. 

when  corporation  is  a  necessary  party,  II.,  621,  623,  624. 

when  equity  will  grant  an  injunction  against  a  corporation  in  behalf  of 
stockholders,  II.,  619,  621. 

suit  of  assignee  in  bankruptcy  of  corporation,  11.,  624. 

contractor,  though  a  stockholder,  may  maintain  an  action  against  the 
corporation,  II.,  624. 

when  individuals  voluntarily  associate,  II.,  624,  625. 

all  persons  whose  rights  may  be  affected  by  the  litigation  should  be 
joined,  II.,  625. 

when  a  suit  is  brought  for  the  infringement  of  a  patent,  II.,  626. 

officers  and  servants  of  corporation  may  be  parties  to  suit  for  the  pur- 
pose of  discovery,  II.,  626. 

individual  members  of  corporation  maybe  called  to  answer  under  oath, 
11.,  626. 

PARTNERSHIP. 

differ  from  corporation  in  the  number,  17. 

in  partnership  the  contract  may  be  implied,  17. 

partnership  is  an  association  in  which  the  members  have  individual 

rights  and  duties.     But  a  corporation  has  duties  which  are  collective, 

18. 
corporation  only  known  by  its  name  ;  in  partnership  all  of  the  names 

must  be  used,  18. 
each  ijiember  of  partnership  liable  to  be  sued,  19. 
each  partner  is  the  general  agent  of  the  firm,  21,  22. 
power  of  majority  over  partnership,  21,  22,  23,  note. 
execution  may  be  levied  against  one  partner,  23,  note. 
every  member  is  liable  for  all  debts  of  firm,  23. 
partnership  is  dissoluble  by  death,  insanity,  or  bankruptcy  of  owner ; 

the  sale  by  him  of  his  interest ;  by  his  conviction  ;  and  by  the  mar- 
riage of  a  partner,  23. 
may  be  dissolved  at  any  time,  24,  note. 
corporation  is  superior  in  its  ability  to  do  all  acts  without  specifying 

members,  24. 
right  to  transfer  shares  may  belong  to  partnership,  25. 
non-dissolubility  by  death  may  be  adopted  by  partnership,  25,  and  note. 
limited  partnerships  permitted  in  several  of  the  States,  25. 
statute  of  New  York  relative  to  limited  partnership,  25-27,  note. 
companies  not  sanctioned  by  legislature,  usually  are  partnerships,  26-29. 
when  not  formed  for  pecuniary  advantage  they  constitute  agencies,  27. 
private  associations  for  private  emolument  confined  exclusively  to' the 

associates'  are  partnerships,  28. 
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unincorporated  associations  to  retail  liquor  among  the  members,  are 
partnerships,  28. 

the  Board  of  Health  of  the  city  of  New  York,  and  the  Water  Commis- 
sioners of  that  city,  are  not  corporations,  28. 

the  board  of  supervisors  of  a  county  is  not  a  corporation,  28. 

a  church  primarily  is  nothing  but  a  voluntary  association,  28,  29. 

persons  united  in  articles  to  carry  on  manufacturing  business  are 
partners,  29. 

in  private  associations,  the  majority  cannot  bind  the  minority,  30. 

in  matters  of  public  concern,  the  voice  of  the  majority  should  govern, 

3°- 

a  voluntary  association  cannot,  as  such,  hold  real  estate,  31. 

PAYMENT. 

subscription  may  be  paid  in  labor  or  property,  H.,  41-44. 
a  thing  paid  for  stock  must  have  an  actual  value,  II.,  45. 
in  stock  or  bonds,  II.,  47,  48. 

contemporaneous  payment  in  cash  at  the  time  of  subscribing,  not  in 
general  essential,  II.,  46-49. 

PENALTY. 

by-law  inflicting,  may  exercise  a  reasonable  discretion,  277. 

in  terms  of  subscription  may  be  waived  by  corporation,  II.,  26. 
PLEDGE. 

as  against  creditors  delivery  essential,  II.,  141. 

until  transfer  recorded  will  not  prevail  against  attaching  creditor,  II., 
141. 

hypothecation  of  stock  is,  and  not  a  mortgage,  II.,  190. 

coupon  bonds  deposited  as,  II.,  399. 

POLICE  REGULATIONS. 

exercise  of,  not  a  regrulation  of  commerce,  II.,  311,  312. 

from  what  derived,  518,  519.  t 

prescribe  manner  of  using  one's  property  and  pursuing  one's  occupa- 
tion, 519,  520. 

may  control  use  of  property  of  corporations,  520,  521. 

with  respect  to  municipal  corporations  is  absolute,  521,  523. ' 

may  regulate  conduct  of  chemical  works,  523. 

may  regulate  sale  of  milk,  or  intoxicating  liquors,  523,  524. 

may  prescribe  hours  of  labor  in  a  factory,  524,  525. 

may  impose  conditions  on  which  the  property  of  an  inventor  shall  be 
used,  525. 

regulating  mode  in  which  railroad  corporations  shall  transact  their 
business,  525,  526. 

how  far  rates  of  fare  and  freight  may  be  controlled,  526-528. 

when  railroad  company  is  incorporated  in  several  States,  each  State 
may  adopt  special  regulations,  528,  529. 

cannot  deprive  corporation  of  its  essential  rights  and  privileges,  529. 

POLLS. 

how  long  should  be  kept  open,  186. 
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PREFERRED  SHAREHOLDERS. 

rights  of,  11.,  156-158,  and  note,  159,  160. 

no  power  in  a  majority  in  a  corporation,  to  create,  by  a  by-law,  so  as  to 
bind  a  minority,  245. 

PRESCRIPTION. 

corporation  by,  145-148. 

PRESIDENT. 

admission  of  indebtedness  of  corporation   beyond   the   scope   of  his 

authority,  475. 
fraudulent,   chargeable   with   constructive  notice   of  management   of 

afiairs  of  bank,  476. 
is  agent  of  the  corporation  for  the  ordinary  duties  of  his  office,  443. 
will  be  presumed  that  he  is  acting  in  the  discharge  of  his  duties,  444, 

445- 
his  authority  to  make  or  indorse  a  note  must  in  general  be  proved,  445. 
when  general  manager  of  corporate  concerns,  he  may  give  or  indorse 

notes  for  its  indebtedness,  446. 
cannot  agree  with  indorser  that  he  shall  not  be  liable,  446,  447,  476. 
has  no  right  in  general  to  draw  checks  for  money  deposited  in  bank, 

447- 
when  affairs  of  a  corporation  are  managed  by  a  board  of  directors,  can- 
not mortgage  the  corporate  property,  448. 
in  the  absence  of  a  statute  he  is  the  proper  person  on  whom  process  is 

to  be  served,  465. 
acknowledgment  of  service  of  a  bill  in  equity  upon  a  corporation  by  a. 

person  acting  as  attorney  for  the  corporation  by  request  of  the 

president,  is  not  good,  465, 466. 
cannot  bring  action,  without  proof  of  authority,  466. 

PRIVATE  ASSOCIATIONS. 

are  tenants  in  common,  with  no  right  without  special  agreement  to 
bind  the  interest  of  other  members,  30. 

in  public  associations  voice  of  majority  will  govern,  30. 

at  common  law  an  action  against  members  of  private  association  must 
be  as  individuals,  31. 

cannot,  as  such,  hold  real  estate,  31. 

may  be  clothed  with  corporate  power  so  far  as  to  be  subject  to  tax- 
ation, 31. 

members  of  a  telegraph  company  are  tenants  in  common  of  the  prop- 
erty, 30,  note. 

PROCESS. 

president  or  head  officer  person  on  whom  service  should  be  made,  465. 
service  of,  on  corporations  in  general,  II.,  605,  606. 
service  of,  on  foreign  corporations,  II.,  607,  et  seq. 

under  the  New  York  Code,  II.,  611, 

612. 
in  Massachusetts,  II.,  612. 
under  the  act  of  Congress  in  relation 
to  the  Dist.  of  Columbia,  II.,  6i2. 
by  the  statute  of  Penna,,  II.,  613. 
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service  of,  on  foreign  corporations  by  the  constitution  of  Alabama,  II., 

613,  note. 
i„  ,,  by  the  constitution  of  Colorado,  II., 

I  614. 

r  * .'  in  proceedings  in  courts  of  Admi- 

ralty, II.,  615. 
PROFITS. 

a  corporation  may  treat  money  earned  as  capital,  or  as,  II.,  169,  170. 
notwithstanding  the  profits  have  been  accumulating  for  many  years, 

they  form  a  part  of  the  capita),  II.,  170. 
when  shares  in  a  bank  are  conveyed  in  trust  to  pay  the  dividends  there- 
on, the  net  earnings  remain  the  property  of  the  bank  until  a  dividend 
is  declared,  II.,  170. 
when  the  reserve  fund  is  divided  among  the  shareholders,  the  question 
whether  it  is  income  or  capital  depends  upon  the  origin  and  charac- 
ter of  the  transaction,  II.,  171. 
proceeds  of  real  estate,  taken  by  right  of  eminent  domain,  belong  to 

the  capital,  II.,  171,  172.  • 
money  derived  from   a  sale  of  the  rights,  franchises,  and  permanent 

property  of  a  corporation,  is  capital,  II.,  172. 
a  legacy  may  be  given  of  the  income  upon  stock  in  a  land  company,  II., 

172. 
stock  dividends,  even  when  they  represent  net  earnings,  become  a  part 
of  the  capital,  II.,  172,  173,  174. 

PROPERTY. 

power  at  common  law  to  take  and  convey,  627,  628. 

objections  to  permitting  corporations  to  take,  628,  629. 

must  be  reasonably  called  for  to  subserve  purposes  of  corporation,  629. 

corporation  cannot  hold  lands  in  joint  tenancy,  629. 

may  hold  land  in  common  with  natural  persons,  629. 

corporation  may  take,  although  not  fully  organized,  629,  630. 

railroad  company  has  implied  power  to  sell  and  convey,  630. 

disability  to  hold  implies  disability  to  become  grantee  and  vendor,63o,63i . 

purchase  and  conveyance  of,  is  matter  between  government  and  cor- 
poration, 631,  632. 

may  take  and  hold  beyond  amount  of  capital,  632. 

rise  in  value  subsequent  to  purchase  will  not  affect  restriction  to  a  cer- 
tain amount,  632. 

purchase  of,  does  not  cease  to  be  legal  because  object  accomplished, 
632,  633. 

corporation  may  purchase  and  hold  in  fee,  though  limited  in  duration, 
633- 

power  to  hold  and  convey  does  not  include  power  to  take  by  devise,  638. 

PROXY. 

voting  by,  not  permitted  at  common  law,  177 

the  party  who  claims  the  right  to  vote  by,  must  show  a  special  author- 
ity, 180. 
oath  required  in  New  York  to  vote  upon,  181. 

PUBLIC   CONVEYANCE. 

damages  for  the  forcible  removal  of  passenger  from,  II.,  467,  et  seq. 
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QUASI   CORPORATIONS, 
what  deemed,  90. 
counties,  90. 

in  Pennsylvania  and  Ohio,  91. 
in  New  York  and  Illinois  supervisor  of  town,  97. 
in  South  Carolina  board  of  commissioners  of  roads,  91. 
in  New  York,  county  superintendents  of  the  poor,  92. 
in  New  York  and  Mississippi,  overseers  of  the  poor  of  a  town,  92. 
school  districts  are,  92,  93. 
board  of  education  of  the  city  of  Rochester,  93. 
in  Alabama  school  commissioners  and  trustees  of  school  districts,  93. 
individuals  and  their  successors  to  disburse  the  school  fund  are,  93. 
might  change  their  names  and  alter  their  boundaries  at  common  law, 

93.  94- 
levee  district  is  a  corporation,  94. 
Metropolitan  Fire  Department]  of  New  York  and  Brooklyn  is  a  quasi 

corporation,  94. 
levy  court  of  Washington  County  in  District  of  Columbia  is,  94. 
quasi  municipal  bodies  in  England,  94,  95,  note. 
General  Assembly  of  Presbyterian  Church  is  not;  94. 
existence  of,  may  be  proved  by  prescription,  146,  147. 
liable  for  neglect  of  duty,  II.,  508. 

QUORUM. 

rule  with  reference  to,  21^,  ei  seq. 

QUO  WARRANTO. 

definition  and  object  of,  II.,  719,  et  seq. 

in  Wisconsin  and  Florida,  II.,  723,  724. 

statute  of  9  Anne,  chap.  20,  II.,  723,  724,  note. 

in  Arkansas  and  Missouri,  II.,  724. 

although  regarded  as  a  criminal  prosecution,  is  applied  for  the  purpose 

of  trying  civil  right,  11,724,  725. 
in  New  York  and  Tennessee  remedy  is  by  action,  II.,  725,  726. 
when  the  proceeding  may  be  maintained,  II.,  726,  ei  seq. 
must  be  by  a  direct  proceeding  against  the  corporation,  II.,  729,  730. 
corporation  may  be  dissolved  by,  although  its  debts  are  not  paid,  II., 

730- 
is  the  proper  remedy  to  bring  up  right  of  defendant  to  discharge  duties 

of  supervisor,  II.,  733,  734. 
right  to  military  office  may  be  tried  by,  XL,  734,  735. 
application  not  denied  because  office  annual,  II.,  735. 
may  be  granted  although  the  term  of  office  has  expired,  II.,  735. 
the  granting  is  in  discretion  of  court,  11.,  735,  et  seq. 
the  wrong  must  appear  to  have  been  done  to  the  people,  II.,  739, 

et  seq. 
apprehension  of  future  mischief  not  cause  for,  II.,  741,  742. 
forfeiture  may  be  remitted,  II.,  742,  note. 
not  a  proper  remedy  for  breach  of  trust,  II.,  743. 
is  confined  to  corporate  offices,  II.,  744,  745. 
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at  common  law  can  only  be  sued  out  by  the  law  officers  of  the  crown, 

II.,  746. 
in  England,  at  the  suit  of  the  court  of  King's  Bench,  II.,  746,  note. 
can  only  be  granted  by  the  State  granting  the  charter,  II.,  747,  et  seq.  \ 
who  to  be  made  parties  defendants,  II.,  752. 
essential  averments  in  information,  II.,  744,  et  seq. 
appearance  of  defendant,  II.,  758,  759. 
defendant  must  either  justify  or  disclaim,  II.,  759,  760. 
setting  up  right  to  hold  after  expiration  of  official  term,  II.,  760,  761. 
judgment,  II.,  765,  et  seq. 
costs,  II.,  767. 
appeal  may  be  dismissed  against  relator's  objection,  XL,  767. 

RAILROAD  COMPANY. 

terms  prescribed  on  which  it  shall  issue  bonds  must  be  strictly  com- 
plied with,  625. 

has  implied  power  to  sell  and  convey  property,  630. 

liable  for  injury  inflicted  at  its  crossing,  II.,  455. 

liable  to  damages  sustained  by  coming  in  contact  with  spike  protruding 

from  railroad,  II.,  455,  456. 
travellers  on  highway  injured  through  the  neglect  of,  entitled  to  recover, 

II.,  456. 
duty  of  traveller  in  crossing  railroad  to  look  and  listen  for  approaching 

train,  II.  456,  457. 
negligence  not  predicated  of  omission  to  keep  flagman,  II.,  457. 
damages  for  interference  with  natural  flow  of  water,  II.,  458-460. 
injury  by  railroad  company  in  occupying  bed  of  navigable  lake,  II.,  460, 

461. 
damages  from  obstructing  natural  flow  of  surface  water,  II.,  461. 
damages  against,  caused  by  the  negligent  construction  of  bridge,  II., 

462,  463. 
liability  for  discharging  water  upon  plaintiff's  land,  II.,  463,  464. 
negligently  causing  death  of  person,  II.,  465-467. 
damages  for  forcible  removal  of  passenger  from  car,  II.,  467,  tt  seq. 
duty  of,  to  eject  from  the  trains  turbuleilt  and  disorderly  persons,  II., 

475. 
may  contract  to  carry  beyond  the  limits  of  their  own  road,  II.,  475- 

488,  et  seq. 
injury  of  passenger  by  accident  from  negligence  of,  II.,  484,  et  seq. 
duty  of,  to  keep  its  works  in  a  safe  condition,  II.,  49I,  et  seq. 
railroad  company  not  liable  for  injury  caused  by  negligence  of  co-em- 

ploy6,  11.,  498,  499. 
when  servant  not  employed  at  time  of  injury  in  business  of  company, 

the  company  liable,  II.,  500. 
not  bound  to  exercise  ordinary  care  in  erection  of  works,  as  to  those 

who  have  no  business  there,  II.,  501. 

REAL  ESTATE. 

title  to,  does  not  vest  without  a  conveyance,  653. 

grant  to,  carries  a  fee,  without  naming  successors,  G53,  654. 
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corporation  may  purchase  and  convey  in  fee,  although  limited  in  dura- 
tion, 654. 

personal  property,  how  treated  when  act  provides  that  corporate  prop- 
erty shall  be  treated  as  real  estate,  654,  655. 
standing  timber  treated  as,  655. 

grants  beneficial  to  corporation,  are  presumed  to  have  been  accepted, 
655. 

cannot  be  conveyed  by  the  stockholders,  655. 

the  State  to  determine  whether  a  foreig^n  corporation  has  a  right  to 
take,  656. 

religious  corporation  cannot  sell  land  without  consent  of  comt,  656. 
vesting  portion  in  part  of  congregation,  656,  657. 

upon  what  right  of  foreign  corporation  to  take  title  to,  depends,  II., 
S70,  571- 

RECEIVER. 

appointed  for  the  benefit  of  all  of  the  parties  in  interest,  II.,  267. 
appointment  of,  does  not  affect  priority  of  liens,  II.,  267. 
liable  for  injury  sustained  by  reason  of  his  negligence,  II.,  506,  508. 
when  railroads  are  consolidated  the  court  may  appoint  a  receiver  for 

the  whole  line,  577. 
may  be  appointed  to  prevent  misapplication  of  trust  funds,  II.,  676,  677. 
illusory  suit  not  permitted,  II.,  677. 
not  appointed  by  the  holder  of  a  small  amount  of  stock  until  he  has 

executed  a  bond  of  indemnity,  II.,  677. 
corporation  cannot  apply  for,  in  its  corporate  capacity  and  name,  II., 

678. 
is  inherent  in  court  of  equitable  jurisdiction,  II.,  678,  679,  680. 
power  when  usually  called  into  exercise,  II.,  679. 
must  be  an  indifferent  person  between  the  parties,  II.,  679,  686-688. 
notice  to  defendant,  II.,  680,  681. 
power  of  court  exercised  with  caution,  II.,  681,  et  seq. 
grounds  for  appointment  of,  II.,  684,  685,  686. 
receiver  cannot  appoint  deputies  to  be  paid  out  of  funds,  II.,  688. 
revocation  of  appointment,  II.,  688,  689,  690. 

power  of  removal  not  incident  to  power  of  appointment,  II.,  689,  690. 
receiver  must  act  with  a  view  to  the  equitable  rights  of  all  the  parties, 

II.,  690,  691. 
bond  of,  II.,  692. 

title  to  property  held  by,  II.,  692,  et  seq. 
possession  of,  protected  by  court,  II.,  696,  697,  698. 
duty  of  receiver  in  relation  to  debts,  II.,  698,  et  seq. 
certificate  of  indebtedness  of  receiver,  II.,  703. 
sale  of  corporate  property  by  receiver,  II.,  703,  704. 

receiver  may  sue  for  property  which  debtor  has  in  his  possession  and 
control,  II.,  704,  705,  706. 

suits  by  receivers  of  foreign  corporations,  II.,  706,  707. 
receiver  must  show  legal  right  to  institute  and  carry  on  suit,  II.,  707, 
708. 
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set-off  against  receiver,  II.j  708,  709. 
liability  of  receiver  for  contempt,  II.,  702. 
suits  against  receiver,  II.,  709,  710,  711. 
counsel  fees  in  suits  by  receiver,  II.,  711,  712. 
care  of  funds  by,  II.,  712,  713. 
disbursements  by  receiver,  II.,  713,  et  seq. 
investigation  of  receiver's  accounts,  II.,  717. 
compensation  of  receiver,  II.,  717,  718. 

RECORDS. 

proof  of  agency  from,  324,  325. 

REGULATIONS. 

to  secure  just  rights  oi  railroad  company  are  lawful,  245. 
it  is  proper  to  set  apart  a  particular  car  for  ladies,  and  gentlemen  with 
ladies,  245. 

discrimination  in  favor  of  one  who  buys  his  ticket  before  entering  car 
proper,  245,  246. 

a  regulation  requiring  passengers  continually  to  produce  their  tickets  is 
unreasonable,  245,  246. 

may  discriminate  in  charges  in  favor  of  those  who  buy  their  tickets  be- 
fore entering  the  cars,  246. 

a  boat  not  allowed  to  pass  a  lock  on  Sunday  without  a  written  permit 
from  superintendent  or  his  assistant,  unreasonable,  246,  247. 

may  limit  liability  of  telegraph  company  by  reasonable  stipulations,  247. 

RELIGIOUS  CORPORATIONS. 

in  this  country,  are  ordinary  corporations,  74. 

primarily  it  is  nothing  but  a  voluntary  association  for  religious  worship,  76. 

meaning  of  the  word  church,  76,  note. 

in  Massachusetts,  Tj. 

changes  in  doctrine  and  modes  of  worship,  78,  79,  note. 

how  constituted  in  New  York,  77,  78,  79. 

title  to  property  in  shareholders  vested  in  trustees,  80,  81. 

in  New  Jersey  the  office  of  trustee  created  by  office  of  minister,  elder, 
or  deacon,  81. 

in  Presbyterian  societies  the  congregation  directs  the  trustees,  81. 

in  Illinois  the  trustees  are  the  corporate  body,  81. 

to  give  the  body  legal  rights  there  must  be  a  special  incorporation,  81. 

to  prove  the  incorporation  a  special  certificate  must,  in  general,  be  pro- 
duced, 82. 

in  Michigan  a  continuation  for  ten  years  will  be  proof  of  legal  organiza- 
tion, 82. 

disability  of  excommunicated  person  by  English  common  law,  83,  note. 

civil  court  may  inquire  whether  expulsion  was  act  of  church,  83,  note. 

sexton  cannot  be  discharged  without  good  cause,  84,  note. 

civil  court  cannot  review  decision  of  church  tribunal,  83. 

when  rights  of  property  are  involved  the  parties  aggrieved  entitled  to 
relief,  80,  85. 

object  of,  in  Massachusetts,  650. 
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may  take  property  held  in  trust  when  legally  competent,  650,  651., 
land  granted  to  a  parish  for,  which  is  afterward  incorporated  into  town, 

651,  652. 
grant  to  trustees  for  use  and  benefit  of  church  to  be  afterward  organ- 
ized, 652. 

deed  of  land  to  unincorporated  religious  society,  conveys  no  title,  652, 
653- 

property  may  be  conveyed  in  trust  for  the  use  of,  653. 

in  Massachusetts  unincorporated  religious  society  acting  in  a  parochial 
capacity  may  receive  a  grant,  32,  note,  653. 

may  determine  when  its  land  shall  be  sold,  656. 

cannot  sell  land  in  New  York  without  consent  of  court,  656. 

division  of  real  estate,  and  vesting  a  portion  in  part  of  the  congrega- 
tion, 657. 


SALE. 


option  to  avoid,  on  account  of  fiduciary  relation  between  the  parties, 
must  be  exercised  within  a  reasonable  time,  427,  428. 


SCHOOL  DISTRICT. 

existence  of,  may  be  proved  by  prescription,  147. 


SEAL. 


method  of  authenticating  written  instruments  from  an  early  period,  279, 

280. 
reference  to,  in  the  Bible,  279,  280. 

in  Rome,  and  afterward  on  the  continent  of  Europe,  280. 
not  in  common  use  in  England  before  Norman  conquest,  280. 
the  oldest  authentic  sealed  charter  in  England,  280. 
ancient  method  of  sealing,  294,  295. 
at  common  law,  corporation  could  not  otherwise  manifest  its  intentions, 

281,  282. 
is  frequently  dispensed  with  in  England,  283,  286. 
agent  need  not  be  appointed  by,  287,  289,  note,  290. 
dissenting  opinion  of  Bissell,  J.,  289,  note. 
rule  as  to,  in  the  United  States,  290,  et  seq. 
business  transacted  by  officers  without  authority  under  seal,  291-293, 

notes. 
when  corporate  seal  indispensable,  303.  , 

proof  of  corporate  seal,  304,  et  seq. 
an  impression  required  to  be  made  upon  some  adhesive  substance  at 

common  law,  295. 
importance  of,  296. 

kind  of  seal  no  longer  regarded,  297-303. 

when  seal  of  the  corporation  required  it  must  be  affixed,  303,  304. 
does  not  prove  its  own  authenticity,  304,  305. 
must  be  shown  to  have  been  affixed  by  some  one  having  authority,  306, 

307- 
when  mode  of  execution  fixed  by  law,  it  must  be  followed,  308. 
may  be  shown  to  have  been  forged,  309. 
valid  though  informally  executed,  309,  311. 
when  parties  executing  instrument  personally  liable,  31 1-3 13,  z-vAnotes. 
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recognition  of  authority  of  parties  by  corporation,  314,  315,  316*. 

acts  beyond  corporate  authority  cannot  be  ratified,  316,  317. 

has  the  same  legal  effect  as  that  of  an  individual,  318,  319. 

answer  must  be  under,  319,  320. 

when  an  action  can  be  maintained  against  a  corporation  on  a  contract 
not  under  seal,  II.,  593. 

SEALED  INSTRUMENT. 

must  be  executed  in  name  of  principal,  368. 

though  executed  by  agent  informally,  will  bind  principal  when  such  was 
intention,  370-375. 

SECRETARY. 

of  gas  company  may  waive  written  application  for  gas,  459. 
of  railroad  company,  cannot  bind  company  by  letters  written  by  him, 
459- 

SERVICES. 

officers  not  usually  entitled  to  pay  for,  without  express  pre-arrange- 
ment,  460,  461. 

engagement  by  corporation  of  a  person  to  perform  services  in  its  behaU 
for  life,  461. 

when  law  will  infer  that  director  is  to  be  paid,  461,  462. 

town  may  indemnify  surveyor  of  highways,  462. 

towns  may  agree  to  indemnify  collectors  of  taxes  for  costs  in  defending 
actions,  462. 

director  not  entitled  to  pay  for  the  discharge  of  official  duty,  463. 

when  claim  for,  not  allowed,  463-465. 

SET-OFF. 

right  of,  against  receiver,  II.,  708,  709. 

SEXTON. 

how  defined,  84,  note. 
power  of  removal,  84,  note. 

SHARES. 

the  imposition  of  any  impediment  to  transfer  of,  void,  269. 

when  a  particular  mode  of  transferring  is  prescribed,  it  must  be  fol- 
lowed, 270,  271. 

by-law  regulating  transfer  of,  275,  276. 

transfer  of  them  is  incident  of  common  right  to  their  ownership,  II., 
178. 

the  unreasonable  exercise  by  directors  to  restrain  will  be  controlled  by 
equity,  II.,  180. 

by-law  prohibiting  owner  who  is  indebted  from  transferring  valid,  II., 
181. 

transfer  restricted  in  certificate,  II.,  182. 

the  words  "indebted  to  institution"  in  act  embrace  all  debts,  II.,  183. 

right  to  transfer  does  not  exist  after  dissolution,  II.,  184. 

a  transfer  of  shares  may  be  compelled  by  action,  II.,  185,  186. 

measure  of  damages  for  refusal  to  transfer  shares,  II.,  187. 
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SHARES — continued. 

■mandamus  not  in  general  granted  for  refusal  to  transfer  shares,  II., 

187,  188. 
duty  of  corporation  to  require  proof  of  identity  of  party  demanding 

transfer,  II.,  188,  189,  190,  et  seq.,  and  note. 
responsibility  of  corporation  for  fraud,  in  transfer  of,  II.,  190,  et  seq., 

197,  198. 
transfer  by  executor  is  notice  of  will,  II.,  195. 
equitable  interest  in,  may  pass,  though  transfer  incomplete,  II.,  190, 

et  seq.,  and  note. 
gift  of,  II.,  202,  203. 

transfer  of,  on  books,  II.,  203,  et  seq.,  and  note. 
waiver  by  corporation  of  right  to  require  a  transfer  on  the  books,  II., 

209. 
sale  of,  by  delivery  of  certificates,  II.,  211,  et  seq.,  and  note. 
effect  of  transfer  on  the  rights  of  the  parties,  216,  et  seq. 
liability  of  the  tranferee  of,  219-221. 
liability  of  purchaser  of,  to  seller  for  neglect  to  procure  transfer,  II., 

221. 

specific  performance  where  there  have  been  intermediate  sales,  II., 
221. 

shareholders  may  so  conduct  as  to  become  personally  responsible  for 
the  corporate  debts,  II.,  411. 

personal  liability  of  shareholders  cannot  be  created  by  a  majority,  II., 
412,413. 

liability  of  stockholder  for  debts  of  corporation  in  nature  of  conditional 
suretyship,  II.,  413. 

liability  of  shareholder  to  be  ascertained  from  language  of  statute,  II., 
414,415.416. 

shareholder  individually  liable,  though  he  has  paid  nothing  on  his  sub- 
scription, II.,  416. 

member  who  disposes  of  his  interest  to  an  insolvent  to  escape  liability, 
held  liable,  II.,  416. 

shares  hypothecated  and  placed  in  name  of  transferee,  subjected  to  lia- 
bility, II.,  417. 

repeal  of  statute  making  stockholders  personally  liable,  unconstitutional, 
II.,  417.  418. 

individual  liability  of  members  of  public  corporations,  IL,  418,  419,  420. 

personal  liabiUty  of  stockholders,  how  enforced,  II.,  420,  et  seq.,  and 
tiotes. 

proof  required  to  charge  stockholders  personally,  II.,  423,1?/  seq. 

SHIP. 

may  be  taxed,  II.,  311. 

a  deviation  is  a  defense  to  an  action  for  a  .subsequent  loss,  II.,  373, 
note. 

SPECIAL  ATTRIBUTES. 

a  corporation  is  capable  of  acting  with  the  will  of  a  single  person,  12. 
Isocrates  and  Julian  speaking  of  the  immortality  of  corporations,  13. 
the  necessity  for  corporate  bodies,  13. 

SPECIFIC  PERFORMANCE. 

of  the  transfer  of  shares,  II.,  221. 
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STATUTE. 

terms  of  a  bond, prescribed  by,  must  be  strictly  followed,  625. 
limited  by,  of  right  to  take  and  convey  land,  630-632. 

STATUTE   OF   LIMITATIONS. 

when  it  runs  against  dividends,  II.,  175. 

when  an  insolvent  corporation  assigns  its  property  to  trustees,  the  stat- 
ute begins  to  run  in  favor  of  the  stockholders,  II.,  175. 
against  coupons,  II.,  176,  400. 
against  stockholders  personally  liable,  II.,  426,  427. 

STOCK. 

cannot  be  held  by  corporation  for  the  purpose  of  voting,  185,  186. 
increased  beyond  limit  fixed  by  charter  is  void,  II.,  56,  note. 
regulations  in  charter  touching  increase,  II.,  58,  note. 
equitable  interest  in,  may  pass,  though  transfer  incomplete,  II.,  199, 
et  seq. 

STOCK  BOOK. 

preparation  of  a  new  one,  II.,  210,  note. 

STREET. 

injury  from  improper  interference  with,  II.,  451,  et  seq. 
action  against  railroad  company  for  leaving  snow  on,  II.,  455. 

SUBSCRIPTION. 

what  amounts  to,  164,  165.     II.,  2. 

a  promise  does  not  constitute,  165. 

when  signing  is  preliminary  it  must  be  completed,  165,  166. 

effect  of,  166. 

where  agreement  for  is  before  incorporation  it  may  be  withdrawn,  166, 

167. 
proof  of,  168,  169. 

right  and  liability  resulting  from,  II.,  2,  note. 
individual  liability  arises  solely  from  statute,  II.,  2,  note. 
can  only  be  created  by  contract,  II.,  2. 
why  called  capital  stock,  II.,  3. 
may  be  upon  condition  precedent,  II..  3. 
is  simply  a  sale  by  the  corporation  of  so  much  stock,  II.,  3. 
whei;e  none  are  liable  unless  amount   reaches   stipulated   sum,   this 

means  fair  subscriptions,  II.,  3,  note. 
when  articles  are  signed  which  are  wanting  in  some  particulars,  there 

must  be  further  assent  by  signer,  II.,  3,  note. 
when  stock  is  relinquished,  party  to  whom  it  is  reissued  is  an  original 

subscriber,  II.,  4. 
when  promise  to  take  shares  becomes  a  binding  contract,  II.,  3, 4,«o/?. 
charter  and  subscription  determine  rights  of  corporation  and  the  public, 

II.,  4,  note. 
corporation  may  agree  to  pay  a  person  for  obtaining  subscriptions,  II., 

4,  note. 

the  instrument  need  only  indicate  an  intention  to  become  a  stockholder 

and  the  number  of  shares  taken,  II.,  4. 
must  be  a  promise  to  pay,  II.,  4,  note. 
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subscription  good  at  common  law,  sufficient  under  act  of  New  York  of 
1850,  11.,  4,  note. 

presumption  that  agent  of  town  trustees  has  not  exceeded  his  authority, 
11.,  s. 

when  a  party  does  not  pay  anything,  or  sign  a  subscription  boojf,  he  is 
not  liable,' II.,  5. 

when  commissioners  are  appointed  by  statute  to  open  books  for  sub- 
scriptions, they  cannot  be  taken  by  agent  appointed  by  directors, 
II..  5- 

book  of  minutes  evidence  against  subscriber  for  stock,  II.,  5,  note. 

several  separate  subscription  papers  regarded  as  one  instrument,  II.,  6. 

what  deemed  a  sufficient  subscription  book,  II.,  6,  7. 

criterion  of  hability  of  subscriber,  II.,  7. 

waiver  of  objection  to  subscription  by  acting  as  stockholder,  II.,  7, 
note,  10,  note. 

subscription  delivered  to  commissioner  not  an  escrow,  II.,  7,  note. 

agreeing  to  take  stock  before  organization  not  binding,  II.,  8,  and  note. 

signer  before  organization  cannot  withdraw,  without  consent  of  other 
subscribers,  II.,  9,  10. 

omitting  to  file  articles  releases  subscriber,  under  act  of  New  York, 
II.,  10. 

when  payment  not  a  condition  precedent  to  organization,  If.,  10,  note. 

not  open  to  revocation,  II.,  11. 

meaning  that  one  thousand  dollars'  worth  of  stock  shall  be  subscribed 
for  every  mile  of  road,  II.,  1 1,  note. 

what  constitutes  consideration  for,  II.,  11-13. 

when  there  is  no  proof  that  stock  has  been  received,  there  is  no  con- 
sideration, II.,  12,  note. 

no  undertaking  by  corporation  that  it  will  procure,  II.,  13. 

offer  or  request  to  subscribe  if  not  accepted  by  corporation  is  not  suffi- 
cient, II.,  13,  14. 

when  subscription  conditional,  corporation  must  show  performance,  II., 
15,  16,  and  note. 

when  held  as  an  escrow,  II.,  16,  17. 

meaning  and  extent  of  condition,  II.,  17-20. 

performance  of  condition  not  intended  to  precede  payment,  II.,  17. 

a  provision  that  payment  shall  be  made  at  the  time  of  subscribing  does 
not  apply  until  subscription  becomes  absolute,  II.,  20. 

fulfilment  of  condition  must  be  alleged  and  proved,  II.,  20. 

giving  note  for  amount  of  subscription  is  not  payment,  II.,  20,  note. 

what  may  be  accepted  by  corporation  in  payment  of  subscription,  II., 
20,  21,  22,  and  7iote. 

deciding  to  dispose  of  additional  shares  does  not  constitute  a  condition, 
11.,  23. 

failure  to  acquire  all  the  land  mentioned  in  prospectus,  is  not  a  breach 
of  condition,  II.,  23. 

subscriber  may  waive  the  taking  of  the  whole  number  of  shares,  II.,  23, 
26,  and  notes. 

when  shares  fixed,  assessment  cannot  be  made  until  whole  number  of 
shares  taken,  II.,  26,  27. 
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cannot  be  enforced  for  general  use  of  company  when  it  specifies  that  it 
shall  be  expended  on  a  particular  section,  II.,  28. 

when  to  be  paid  at  such  time  and  place  as  shall  be  ordered  by  directors, 
it  is  only  payable  in  the  manner  indicated,  II.,  28. 

when  different  in  terms  from  that  of  the  other  subscribers,  it  reserves 
to  the  party  no  privilege,  II.,  28,  note. 

interest  may  be  allowed  on  all  sums  assessed  and  paid,  II.,  28,  30. 

when  there  are  special  conditions  or  methods  prescribed  they  are  im- 
perative, II.,  30,  31,  and  note. 

when  right  to  stock  not  consummated,  obligation  to  pay  not  binding, 
II.,  31- 

a  provision  that  the  "  associates  shall  severally  subscribe  "  is  not  com- 
plied with  by  subscribing  "  estate,"  etc.,  II.,  32. 

subscribing  by  firm  name  sufficient,  II.,  32. 

subscription  need  not  be  dated,  II.,  32. 

power  of  commissioners  to  receive  subscriptions  must  be  strictly  pur- 
sued, II.,  32,  33. 

doings  of  commissioners  to  receive  subscriptions,  conclusive,  II.,  33, 

34,  note. 

power  of  commissioners  to  receive  subscriptions  ceases  when  directors 
are  chosen,  II.,  34,  note. 

when  the  name  appears  on  books  presumption  is  that  party  is  stock- 
holder, II.,  34,  35. 

when  a  person  signs  a  subscription  book  in  blank,  he  thereby  author- 
izes the  filling  up  of  the  blank,  II.,  35. 

subscription  of  county  need  not  be  formally  made  on  books,  II.,  35. 

when  discretionary  power  conferred  upon  grand  jury  they  cannot  dele- 
gate their  power,  II.,  35,  note. 

county  court  can  only  act  through  its  orders  made  of  record,  36,  note. 

relation  of  subscriber  created  by  conduct  of  party  to  be  charged,  II., 

35,  36,  note. 

subscribing  for  stock  in  the  name  of  another  without  authority,  11.,  37, 

38. 
ratification  of  unauthorized  subscription,  II.,  37,  38,  note,  39. 
when  corporation  deemed  to  have  abandoned  contract,  II.,  40. 
acquiescence  and  assent  will  estop  subscriber,  II.,  40. 
may  be  paid  in  labor  or  property,  II.,  41,  44. 

property  taken  for  subscription  must  have  an  actual  value,  II.,  44,  45. 
payment  of,  in  stock  or  bonds,  II.,  45,  46. 
when  subscriber  gives  promissory  note  does  not  become  a  stockholder 

until  note  is  paid,  II.,  46,  47. 
payment  need  not  be  contemporaneous  with  subscription,  II.,  47,  48, 

and  note. 
contract  of,  must  be  in  writing,  II.,  49,  and  note. 
when  proved  by  secondary,  evidence,  II.,  49. 

need  not  be  actual  subscription  on  books  by  municipality,  II.,  y^.note. 
terms  of  subscription  cannot  be  varied  by  parol,  II.,  50,  51. 
evidence  of  subscription  to  be  produced  at  election,  II.,  50,  note. 
erasure  of,  may  be  explained  by  parol,  II.,  51,  52. 
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person  holding  himself  out  as  a  subscriber  estopped  from  denying  it, 
II.,  52. 

change  releasing,  II.,  52-60. 

subscriber  must  dissent  from  alteration  in  reasonable  time,  II.,  53,  note. 

voting  by  county  to  subscribe  does  not  import  a  contract,  II.,  55,  note. 

illegality  of  consolidation  not  a  defense  to  a  suit  by  consolidated  com- 
pany for  subscription,  II.,  56,  note. 

when  deviation  from  route  will  release  subscriber,  II.,  59,  note. 

immaterial  alterations  in  charter  .will  not  release  subscriber,  II.,  60,  61, 
62. 

preliminary  injunction  suspending  prosecution  of  work  will  not  defeat 
action  for  subscription,  II.,  64. 

proceedings  for  consolidation,  how  far  a  defense  to  an  action  for  a  sub- 
scription, II.,  63,  64,  and  note. 

attempt  of  railroad  to  lease  its  road  would  not  discharge  subscribers, 
II.,  65. 

subscription  to  which  party  agrees,  binding,  II.,  65,  66. 

subscriptions  obtained  by  fraud  to  be  avoided  like  other  contracts,  II., 
66-70,  and  note. 

the  false  representations  must  be  material  to  the  value  and  success  of 
the  enterprise,  II.,  70,  71. 

party  presumed  to  know  the  contents  of  instruments  he  signs,  II.,  70, 
73- 

where  subscriber  is  party  to  fraud,  II.,  71,  73. 

when  agent  makes  false  and  exaggerated  statements  to  subscriber,  or 
the  subscriber  does  not  avail  himself  of  the  use  of  knowledge  he  will 
not  be  released,  II.,  73,  74.         ' 

false  statements  to  subscriber  must  not  be  made  by  agent  as  conject- 
ure, II.,  74,  75. 

subscriber  must  prove  that  he  acted  on  assertions  of  agent,  II.,  75. 

to  show  fraud  declarations  of  president  and  directors  admissible,  II., 
75,  note. 

when  spurious  stock  has  been  given  for  note  that  cannot  be  distin- 
guished it  will  be  defense  to  note,  II.,  75,  76,  note. 

in  case  of  fraudulent  subscriptions  stockholders  will  be  liable  to  credit- 
ors unless  they  promptly  repudiate  their  subscriptions,  76,  •j'j,  78. 

any' secret  understanding  between  subscriber  and  corporation  is  a  fraud 
on  creditors,  II.,  78. 

when  part  of  authorized  stock  remains  untaken,  stockholders  entitled 

equally,  II.,  78,  79,  80. 
corporation  no  power  to  raise  money  to  subscribe  for  stock  except  by 

charter,  II.,  80,  81. 
promise  to  pay  implied  in  subscription,  II.,  81,  and  note. 
subscriber  liable  to  pay  though  stock  worthless,  II.,  82. 
subscribing  to  stock  of  consolidated  companies,  II.,  83. 
subscriber  liable  notwithstanding  subscription  is  to  separate  sections 

of  road,  II.,  82,  note. 
directors  have  no  power  to  release  subscriber,  II.,  83. 
liability  of  stockholder  in  foreign  corporation,  II.,  84. 
irregularity  of  organization  no  defense,  II.,  99,  100. 
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that  no  formal  certificate  has  been  delivered  no  defense,  II.,  lol. 

payment  not  essential  to  validity  of,  II.,  loi,  102. 

payment  in  checks  not  in  accordance  with  purposes  of  statute,  II.,  103, 

payment  in  work,  II.,  104,  105. 

may  be  collected  although  there  is  a  provision  for  forfeiture,  II.,  106- 
108. 

when  subscriber  agrees  to  pay  all  assessments,  liable  unless  corpora- 
tion assents  to  transfer,  II.,  107,  note. 

purchaser  from  subscriber  liable  for  calls  made  subsequent  to  his  pur- 
chase, 11.,  T09. 

sale  of  shares  for  non-payment  of  subscription,  II.,  109,  no,  in. 

when  statute  of  limitations  runs  against,  II.,  175,  176,  note. 

SUIT. 

right  to  maintain,  incident  to  all  corporations,  II.,  564. 

will  be  presumed  properly  instituted  by  corporation,  II.,  565,  566. 

corporation  may  maintain,  for  words  falsely  and  maliciously  spoken, 
II.,  s66,  567. 

right  of,  does  not  extend  to  case  contrary  to  known  policy  of  State, 
II.,  567. 

corporation  may  maintain,  for  salvage,  11.,  568. 

right  of  corporation  to  bring  in  another  State,  II.,  568,  et  seq.  and  note. 

of  foreign  corporation,  how  governed,  II.,  571,  et  seq. 

by  stockholder  for  protection  of  corporate  interests,  II.,  577,  et  seq. 

what  bill  by  stockholder  against  corporation  must  allege,  II.,  580. 

by  and  against  a  stockholder  individually,  II.,  581,  et  seq. 

by  minority  of  shareholders,  II.,  584,  585. 

by  stockholders  against  directors  and  officers,  II.,  585,  et  seq. 

by  third  persons  against  corporation,  II.,  589,  et  seq. 

may  be  brought  against  State  when  it  becomes  a  member  of  a  corpora- 
tion, II.,  594. 

foreign  corporation  can  be  sued  when  service  of  process  can  be  made 
on  it,  II.,  597. 

foreign  corporation  may  be  sued  in  English  courts,  IT.,  597. 

suits  against  foreign  corporations  in  New  York,  11.,  597,  598,  note. 

in  United  States  courts,  II.,  600,  et  seq.  • 

SUPERINTENDENT. 

may  assign  choses  in  action  to  creditors,  459,  460. 

power  cannot  be  exercised  beyond  ordinary  scope  of  his  duties,  460. 

SURETIES. 

liability  of,  only  attaches  while  agent  is  in  discharge. of  duties,  340,  343. 

released  by  change  in  contract,  343,  344. 

contract  avoided  by  misrepresentation  or  concealment,  344. 

mere  forbearance  of  creditor  to  principal  debtor  will  not  discharge,  344. 

SURVEYOR  OF  HIGHWAYS, 
town  may  indemnify,  462. 
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TAXES. 

meaning  and  nature  of,  II.,  270,  271. 

rests  upon  the  same  foundation  as  the  right  of  eminent  domain,  II., 
271,  272. 

distinction  where  they  are  laid  for  the  purposes  of  government  and  for 
improvements,  IL,  272,  273. 

difference  between  a  town  tax  and  a  State  tax,  II.,  274. 

need  not  be  reserved  when  right  to  use  property  is  granted,  II.,  275,  276. 

rules  of  Adam  Smith,  II.,  275,  note. 
•     power  of,  exists  independently  of  the  Constitution  of  United  States,  II., 
276,  277,  and  note. 

right  of,  can  only  be  lawfully  exercised  when  object  is  public,  II.,  279. 

right  of,  extends  to  foreign  corporations,  II.,  280,  et  seq. 

foreign  corporations  cannot  be  taxed  in  a  mode  different  in  principle 
from  that  of  taxing  domestic  corporations,  II.,  283. 

place  of,  IL,  283,  et  seq. 

when  no  jurisdiction  of  persons  or  property,  imposition  of  tax  void,  II., 
288,  289. 

shares  of  stock  accompany  the  owner,  IL,  289,  290. 

personal  property  employed  in  manufactures  and  trade  taxed  where  it 
is  so  employed,  II. ,  290. 

shares  of  national  banks  separated  from  person  of  the  owner  by  national 
banking  act,  IL,  291,  292. 

corporation  included  under  designation  of  person  or  inhabitant  in  stat- 
utes providing  for  taxation,  II.,  292,  293. 

State  cannot,  by  taxation,  interfere  with  powers  vested  in  general  gov- 
ernment, IL,  293,  et  seq. 

United  States  treasury  notes  exempt  from,  IL,  296. 

capital  stock  of  national  bank  invested  in  federal  securities,  not  subject 
to,  IL,  296,  297,  and  note. 

shareholders  of  national  bank  may  be  taxed  on  their  shares,  II. ,  297, 
et  seq.,  315,  316,  317. 

national  bank  may  be  required  to  pay  a  tax  on  its  shares,  IL,  301,  302. 

affecting  commerce  between  the  States,  II. ,  302,  et  seq. 

on  gross  amount  of  receipts  of  express  cornpanies  doing  business  in 
State,  IL,  310; 

telegraph  companies  subject  to  regulating  power  of  Congress,  II.,  310, 
311- 

a  ship  having  its  situs  within  State,  may  be  taxed,  IL,  311. 

exercise  of  pohce  power  not  a  regulation  of  commerce,  IL,  311,  312. 

of  corporate  franchise,  IL,  312,  et  seq. 

on  United  States  bonds,  11. ,314,  et  seq. 

assessment  upon  property  in  general,  IL,  319,  et  seq. 

general  value  of  stock  must  be  taxed  to  owners,  IL,  321. 

voluntary  payment  will  not  affect  right  to  recover  upon  an  illegal  assess- 
ment, II. ,  322. 

tax  on  shares  of  bank,  payable  out  of  common  fund,  IL,  322,  323. 

business  done  by  individual  banker,  assessed  by  that  name,  I  (.,  323,  324. 

assessment  of  railroad  property,  IL,  324,  et  seq. 

capital  stock- of  railroad  company  taxed  as  personal  estate,  1 1.,  327. 
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TAXES — continued. 

when  railroad  company  forms  a  continuous  line  by  consolidation,  gross 

earnings  of  all  the  roads  cannot  be  taxed,  II.,  327,  328. 
ministerial  acts  of  assessors  void  if  not  in  accordance  with  law,  II.,  328. 
must  be  equal,  II.,  329,  et  seq. 
rule  must  be  uniform  not  only  as  to  rate  of  taxation,  but  as  to  mode  of 

assessment,  II.,  330. 
need  only  be  uniform  upon  class  upon'  which  it  operates,  II.,  333, 334. 
double  taxation  not  presumed,  II.,  334,  335,  336. 
power  of,  not  abridged  by  a  grant  of  a  similar  power  to  the  national 

government,  II.,  337,  338. 
may  be  on  real  estate  purchased  with  money  paid  in  as  capital  stock, 

and  on  shareholders,  II.,  339. 
right  of  State  to  exempt  from,  II.,  339,  et  seq. 

exempting  property  from,  does  not  exempt  it  from  assessments  for  im- 
provements, II.,  340,  note. 
exemption  from,  is  not  favored  by  the  courts,  II.,  347,  348. 
exemption  of  land  does  not  continue  longer  than  the  land  is  vested  in 

the  corporation  in  trust  for  the  purposes  specified  in  the  act,  II.,  348. 
exemption  of  properly  for  the  use  of  literary,  religious,  benevolent, 

charitable,  or  scientific  purposes,  does  not  include  other  purposes, 

II.,  348,  349,  350. 
exemption  confined  to  property  specified  in  act,  II.,  350,  351. 
what  deemed  necessary  in  a  statute  exempting  property  from  taxation, 

n.,  352,  353- 
gas  company  included  in  manufacturing  corporations,  exempt  from 

taxation,  II.,  353,  354. 
in  case  of  consohdation,  II.,  354,  355,  356. 
immunity  from,  does  not  exist  in  case  of  sale,  II.,  356,  357,  358. 
tax  may  be  increased,  II.,  358. 
when  exemption  may  be  revoked,  II.,  359,  360. 

TELEGRAPH  COMPANY. 

liability  of,  may  be  limited  by  reasonable  stipulations,  247. 

restricted  liability  unless  message  is  repeated,  247,  248,  note. 

cannot  be  excluded  from  the  State,  548,  549. 

tax  on  messages  sent  out  of  the  State  is  a  regulation  of  foreign  and  in- 
terstate commerce,  II.,  310,  311. 

are  as  much  the  agent  of  him  who  receives  as  of  him  who  sends  the 
message,  II.,  431. 
TELLER. 

duty  to  receive  and  pay  out  money,  and  account  for  the  same,  456,  457. 

is  liable  for  amount  of  check  paid  out  by  mistake,  457. 
usually  certifies  checks,  457-459. 

when  check  is  certified  by  him,  holder  entitled  to  payment,  although 
there  are  no  funds  in  the  bank  to  meet  it,  459. 

TERRITORIES. 

power  to  create  corporations,  106. 

TITLE  TO  LAND. 

does  not  vest  without  a  conveyance,  653. 

grant  to  corporation  carries  fee  without  naming  successors,  653, 654. 
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TITLE  TO  l.P^^V>— continued. 

corporation  may  purchase  and  convey  in  fee,  although  limited  in  dura- 
tion, 654. 

personal  property  when  treated  as  real  estate,  654,  655. 
standing  timber  treated  as  real  estate,  655. 

grants  which  are  beneficial  presumed  to  have  been  accepted,  655. 
stockholders  cannot  give,  655. 

State  to  determine,  in  case  of  foreign  corporation,  656. 
of  religious   corporation   cannot  be  conveyed  in  New  York  without 
consent  of  court,  656. 

TOLL  BRIDGE.  * 

grant  of  ferry  does  not  prevent  legislature  from  granting  right  to  erect, 
667,  note. 

TORTS. 

corporations  liable  for,  428,  430,  and  note.     II.,  595,  596. 
corporations  cannot  commit  a  felony,  by  any  positive  or  affirmative  act, 

11.,  431,  432. 
corporation  may  compose  and  publish  a  libel,  II.,  432,  et  seq. 
action  for  malicious  prosecution  may  be  instituted  against  corporation, 

II.,  438,  ^/j^^.,  595,  596. 
corporation  responsible  for  misrepresentations  of  agent,  II.,  442,  443. 
action  may  be  maintained  against  corporation  for  a  nuisance,  II.,  444, 

445- 
corporation  may  be  indicted  for  a  nuisance,  II.,  445,  446, 447,  and  note. 

TOWN. 

existence  of,  may  be  proved  by  prescription,  146,  147. 
may  indemnify  surveyor  of  highways  or  collector  of  taxes,  462. 
may  apply  to  court  to  prevent  a  railroad  company  from  laying  its  rail- 
road on  highway,  II.,  452. 

TRUST. 

corporation  cannot  hold  property  in  relation  to  which  it  has, no  interest, 
648,  649. 

when  it  iS'  not  accepted  by  corporation,  649,  650. 

religious  corporation  may  take  property  in  trust  when  legally  compe- 
tent, 650,  651. 

a  grant  in  trust  for  the  benefit  of  church  to  be  afterward  organized,  652. 

deed  of  land  to  trustees  of  unincorporated  religious  society  conveys  no 
title,  652,  653. 

in  Massachusetts  unincorporated  religious  society,  acting  in  parochial 
capacity,  may  receive  a  grant,  653. 

TRUSTEES. 

not  compelled  to  alter  their  charter  in  opposition  to  their  judgment,  435. 
acting  president  and  manager  of  a  corporation  regarded  as  a  trustee  of 
the  grantors,  II.,  409,  410. 

TURNPIKE   COMPANY. 

not  liable  to  execution,  II.,  658. 
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ULTRA  VIRES. 

various  meanings,  595,  596. 

may  be  ultra  vires  without  being  illegal,  596,  597. 

while  contracts  which  are  foreign  to  objects  of  creation  are  void,  con- 
tracts in  excess  of  powers  of  corporation  in  some  particulars  may  be 
valid,  598,  601. 

when  all  acts  of  incorporation  deemed  public  acts,  limits  of  corporate 
power  must  be  taken  notice  of,  601,  602. 

contracts  when  executed  allowed  to  stand  when  otherwise  it  would  de- 
feat the  ends  of  justice,  604-607. 

when  acts  may  be  made  good  by  assent  of  stockholders,  607. 

when  value  of  property,  or  consideration,  may  be  recovered,  607,  609. 

chief  cardinal  principles  of,  609,  610. 

contract  of  directors  or  officers  for  their  own  benefit,  610,  et  seq. 

in  what  manner  a  corporation  may  contract,  621,  et  seq. 

UNITED  STATES  BONDS. 

taxation  of,  II.,  314,  et  seq. 

USAGE. 

lien  established  by,  II.,  225,  226. 

VISITOR  I AL   POWER. 

meaning  and  object  of  visitation,  II.,  667,  668. 

who  to  be  visitor,  II.,  668,  et  seq. 

appointment  of  visitors,  II.,  671. 

power  of  visitor,  II.,  671,  et  seq. 

not  in  general  interfered  with  by  a  court,  II.,  675,  note. 

right  of  appeal,  II.,  674,  675. 

WAIVER. 

by  corporation  of  its  lien  on  stock,  II.,  238-240. 

of  objections  to  proceedings  in  amotion  or  disfranchisement,  II.,  563. 

WAREHOUSE  RECEIPTS. 

liability  of  corporation  in  case  of  forgery,  II.,  406, 407. 

WATERCOURSE. 

interference  with  natural  flow  of  water,  II.,  458,  et  seq. 
obstructing  natural  flow  of  surface  water,  II.,  461,  462. 
discharging  water  upon  plaintiff's  land,  II.,  463,  464. 

WILLS. 

permitted  by  the  laws  of  Solon,  636. 

feudal  restraint  upon  alienations  by,  636. 

personal  property  may  be  bequeathed  to  corporations  at  common  law, 

636. 
corporations  forbidden  to  take  freehold  lands  of  inheritance  by  statute 

of  Henry,  636,  637. 
in  New  York  corporations  not  permitted  to  take  by,  unless  specially 

authorized,  637. 
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power  to  hold  and  convey  land  does  not  include  power  to  take  by  de- 
vise, 638. 

land  devised,  converted  into  personalty,  638. 

power  to  take  by,  depends  upon  domicile  of  legatee,  unless  forbidden 

by  Ikw  of  testator's  domicile,  638,  639,  640. 
may  take  by  devise  under  another  name  than  the  true  one,  641. 
devise  or  bequest  for  charitable  use  derived  from  civil  law,  641. 

has  been  sustained  in  equity,  642- 

645,  646. 
in  what  States  valid,  642,  643. 
when  valid  in  New  York,  643,  644. 
not  sustained  when  indefinite  or  un- 
certain, 646,  648. 

not  void  because  it  excludes  ecclesi- 
astics, 648. 

executory  bequest  limited  to  use  of  corporation  to  be  created,  is  valid, 

649- 
a  corporation  which  has  accepted  in  trust  a  donation  to  apply  to  public 

and  charitable  purposes,  cannot  renounce  it,  649. 

WRIT  OF  MANDAMUS. 

purpose  of,  II.,  767,  et  seq. 

proceeding  by,  has  all  the  elements  of  a  suit,  II.,  770. 

origin,  II.,  770,  771. 

must  be  no  other  adequate  remedy,  II.,  771,  etseg. 

it  is  not  an  objection  to,  that  a  party  may  be  punished  criminally,  II., 

775- 
may  be  granted  though  the  party  be  liable  to  a  penalty,  II.,  776. 
act,  must  be  capable  of  performance,  be  obligatory,  and  involve  sub- 
stantial interests,  II.,  778,  et  seq. 
not  granted,  if  it  cannot  avail  the  party  asking  it,  II.,  783. 
refused  when  granting  it  will  enlarge  corporate  powers,  II.,  783. 
not  granted  in  case  of  contract,  II.,  783,  784. 
discipline  of  voluntary  associations  not  controlled  by,  II.,  784,  785. 
how  far  actions  of  subordinate  courts  controlled  by,  II.,  785,  et  seq. 
discretionary  powers  not  interfered  with  by,  II.,  788,  789,  790. 
not  a  writ  of  right,  II.,  790,  791. 
delay  in  making  application,  II.,  791,  792. 
when  in  general  granted,  11.,  792,  et  seq. 

not  in  general  proper  for  a  refusal  to  transfer  shares,  II.,  803,  804. 
to  compel  the  surrender  of  corporate  books,  II.,  805. 
compelling  inspection  of  corporate  books,  II.,  805,  et  seq. 
restoration  of  member  unlawfully  removed,  II.,  808,  809,  810. 
compelling  admission  or  restoration  to  office,  II.,  811,  812. 
reinstating  teacher,  II.,  813. 

enforcing  right  of  admission  to  school,  II.,  813,  814,  815. 
to  compel  the  raising  of  money  by  taxation,  II.,  815,  et  seq. 
authority  of  court  to  issue,  II.,  817,  818,  819. 
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private  persons  may  move  for  the  writ,  II.,  819. 

supervisors  of  township  are  proper  persons  to  apply  for  in  respect  to  a 

highway,  II.,  821. 
the  petition,  II.,  821,  822,  823. 
rule  to  show  cause,  II.,  823,  824. 
nature  and  requisites  of  writ,  II.,  824,  et  seg. 

a  trifling  informality  will  not  vitiate  it,  if  good  in  substance,  II.,  826. 
may  be  directed  to  two  distinct  and  separate  bodies,  II.,  827. 
motion  to  quash  an  alternative  writ,  II.,  827. 
the  return,  II.,  828,  et  seg. 
traverse  of  return,  II.,  832,  et  seg. 
costs,  834. 

WRIT  OF  QUO  WARRANTO. 

See  Quo  Warranto. 
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